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PREFACE 

The Mississippi Code of 1972, which became effective on November 1, 
1973, is the culmination of nearly four years of effort on the part of the 
Legislature, the Attorney General's office and the publishers, which brings 
together provisions of general statutory law having a common subject matter 
into a more orderly and logical framework of code titles and chapters, and 
employing a modern and effective section numbering system. A major by- 
product of the code revision will be the state-owned magnetic computer tape 
containing the Mississippi Code of 1972, which will be of invaluable assistance 
to the Legislature and to the state. 

The enabling act for the code was a recommendation of the Mississippi 
State Bar, which resulted in the consideration and passage of Senate Bill 1964, 
Chapter 465, Laws of 1970, signed into law by Governor John Bell Williams. 

The Code Committee provided for in that act was comprised of A. F. 
Summer, Attorney General, Heber Ladner, Secretary of State, Representative 
Edgar J. Stephens, Jr., Chairman, House Appropriations Committee, Senator 
William G. Burgin, Jr., Chairman, Senate Appropriations Committee, Repre- 
sentative H. L. Meredith, Jr., Chairman, House Judiciary "A" and Judiciary en 
banc Committees, Senator E. K. Collins, Chairman, Senate Judiciary "A" and 
Judiciary en banc Committees, Representative Ney McKinley Gore, Jr., 
Chairman, House Judiciary "B" Committee, and Senator William E. Alexander, 
Chairman, Senate Judiciary "B" Committee. In 1972, Representative Marby 
Robert Penton and Senator Herman B. Decell, Chairman of House and Senate 
Judiciary "B" Committees, respectively, became members of the Committee, 
replacing Representative Gore and Senator Collins, Senator Alexander having 
been appointed Chairman of Senate Judiciary "A" and Judiciary en banc 
Committees. The Deputy Attorney General, Delos H. Burks, served the Code 
Committee as Secretary. Special Assistant Attorney General Fred J. Lotterhos, 
under the supervision of the Attorney General, was assigned the principal 
responsibility for the supervision of the recodification, including the consider- 
ation and treatment of some 16,000 sections of code manuscript. 

Final legislative approval was given to the Mississippi Code of 1972 by 
passage of Senate Bill 2034, Laws of 1972, which was signed by Governor 
William L. Waller on April 26, 1972. A copy of that act is set out in Volume 1, 
following the Publisher's Foreword. 

The Code Committee is of the opinion that the recodification has been 
thoroughly and well accomplished, and will result in a greatly improved 
repository of the general statutory law of the state. 

A. F. Summer 
Attorney General 
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PUBLISHER'S FOREWORD 

This 2004 Replacement Volume 20 of the Mississippi Code of 1972 
Annotated represents material appearing in both the original 1973 bound 
volume and the 1994 Replacement Volume 20, as well as reflecting amend- 
ments, repeals, and new Code provisions enacted by the Mississippi Legisla- 
ture through the 2004 Regular and 1st and 2nd Extraordinary Legislative 
Sessions. 

This volume contains the text of Titles 91 through 95, of the Mississippi 
Code of 1972 Annotated, as amended through the 2004 Regular and 1st and 
2nd Extraordinary Legislative Sessions. 

Case annotations are included based on decisions of the State and federal 
courts in cases arising in Mississippi. Many of these cases were decided under 
the former statutes in effect prior to the enactment of the Code of 1972. These 
earlier cases have been moved to pertinent sections of the Code where they 
may be useful in interpreting the current statutes. Annotations to collateral 
research references are also included. 

To better serve our customers by making our annotations more current, 
LexisNexis has changed the sources that are read to create annotations for this 
publication. Rather than waiting for cases to appear in printed reporters, we 
now read court decisions as they are released by the courts. A consequence of 
this more current reading of cases, as they are posted online on LexisNexis, is 
that the most recent cases annotated may not yet have print reporter citations. 
These will be provided, as they become available, through later publications. 

This publication contains annotations taken from decisions of the Missis- 
sippi Supreme Court and the Court of Appeals with decision dates up to April 
27, 2004, and decisions of the appropriate federal courts with decision dates up 
to April 22, 2004. These cases will be printed in the following reporters: 

Southern Reporter, 2nd Series 

United States Supreme Court Reports 

Supreme Court Reporter 

United States Supreme Court Reports, Lawyers' Edition, 2nd Series 

Federal Reporter, 3rd Series 

Federal Supplement, 2nd Series 

Federal Rules Decisions 

Bankruptcy Reporter 

Additionally, annotations have been taken from the following sources: 

American Law Reports, 5th Series: through 117 A.L.R.5th 
American Law Reports, Federal Series: through 192 A.L.R.Fed 
Mississippi College Law Review: through 20 Miss. Coll. L.R. 211. 
Mississippi Law Journal: through 72 Miss. L.J. 1029 

Finally, published Opinions of the Attorney General and opinions of the 
Ethics Commission have been examined for annotations. 

A comprehensive Index appears at the end of this volume. 



Publisher's Foreword 

Visit the LexisNexis website at http://www.lexisnexis.com for an online 
bookstore, technical support, customer support, and other company informa- 
tion. 

For further information or assistance, please call us toll-free at (800) 
833-9844, fax us toll-free at (800) 643-1280, e-mail us at 
customer.support@bender.com, or write to: Mississippi Code Editor, 
LexisNexis, P.O. Box 7587, Charlottesville, VA 22906-7587. 

September 2004 LexisNexis 
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User's Guide 

This guide is designed to help both the lawyer and the layperson get the 
most out of the Mississippi Code of 1972 Annotated. Information about key 
features of the Code and suggestions for its more effective use are given under 
the following headings: 

— Advance Code Service 

— Advance Sheets 

— Amendment Notes 

— Analyses 

— Attorney General Opinions 

— Code Status 

— Comparable Legislation from other States 

— Court Rules 

— Cross References 

— Editor's Notes 

— Effective Dates 

— Federal Aspects 

— Index 

— Joint Legislative Committee Notes 

— Judicial Decisions 

— Organization and Numbering System 

— Placement of Notes 

— Replacement Volumes 

— Research and Practice References 

— Source Notes 

— Statute Headings 

— Tables 

If you have a question not addressed by the User's Guide, or comments 
about your Code service, you may contact us by calling us toll-free at (800) 
833-9844, faxing us toll-free at (800) 643-1280, e-mailing us at 
customer.support@bender.com, or writing to Mississippi Code Editor, 
LexisNexis, P.O. Box 7587, Charlottesville, VA 22906-7587. 

ADVANCE CODE SERVICE 

Three times a year, at roughly quarterly intervals between delivery of 
Code supplement pocket parts, we publish the Mississippi Advance Code 
Service pamphlets. These pamphlets contain updated statutory material and 
annotations to Attorney General opinions, research and practice references, 
and recent court decisions construing the Code. Each pamphlet is cumulative, 
so that each is a "one-stop" source of case notes updating those in your Code 
bound volumes and pocket parts. 

ADVANCE SHEETS 

The Advance Sheets consist of a series of pamphlets issued in the spring. 
The series reproduces the acts passed by the Mississippi Legislature and 
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User's Guide 

approved by the Governor during the legislative session. Features include 
tables showing the impact of legislation on sections of the Mississippi Code of 
1972 Annotated, and a cumulative index. These pamphlets enable the user to 
receive a preview of approved legislation prior to supplement availability, and 
serve as an excellent source of legislative history. 

AMENDMENT NOTES 

Every time a Code provision is amended, we prepare a note describing the 
effect of the amendment. By reading the note, you can ascertain the impact of 
the change without having to check the former statute itself. 

Amendment notes are retained in the Supplement until the bound volume 
is replaced, at which time notes from all but the last two years are deleted. 

ANALYSES 

Each title, chapter, and article appearing in a bound volume or supple- 
ment is preceded by an analysis. The analysis details the scope of the title, 
chapter, and article and enables you to see at a glance the content of the title, 
chapter, and article without resorting to a page-by-page examination in the 
bound volume or supplement. 

ATTORNEY GENERAL OPINIONS 

Opinions of the attorney general for the state of Mississippi have been 
read for constructions of Mississippi law. Notes describing the subject matter 
of the opinions have been placed under relevant code provisions under the 
heading "Attorney General Opinions." The citation at the end of each note 
refers to the person requesting the opinion, the date of the opinion, and the 
opinion number. 

CODE STATUS 

The Mississippi Code of 1972 Annotated is Mississippi's official code and is 
considered evidence of the statute law of the state of Mississippi (see § 1-1-8). 
The Code was enacted by Chapter 394 of the Laws of 1972, which was signed 
by the Governor on April 26, 1972. 

The text of Chapter 394 is printed in Volume 1, on the pages following the 
Publisher's Foreword. In addition, Title 1, Chapters 1 through 5 of the Code 
contain statutes governing the status and construction of the Code. 

COMPARABLE LEGISLATION 
FROM OTHER STATES 

Notes to comparable legislation from other states appear for uniform laws, 
interstate compacts, statutory provisions pertaining to reciprocity and cooper- 
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ation with other states, and various important statutes of general interest. 
Other states' statutes that are similar in subject matter and scope to those of 
Mississippi are cited, generally, under the first section of the chapter or article 
to which they pertain. Occasionally, comparable legislation pertains to only 
one section, in which case it is cited under that section rather than at the 
chapter or article level. 

See also Federal Aspects. 

COURT RULES 

The Mississippi Court Rules are published separately by LexisNexis in a 
fully annotated softcover volume which is replaced annually and supple- 
mented semi-annually. 

The Court Rules volume contains statewide rules of procedure of the state 
courts, the local rules of the United States district courts and bankruptcy 
courts for Mississippi, and the rules of the United States Court of Appeals for 
the Fifth Circuit. Rules are received from the courts and edited only for 
stylistic consistency. For further information, see the Preface to the Mississippi 
Court Rules volume. 

CROSS REFERENCES 

Cross references refer you to notes under other Code sections, that may 
affect a law or place it in context. Cross references also are used under repealed 
provisions to refer you to an existing law on a similar subject. Cross references 
do not cite all related statutes, however, since these can be identified by using 
the General Index. 

See also Comparable Legislation from other States and Federal Aspects. 

EDITOR'S NOTES 

Editor's notes are notes prepared by the Publisher that contain informa- 
tion about important or unusual features of a law, or special circumstances 
surrounding passage of the law, that are not apparent from the law's text. 

See also Effective Dates. 

EFFECTIVE DATES 

Absent a specific effective date provision within an act, Mississippi laws 
generally take effect upon approval date, which is the date the act is signed 
into law by the Governor. Acts affecting voting rights and procedures take 
effect on the date the United States Attorney General interposes no objection 
under § 5 of the Voting Right Act of 1965. 

FEDERAL ASPECTS 

Notes to federal legislation that is similar in subject matter and scope to 
the laws of Mississippi are referenced throughout the Code. In addition, the 
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Code contains the United States Code Service citation for any federal law that 
is referred to in a Mississippi statute by its popular name or by its session law 
designation. 

See also Comparable Legislation from other States. 

INDEX 

The Code is completely indexed in two softcover Index volumes, which are 
updated and replaced annually In addition, each volume of the Code is 
followed by its own index. As accurate and thorough as the Index is, your best 
defense against index wild goose chases is familiarity with indexing tech- 
niques. To that end, an explanatory Foreword to the Index appears in the first 
Index volume. 

JOINT LEGISLATIVE COMMITTEE NOTES 

Joint Legislative Committee notes are included in the Code to describe 
codification decisions made by the Mississippi Joint Legislative Committee on 
Compilation, Revision and Publication of Legislation. Examples of Committee 
actions that warrant the inclusion of a note are the integration of multiple 
amendments to a single Code section during the same legislative session, and 
the correction of typographical errors appearing in the Code. 

JUDICIAL DECISIONS 

Every reported case from the Supreme Court of Mississippi, the Court of 
Appeals of Mississippi, federal district courts for Mississippi, the federal Fifth 
Circuit Court of Appeals and the United States Supreme Court has been read 
for constructions of Mississippi law. These constructions are noted under 
pertinent sections of the statutes or Mississippi Constitution provisions, under 
the heading "Judicial Decisions." Where a decision has been reviewed by a 
higher court, subsequent judicial history and disposition is noted in the case 
note if such disposition has any bearing on the annotated material. Where two 
or more decisions state the same rule of law, the case citations are cumulated 
under one case note. 

Case notes are grouped together under headings called "catchlines." The 
catchlines identify the basic subject matter of the case notes and assist the user 
in locating pertinent notes. Catchlines are numbered and arranged themati- 
cally, with "In general" first. Where there are two or more catchlines, an 
analysis, listing all the catchlines, precedes the annotations. 

Frequently, statutes carry notes to cases that arose under earlier laws on 
the same subject. Case notes are retained so long as the editor believes the note 
will have some relevance under current law, though of course the relevance 
may be diminished by later changes in the law. These case notes appear under 
the heading "Decisions under former law." 



User's Guide 
ORGANIZATION AND NUMBERING SYSTEM 

The Code is organized by titles, chapters, articles, subarticles, undesig- 
nated centered headings and sections. Analyses at the beginning of each title, 
chapter, article, and subarticle help you understand the internal arrangement 
of each Code unit (see Analyses). 

Odd numbers are generally used for the numbering of titles, chapters and 
sections. Even numbers have been used for some chapters and sections so that 
a particular new chapter or section might be logically placed with other 
chapters and sections dealing with the same or similar subject matter. 
Similarly, the use of numbers with decimal points has been used for some 
sections in order that they may be inserted among other sections pertaining to 
the same subject. 

The title, chapter, and section for each Code section is revealed by its 
section number. Thus, in the designation "§ 1-3-65," the first digit ("1") means 
the provision is in Title 1 ("Laws and Statutes"); the second ("3") indicates 
Chapter 3 ("Construction of Statutes"); and the last two digits ("65") mean the 
65th section in that chapter ("Construction of terms generally"). 

Articles and subarticles are not reflected by section number designations. 

Within sections, subsections and paragraphs usually are designated 
following this pattern: (l)(a)(i)l. or (l)(a)(i)A. A distinctive indention scheme is 
applied to suggest the relative value of each unit within this hierarchy. 

PLACEMENT OF NOTES 

Where a note pertains to a single statute section, it will of course be set out 
following that section. In many instances, however, a note applies equally to 
several statute section or to an entire chapter or article. If the pertinent 
sections are scattered, or few in number, the note will be duplicated for each 
section. But where the note applies to all or most of the sections in a chapter 
or article, we prevent the space-consuming repetition of notes by placing the 
note at the very beginning of the chapter or article. Look for these unit-wide 
notes between the title, chapter, or article analysis and the first section in that 
unit. 

REPLACEMENT VOLUMES 

The Code is periodically updated and streamlined by the replacement of 
volumes. Although a current set of the Code contains all currently applicable 
statutes, we encourage you to retain replaced volumes and their supplement 
pockets parts for historical reference. 

RESEARCH AND PRACTICE REFERENCES 

Citations to references in American Jurisprudence, American Jurispru- 
dence Pleading and Practice, American Jurisprudence Proof of Facts, Ameri- 
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can Jurisprudence Trials, American Law Reports, First through Fifth Series, 
ALR Federal, Corpus Juris Secundum, various other treatises and practice 
guides, and Mississippi law journals are given under this heading, wherever 
the references appear to discuss the statute under which the citation appears, 
or a topic related to the statute. These citations are intended only to give you 
a starting point for your library research. The Mississippi law journals include 
Mississippi Law Journal and Mississippi College Law Review. 

SOURCE NOTES 

Each section of the code is followed by a brief note showing the acts of the 
legislature on which it is based, including the act that originally enacted the 
section and any subsequent amendments. 

The source note follows the section text, preceding any other annotations 
for the section. Information in the source note is listed in chronological order, 
with the most recent information listed last. If a section has been renumbered, 
the former number will appear in the source note. References to comparable 
provisions in statutes also are listed. 

The tables volume should also be consulted when researching the history 
of a statutory section, since it contains cross reference tables that provide a 
statutory citation for each section of the session laws and the date each act 
went into effect. 

STATUTE HEADINGS 

Headings or "catchlines" for Code sections and subsections are generally 
created and maintained by the publisher. They are mere catchwords and are 
not to be deemed or taken as the official title of a section or as a part of the 
section. Your suggestions for the improvement of particular catchlines are 
invited. 

TABLES 

The Mississippi Code of 1972 Annotated contains several tables that can 
assist you in your research. These are published in the Statutory Tables 
volume of the Code, and include the following: 

• Sections of the Code of 1930 carried into the Code of 1942. 

• Sections of the Code of 1942 carried into the Code of 1972. 

• Allocation of Acts of Legislature, 1931 — 1972. 

• Allocation of Acts of Legislature, 1972 — present. 

• Consolidated Tables of amendments and repeals of 1942 Code sections. 

• Consolidated Tables of amendments and repeals of 1972 Code sections. 
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AND CHAPTERS 



Constitution of the United States 
Constitution of Mississippi 



Volume 1 
Volume 1 



Chapter 



TITLE 3. 

Chapter 



Chapter 



Chapter 



Chapter 



TITLE 1. LAWS AND STATUTES 

Beginning 
Section 

1. Codeofl972 1-1-1 

3. Construction of Statutes 1-3-1 

5. Session Laws and Journals 1-5-1 

STATE SOVEREIGNTY, JURISDICTION AND HOLIDAYS 

1. State Sovereignty Commission [Repealed] 3-1-1 

3. State Boundaries, Holidays, and State Emblems 3-3-1 
5. Acquisition of Land by United States 

Government 3-5-1 

TITLE 5. LEGISLATIVE DEPARTMENT 

1. Legislature 5-1-1 

3. Legislative Committees 5-3-1 

5. Interstate Cooperation 5-5-1 

7. Lobbying [Repealed] 5-7-1 

8. Lobbying Law Reform Act of 1994 5-8-1 

9. Agency Review 5-9-1 

11. Abolishment of Agencies 5-11-1 

TITLE 7. EXECUTIVE DEPARTMENT 

1. Governor 7-1-1 

3. Secretary of State 7-3-1 

5. Attorney General 7-5-1 

7. State Fiscal Officer; Department of Audit 7-7-1 

9. State Treasurer 7-9-1 

11. Secretary of State; Land Records 7-11-1 

13. Mississippi Administrative Reorganization Act 7-13-1 
15. Executive Branch Reorganization Study Com- 
mission [Repealed] 7-15-1 

17. Mississippi Executive Reorganization Act of 

1989 7-17-1 

TITLE 9. COURTS 

1. Provisions Common to Courts 9-1-1 
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TITLE 9. COURTS (Cont'd) 

Beginning 
Section 

3. Supreme Court 9-3-1 

4. Court of Appeals of the State of Mississippi .... 9-4-1 

5. Chancery Courts 9-5-1 

7. Circuit Courts 9-7-1 

9. CountyCourts 9-9-1 

11. Justice Courts 9-11-1 

13. Court Reporters and Court Reporting 9-13-1 

15. Judicial Council [Repealed] 9-15-1 

17. Court Administrators 9-17-1 

19. Commission on Judicial Performance 9-19-1 

21. Administrative Office of Courts 9-21-1 

23. DrugCourts 9-23-1 

TITLE 11. CIVIL PRACTICE AND PROCEDURE 

Chapter 1. Practice and Procedure Provisions Common to 

Courts 11-1-1 

3. Practice and Procedure in Supreme Court 11-3-1 

5. Practice and Procedure in Chancery Courts .... 11-5-1 

7. Practice and Procedure in Circuit Courts 11-7-1 

9. Practice and Procedure in County Courts and 

Justice Courts 11-9-1 

11. Venue of Actions 11-11-1 

13. Injunctions 11-13-1 

15. Arbitration and Award 11-15-1 

17. Suits to Confirm Title or Interest and to Remove 

Clouds on Title 11-17-1 

19. Ejectment 11-19-1 

21. Partition of Property 11-21-1 

23. Trial of Right of Property 11-23-1 

25. Unlawful Entry and Detainer 11-25-1 

27. Eminent Domain 11-27-1 

29. Sequestration 11-29-1 

31. Attachment in Chancery Against Nonresident, 

Absent or Absconding Debtors 11-31-1 

33. Attachment at Law Against Debtors 11-33-1 

35. Garnishment 11-35-1 

37. Replevin 11-37-1 

38. Claim and Delivery 11-38-1 

39. Quo Warranto 11-39-1 

41. Mandamus; Prohibition 11-41-1 

43. Habeas Corpus 11-43-1 

45. Suits by and Against the State or Its Political 

Subdivisions 11-45-1 
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TITLE 11. CIVIL PRACTICE AND PROCEDURE (Cont'd) 

Beginning 
Section 

46. Immunity of State and Political Subdivisions 

From Liability and Suit for Torts and Torts of 

Employees 11-46-1 

47. Lis Pendens 11-47-1 

49. Rights and Duties of Attorneys, Generally 11-49-1 

51. Appeals 11-51-1 

53. Costs 11-53-1 

55. Litigation Accountability Act of 1988 11-55-1 

57. Structured Settlements 11-57-1 

TITLE 13. EVIDENCE, PROCESS AND JURIES 

Chapter 1. Evidence 13-1-1 

3. Process, Notice, and Publication 13-3-1 

5. Juries 13-5-1 

7. State Grand Jury Act 13-7-1 

TITLE 15. LIMITATIONS OF ACTIONS AND PREVENTION OF 

FRAUDS 

Chapter 1. Limitation of Actions 15-1-1 

3. Prevention of Frauds 15-3-1 

TITLE 17. LOCAL GOVERNMENT; PROVISIONS COMMON TO 
COUNTIES AND MUNICIPALITIES 

Chapter 1. Zoning, Planning and Subdivision Regulation . . 17-1-1 

3. Promotion of Trade, Conventions and Tourism 17-3-1 

5. Jails, Waterworks and Other Improvements .... 17-5-1 

7. Removal of Local Governments in Emergencies 17-7-1 
9. Lease of Mineral Lands other than Sixteenth 

Section or "In Lieu" Lands 17-9-1 

11. Gulf Regional District Law 17-11-1 

13. Interlocal Cooperation of Governmental Units 17-13-1 

15. Human Resource Agencies 17-15-1 

17. Solid Wastes Disposal 17-17-1 

18. Mississippi Hazardous Waste Facility Siting Act 

of 1990 17-18-1 

19. Appropriations to Planning and Development 

Districts 17-19-1 

21. Finance and Taxation 17-21-1 

23. Rural Fire Truck Acquisition Assistance 

Program 17-23-1 
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TITLE 17. LOCAL GOVERNMENT; PROVISIONS COMMON TO 
COUNTIES AND MUNICIPALITIES (Cont'd) 

Beginning 
Section 
25. General Provisions Relating to Counties and 

Municipalities 17-25-1 

TITLE 19. COUNTIES AND COUNTY OFFICERS 

Chapter 1. County Boundaries 19-1-1 

2. County Government Reorganization Act 19-2-1 

3. Board of Supervisors 19-3-1 

4. County Administrator 19-4-1 

5. Health, Safety and Public Welfare 19-5-1 

7. Property and Facilities 19-7-1 

9. Finance and Taxation 19-9-1 

11. County Budget 19-11-1 

13. Contracts, Claims and Transaction of Business 

with Counties 19-13-1 

15. Records and Recording 19-15-1 

17. County Auditors 19-17-1 

19. Constables 19-19-1 

21. Coroners 19-21-1 

23. County Attorneys 19-23-1 

25. Sheriffs 19-25-1 

27. Surveyors and Surveys 19-27-1 

29. Local and Regional Railroad Authorities 19-29-1 

31. Public Improvement Districts 19-31-1 

TITLE 21. MUNICIPALITIES 

Chapter 1. Classification, Creation, Abolition, and 

Expansion 21-1-1 

3. Code Charters 21-3-1 

5. Commission Form of Government 21-5-1 

7. Council Form of Government 21-7-1 

8. Mayor-Council Form of Government 21-8-1 

9. Council-Manager Plan of Government 21-9-1 

11. Municipal Elections [Repealed] 21-11-1 

13. Ordinances 21-13-1 

15. Officers and Records 21-15-1 

17. General Powers 21-17-1 

19. Health, Safety, and Welfare 21-19-1 

21. Police and Police Departments 21-21-1 

23. Municipal Courts 21-23-1 

25. Fire Departments and Fire Districts 21-25-1 

27. Public Utilities and Transportation 21-27-1 
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TITLE 21. MUNICIPALITIES (Cont'd) 

Beginning 
Section 

29. Employees' Retirement and Disability Systems 21-29-1 

31. Civil Service 21-31-1 

33. Taxation and Finance 21-33-1 

35. Municipal Budget 21-35-1 

37. Streets, Parks and Other Public Property 21-37-1 

38. Acquisition or Lease of Real Property from Fed- 

eral Government for Parks, Recreation, and 

Tourism 21-38-1 

39. Contracts and Claims 21-39-1 

41. Special Improvements 21-41-1 

43. Business Improvement Districts 21-43-1 

45. Tax Increment Financing 21-45-1 

47. Delta Natural Gas District 21-47-1 

TITLE 23. ELECTIONS 

Chapter 1. Qualification of Candidates and Registration of 

Political Parties [Repealed] 23-1-1 

3. Corrupt Practices [Repealed] 23-3-1 

5. Registration and Elections [Repealed] 23-5-1 

7. Voting Machines and Electronic Voting System 

[Repealed] 23-7-1 

9. Absentee Ballot [Repealed] 23-9-1 

11. Presidential Election Law [Repealed] 23-11-1 

13. Mississippi Presidential Preference Primary and 

Delegate Selection Law [Repealed] 23-13-1 

15. Mississippi Election Code 23-15-1 

17. Amendments to Constitution by Voter Initiative 23-17-1 

TITLE 25. PUBLIC OFFICERS AND EMPLOYEES; PUBLIC 

RECORDS 

Chapter 1. Public Officers; General Provisions 25-1-1 

3. Salaries and Compensation 25-3-1 

4. Ethics in Government 25-4-1 

5. Removals From Office 25-5-1 

7. Fees 25-7-1 

9. Statewide Personnel System 25-9-1 

11. Social Security and Public Employees' Retire- 
ment and Disability Benefits 25-11-1 

13. Highway Safety Patrol Retirement System 25-13-1 

14. Government Employees Deferred Compensation 

Plan Law 25-14-1 

15. Group Insurance for Public Employees 25-15-1 
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General Outline 

TITLE 25. PUBLIC OFFICERS AND EMPLOYEES; PUBLIC 

RECORDS (Cont'd) 

Beginning 
Section 

17. Cafeteria Fringe Benefit Plans 25-17-1 

31. District Attorneys 25-31-1 

32. Public Defenders 25-32-1 

33. Notaries Public 25-33-1 

41. Open Meetings 25-41-1 

43. Administrative Procedures [Effective until July 

1, 2005. For version of Chapter 43 effective 
from and after July 1, 2005, see version that 

follows] 25-43-1 

43. [Effective from and after July 1, 2005. For ver- 
sion of Chapter 43 currently in effect, see 
preceding version] Administrative Procedures 25-43-1.101 

45. Permit and Licensing Procedures 25-45-1 

51. State Depository for Public Documents 25-51-1 

53. Mississippi Department of Information Technol- 
ogy Services (MDITS) 25-53-1 

55. Lost Records 25-55-1 

57. Destruction of Records [Repealed] 25-57-1 

58. Geographic Information System 25-58-1 

59. Archives and Records Management 25-59-1 

60. Local Government Records 25-60-1 

61. Public Access to Public Records 25-61-1 

63. Digital Signature Act 25-63-1 

65. Agency, University and Community/ Junior Col- 
lege Internal Auditing Program 25-65-1 

TITLE 27. TAXATION AND FINANCE 

Chapter 1. Assessors and County Tax Collectors 27-1-1 

3. State Tax Commission 27-3-1 

5. Motor Vehicle Comptroller 27-5-1 

7. Income Tax and Withholding 27-7-1 

8. Mississippi S Corporation Income Tax Act 27-8-1 

9. Estate Tax 27-9-1 

10. Uniform Estate Tax Apportionment Act 27-10-1 

11. Amusement Tax [Repealed] 27-11-1 

13. Corporation Franchise Tax 27-13-1 

15. Statewide Privilege Taxes 27-15-1 

17. Local Privilege Taxes 27-17-1 

19. Motor Vehicle Privilege and Excise Taxes 27-19-1 

21. Finance Company Privilege Tax 27-21-1 

23. Chain Store Privilege Tax [Repealed] 27-23-1 
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General Outline 

TITLE 27. TAXATION AND FINANCE (Cont'd) 

Beginning 
Section 

25. Severance Taxes 27-25-1 

27. Vending and Amusement Machine Taxes 27-27-1 

29. Ad Valorem Taxes — General Provisions 27-29-1 

31. Ad Valorem Taxes — General Exemptions 27-3 1- 1 

33. Ad Valorem Taxes — Homestead Exemptions ... . 27-33-1 

35. Ad Valorem Taxes — Assessment 27-35-1 

37. Ad Valorem Taxes— Payments in Lieu of Taxes 27-37-1 

38. Ad Valorem Taxes — Telecommunications Tax 

Reform 27-38-1 

39. Ad Valorem Taxes— State and Local Levies 27-39-1 

41. Ad Valorem Taxes— Collection 27-41-1 

43. Ad Valorem Taxes — Notice of Tax Sale to Owners 

and Lienors 27-43-1 

45. Ad Valorem Taxes — Redemption of Land Sold for 

Taxes 27-45-1 

47. Ad Valorem Taxes — Assignment of Tax Liens 27-47-1 

49. Ad Valorem Taxes — Insolvencies 27-49- 1 

51. Ad Valorem Taxes— Motor Vehicles 27-51-1 

53. Ad Valorem Taxes— Mobile Homes 27-53-1 

55. Gasoline and Motor Fuel Taxes 27-55-1 

57. TaxonOils 27-57-1 

59. Liquefied Compressed Gas Tax 27-59-1 

61. Interstate Commercial Carriers Motor Fuel Tax 27-61-1 

63. Motor Vehicle Fueling Centers [Repealed] 27-63-1 

65. Sales Tax 27-65-1 

67. Use or Compensating Taxes 27-67-1 

68. Uniform Sales and Use Tax Administration Law 27-68-1 

69. TobaccoTax 27-69-1 

71. Alcoholic Beverage Taxes 27-71-1 

73. TaxRefunds 27-73-1 

75. Reciprocal Collection of Taxes 27-75-1 

101. Annual Reports by Departments of Government 

and State-Supported Institutions 27-101-1 

103. State Budget 27-103-1 

104. State Fiscal Affairs 27-104-1 

105. Depositories 27-105-1 

107. Disaster Relief 27-107-1 

109. Cruise Vessels 27-109-1 

TITLE 29. PUBLIC LANDS, BUILDINGS AND PROPERTY 

Chapter 1. Public Lands 29-1-1 

3. Sixteenth Section and Lieu Lands 29-3-1 
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General Outline 



TITLE 29. PUBLIC LANDS, BUILDINGS AND PROPERTY (Cont'd) 



5. Care of Capitol, Old Capitol, State Office Build- 
ings and Executive Mansion 

7. Mineral Leases of State Lands 

9. Inventories of State Property 

11. Energy Conservation in Public Buildings 

[Repealed] 

13. Flood Insurance for State-Owned Buildings .... 

15. Public Trust Tidelands 

17. Construction and Improvement of Public 
Facilities 



Beginning 
Section 

29-5-1 
29-7-1 
29-9-1 

29-11-1 
29-13-1 
29-15-1 

29-17-1 



TITLE 31. PUBLIC BUSINESS, BONDS AND OBLIGATIONS 

Chapter 1. General Provisions Relative to Public Contracts 31-1-1 

3. State Board of Public Contractors 31-3-1 

5. Public Works Contracts 31-5-1 

7. Public Purchases 31-7-1 

8. Acquisition of Public Buildings, Facilities, and 

Equipment Through Rental Contracts 31-8-1 

9. Surplus Property Procurement Commission 31-9-1 

11. State Construction Projects 31-11-1 

13. Validation of Public Bonds 31-13-1 

15. Refunding Bonds 31-15-1 

17. State Bonds; Retirement of Bonds 31-17-1 

18. Variable Rate Debt Instruments 31-18-1 

19. Public Debts 31-19-1 

21. Registered Bonds 31-21-1 

23. Mississippi Private Activity Bonds Allocation Act 31-23-1 

25. Mississippi Development Bank Act 31-25-1 

27. Mississippi Bond Refinancing Act 31-27-1 

29. Institute for Technology Development 31-29-1 

31. Mississippi Telecommunications Conference and 

Training Center 31-31-1 



TITLE 33. MILITARY AFFAIRS 

Chapter 1. Definitions and General Provisions Relating to 

the Military Forces 33-1-1 

3. Commander in Chief, Military Department, and 

Governor's Staff 33-3-1 

5. The Militia and Mississippi State Guard 33-5-1 

7. National Guard 33-7-1 

9. Property and Finances 33-9-1 

11. Training Facilities 33-11-1 



General Outline 

TITLE 33. MILITARY AFFAIRS (Cont'd) 

Beginning 
Section 

13. Mississippi Code of Military Justice 33-13-1 

15. Emergency Management and Civil Defense 33-15-1 

TITLE 35. WAR VETERANS AND PENSIONS 

Chapter 1. State Veterans Affairs Board 35-1-1 

3. War Veterans; Miscellaneous Provisions 35-3-1 

5. Guardianship of Veterans 35-5-1 

7. Veterans' Home Purchase Law 35-7-1 

9. Pensions [Repealed] 35-9-1 

TITLE 37. EDUCATION 

Chapter 1. State Board of Education 37-1-1 

3. State Department of Education 37-3-1 

4. State Board for Community and Junior Colleges 37-4-1 

5. County Boards of Education and 

Superintendents 37-5-1 

6. Mississippi Uniform School Law 37-6-1 

7. School Districts; Boards of Trustees of School 

Districts 37-7-1 

9. District Superintendents, Principals, Teachers, 

and Other Employees 37-9-1 

11. General Provisions Pertaining to Education 37-11-1 

13. Curriculum; School Year and Attendance 37-13-1 

15. Public Schools; Records, Enrollment and Trans- 

fer of Pupils 37-15-1 

16. Statewide Testing Program 37-16-1 

17. Accreditation of Schools 37-17-1 

18. Superior-Performing, Exemplary and Priority 

Schools Programs 37-18-1 

19. Minimum Program of Education 37-19-1 

20. Remedial Education 37-20-1 

21. Early Childhood Education 37-21-1 

22. State Funds for School Districts 37-22-1 

23. Exceptional Children 37-23-1 

25. Driver Education and Training 37-25-1 

26. State Court Education Fund 37-26-1 

27. Agricultural High Schools 37-27-1 

28. Charter Schools 37-28-1 

29. Junior Colleges 37-29-1 

31. Vocational Education 37-31-1 

33. Civilian Vocational Rehabilitation 37-33-1 

35. Adult Education 37-35-1 
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General Outline 

TITLE 37. EDUCATION (Cont'd) 

Beginning 
Section 

37. Public Schools; Accounting and Auditing 37-37-1 

39. Public Schools; Purchases 37-39-1 

41. Transportation of Pupils 37-41-1 

43. Textbooks 37-43-1 

45. State Aid to Public Schools 37-45-1 

47. State Aid for Construction of School Facilities 37-47-1 

49. Loans to Students 37-49-1 

5 1 . Financial Assistance to Children Attending Non- 
sectarian Private Schools 37-51-1 

53. Summer Normals 37-53-1 

55. School Libraries 37-55-1 

57. Taxation 37-57-1 

59. School Bonds and Obligations 37-59-1 

61. Expenditure of School Funds; Budgets 37-61-1 

63. Educational Television 37-63-1 

65. Closing of Public Schools and Institutions of 

Higher Learning 37-65-1 

101. Institutions of Higher Learning; General 

Provisions 37-101-1 

102. Off-campus Instructional Programs 37-102-1 

103. Residency and Fees of Students Attending or 

Applying for Admission to Educational 

Institutions 37-103-1 

104. Mississippi Educational Facilities Authority Act 

for Private, Nonprofit Institutions of Higher 

Learning 37-104-1 

105. Campuses and Streets of State Institutions of 

Higher Learning 37-105-1 

106. Post-Secondary Education Financial Assistance 37-106-1 

107. Scholarships for Children of Deceased or Dis- 

abled Law Enforcement Officers or Firemen 37-107-1 

108. Scholarships for Children of Prisoners of War or 

Men Missing in Action 37-108-1 

109. Medical Education Loans and Scholarships 

[Repealed] 37-109-1 

110. Mississippi Public Management Graduate In- 

tern Program 37-110-1 

111. Fraternities, Sororities and Other Societies 37-111-1 

113. Mississippi State University of Agriculture and 

Applied Science 37-113-1 

115. University of Mississippi 37-115-1 

117. Mississippi University for Women 37-117-1 

119. University of Southern Mississippi 37-119-1 
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General Outline 

TITLE 37. EDUCATION (Cont'd) 

Beginning 
Section 

121. Alcorn State University 37-121-1 

123. Delta State University 37-123-1 

125. Jackson State University 37-125-1 

127. Mississippi Valley State University 37-127-1 

129. Nursing Schools and Scholarships 37-129-1 

131. Teachers Demonstration and Practice Schools 37-131-1 

132. Student Teachers 37-132-1 

133. Technical Institutes 37-133-1 

135. Compacts with Other States 37-135-1 

137. School Asbestos Hazard Elimination Act 

[Repealed] 37-137-1 

138. Asbestos Abatement Accreditation and Certifica- 

tion Act 37-138-1 

139. Mississippi School for Mathematics and Science 37-139-1 

140. Mississippi School of the Arts 37-140-1 

141. The University Research Center Act of 1988 . . . 37-141-1 

143. Omnibus Loan or Scholarship Act of 1991 37-143-1 

145. Mississippi Opportunity Loan Program Act 37-145-1 

147. Mississippi University Research Authority Act 37-147-1 

149. Mississippi Teacher Center 37-149-1 

151. Mississippi Accountability and Adequate Educa- 
tion Program Act of 1997 37-151-1 

153. Work Force Education Act of 1994 37-153-1 

155. College Savings Plans of Mississippi 37-155-1 

157. Student Tuition Assistance 37-157-1 

159. Mississippi Critical Teacher Shortage Act 37-159-1 

TITLE 39. LIBRARIES, ARTS, ARCHIVES AND HISTORY 

Chapter 1. State Law Library; Legislative Reference 

Bureau 39-1-1 

3. Libraries and Library Commission 39-3-1 

5. Archives and History 39-5-1 

7. Antiquities 39-7-1 

9. Trusts to Promote Arts and Sciences 39-9-1 

11. Mississippi Arts Commission 39-11-1 

13. Historic Preservation Districts and Landmarks 39-13-1 

15. Municipal and County Funds to Support the Arts 39-15-1 
17. Mississippi Sports Hall of Fame and Dizzy Dean 

Museum 39-17-1 

19. Museum Unclaimed Property Act 39-19-1 

21. Mississippi Craft Center 39-21-1 

23. Mississippi Children's Museum 39-23-1 
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General Outline 



TITLE 39. LIBRARIES, ARTS, ARCHIVES AND HISTORY (Cont'd) 



25. 

27. 
29. 



Chapter 1. 

3. 

4. 
5. 

7. 

9. 
10. 
11. 



13. 
15. 

17. 
19. 

21. 
22. 
23. 
24. 
25. 

26. 

27. 
28. 
29. 
30. 

31. 

32. 

33. 



Beginning 
Section 

Southern Arts and Entertainment Center 39-25-1 

Mississippi Blues Commission 39-27-1 

Mississippi Commission on the Holocaust 39-29-1 

TITLE 41. PUBLIC HEALTH 

Mississippi Department of Public Health 

[Repealed] 41-1-1 

State Board of Health; Local Health Boards and 

Officers 41-3-1 

Department of Mental Health 41-4-1 

Governing Authorities for State Hospitals and 

Institutions 41-5-1 

Hospital and Health Care Commissions 41-7-1 

Regulation of Hospitals; Hospital Records 41-9-1 

Medical Records 41-10-1 

State Charity Hospitals; Diagnostic Treatment 
Center; Crippled Children's Treatment and 

Training Center 41-11-1 

Community Hospitals 41-13-1 

Department for the Prevention of Insanity 

[Repealed] 41-15-1 

State Mental Institutions 41-17-1 

Mental Retardation and Illness Centers, Facili- 
ties and Services 41-19-1 

Mentally 111 and Mentally Retarded Persons ... 41-21-1 

Hemophilia 41-22-1 

Contagious and Infectious Diseases; Quarantine 41-23-1 

Sickle Cell Testing Program 41-24-1 

Disinfection and Sanitation of Buildings and 

Premises 41-25-1 

Mississippi Safe Drinking Water Act of 1997 . . . 41-26-1 

Mosquito Control 41-27-1 

Diabetes 41-28-1 

Poisons, Drugs and Other Controlled Substances 41-29-1 
Alcoholism and Alcohol Abuse Prevention, Con- 
trol and Treatment 41-30-1 

Commitment of Alcoholics and Drug Addicts for 

Treatment 41-31-1 

Commitment of Alcoholics and Drug Addicts to 

Private Treatment Facilities 41-32-1 

Tuberculosis and Respiratory Diseases; Tubercu- 
losis Sanatorium 41-33-1 
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General Outline 

TITLE 41. PUBLIC HEALTH (Cont'd) 

Beginning 
Section 

34. Health Care Practice Requirements Pertaining 

to Transmission of Hepatitis B and HIV 41-34-1 

35. Eye Inflammation of Young 41-35-1 

36. Determination of Death 41-36-1 

37. Autopsies 41-37-1 

39. Disposition of Human Bodies or Parts 41-39-1 

41. Surgical or Medical Procedures; Consents 41-41-1 

42. Family Planning 41-42-1 

43. Cemeteries and Burial Grounds 41-43-1 

45. Sexual Sterilization 41-45-1 

47. Transportation and Possession of Parakeets and 

Other Birds [Repealed] 41-47-1 

49. Regulation of Hotels and Innkeepers 41-49-1 

51. Animal and Poultry By-Products Disposal or 

Rendering Plants 41-51-1 

53. Dogs and Rabies Control 41-53-1 

55. Public Ambulance Service 41-55-1 

57. Vital Statistics 41-57-1 

58. Medical Radiation Technology 41-58-1 

59. Emergency Medical Services 41-59-1 

60. Emergency Medical Technicians — Paramedics 

— Use of Automated External Defibrillator .. 41-60-1 

61. State Medical Examiner 41-61-1 

63. Evaluation and Review of Professional Health 

Services Providers 41-63-1 

65. [Reserved] 

67. Mississippi Individual On-Site Wastewater Dis- 
posal System Law 41-67-1 

69. [Reserved] 

71. Home Health Agencies 41-71-1 

73. Hospital Equipment and Facilities Authority Act 41-73-1 

75. Ambulatory Surgical Facilities 41-75- 1 

77. Licensing of Birthing Centers 41-77-1 

79. Health Problems of School Children 41-79-1 

81. Perinatal Health Care 41-81-1 

83. Utilization Review of Availability of Hospital 

Resources and Medical Services 41-83-1 

85. Mississippi Hospice Law of 1995 41-85-1 

86. Mississippi Children's Health Care Act 41-86-1 

87. Early Intervention Act for Infants and Toddlers 41-87-1 

88. Mississippi Child Immunization Act of 1994 .... 41-88-1 

89. Infant Mortality Task Force 41-89-1 

90. Hearing Impairment of Infants and Toddlers .. . 41-90-1 
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General Outline 

TITLE 41. PUBLIC HEALTH (Cont'd) 

Beginning 
Section 

91. Central Cancer Registry 41-91-1 

93. Osteoporosis Prevention and Treatment Educa- 
tion Act 41-93-1 

95. Mississippi Health Policy Act of 1994 41-95-1 

97. State Employee Wellness and Physical Fitness 

Programs 41-97-1 

99. Qualified Health Center Grant Program 41-99-1 

101. Mississippi Council on Obesity Prevention and 

Management 41-101-1 

103. Task Force on Heart Disease and Stroke 

Prevention 41-103-1 

105. Healthcare Coordinating Council 41-105-1 

107. Health Care Rights of Conscience 41-107-1 

TITLE 43. PUBLIC WELFARE 

Chapter 1. Department of Human Services and County De- 
partments of Public Welfare 43-1-1 

3. Blind Persons 43-3-1 

5. Schools for the Blind and Deaf 43-5-1 

6. Rights and Liabilities of Blind and Other Hand- 

icapped Persons 43-6-1 

7. Council on Aging 43-7-1 

9. Old Age Assistance 43-9-1 

11. Institutions for the Aged or Infirm 43-11-1 

13. Medical Assistance for the Aged; Medicaid 43-13-1 

14. Interagency Coordinating Counsel for Children 

and Youth 43-14-1 

15. ChildWelfare 43-15-1 

16. Child Residential Home Notification Act 43-16-1 

17. Temporary Assistance to Needy Families 43-17-1 

18. Interstate Compact on the Placement of 

Children 43-18-1 

19. Support of Natural Children 43-19-1 

20. Child Care Facilities 43-20-1 

21. Youth Court 43-21-1 

23. FamilyCourts 43-23-1 

24. State Central Registry of Child Abuse Reports; 

Wide Area Telephone Service for Reporting 

ChildAbuse [Repealed] 43-24-1 

25. Interstate Compact on Juveniles 43-25-1 

27. Department of Youth Services 43-27-1 

29. Disabled Persons 43-29-1 
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General Outline 

TITLE 43. PUBLIC WELFARE (Cont'd) 

Beginning 
Section 

31. Poor Persons 43-31-1 

33. Housing and Housing Authorities 43-33-1 

35. Urban Renewal and Redevelopment 43-35-1 

37. Acquisition of Real Property Using Public Funds 43-37-1 

39. Relocation Assistance 43-39-1 

41. Emergency and Disaster Assistance 43-41-1 

43. Administration of Social Security Funds 43-43-1 

45. Adult Protective Services [Repealed] 43-45-1 

47. Mississippi Vulnerable Adults Act 43-47-1 

49. Mississippi Welfare Restructuring Program Act 

of 1993 [Repealed] 43-49-1 

51. Family Preservation Act of 1994 43-51-1 

53. Mississippi Leadership Council on Aging 43-53-1 

55. Mississippi Commission for National and Com- 
munity Service 43-55-1 

57. Comprehensive Plan for Provision of Services to 

Disabled Persons [Repealed] 43-57-1 

59. Mississippi Commission on the Status of Women 43-59-1 

61. Mississippi Seniors and Indigents Rx Program 43-61-1 

TITLE 45. PUBLIC SAFETY AND GOOD ORDER 

Chapter 1. Department of Public Safety 45-1-1 

2. Law Enforcement Officers Death Benefits Trust 

Fund 45-2-1 

3. Highway Safety Patrol 45-3-1 

4. County Jail Officers Training Program 45-4-1 

5. Law Enforcement Officers Training Academy ... 45-5-1 

6. Law Enforcement Officers Training Program ... 45-6-1 

7. County Patrol Officers . 45-7-1 

9. Weapons 45-9-1 

11. Fire Protection Regulations, Fire Protection and 

Safety in Buildings 45-11-1 

13. Fireworks and Explosives 45-13-1 

14. Radiation Protection Program 45- 14- 1 

15. High Voltage Power Lines 45-15-1 

17. Civil Emergencies 45-17-1 

18. Emergency Management Assistance Compact .. 45-18-1 

19. Subversive Groups and Subversive Activities .. . 45-19-51 

21. Rock Festivals 45-21-1 

23. Boiler and Pressure Vessel Safety 45-23-1 

25. Identification Cards for Non-Drivers [Repealed] 45-25-1 

27. Mississippi Justice Information Center 45-27-1 
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TITLE 45. PUBLIC SAFETY AND GOOD ORDER (Cont'd) 



29. Records 

31. Sex Offense Criminal History Record Informa- 
tion Act 

33. Registration of Sex Offenders 

35. Identification Cards 

37. Prevention of Youth Access to Tobacco Act 

39. Statewide Crime Stoppers Advisory Council 



Beginning 
Section 
45-29-1 



45-31- 
45-33- 
45-35- 
45-37- 
45-39- 



TITLE 47. PRISONS AND PRISONERS; PROBATION AND 

PAROLE 

Chapter 1. County and Municipal Prisons and Prisoners .. 47-1-1 

3. Removal of Prisoners 47-3-1 

4. Privately Operated Correctional Facilities 47-4-1 

5. Correctional System 47-5-1 

7. Probation and Parole 47-7-1 

TITLE 49. CONSERVATION AND ECOLOGY 

Chapter 1. General Provisions 49-1-1 

2. Department of Environmental Quality 49-2-1 

3. Fisheries and Wildlife Research 49-3-1 

4. Mississippi Department of Wildlife, Fisheries 

and Parks 49-4-1 

5. Fish, Game and Bird Protection and Refuges ... 49-5-1 

6. Motor Vehicle and Boat Replacement Program 49-6-1 

7. Hunting and Fishing 49-7-1 

8. Importation, Sale and Possession of Inherently 

Dangerous Wild Animals 49-8-1 

9. Mussels 49-9-1 

11. Private Shooting Preserves 49-11-1 

13. Commercial Quail 49-13-1 

15. Seafood 49-15-1 

17. Pollution of Waters, Streams, and Air 49-17-1 

18. Mississippi Liability of Persons Responding to 

Oil Spills Act 49-18-1 

19. Forests and Forest Protection 49-19- 1 

20. Mississippi River Timberlands Control Act 49-20-1 

21. Interstate Environmental Compact 49-21-1 

23. Outdoor Advertising 49-23-1 

25. Junkyards 49-25-1 

26. Channel Maintenance Act 49-26-1 

27. Coastal Wetlands Protection Act 49-27-1 

28. Shoreline and Beach Preservation Districts 49-28-1 
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General Outline 

TITLE 49. CONSERVATION AND ECOLOGY (Cont'd) 

Beginning 
Section 

29. Environmental Protection Council [Repealed] .. 49-29-1 

31. Mississippi Multimedia Pollution Prevention Act 49-31-1 
33. Mississippi Agricultural and Forestry Activity 

Act 49-33-1 

35. Mississippi Brownfields Voluntary Cleanup and 
Redevelopment Act; Remediation of Property 

on National Priorities List 49-35-1 

37. Statewide Scientific Information Management 49-37-1 

TITLE 51. WATERS, WATER RESOURCES, WATER DISTRICTS, 
DRAINAGE, AND FLOOD CONTROL 

Chapter 1. Navigable Waters 51-1-1 

2. Mississippi Marine Litter Act 51-2-1 

3. Water Resources; Regulation and Control 51-3-1 

4. Mississippi Scenic Streams Stewardship Act ... 51-4-1 

5. Subsurface Waters; Well Drillers 51-5-1 

7. Water Management Districts 51-7-1 

8. Joint Water Management Districts 51-8-1 

9. Development of Region Bordering Pearl River; 

Pearl River Valley Water Supply District; Met- 
ropolitan Area Water Supply Act 51-9-1 

11. Pearl River Basin Development District 51-11-1 

13. Tombigbee Valley Authority and Water Manage- 
ment District 51-13-1 

15. Pat Harrison Waterway Commission and 

District 51-15-1 

17. Big Black River Basin District 51-17-1 

19. West Central Mississippi Waterway Commission 

[Repealed] 51-19-1 

21. Lower Mississippi River Basin Development Dis- 
trict [Repealed] 51-21-1 

23. Lower Yazoo River Basin District [Repealed] ... 51-23-1 

25. Yellow Creek Watershed Authority 51-25-1 

27. Tennessee-Tombigbee Waterway Compact 51-27-1 

29. Drainage Districts with Local Commissioners 51-29-1 

31. Drainage Districts with County Commissioners 51-31-1 
33. Provisions Common to Drainage Districts and 

Swamp Land Districts 51-33-1 

35. Flood Control 51-35-1 

37. Watershed Districts 51-37-1 

39. Storm Water Management Districts 51-39-1 

41. Public Water Authorities 51-41-1 

xxix 



General Outline 



TITLE 53. OIL, GAS, AND OTHER MINERALS 



Chapter 1. State Oil and Gas Board 

3. Development, Production and Distribution of 

Gas and Oil 

5. Geological and Mineral Survey 

7. Surface Mining and Reclamation of Land 

9. Surface Coal Mining and Reclamation of Land 



Beginning 
Section 

53-1-1 



53-3-1 
53-5-1 
53-7-1 
53-9-1 



TITLE 55. PARKS AND RECREATION 

Chapter 1. Mississippi Recreational Advisory Council 

[Repealed] 55-1-1 

State Parks and Forests 55-3-1 

Federal Parks and National Parkways 55-5-1 

Bridge and Park Commissions 55-7-1 

County and Municipal Facilities 55-9-1 

Harrison County Parkway 55-11-1 

Natchez Trace Parkway 55-13-1 

Commemorative Parks and Monuments 55-15-1 

International Gardens of Mississippi 55-17-1 

Bienville Recreational District 55-19-1 

Mississippi Zoological Park and Garden Districts 55-21-1 

Mississippi Memorial Stadium 55-23-1 

Mississippi Coast Coliseum Commission 55-24-1 

Rails-to-Trails Recreational District 55-25-1 

PLANNING, RESEARCH AND DEVELOPMENT 

Chapter 1. Department of Economic and Community 

Development 57-1-1 

Agriculture and Industry Program 57-3-1 

Industrial Development Fund 57-4- 1 

Industrial Parks and Districts 57-5-1 

Sale or Development of Airport Lands, or Other 

Lands, for Industrial Purposes 57-7-1 

Industrial Plant Training 57-9-1 

Small Business Assistance 57-10-1 

Market and Industrial Studies and Research ... 57-11-1 

Research and Development Center 57-13-1 

Marine Resources 57-15-1 

Forest Products Utilization Laboratory 

[Repealed] 57-17-1 

Renewable Natural Resources Research Act of 

1994 57-18-1 
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TITLE 57 



3. 
4. 
5. 

7. 

9. 
10. 
11. 
13. 
15. 
17. 

18. 



General Outline 

TITLE 57. PLANNING, RESEARCH AND DEVELOPMENT (Cont'd) 

Beginning 
Section 

19. Food Technology Laboratory 57-19-1 

21. State Chemical Laboratory 57-21-1 

23. Pharmaceutical Product Development and 

Utilization 57-23-1 

25. Southern States Energy Compact 57-25-1 

27. Regional Tourist Promotion Councils 57-27-1 

29. Travel and Tourism 57-29-1 

30. Family-Oriented Enterprises 57-30-1 

31. County Industrial Development Authorities .... 57-31-1 

32. Southeast Mississippi Industrial Council 57-32-1 

33. Southern Growth Policies Agreement 57-33-1 

35. Tennessee River Valley Association 57-35-1 

36. Chickasaw Trail Economic Development Com- 

pact [Repealed] 57-36-1 

37. Transportation Planning Council [Repealed] ... . 57-37-1 

39. Energy and Transportation Planning 57-39-1 

41. Financing Industrial Enterprise Projects 57-41-1 

43. Railroad Revitalization 57-43-1 

44. Local Governments Freight Rail Service Projects 57-44-1 

45. Mississippi-Louisiana Rapid Rail Transit 

Compact 57-45-1 

47. Southeast Interstate Low-Level Radioactive 

Waste Management Compact 57-47-1 

49. Nuclear Waste Storage and Disposal 57-49-1 

51. Enterprise Zones [Repealed] 57-51-1 

53. Corporate Headquarters Incentive Program 

[Repealed] 57-53-1 

54. Advanced Technology Initiative [Repealed] 57-54-1 

55. Universities Research Institutes 57-55-1 

56. Mississippi Technology Transfer Office 57-56-1 

57. Export Trade Development 57-57-1 

59. Mississippi Capital Companies [Repealed] 57-59-1 

61. Mississippi Business Investment Act 57-61-1 

62. Mississippi Advantage Jobs Act 57-62-1 

63. Statewide Economic Development and Planning 

Act 57-63-1 

64. Regional Economic Development 57-64-1 

65. Mississippi International Trade Institute 57-65-1 

67. Mississippi Superconducting Super Collider Act 57-67-1 
69. Mississippi Minority Business Enterprise Act .. 57-69-1 
71. Mississippi Small Enterprise Development Fi- 
nance Act 57-71-1 

73. Economic Development Reform Act 57-73-1 
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General Outline 

TITLE 57. PLANNING, RESEARCH AND DEVELOPMENT (Cont'd) 

Beginning 
Section 

75. Mississippi Major Economic Impact Act 57-75-1 

77. Venture Capital Act of 1994 57-77-1 

79. Mississippi Small Town Development Act 57-79-1 

80. Growth and Prosperity Act 57-80-1 

81. Mississippi Science and Technology Commission 

[Repealed] 57-81-1 

83. Mississippi Technology, Inc. Liaison Committee 57-83-1 

85. Mississippi Rural Impact Act 57-85-1 

87. Mississippi Broadband Technology Development 

Act 57-87-1 

89. Mississippi Motion Picture Incentive Act 57-89-1 

TITLE 59. PORTS, HARBORS, LANDINGS AND WATERCRAFT 

Chapter 1. Harbor or Port Commissions; Powers of Political 

Subdivision; Pilotage 59-1-1 

3. Ports of Entry 59-3-1 

5. State Ports and Harbors 59-5-1 

6. Compact for Development of Deep Draft Harbor 

and Terminal 59-6-1 

7. County and Municipal Harbors 59-7-1 

9. County Port Authority or Development 

Commission 59-9-1 

11. County Port and Harbor Commission 59-11-1 

13. Harbor Improvements by Coast Counties 59-13-1 

15. Small Craft Harbors 59-15-1 

17. State Inland Ports 59-17-1 

19. Landings 59-19-1 

21. Boats and Other Vessels 59-21-1 

23. Alcohol Boating Safety Act 59-23-1 

25. Certificates of Title for Boats and Other Vessels 59-25-1 

TITLE 61. AVIATION 

Chapter 1. Transportation Commission 61-1-1 

3. Airport Authorities 61-3-1 

4. Mississippi Wayport Authority Act 61-4-1 

5. Acquisition, Disposition and Support of Airport 

Facilities 61-5-1 

7. Airport Zoning 61-7-1 

9. Incorporation of Airport Into Corporate Bound- 
aries of Municipality 61-9-1 

11. Operation of Aircraft; Certification and Licens- 
ing of Pilots and Aircraft 61-11-1 
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General Outline 

TITLE 61. AVIATION (Cont'd) 

Beginning 
Section 
13. Aircraft for Use of Governor, State Departments 

and Agencies 61-13-1 

15. Registration of Aircraft 61-15-1 

17. Concealing or Misrepresenting Aircraft Identifi- 
cation Number; Non-Conforming Aircraft Fuel 

Containers 61-17-1 

TITLE 63. MOTOR VEHICLES AND TRAFFIC REGULATIONS 

Chapter 1. Driver's License 63-1-1 

2. Mandatory Use of Safety Seat Belts 63-2-1 

3. Traffic Regulations and Rules of the Road 63-3-1 

5. Size, Weight and Load 63-5-1 

7. Equipment and Identification 63-7-1 

9. Traffic Violations Procedure 63-9-1 

10. Nonresident Traffic Violator Compact 63-10-1 

11. Implied Consent Law 63-11-1 

13. Inspection of Motor Vehicles 63-13-1 

15. Motor Vehicle Safety — Responsibility 63-15-1 

17. Manufacture, Sales and Distribution 63-17-1 

19. Motor Vehicle Sales Finance Law 63-19-1 

21. Motor Vehicle Titles 63-21-1 

23. Abandoned Motor Vehicles 63-23-1 

25. Motor Vehicle Chop Shop, Stolen and Altered 

Property Act 63-25-1 

27. Disclosure of Use of Nonoriginal Replacement 

Parts 63-27-1 

TITLE 65. HIGHWAYS, BRIDGES AND FERRIES 

Chapter 1. Transportation Department 65-1-1 

2. State Highway Arbitration Board 65-2-1 

3. State Highway System 65-3-1 

4. Economic Development Highway Act 65-4-1 

5. Controlled Access Facilities 65-5-1 

7. Public Roads and Streets; Private Way 65-7-1 

9. State Aid Roads in Counties 65-9-1 

10. County Major Feeder Road System 

[Repealed] 65-10-1 

11. County Highway Aid 65-11-1 

13. Highway and Street Revenue Bond Authority 65-13-1 

15. County Funds for Roads and Bridges 65-15-1 

17. County Road Officials 65-17-1 

18. Local System Road Program 65-18-1 
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General Outline 

TITLE 65. HIGHWAYS, BRIDGES AND FERRIES (Cont'd) 

Beginning 
Section 

19. Separate Road Districts 65-19-1 

21. Bridges; General Provisions 65-21-1 

23. Bridges; Boundary and Other Waters 65-23-1 

25. Mississippi River Bridges 65-25-1 

26. Tennessee-Tombigbee Waterway Bridges 65-26-1 

27. Ferries; General Provisions 65-27-1 

29. Ferries in Certain Counties 65-29-1 

31. Hospitality Stations on Highways 65-31-1 

33. Sea Walls 65-33-1 

37. Local System Bridge Replacement and Rehabil- 
itation Program 65-37-1 

39. Gaming Counties Bond Sinking Fund 65-39-1 

41. Mississippi Scenic Byways 65-41-1 

TITLE 67. ALCOHOLIC BEVERAGES 

Chapter 1. Local Option Alcoholic Beverage Control 67-1-1 

3. Sale of Light Wine, Beer, and Other Alcoholic 

Beverages 67-3-1 

5. Native Wines 67-5-1 

7. Beer Industry Fair Dealing Act 67-7-1 

9. Possession or Transportation of Alcoholic Bever- 
ages, Light Wine, or Beer 67-9-1 

TITLE 69. AGRICULTURE, HORTICULTURE, AND ANIMALS 

Chapter 1. Agriculture and Commerce Department; Council 

on Agriculture 69-1-1 

2. Mississippi Farm Reform Act 69-2-1 

3. Agricultural Seeds 69-3-1 

5. Fairs; Stock Shows; Improvement of Livestock 69-5-1 

7. Markets and Marketing; Domestic Fish Farming 69-7-1 

9. Soybean Promotion Board 69-9-1 

10. Rice Promotion Board 69-10-1 

11. Swine 69-11-1 

13. Stock Laws, Estrays 69-13-1 

15. Board of Animal Health; Livestock and Animal 

Diseases 69-15-1 

17. Livestock Biologies, Drugs and Vaccines 69-17-1 

19. Regulation of Professional Services 69-19-1 

21. Crop Spraying and Licensing of Aerial 

Applicators 69-21-1 

23. Mississippi Pesticide Law 69-23-1 

24. Fertilizing Materials and Additives 69-24-1 
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General Outline 

TITLE 69. AGRICULTURE, HORTICULTURE, AND 
ANIMALS (Cont'd) 

Beginning 
Section 

25. Plants, Plant and Bee Diseases 69-25-1 

27. Soil Conservation 69-27-1 

28. Protection and Conservation of Agricultural 

Lands 69-28-1 

29. Livestock Brands, Theft or Loss of Livestock and 

Protective Associations 69-29-1 

31. Regulation of Moisture-Measuring Devices 69-31-1 

33. Pecan Harvesting 69-33-1 

35. Mississippi Dairy Promotion Act 69-35-1 

36. Southern Dairy Compact 69-36-1 

37. Mississippi Boll Weevil Management Act 69-37-1 

39. Agricultural Liming Materials 69-39-1 

41. Mississippi Agribusiness Council Act of 1993 .. . 69-41-1 

42. Program to Encourage Growth in Mississippi 

Agribusiness Industry 69-42-1 

43. Mississippi Ratite Council and Promotion Board 69-43-1 

45. Mississippi Agricultural Promotions Program 

Act 69-45-1 

46. Mississippi Land, Water and Timber Resources 

Act 69-46-1 

47. Organic Certification Program 69-47-1 

49. Field Crop Products 69-49-1 

51. Ethanol, Anhydrous Alcohol and Wet Alcohol . . . 69-51-1 

TITLE 71. LABOR AND INDUSTRY 

Chapter 1. Employer and Employee 71-1-1 

3. Workers' Compensation 71-3-1 

5. Unemployment Compensation 71-5-1 

7. Drug and Alcohol Testing of Employees 71-7-1 

9. Medical Savings Account Act 71-9-1 

TITLE 73. PROFESSIONS AND VOCATIONS 

Chapter 1. Architects 73-1-1 

2. Landscape Architectural Practice 73-2-1 

3. Attorneys at Law 73-3-1 

4. Auctioneers 73-4-1 

5. Barbers 73-5-1 

6. Chiropractors 73-6-1 

7. Cosmetologists 73-7-1 

9. Dentists 73-9-1 

10. Dietitians 73-10-1 
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General Outline 

TITLE 73. PROFESSIONS AND VOCATIONS (Cont'd) 

Beginning 
Section 

11. Embalmers 73-11-1 

13. Engineers and Land Surveyors 73-13-1 

14. Hearing Aid Dealers 73-14-1 

15. Nurses 73-15-1 

17. Nursing Home Administrators 73-17-1 

19. Optometry and Optometrists 73-19-1 

21. Pharmacists 73-21-1 

22. Orthotics and Prosthetics 73-22-1 

23. Physical Therapists 73-23-1 

24. Mississippi Occupational Therapy Practice Act 73-24-1 

25. Physicians 73-25-1 

26. Physician Assistants 73-26-1 

27. Podiatrists 73-27-1 

29. Polygraph Examiners 73-29-1 

30. Licensed Professional Counselors 73-30-1 

31. Psychologists 73-31-1 

33. Public Accountants 73-33-1 

34. Real Estate Appraisers 73-34-1 

35. Real Estate Brokers 73-35-1 

36. Registered Foresters 73-36-1 

37. Sanitarians 73-37-1 

38. Speech Pathologists and Audiologists 73-38-1 

39. Veterinarians 73-39-1 

41. Athlete Agents 73-41-1 

42. Uniform Athlete Agents Law 73-42-1 

43 . State Board of Medical Licensure 73-43-1 

45. Information to Be Included in Prescriptions 73-45-1 

47. [Reserved] 

49. Health Care Provider Licensing Boards 73-49-1 

5 1 . Unlicensed Practice of Profession 73-51-1 

52. Licensure Records 73-52-1 

53. Licensing and Regulation of Social Workers .... 73-53-1 

54. Marriage and Family Therapists 73-54-1 

55. Mississippi Athletic Trainers Licensure Act 73-55-1 

57. Mississippi Respiratory Care Practice Act 73-57-1 

59. Residential Builders and Remodelers 73-59-1 

60. Home Inspectors 73-60-1 

61. Tattooing and Body Piercing 73-61-1 

63. Registered Professional Geologists Practice Act 73-63-1 

65. Professional Art Therapists 73-65-1 

67. Professional Massage Therapists 73-67-1 
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General Outline 

TITLE 75. REGULATION OF TRADE, COMMERCE AND 

INVESTMENTS 

Beginning 
Section 

Chapter 1. Uniform Commercial Code — General Provisions 75-1-101 

2. Uniform Commercial Code — Sales 75-2-101 

2A. Uniform Commercial Code — Leases 75-2 A- 101 

3. Uniform Commercial Code — Negotiable 

Instruments 75-3-101 

4. Uniform Commercial Code — Bank Deposits and 

Collections 75-4-101 

4A. Uniform Commercial Code — Funds Transfers .. 75-4A-101 

5. Uniform Commercial Code — Revised Article 5. 

Letters of Credit 75-5-101 

6. Uniform Commercial Code — Bulk Transfers .... 75-6-101 

7. Uniform Commercial Code — Documents of Title 75-7-101 

8. Uniform Commercial Code — Revised Article 8. 

Investment Securities 75-8-101 

9. Uniform Commercial Code — Secured 

Transactions 75-9-101 

10. Uniform Commercial Code — Effective Date and 

Repealer 75-10-101 

11. Uniform Commercial Code — Effective Date and 

Transition Provisions: 1977 Amendments 75-11-101 

12. Uniform Electronic Transactions Act 75-12-1 

13. Bills, Notes and Other Writings 75-13-1 

15. Sale of Checks 75-15-1 

17. Interest, Finance Charges, and Other Charges 75-17-1 

18. Revolving Charge Agreements; Credit Cards. 

[Repealed] 75-18-1 

19. Seals 75-19-1 

21. Trusts and Combines in Restraint or Hindrance 

of Trade 75-21-1 

23. Fair Trade Laws 75-23-1 

24. Regulation of Business for Consumer Protection 75-24-1 

25. Registration of Trademarks and Labels 75-25-1 

26. Mississippi Uniform Trade Secrets Act 75-26-1 

27. Weights and Measures 75-27-1 

29. Sale and Inspection of Food and Drugs 75-29-1 

31. Milk and Milk Products 75-31-1 

33. Meat, Meat-Food and Poultry Regulation and 

Inspection 75-33-1 

35. Meat Inspection 75-35-1 

37. Operation of Frozen Food Locker Plants 75-37-1 

39. Sale of Baby Chicks 75-39-1 
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General Outline 

TITLE 75. REGULATION OF TRADE, COMMERCE AND 
INVESTMENTS (Cont'd) 

Beginning 
Section 

40. Importation and Sale of Animals or Birds 75-40-1 

41. Gins 75-41-1 

43. Farm Warehouses 75-43-1 

44. Grain Warehouses 75-44-1 

45. Commercial Feeds and Grains 75-45-1 

47. Commercial Fertilizers 75-47-1 

49. Movable Homes 75-49-1 

51. WaterHeaters 75-51-1 

53. Paints, Varnishes and Similar Materials 75-53-1 

55. Gasoline and Petroleum Products 75-55-1 

56. Antifreeze and Summer Coolants 75-56-1 

57. Liquefied Petroleum Gases 75-57-1 

58. Mississippi Natural Gas Marketing Act 75-58-1 

59. Correspondence Courses 75-59-1 

60. Proprietary Schools and Colleges 75-60-1 

61. Manufacture and Sale of Jewelry and Optical 

Equipment 75-61-1 

63. Sales of Cemetery Merchandise and Funeral 

Services 75-63-1 

65. Going Out of Business Sales; Unsolicited Goods 75-65-1 

66. Home Solicitation Sales 75-66-1 

67. Loans 75-67-1 

69. Farm Loan Bonds 75-69-1 

71. Uniform Securities Law 75-71-1 

72. Business Takeovers 75-72-1 

73. Hotels and Innkeepers 75-73-1 

74. Youth Camps 75-74-1 

75. Amusements, Exhibitions and Athletic Events 75-75-1 

76. Mississippi Gaming Control Act 75-76-1 

77. Repurchase of Inventories From Retailers Upon 

Termination of Contract 75-77-1 

79. Pulpwood Scaling and Practices 75-79-1 

81. Dance Studio Lessons 75-81-101 

83. Health Spas 75-83-1 

85. Transient Vendor 75-85-1 

87. Contracts Between Out-of-State Principals and 

Commissioned Sales Representatives 75-87-1 

89. Mississippi Commodities Enforcement Act 75-89-1 

TITLE 77. PUBLIC UTILITIES AND CARRIERS 

Chapter 1. Public Service Commission 77-1-1 

2. Public Utilities Staff 77-2-1 
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General Outline 

TITLE 77. PUBLIC UTILITIES AND CARRIERS (Cont'd) 

Beginning 
Section 
3. Regulation of Public Utilities 77-3-1 

5. Electric Power 77-5-1 

6. Municipal Gas Authority of Mississippi Law .... 77-6-1 

7. Motor Carriers 77-7-1 

9. Railroads and Other Common Carriers 77-9-1 

11. Gas Pipelines and Distribution Systems 77-11-1 

13. Regulation of Excavations Near Underground 

Utility Facilities 77-13-1 

15. Local Natural Gas Districts 77-15-1 



Chapter 



TITLE 79. CORPORATIONS, ASSOCIATIONS, AND 
PARTNERSHIPS 

1. General Provisions Relative to Corporations .... 79-1-1 
3. Business Cornorations TRenealedl 79-3-1 


4. 
5. 


Mississippi Business Corporation Act 

Business Development Corporations 


79-4-1.01 
79-5-1 


6. 

7. 

9. 
10. 
11. 


Foreign Limited Liability Companies [Repealed] 

Small Business Investment Companies 

Professional Corporations [Repealed] 

Mississippi Professional Corporation Act 

Nonprofit, Nonshare Corporations and Religious 
Societies 


79-6-1 

79-7-1 

79-9-1 

79-10-1 

79-11-1 


12. 


[Effective January 1, 2007 this chapter shall 
stand repealed] Partnerships 


79-12-1 


13. 


Limited Partnerships [Repealed] 


79-13-1 


13. 


[Effective January 1, 2005] Uniform Partnership 
Act (1997) 


79-13-101 


14. 


Mississippi Limited Partnership Act 


79-14-101 


15. 


Investment Trusts 


79-15-1 


16. 


Mississippi Registration of Foreign Business 
Trusts Act 


79-16-1 


17. 


Agricultural Associations; Conversion to Corpo- 
rate Form 


79-17-1 


19. 


Agricultural Cooperative Marketing Associa- 
tions 


79-19-1 


21. 
22. 


Aquatic Products Marketing Association 

Mississippi Aquaculture Act of 1988 


79-21-1 
79-22-1 


23. 
25. 


Commercial and Proprietary Information 

Mississippi Shareholder Protection Act 


79-23-1 
79-25-1 


27. 


Mississippi Control Share Act 


79-27-1 


29. 


Mississippi Limited Liability Company Act 


79-29-101 
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General Outline 

TITLE 79. CORPORATIONS, ASSOCIATIONS, AND 
PARTNERSHIPS (Cont'd) 



31. 



33. 



Mississippi Registration of Foreign Limited Lia- 
bility Partnerships Act [Repealed] 

Corporate Successor Asbestos-Related Liability 
in Connection with Mergers or Consolidations 



Beginning 
Section 

79-31-1 

79-33-1 



TITLE 81. BANKS AND FINANCIAL INSTITUTIONS 

Chapter 1. Department of Banking and Consumer Finance 81-1-1 

3. Incorporation and Organization of Banks 81-3-1 

5. General Provisions Relating to Banks and 

Banking 81-5-1 

7. Branch Banks 81-7-1 

8. Regional Banking Institutions 81-8-1 

9. Insolvent Banks 81-9-1 

11. Savings and Loan Associations [Repealed] 81-11-1 

12. Savings Associations Law 81-12-1 

13. Credit Unions 81-13-1 

14. Savings Bank Law 81-14-1 

15. Mississippi Rural Credit Law 81-15-1 

17. Farmers' Credit Associations 81-17-1 

18. Mississippi Mortgage Consumer Protection Law 81-18-1 

19. Consumer Loan Broker Act 81-19-1 

20. Consumer Complaints and Disputes Against 

Mortgage Companies 81-20-1 

21. Insurance Premium Finance Companies 81-21-1 

22. Mississippi Nonprofit Debt Management Ser- 

vices Act [Repealed effective July 1, 2006] .... 81-22-1 

23. Interstate Bank Branching 81-23-1 

25. The Mississippi International Banking Act 81-25-1 

27. Multistate, State and Limited Liability Trust 

Institutions 81-27-1.001 

TITLE 83. INSURANCE 

Chapter 1. Department of Insurance 83-1-1 

2. Competitive Rating for Property and Casualty 

Insurance 83-2-1 

3. Insurance Commissioner, Rating Bureau and 

Rates 83-3-1 

5. General Provisions Relative to Insurance and 

Insurance Companies 83-5-1 

6. Registration and Examination of Insurers 83-6-1 

7. Life Insurance 83-7-1 
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General Outline 

TITLE 83. INSURANCE (Cont'd) 

Beginning 
Section 
9. Accident, Health and Medicare Supplement 

Insurance 83-9-1 

11. Automobile Insurance 83-11-1 

13. Fire Insurance 83-13-1 

14. Homeowners' and Farmowners' Insurance 

[Repealed] 83-14-1 

15. Title Insurance 83-15-1 

17. Insurance Agents, Solicitors, or Adjusters 83-17-1 

18. Insurance Administrators and Managing Gen- 

eral Agents 83-18-1 

19. Domestic Companies 83-19-1 

20. Domicile Change for Domestic and Foreign 

Insurers 83-20-1 

21. Foreign Companies 83-21-1 

23. Insolvent Insurance Companies; Insurance 

Guaranty Association 83-23-1 

24. Insurers Rehabilitation and Liquidation Act ... . 83-24-1 

25. Co-operative Insurance 83-25-1 

27. Surety Companies 83-27-1 

29. Fraternal Societies 83-29-1 

30. Larger Fraternal Benefit Societies 83-30- 1 

31. Mutual Companies 83-31-1 

33. Reciprocal Insurance 83-33-1 

34. Windstorm Underwriting Association 83-34-1 

35. Underwriting Association [Repealed] 83-35-1 

36. Joint Underwriting Association for Medical Mal- 

practice Insurance 83-36-1 

37. Burial Associations 83-37-1 

38. Mississippi Residential Property Insurance Un- 

derwriting Association Law 83-38-1 

39. Bail Bonds and Bondsmen 83-39-1 

41. Hospital and Medical Service Associations and 

Contracts 83-41-1 

43. Nonprofit Dental Service Corporations 83-43-1 

45. Nonprofit, Community Service Blood Supply 

Plans 83-45-1 

47. Nonprofit Medical Liability Insurance 

Corporations 83-47-1 

48. Medical Malpractice Insurance Availability Act 

[Repealed effective July 1, 2005] 83-48-1 

49. Legal Expense Insurance 83-49-1 

51. Dental Care Benefits 83-51-1 

53. Credit Life and Credit Disability Insurance .... 83-53-1 
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General Outline 

TITLE 83. INSURANCE (Cont'd) 

Beginning 
Section 

54. Mississippi Creditor-Placed Insurance Act 83-54-1 

55. Risk Retention Act 83-55-1 

57. Home Warranties [Repealed] 83-57-1 

58. New Home Warranty Act 83-58-1 

59. Business Transacted With Producer Controlled 

Insurer Act 83-59-1 

61. Voluntary Basic Health Insurance Coverage Law 83-61-1 

63. Small Employer Health Benefit Plans 83-63-1 

65. Regulation of Vehicle Service Contracts 83-65-101 

67. Utilization of Modern Systems for Holding and 
Transferring Securities Without Physical 

Delivery 83-67-1 

TITLE 85. DEBTOR-CREDITOR RELATIONSHIP 

Chapter 1. Assignment for Benefit of Creditors 85-1-1 

3. Exempt Property 85-3-1 

5. Joint and Several Debtors 85-5-1 

7. Liens 85-7-1 

8. Uniform Federal Lien Registration Act 85-8-1 

9. Debt Adjusting or Credit Arranging 

[Repealed] 85-9-1 

TITLE 87. CONTRACTS AND CONTRACTUAL RELATIONS 

Chapter 1. Gambling and Future Contracts 87-1-1 

3. Power and Letters of Attorney 87-3-1 

5. Principal and Surety 87-5-1 

7. Improvements to Real Property 87-7-1 

9. General Provisions 87-9-1 

TITLE 89. REAL AND PERSONAL PROPERTY 

Chapter 1. Land and Conveyances 89-1-1 

2. Liability of Recreational Landowners 89-2-1 

3. Acknowledgments 89-3-1 

5. Recording of Instruments 89-5-1 

6. Mississippi Plane Coordinate System 89-6-1 

7. Landlord and Tenant 89-7-1 

8. Residential Landlord and Tenant Act 89-8-1 

9. Condominiums 89-9-1 

11. Escheats 89-11-1 

12. Uniform Disposition of Unclaimed Property Act 89-12-1 

13. Party Fences 89-13-1 
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General Outline 

TITLE 89. REAL AND PERSONAL PROPERTY (Cont'd) 

Beginning 
Section 

15. Party Walls 89-15-1 

17. Salvage 89-17-1 

19. Mississippi Conservation Easements 89-19-1 

21. Uniform Disclaimer of Property Interests Act .. 89-21-1 

TITLE 91. TRUSTS AND ESTATES 

Chapter 1. Descent and Distribution 91-1-1 

3. Uniform Simultaneous Death Law 91-3-1 

5. Wills and Testaments 91-5-1 

7. Executors and Administrators 91-7-1 

9. Trusts and Trustees 91-9-1 

11. Fiduciary Security Transfers 91-11-1 

13. Fiduciary Investments 91-13-1 

15. Release of Powers of Appointment 91-15-1 

17. Uniform Principal and Income Law 91-17-1 

19. Gifts to Minors [Repealed] 91-19-1 

20. Transfers to Minors 91-20-1 

21. Uniform Transfer-on-Death Security Registra- 

tion Act 91-21-1 

TITLE 93. DOMESTIC RELATIONS 

Chapter 1. Marriage 93-1-1 

3. Husband and Wife 93-3-1 

5. Divorce and Alimony 93-5-1 

7. Annulment of Marriage 93-7-1 

9. Bastardy 93-9-1 

11. Enforcement of Support of Dependents 93-11-1 

12. Enforcement of Child Support Orders from For- 

eign Jurisdictions 93-12-1 

13. Guardians and Conservators 93-13-1 

15. Termination of Rights of Unfit Parents 93-15-1 

16. Grandparents' Visitation Rights 93-16-1 

17. Adoption, Change of Name, and Legitimation of 

Children 93-17-1 

19. Removal of Disability of Minority 93-19-1 
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MISSISSIPPI CODE 
1972 



ANNOTATED 



VOLUME TWENTY 



TITLE 91 
TRUSTS AND ESTATES 

Chapter 1. Descent and Distribution 91-1-1 

Chapter 3. Uniform Simultaneous Death Law 91-3-1 

Chapter 5. Wills and Testaments 91-5-1 

Chapter 7. Executors and Administrators 91-7-1 

Chapter 9. Trusts and Trustees 91-9-1 

Chapter 11. Fiduciary Security Transfers 91-11-1 

Chapter 13. Fiduciary Investments 91-13-1 

Chapter 15. Release of Powers of Appointment 91-15-1 

Chapter 17. Uniform Principal and Income Law 91-17-1 

Chapter 19. Gifts to Minors. [Repealed] 

Chapter 20. Transfers to Minors 91-20-1 

Chapter 21. Uniform Transfer-on-Death Security Registration Act 91-21-1 

CHAPTER 1 
Descent and Distribution 

Sec. 

91-1-1. What law to govern. 

91-1-3. Descent of land. 

91-1-5. Half-bloods. 

91-1-7. Descent of property as between husband and wife. 

91-1-9. Descent of trust estates. 

91-1-11. Personal estate to descend as real estate. 

91-1-13. Estate of testator not disposed of by will to descend. 

91-1-15. Descent among illegitimates; definitions. 

91-1-17. Advancement to be brought into hotchpot. 

91-1-19. Descent of exempt property. 

91-1-21. Exempt property liable for debt of decedent. 

91-1-23. Exempt property not to be partitioned in certain cases. 

91-1-25. Person who has killed another not to inherit from him. 

91-1-27. How title to property acquired by descent may be made. 

91-1-29. Heirs to be cited to appear. 

91-1-31. Judgment as to descent of property cannot be assailed collaterally 
except for fraud. 
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§ 91-1-1. What law to govern. 

All personal property situated in this state shall descend and be distrib- 
uted according to the laws of this state regulating the descent and distribution 
of such property, regardless of all marital rights which may have accrued in 
other states, and notwithstanding the domicile of the deceased may have been 
in another state, and whether the heirs or persons entitled to distribution be 
in this state or not. The widow of such deceased person shall take her share in 
the personal estate according to the laws of this state. 

SOURCES: Codes, 1857, ch. 60, art. 110; 1871, § 1950; 1880, § 1270; 1892, § 1542; 
Laws, 1906, § 1648; Hemingway's 1917, § 1380; Laws, 1930, § 1401; Laws, 
1942, § 467. 

Cross References — Computation of relationship according to civil law, see 
§§ 1-3-71, 1-3-73. 
Refund of federal and state taxes to survivor of deceased, see § 27-73-9. 
Petition to establish title of property acquired by descent, see §§ 91-1-27 et seq. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

2. Application. 

3. — Particular personalty. 

1. In general. 

Courts cannot ingraft exceptions on the 
statute. Williams v. Lee, 130 Miss. 481, 94 
So. 454, 28 A.L.R. 1124 (1923). 

Wife not estopped by silence with 
knowledge of pretended second marriage 
to assert right of inheritance. Williams v. 
Lee, 130 Miss. 481, 94 So. 454, 28 A.L.R. 
1124 (1923). 

Payment of debt having situs in Missis- 
sippi to foreign administrator is no de- 
fense against heirs. Richardson v. Neblett, 
122 Miss. 723, 84 So. 695, 10 A.L.R. 272 
(1920). 

The effect of the statute is to abolish 
ancillary administrations in this state al- 
together. Carroll v. McPike, 53 Miss. 569 
(1876); Partee v. Kortrecht, 54 Miss. 66 
(1876). 

The statute makes the local law the rule 
of distribution. Wilson v. Cox, 49 Miss. 538 
(1873). 

2. Application. 

Although the Uniform Commercial 
Code may govern whether a certificate of 
deposit passes to the estate or under a 
presumed joint tenancy, it does not deter- 



mine who takes a certificate of deposit 
once it is in the estate. Matter of 
Zimmerman v. Corely, 519 So. 2d 430 
(Miss. 1988). 

But where the owner of the debt so 
deals with it as to establish an intention to 
locate it here, or if the debt arose as an 
incident to a business conducted in this 
state, the statute applies. Jahier v. 
Rascoe, 62 Miss. 699 (1885). 

The statute does not per se localize here 
all debts which are due by residents of this 
state to persons domiciled out of it. Speed 
v. Kelly, 59 Miss. 47 (1881). 

The statute applies in cases of partial 
intestacy. Wilson v. Cox, 49 Miss. 538 
(1873). 

The statute applies only to the estates 
of intestates. The renunciation of a will by 
a widow will not make the statute appli- 
cable. Slaughter v. Garland, 40 Miss. 172 
(1866). 

3. — Particular personalty. 

Stock in Mississippi corporation, owned 
by person domiciled in Minnesota at the 
time of death, has its situs in Mississippi, 
and distribution is controlled by law of the 
state. Ewing v. Warren, 144 Miss. 233, 109 
So. 601 (1926). 

Money, deposited in a bank within the 
state, belonging to person domiciled in 



Descent and Distribution 



§ 91-1-3 



another state at time of death, will be 
distributed under Mississippi law. Ewing 
v. Warren, 144 Miss. 233, 109 So. 601 
(1926). 

Rent on land in Mississippi is a debt 
governed by its laws. Richardson v. 
Neblett, 122 Miss. 723, 84 So. 695, 10 
A.L.R. 272 (1920). 

Descent of the leasehold interest in 
school lands situated within the state, 
owned by testatrix domiciled outside of 
the state, is to be governed by the laws of 
the state, and of legacy of such interest 
lapses on the death of the legatee without 
children, though under the statute of the 
domicile of testatrix it would not lapse. 
Neblett v. Neblett, 112 Miss. 550, 73 So. 
575 (1916). 



Stock of Mississippi bank owned by non- 
resident had situs in Mississippi and was 
liable to claims of creditors of estate, and 
was not exempt to widow. Jane v. 
Martinez, 104 Miss. 208, 61 So. 177 
(1913). 

The personal estate of a young unmar- 
ried man who leaves his parental home in 
another state and in search of health, or a 
suitable field of labor, acquires a domicile 
in this state but abandons it and returns 
to his original domicile, is not distribut- 
able according to the laws of this state. 
Mayo v. Equitable Life Assurance Soc'y, 71 
Miss. 590, 15 So. 791 (1894). 
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§ 91-1-3. Descent of land. 

When any person shall die seized of any estate of inheritance in lands, 
tenements, and hereditaments not devised, the same shall descend to his or 
her children, and their descendants, in equal parts, the descendants of the 
deceased child or grandchild to take the share of the deceased parent in equal 
parts among them. When there shall not be a child or children of the intestate 
nor descendants of such children, then to the brothers and sisters and father 
and mother of the intestate and the descendants of such brothers and sisters 
in equal parts, the descendants of a sister or brother of the intestate to have in 
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equal parts among them their deceased parent's share. If there shall not be a 
child or children of the intestate, or descendants of such children, or brothers 
or sisters, or descendants of them, or father or mother, then such estate shall 
descend, in equal parts, to the grandparents and uncles and aunts, if any there 
be; otherwise, such estate shall descend in equal parts to the next of kin of the 
intestate in equal degree, computing by the rules of the civil law. There shall 
not be any representation among collaterals, except among the descendants of 
the brothers and sisters of the intestate. 

SOURCES: Codes, Hutchinson's 1848, ch. 44, art. 2 (50); 1857, ch. 60, art. 110; 
1871, § 1948; 1880, § 1271; 1892, § 1543; Laws, 1906, § 1649; Hemingway's 
1917, § 1381; Laws, 1930, § 1402; Laws, 1942, § 468; Laws, 1952, ch. 252, § 1. 

Cross References — Computation of relationship according to civil law, see 
§§ 1-3-71, 1-3-73. 
Fraudulently producing child with intent to intercept inheritance, see § 97-19-45. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. Construction and application in gen- 

eral. 

2. Application in particular circum- 

stances. 

3. — Relatives of half blood. 

4. — Exempt property. 

1. Construction and application in 
general. 

Under Miss. Code Ann. § 91-1-3, since 
decedent had no spouse or children, his 
heirs at law were his brother, sisters, 
mother and the descendants of his de- 
ceased brother and sister in equal parts; 
the decedent's illegitimate children, hav- 
ing failed to file suit to determine legiti- 
macy within the limitation period, had 
made moot any consideration of whether 
or not they were legitimate heirs. In re 
Estate of Thomas, — So. 2d — , 2003 Miss. 
App. LEXIS 996 (Miss. Ct. App. Oct. 28, 
2003). 

Collateral heirs, under statute of de- 
scent and distribution for real property, 
may take only if there is no surviving 
spouse or child. Daniel v. Snowdoun Ass'n, 
513 So. 2d 946 (Miss. 1987). 

The nephews and nieces of an intestate 
decedent, who were children of his whole- 
blood brothers, succeeded to his entire 
estate to the exclusion of his half-blood 
sister, under §§ 91-1-5 and 91-1-3, since 
his whole-blood brothers would have been 
his sole and only surviving legal heirs to 



the exclusion of his half-blood sister, and 
their children occupied the same position 
as their parents, by right of representa- 
tion. Jones v. Stubbs, 434 So. 2d 1362, 47 
A.L.R.4th 555 (Miss. 1983). 

A claim of inheritance based upon an 
alleged oral contract of adoption made 
many years prior to the death of the 
intestate, will not be recognized. Brassiell 
v. Brassiell, 228 Miss. 243, 87 So. 2d 699 
(1956). 

Husband is heir of wife, but not of wife's 
parents, and he inherits no interest in 
lands of wife's parents where wife prede- 
ceased parents, children of wife inheriting 
share of their mother. Dunaway v. 
McEachern, 37 So. 2d 767 (Miss. 1948). 

The statutes on descent and distribu- 
tion are not suspended by, and have no 
application to, the refusal of a court to set 
aside a divorce decree in an action brought 
by the surviving party to the divorce ac- 
tion. Stanley v. Stanley, 201 Miss. 545, 29 
So. 2d 641 (1947). 

The right of an heir to the estate of a 
deceased person does not originate in the 
lifetime of the decedent. Covington v. 
Frank, 77 Miss. 606, 27 So. 1000 (1900). 

In a suit by the creditor of a deceased 
person to foreclose a mortgage, persons 
whose heirship is denied are competent 
witnesses to prove relationship. Coving- 
ton v. Frank, 77 Miss. 606, 27 So. 1000 
(1900). 
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An equitable right to a cause of action 
on a debt accruing to two or more persons 
by descent from the creditor is a joint 
right. Stauffer v. British & Am. Mtg. Co., 
77 Miss. 127, 25 So. 299 (1899). 

Preference is not given by the statute to 
relations of one side over those of the 
other. Doe ex rel. Hickey v. Gilbert, 2 Miss. 
(1 Howard) 32 (1834). 

2. Application in particular circum- 
stances. 

Question of whether party asserting in- 
terest in property, which had been inher- 
ited through Mississippi laws of descent 
and distribution, should be prohibited in 
equity from doing so was not appropriate 
matter for decision on motion for sum- 
mary judgment, where heir at law did not 
intend to relinquish any inherited rights 
by signing final estate decree and signed 
for sole purpose of settling will contest 
between children and widow, where evi- 
dence existed that persons taking under 
estate decree also knew of and recognized 
interest of heir at law in property, and he 
took action to assert his interest in that 
property. Sumrall v. Doggett, 511 So. 2d 
908 (Miss. 1987). 

When a person dies intestate his or her 
property passes in the manner provided 
by this section [Code 1942, § 468], unless 
there has been a statutory adoption of the 
child claiming the right of inheritance, 
and in the manner provided by the statute 
of adoption then in force. Brassiell v. 
Brassiell, 228 Miss. 243, 87 So. 2d 699 
(1956). 

Where a testator bequeathed a portion 
of his estate to his brothers and sisters, 
with a share of any of brother or sister 
predeceasing the testator to go to his 
surviving child living at the time of the 
testator's death, but provided also that 
where a brother or sister left no children 
the share should go to surviving brothers 
and sisters in equal shares, and where 
none of his brothers and sisters survived 
the testator, a bequest to his sister who 
left no children surviving her, lapsed. 
Meyers v. Teichman, 219 Miss. 860, 70 So. 
2d 17 (1954). 

Where the grantor conveyed land to his 
daughter for and during her natural life 
and after her death the remainder in fee 
simple of children of her body, and the 



daughter had two children who prede- 
ceased her, but left children of her own 
surviving them, and the daughter died 
intestate, the grandchildren of the daugh- 
ter took fee simple estate per stirpes and 
not per capita. Rodgers v. Rodgers, 218 
Miss. 655, 67 So. 2d 698, 40 A.L.R.2d 254 
(1953). 

A chart sets forth relationships and de- 
grees of kindred according to the civil law. 
Owen v. State, 255 Ala. 354, 51 So. 2d 541 
(Ala. 1951). 

Title remained in grantor after execut- 
ing deed of trust, and, on his death, prop- 
erty descended to his heirs. Wright v. 
Wright, 160 Miss. 235, 134 So. 197 (1931). 

Where land was devised by will to a 
husband for life and he died before the 
testatrix, there being no life estate in the 
property at the time of her death, it vested 
at once on her death in her legal heirs. 
Harvey v. Johnson, 111 Miss. 566, 71 So. 
824 (1916). 

Where an intestate decedent left surviv- 
ing uncles and aunts and cousins the 
descendants of aunts, who had died in his 
lifetime, the uncles and aunts inherited 
his property to the exclusion of his cous- 
ins, under this section [Code 1942, § 468]. 
Grantham v. Statham, 83 Miss. 176, 35 
So. 423 (1903). 

3. — Relatives of half blood. 

Second cousins of the whole blood and a 
first cousin of the half blood were collat- 
eral kindred to the intestate, as against 
the contention that descendants of first 
cousins of the whole blood should take to 
the exclusion of a first cousin of the half 
blood. Toomey v. Turner, 184 Miss. 831, 
186 So. 301 (1939). 

Surviving parent of an unmarried intes- 
tate dying without issue inherited his real 
estate to the exclusion of his half-blood 
kindred. Aycock v. Aycock, 119 Miss. 641, 
81 So. 482 (1919). 

Illegitimate son of sister of whole blood 
took intestate's personalty to exclusion of 
children of sister of half blood. Davidson v. 
Brownlee, 114 Miss. 398, 75 So. 140 
(1917). 

4. — Exempt property. 

Bill attempting partition of exempt 
lands without widow's consent, not de- 
murrable where it also asks accounting 
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for timber cut by widow. Gavin v. Gavin, 
116 Miss. 197, 76 So. 879 (1917). 

Homestead not subject to an execution 
for alimony. Jackson v. Coleman, 115 
Miss. 535, 76 So. 545 (1917). 

Consent of widow without which ex- 
empt property cannot be partitioned, be- 
ing without consideration, may be with- 
drawn in the absence of intervening 
estoppel, any time before the property has 
been divided. Tiser v. McCain, 113 Miss. 
776, 74 So. 660 (1917). 



Exempt property of decedent descend- 
ing to the widow with others is used by 
her so long as its income is used for her 
support, whether or not she resides on it. 
Tiser v. McCain, 113 Miss. 776, 74 So. 660 
(1917). 

Bill for partition, alleging land not 
homestead nor exempt, held good against 
demurrer. Tiser v. McCain, 113 Miss. 776, 
74 So. 660 (1917). 
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ALR. Descent and distribution to and 
among cousins. 54 A.L.R.2d 1009. 

Descent and distribution to and among 
uncles and aunts. 55 A.L.R.2d 643. 

Descent and distribution from steppar- 
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§ 91-1-5. Half-bloods. 

There shall not be, in any case, a distinction between the kindred of the 
whole and half-blood, except that the kindred of the whole-blood, in equal 
degree, shall be preferred to the kindred of the half-blood in the same degree. 

SOURCES: Codes, Hutchinson's 1848, ch. 44, art. 2 (50); 1857, ch. 60, art. 110; 
1871, § 1949; 1880, § 1271; 1892, § 1544; Laws, 1906, § 1650; Hemingway's 
1917, § 1382; Laws, 1930, § 1403; Laws, 1942, § 469. 

Cross References — Proceedings pertaining to trusts and estates, see Miss. R. Civ. 
P. 81. 
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1. In general. 

2. Applicability to illegitimates. 

1. In general. 

The nephews and nieces of an intestate 
decedent, who were children of his whole- 
blood brothers, succeeded to his entire 
estate to the exclusion of his half-blood 
sister, under §§ 91-1-5 and 91-1-3, since 
his whole-blood brothers would have been 



his sole and only surviving legal heirs to 
the exclusion of his half-blood sister, and 
their children occupied the same position 
as their parents, by right of representa- 
tion. Jones v. Stubbs, 434 So. 2d 1362, 47 
A.L.R.4th 555 (Miss. 1983). 

Under the rule of the civil law, a first 
cousin, although of the half-blood, is 
nearer in degree of kindred to an intestate 
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than a second cousin of the whole-blood. 
Mississippi State Hwy. Dep't v. Meador, 
184 Miss. 381, 185 So. 816 (1939). 

Term "brothers and sisters" embraces 
brothers and sisters of whole and half- 
blood. Darrow v. Moore, 163 Miss. 705, 
142 So. 447 (1932). 

Surviving parent of unmarried intes- 
tate took his real estate to the exclusion of 
half-blood kindred. Aycock v. Aycock, 119 
Miss. 641, 81 So. 482 (1919). 

The descendants of the brothers and 
sisters of the whole-blood take in exclu- 
sion of the brothers and sisters of the 
half-blood. Scott v. Terry, 37 Miss. 65 
(1859). 

By the common law, the kindred of the 
half-blood could not inherit real property. 
The object of the statute was to change 
that rule. Those of the whole-blood are 
preferred to those of the half-blood; but if 
there be none of the whole-blood, then 
those of the half-blood inherit. Fatheree v. 
Fatheree, 1 Miss. (1 Walker) 311 (1828); 
Hulme v. Montgomery, 31 Miss. 105 
(1856). 

2. Applicability to illegitimates. 

Where proponents of a will never denied 
that contestants were the natural grand- 
children of the testator, and where, al- 
though there was no record of a divorce 
between the testator's son, through whom 
the grandchildren sought to inherit, and 
his first wife, there was a ceremonial 
marriage between the son and his second 
wife, from which union the grandchildren 
were born, there was no impediment to 
their inheriting as lawful heirs-at-law of 
the testator's son. Webster v. Kennebrew, 
443 So. 2d 850 (Miss. 1983). 

This section [Code 1942, § 469] and 
Code 1942, § 474, are in pari materia and 



should be construed together. Taylor v. 
Jackson, 194 Miss. 441, 12 So. 2d 144 
(1943). 

This statute is applicable to 
illegitimates as well as to legitimates 
when determining blood relationship for 
the purpose of inheritance, and permits 
the rights of illegitimates inter sese to be 
determined on the same basis as if they 
were legitimate and some of them were 
related to the intestate as of the whole- 
blood and some of the half-blood. Taylor v. 
Jackson, 194 Miss. 441, 12 So. 2d 144 
(1943). 

Where it appeared that the father of an 
intestate and the mothers of several 
groups of claimants to intestate's property 
were all illegitimate children of the same 
mother, but that the mother of one group 
had the same father as the intestate's 
father, the latter group was entitled to 
take the property to exclusion of the other 
groups of claimants, since, although chil- 
dren of an illegitimate, they were kindred 
of the whole-blood to the intestate, while 
the other groups, also being children of 
illegitimates, were kindred of the half- 
blood by reason of their mothers having a 
different father. Taylor v. Jackson, 194 
Miss. 441, 12 So. 2d 144 (1943). 

The legitimate children of an illegiti- 
mate father were entitled to inherit from 
the half-sister of their father, who died 
intestate, regardless of whether such half- 
sister was legitimate or illegitimate, 
where the intestate had no kindred of the 
whole-blood. Malone v. Pope, 189 Miss. 46, 
196 So. 319 (1940). 

Illegitimate son of sister of whole-blood 
took intestate's personalty to exclusion of 
children of sister of half-blood. Davidson v. 
Brownlee, 114 Miss. 398, 75 So. 140 
(1917). 



RESEARCH REFERENCES 



ALR. Descent and distribution: rights 
of inheritance as between kindred of 
whole and half blood. 47 A.L.R.4th 561. 

Am Jur. 23 Am. Jur. 2d, Descent and 
Distribution §§ 71, 104-106. 

9 Am. Jur. Proof of Facts, Pedigree, 
Proof No. 1 (establishing family relation- 



ship — testimony of party whose pedigree 
is in issue). 

9 Am. Jur. Proof of Facts, Pedigree, 
Proof No. 2 (establishing family relation- 
ship — testimony of third person). 



§ 91-1-7 



Trusts and Estates 



§ 91-1-7. Descent of property as between husband and wife. 

If a husband die intestate and do not leave children or descendants of 
children, his widow shall be entitled to his entire estate, real and personal, in 
fee simple, after payment of his debts; but where the deceased husband shall 
leave a child or children by that or a former marriage, or descendants of such 
child or children, his widow shall have a child's part of his estate, in either case 
in fee simple. If a married woman die owning any real or personal estate not 
disposed of, it shall descend to her husband and her children or their 
descendants if she have any surviving her, either by a former husband or by 
the surviving husband, in equal parts, according to the rules of descent. If she 
have children and there also be descendants of other children who have died 
before the mother, the descendants shall inherit the share to which the parent 
would have been entitled if living, as coheirs with the surviving children. If she 
have no children or descendants of them, then the husband shall inherit all of 
her property. 

SOURCES: Codes, Hutchinson's 1848, ch. 44, art. 3, 4; 1857, ch. 17, art. 1; 1871, 
§ 1788; 1880, § 1771; 1892, § 1545; Laws, 1906, § 1651; Hemingway's 1917, 
§ 1383; Laws, 1930, § 1404; Laws, 1942, § 470. 

Cross References — Provision in will for husband or wife, see §§ 91-5-23 et seq. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general; legality of marriage. 

2. Rights of widow. 

3. Rights of widower. 

4. Rights of children. 

5. Divorce or separation as affecting 

rights of surviving spouse. 

1. In general; legality of marriage. 

No right to property vests by virtue of 
the marriage relationship alone prior to 
entry of a judgment or decree granting 
equitable or other distribution pursuant 
to dissolution of the marriage; thus, the 
rights of alienation and the laws of de- 
scent and distribution are not affected by 
the recognition of marital assets. Fergu- 
son v. Ferguson, 639 So. 2d 921 (Miss. 
1994). 

While this statute [Code 1972, § 91-1-7] 
controls the general descent of property as 
between husband and wife, the statute is 
not applicable to the descent of exempt 
property; Code 1972, § 91-1-19 specifi- 
cally controls the descent of exempt prop- 
erty. Weaver v. Blackburn, 294 So. 2d 786 
(Miss. 1974). 



In the absence of proof of a subsequent 
bigamous marriage which could work an 
estoppel, one spouse is not barred from 
inheriting from the other on account of his 
or her abandonment, desertion, nonsup- 
port, or adultery, and evidence of a wife's 
adulterous conduct did not preclude her 
from taking her deceased husband's es- 
tate as his sole heir at law. Rowell v. 
Rowell, 251 Miss. 472, 170 So. 2d 267, 13 
A.L.R.3d 477 (1964). 

Where testator's intention was that a 
class described as his heirs should be 
ascertained at the termination of a life 
estate given his widow, she does not take 
in virtue of this section [Code 1942, 
§ 470]. Dailey v. Houston, 246 Miss. 667, 
151 So. 2d 919 (1963). 

One who enters into a ceremonial mar- 
riage with another without obtaining a 
divorce from a former spouse is estopped 
from asserting a right to inherit from such 
former spouse. Harrison v. G. & K. Inv. 
Co., 238 Miss. 760, 115 So. 2d 918 (1959), 
cert, denied, 363 U.S. 844, 80 S. Ct. 1614, 
4 L. Ed. 2d 1728 (1960). 
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§ 91-1-7 



Third ceremonial wife of deceased and 
his only child, the child of first ceremonial 
wife, are entitled to share deceased's es- 
tate equally under laws of descent and 
distribution in this state, when presump- 
tion that all prior marriages of deceased 
had been dissolved prior to third ceremo- 
nial marriage is not overcome by compe- 
tent evidence to contrary. Wallace v. Her- 
ring, 207 Miss. 658, 43 So. 2d 100 (1949). 

Marriage between white person and Ne- 
gro valid in the State of Illinois where it 
was contracted and the parties continued 
to live, will be recognized in this state to 
the extent of permitting one spouse to 
inherit property from the other in this 
state. Miller v. Lucks, 203 Miss. 824, 36 
So. 2d 140, 3 A.L.R.2d 236 (1948). 

Code of 1892, §§ 4496, 1545 (Code 
1942, §§ 668, 470), must be construed 
together in determining rights of widow 
renouncing will. Callicott & Norfleet v. 
Callicott, 90 Miss. 221, 43 So. 616 (1907). 

Where testator had portioned off to and 
accepted releases from 3 of his 6 children, 
widow upon renouncing will was entitled 
to a one-fourth part of the estate. Callicott 
& Norfleet v. Callicott, 90 Miss. 221, 43 So. 
616 (1907). 

2. Rights of widow. 

The recording of a deed from the defen- 
dants' predecessor's widow to the com- 
plainants' predecessor was the equivalent 
of actual knowledge by the defendant 
heirs that the complainants' predecessor 
claimed adversely to them, where by its 
terms the deed purported to convey the 
entire interest, and the legal presumption 
that one cotenant holds property for the 
benefit of his cotenants as well as for 
himself was refuted and an ouster was 
affected. Hardy v. Lynch, 258 So. 2d 414 
(Miss. 1972). 

Where a cotenant's widow in possession 
claimed the property to the exclusion of 
the other cotenants for more than 10 years 
after the death of her husband, who had 
claimed the entirety of the property, and 
during such period the widow had re- 
ceived all benefits flowing from the land 
and had made all expenditures without 
accounting to anyone, there was the 
equivalent of an ouster of the other 
cotenants and she had clear full title by 
adverse possession, the fiduciary relation- 



ship usually presumed to exist between 
cotenants having no application here; 
since the circumstances surrounding the 
widow's acquisition of title completely ne- 
gated any such relation to the extent that 
it was the equivalent of an ouster of the 
other cotenants. Bayless v. Alexander, 245 
So. 2d 17 (Miss. 1971). 

Where a husband and wife lived to- 
gether for approximately 40 years, had no 
children, and where the husband prede- 
ceased the wife by approximately eight 
years, the wife became the owner of the 
property of her husband and had every 
right to devise it in any manner that she 
desired so long as the devise was not 
contrary to public policy, and the fact that 
her holographic will referred to a request 
of her husband, was no more than an 
explanation as to her reason for devising 
the property as she did, and was not an 
expression of the testamentary intent of 
the husband. Carlisle v. Estate of Carlisle, 
233 So. 2d 803 (Miss. 1970). 

Evidence of a wife's adulterous conduct 
did not preclude her from taking her de- 
ceased husband's estate as his sole heir at 
law. Rowell v. Rowell, 251 Miss. 472, 170 
So. 2d 267, 13 A.L.R.3d 477 (1964). 

A Tennessee court decree adjudging 
complainant to be the widow of the de- 
ceased and awarding her $6,000 in full 
settlement of any and all rights in the 
decedent's estate and all rights to dower 
and homestead in the decedent's real 
property, and which vested out of com- 
plainant all interest in the described Ten- 
nessee real property, but made no mention 
of decedent's real property located in Mis- 
sissippi, did not deprive complainant of 
her fee simple title to the Mississippi 
property, which she had acquired upon the 
death of a life tenant since the decedent 
left no children. Gillum v. Gillum, 230 
Miss. 246, 92 So. 2d 665 (1957). 

Where the husband, as devisee under 
his mother's will, had been vested at the 
time of his death with a fee simple title to 
a one-fourth interest in a plantation, his 
wife succeeded to that interest. Martin v. 
Eslick, 229 Miss. 234, 90 So. 2d 635 
(1956), corrected, 229 Miss. 261, 92 So. 2d 
244 (1957). 

Wife as devisee of the usufruct of land 
under husband's will, which made no fur- 
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Trusts and Estates 



ther disposition, held entitled to absolute 
estate as heir upon death of husband 
without children or descendants. Lemon v. 
Rogge, 11 So. 470 (Miss. 1892). 

3. Rights of widower. 

Decedent's husband was entitled to in- 
herit an interest in land owned by his 
wife, even though he had entered into a 
consent decree in Michigan in which he 
relinquished his rights as heir of his wife, 
where the parties did not intend the Mich- 
igan decree to cover Mississippi lands; the 
testimony of husband that he shot his wife 
accidentally was properly admitted in ev- 
idence as an exception to the dead man's 
statute; insofar as the shooting was not 
wilful, the husband was not barred from 
inheriting by statute. Bianchi v. Scott, 363 
So. 2d 289 (Miss. 1978). 

Devise of a life estate in the whole of the 
property to husband does not militate 
against his inheriting a fraction of the 
remaining fee simple title which was not 
disposed of by the will. Williams v. Gooch, 
208 Miss. 223, 44 So. 2d 57 (1950). 

Where testatrix devised a life estate in 
land to her husband then gave 50 per cent 
of the remainder in fee to two others 
leaving 50 per cent undisposed of, the 
undevised 50 per cent in fee descended to 
husband as sole heir at law of testatrix. 
Williams v. Gooch, 208 Miss. 223, 44 So. 
2d 57 (1950). 

Husband is heir of wife, but not of wife's 
parents, and he inherits no interest in 
lands of wife's parents where wife prede- 
ceased parents, children of wife inheriting 
share of their mother. Dunaway v. 
McEachern, 37 So. 2d 767 (Miss. 1948). 

Estate by curtesy abolished in 1880, 
and subsequent to that date land of wife 
passed to husband and children as ten- 
ants in common, and conveyance by hus- 
band vested grantee with an undivided 
interest. Hauer v. Davidson, 113 Miss. 
696, 74 So. 621 (1917). 

4. Rights of children. 

Son, one of ten adult heirs of deceased 
father, who paid to his mother $400 which 
was owing to father on purchase of home- 
stead, there being no administrator and 
no agent appointed by heirs authorized to 
receive payment, is not entitled to be 
credited with $250 paid to mother as al- 



lowance to widow, as widow had only a 
one-tenth interest in this $400, in suit in 
which heirs claim balance due them on 
purchase price of land. Davis v. Davis, 205 
Miss. 794, 39 So. 2d 486 (1949), error 
overruled 205 Miss. 794, 40 So. 2d 156. 

Unadopted illegitimate child of de- 
ceased veteran who, while in army, de- 
clared in writing that child was his in 
order to obtain allotment for her, held not 
entitled to inherit share payable under 
veteran's war risk policy as "heir" within 
World War Veterans' Act construed in con- 
nection with Mississippi laws of descent 
and distribution, there being no conflict 
between federal and state laws. Moyse v. 
Laughlin, 177 Miss. 751, 171 So. 784 
(1937). 

Word "child" means child with right to 
share in estate of intestate father; it does 
not include children portioned off or who 
have released their interest in the estate. 
Callicott & Norfleet v. Callicott, 90 Miss. 
221, 43 So. 616 (1907). 

Children cannot have partition of ex- 
empt property while occupied or used by 
widow, nor an accounting by her for its 
use. Stevens v. Wilbourn, 88 Miss. 514, 41 
So. 66 (1906). 

5. Divorce or separation as affecting 
rights of surviving spouse. 

A decree of divorce from an insane wife, 
obtained by a husband who had previ- 
ously entered into a ceremonial marriage 
with another, will not be disregarded in 
determining whether the husband may 
inherit because obtained to avoid a prose- 
cution for bigamy. Harrison v. G. & K. Inv. 
Co., 238 Miss. 760, 115 So. 2d 918 (1959), 
cert, denied, 363 U.S. 844, 80 S. Ct. 1614, 
4 L. Ed. 2d 1728 (1960). 

Where the husband had legally married 
the intestate and they had lived together 
as man and wife in a home owned by the 
wife from the time of the marriage until 
two months prior to the wife's death when 
the husband left the home because of fear 
of the wife's brother, who had shot and 
driven the husband from the home, the 
husband was not estopped from asserting 
title to the home. Parsons v. Butler, 230 
Miss. 830, 94 So. 2d 320 (1957). 

Contract between husband and wife in 
contemplation of divorce, whereby wife 
released all claims for alimony or property 
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adjustment, held not to have affected v. Kent, 172 Miss. 457, 160 So. 569, 99 
rights of wife as widow where divorce was A.L.R. 1303 (1935). 
not granted before husband's death. Kirby 

RESEARCH REFERENCES 

ALR. Validity and effect of will clause Conflict of laws regarding election for or 

disinheriting children if surviving spouse against will, and effect in one jurisdiction 

elects to take against will. 32 A.L.R.2d of election in another. 69 A.L.R.3d 1081. 

895. Effect of invalidity of provision condi- 

Right of illegitimate child to take under tioning testamentary gift upon divorce of 

testamentary gift to "children". 34 beneficiary, on alternative provision con- 

A.L.R.2d 4. ditioning gift upon spouse's death. 74 

Effect of divorce, separation, desertion, A.L.R.3d 1095. 

unfaithfulness, and the like, upon right to Devolution of gift over upon spouse pre- 

administer upon estate of spouse. 34 deceasing testator where gift to spouse 

A.L.R.2d 876. fails because of divorce. 74 A.L.R.3d 1108. 

Separation agreement as barring rights Rights in decedent's estate as between 

of surviving spouse in other's estate. 34 lawful and putative spouses. 81 A.L.R.3d 

A.L.R.2d 1020. 6. 

Abandonment, desertion, or refusal to Estoppel or laches precluding lawful 

support on part of surviving spouse as spouse from asserting rights in decedent's 

affecting marital rights in deceased estate as against putative spouse. 81 

spouse's estate. 13 A.L.R.3d 446. A.L.R.3d 110. 

Adultery on part of surviving spouse as Am Jur. 23 Am. Jur. 2d, Descent and 

affecting marital rights in deceased Distribution §§ 109 et seq. 

spouse's estate. 13 A.L.R.3d 486. CJS. 26B C.J.S., Descent and Distribu- 

Validity of inter vivos trust established tion §§ 60 et seq. 

by one spouse which impairs the other Law Reviews. 1978 Mississippi Su- 

spouse's distributive share or other statu- preme Court Review: Criminal Law and 

tory rights in property. 39 A.L.R.3d 14. Procedure. 50 Miss. L. J. 59, March 1979. 

§ 91-1-9. Descent of trust estates. 

If any cestui que trust shall die leaving a trust in lands, tenements, or 
hereditaments in fee simple or in freehold, the trust shall descend as real 
estate if not disposed of by will, or if not inconsistent with the declaration of the 
trust. 

SOURCES: Codes, 1880, § 1272; 1892, § 1546; Laws, 1906, § 1652; Hemingway's 
1917, § 1384; Laws, 1930, § 1405; Laws, 1942, § 471. 

Cross References — Proceedings pertaining to trusts and estates, see Miss. R. Civ. 
P. 81. 

§ 91-1-11. Personal estate to descend as real estate. 

When any person shall die possessed of goods and chattels or personal 
estate not bequeathed, the same shall descend to and be distributed among his 
or her heirs in the same manner that real estate not devised descends. 

SOURCES: Codes, Hutchinson's 1848, ch. 44, art. 2 (52); 1857, ch. 60, art. Ill; 
1871, § 1951; 1880, § 1273; 1892, § 1547; Laws, 1906, § 1653; Hemingway's 
1917, § 1385; Laws, 1930, § 1406; Laws, 1942, § 472. 
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Trusts and Estates 



Cross References — Proceedings pertaining to trusts and estates, see Miss. R. Civ. 
P. 81. 

JUDICIAL DECISIONS 



1. In general. 

The assignment to an insurance com- 
pany by the widow of a claim for the 
destruction of an automobile owned by her 
deceased husband does not give the as- 
signee any claim in preference to the 
creditors of the estate of the decedent. 
Potts v. Montgomery, 237 So. 2d 124 (Miss. 
1970). 

Where no administrator is appointed, 
personalty descends to heir as if realty. 
Richardson v. Neblett, 122 Miss. 723, 84 
So. 695, 10 A.L.R. 272 (1920). 

Illegitimate son of sister of whole-blood 
took intestate's personalty to exclusion of 



children of sister of half-blood. Davidson v. 
Brownlee, 114 Miss. 398, 75 So. 140 
(1917). 

The representatives of deceased heirs 
are entitled to share with the living heirs 
a sum of money appropriated by Congress 
to the administrator of their common an- 
cestor in payment of a claim against the 
government. Nutt v. Forsythe, 84 Miss. 
211, 36 So. 247 (1904). 

An equitable right to a cause of action 
on a debt accruing to two or more persons 
by descent from the creditor is a joint 
right. Stauffer v. British & Am. Mtg. Co., 
77 Miss. 127, 25 So. 299 (1899). 



RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Descent and CJS. 26B C.J.S., Descent and Distribu- 

Distribution §§ 20, 22. tion §§ 6, 7, 13. 

§ 91-1-13. Estate of testator not disposed of by will to de- 
scend. 

All estate, real and personal, not devised or bequeathed in the last will and 
testament of any person shall descend and be distributed in the same manner 
as the estate of an intestate; and the executor or administrator shall admin- 
ister the same accordingly. 

SOURCES: Codes, 1857, ch. 60, art. 112; 1871, § 1952; 1880, § 1274; 1892, § 1548; 
Laws, 1906, § 1654; Hemingway's 1917, § 1386; Laws, 1930, § 1407; Laws, 
1942, § 473. 

Cross References — Proceedings pertaining to trusts and estates, see Miss. R. Civ. 
P. 81. 

JUDICIAL DECISIONS 



1. In general. 

Devise of a life estate in the whole of the 
property to husband does not militate 
against his inheriting a fraction of the 
remaining fee simple title which was not 
disposed of by the will. Williams v. Gooch, 
208 Miss. 223, 44 So. 2d 57 (1950). 

Where testatrix devised a life estate in 
land to her husband then gave 50 per cent 
of the remainder in fee to two others 



leaving 50 per cent undisposed of, the 
undevised 50 per cent in fee descended to 
husband as sole heir at law of testatrix. 
Williams v. Gooch, 208 Miss. 223, 44 So. 
2d 57 (1950). 

In suit to confirm title to land, seeking 
construction of will to effect that it did not 
convey title to the land because it was 
devised to no named legatees, all the ben- 
eficiaries should have been under valid 
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process. Dorsey v. Sullivan, 199 Miss. 602, rectly to heir the same as real property. 

24 So. 2d 852 (1946). Richardson v. Neblett, 122 Miss. 723, 84 

When no administrator is appointed, or So. 695, 10 A.L.R. 272 (1920). 
necessary, personal property descends di- 

§ 91-1-15. Descent among illegitimates; definitions. 

(1) The following terms shall have the meaning ascribed to them herein: 

(a) "Remedy" means the right of an illegitimate to commence and 
maintain a judicial proceeding to enforce a claim to inherit property from the 
estate of the natural mother or father of such illegitimate, said claim having 
been heretofore prohibited by law, or prohibited by statutes requiring 
marriage between the natural parents, or restrained, or enjoined by the 
order or process of any court in this state. 

(b) "Claim" means the right to assert a demand on behalf of an 
illegitimate to inherit property, either personal or real, from the estate of the 
natural mother or father of such illegitimate. 

(c) "Illegitimate" means a person who at the time of his birth was born 
to natural parents not married to each other and said person was not 
legitimized by subsequent marriage to said parents or legitimized through a 
proper judicial proceeding. 

(d) "Natural parents" means the biological mother or father of the 
illegitimate. 

(2) An illegitimate shall inherit from and through the illegitimate's 
mother and her kindred, and the mother of an illegitimate and her kindred 
shall inherit from and through the illegitimate according to the statutes of 
descent and distribution. However, if an illegitimate shall die unmarried and 
without issue, and shall also predecease the natural father, the natural mother 
or her kindred shall not inherit any part of the natural father's estate from or 
through the illegitimate. In the event of the death of an illegitimate, unmar- 
ried and without issue, any part of the illegitimate's estate inherited from the 
natural father shall be inherited according to the statutes of descent and 
distribution. 

(3) An illegitimate shall inherit from and through the illegitimate's 
natural father and his kindred, and the natural father of an illegitimate and 
his kindred shall inherit from and through the illegitimate according to the 
statutes of descent and distribution if: 

(a) The natural parents participated in a marriage ceremony before the 
birth of the child, even though the marriage was subsequently declared null 
and void or dissolved by a court; or 

(b) There has been an adjudication of paternity or legitimacy before the 
death of the intestate; or 

(c) There has been an adjudication of paternity after the death of the 
intestate, based upon clear and convincing evidence, in an heirship proceed- 
ing under Sections 91-1-27 and 91-1-29. However, no such claim of inheri- 
tance shall be recognized unless the action seeking an adjudication of 
paternity is filed within one (1) year after the death of the intestate or within 
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ninety (90) days after the first publication of notice to creditors to present 
their claims, whichever is less; and such time period shall run notwithstand- 
ing the minority of a child. No claim of inheritance based on an adjudication 
of paternity, after death of the intestate, by a court outside the State of 
Mississippi shall be recognized unless: 

(i) Such court was in the state of residence of the intestate at the time 
of the intestate's death; 

(ii) The action adjudicating paternity was filed within ninety (90) 
days after the death of the intestate; 

(iii) All known heirs were made parties to the action; and 
(iv) Paternity or legitimacy was established by clear and convincing 
evidence. 

(d) The natural father of an illegitimate and his kindred shall not 
inherit: 

(i) From or through the child unless the father has openly treated the 
child as his, and has not refused or neglected to support the child. 

(ii) Any part of the natural mother's estate from or through the 
illegitimate if the illegitimate dies unmarried and without issue, and also 
predeceases the natural mother. In the event of the death of an illegiti- 
mate, unmarried and without issue, any part of the illegitimate's estate 
inherited from the mother shall be inherited according to the statutes of 
descent and distribution. 
A remedy is hereby created in favor of all illegitimates having any claim 
existing prior to July 1, 1981, concerning the estate of an intestate whose 
death occurred prior to such date by or on behalf of an illegitimate or an 
alleged illegitimate child to inherit from or through its natural father and 
any claim by a natural father to inherit from or through an illegitimate child 
shall be brought within three (3) years from and after July 1, 1981, and such 
time period shall run notwithstanding the minority of a child. 

The remedy created herein is separate, complete and distinct, but 
cumulative with the remedies afforded illegitimates as provided by the 
Mississippi Uniform Law on Paternity; provided, however, the failure of an 
illegitimate to seek or obtain relief under the Mississippi Uniform Law on 
Paternity shall not diminish or abate the remedy created herein. 

(4) The children of illegitimates and their descendants shall inherit from 
and through their mother and father according to the statutes of descent and 
distribution. 

SOURCES: Codes, Hutchinson's 1848, ch. 35, art. 2 (4); 1857, ch. 60, art. 115; 
1871, § 1955; 1880, § 1275; 1892, § 1549; Laws, 1906, § 1655; Hemingway's 
1917, § 1387; Laws, 1930, § 1408; Laws, 1942, § 474; Laws, 1924, ch. 162; 
Laws, 1981, ch. 529, § 1; Laws, 1983, ch. 339, eff from and after passage 
(approved March 14, 1983). 

Editor's Note — The Preamble to Chapter 339, Laws, 1983, provides as follows: 
"WHEREAS, The Mississippi Legislature passed an act amending Section 91-1-15, 
Mississippi Code of 1972, and other sections of said code pertaining to the rights and 

14 



Descent and Distribution § 91-1-15 

claims of illegitimates, during the 1981 Regular Session, said amendment being 
effective from and after July 1, 1981; and 

"WHEREAS, Section 91-1-15 was so amended to provide for intestate succession 
among an illegitimate and the natural father and his kindred with certain limitations, 
and to afford unto all illegitimates without classification a remedy whereby they could 
enforce their substantive rights and claims of intestate succession as provided for in 
said amendment; and 

"WHEREAS, the Legislature recognized that the decisions and statutes of this state 
existing prior to said amendment placed an insurmountable barrier to inheritance by 
illegitimates when compared to the rights of a legitimate person, and that said 
decisions and statutes effectively barred an unnecessarily large number of illegitimates 
from inheritance through their natural father as a result of certain classifications into 
which the illegitimate may be categorized in violation of equal protection under the law; 
and 

"WHEREAS, it now appears that there is confusion as to the legislative intent in 
amending Section 91-1-15, Mississippi Code of 1972, and said section is now interpreted 
by some segments of the judiciary to mean that the Legislature did not intend to create 
a new, separate and distinct remedy for the benefit of all illegitimates without any 
classification and said amendment as now codified in Section 91-1-15, Mississippi Code 
of 1972, is interpreted by some segments of the judiciary to be prospective only rather 
than retrospective and prospective in effect and is interpreted not to have created a 
new, separate and distinct remedy for the claims of all illegitimates without classifica- 
tion; and 

"WHEREAS, the Legislature recognized at the time it was considering said amend- 
ment, that by creating said remedy the Legislature was opening the door to the possible 
litigation of stale or fraudulent claims and that a further effect of bestowing said 
remedy upon all illegitimates would possibly be to create a certain amount of confusion 
and uncertainty as to the status of titles to real property; however, the Legislature 
intended to bestow upon illegitimates a new and additional remedy whereby such 
illegitimates could maintain their rights of inheritance notwithstanding such interests 
of the state in preventing stale and fraudulent claims and avoiding uncertainty as to 
the titles of real property and, accordingly, the Legislature enacted appropriate periods 
of limitations within which illegitimates could bring their claims;. 

"NOW, THEREFORE, in order to eliminate any ambiguity in Section 91-1-15, 
Mississippi Code of 1972, and to conform said section to express the true legislative 
intent,. 

"BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:" 

Cross References — Computation of relationship according to civil law, see 
§§ 1-3-71, 1-3-73. 

Effect of establishment of right to inherit from deceased under this section on right 
to maintain action for injuries producing death, see § 11-7-13. 

Illegitimate children generally, see §§ 93-9-1 et seq. 

Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. comply with Miss. Code Ann. § 91-1- 

2. Legitimation of children born out of 15(3)(c); the father had taken no action to 

wedlock. be declared the father of the child within 

3. Inheritance by illegitimates. one year of her death and there was no 

4. Inheritance through illegitimates. evidence that the administratrix took any 
1. In general. action as an administratrix de son tort 

Father's claim against his unborn prior to May 31, 2000. Tew v. Estate of 
child's estate was barred by his failure to Doe, 859 So. 2d 347 (Miss. 2003). 
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Mississippi law compels equal treat- 
ment of legitimates and illegitimates, and 
illegitimate child is therefore entitled to 
social security benefits. Jones v. Heckler, 
754 F.2d 519 (4th Cir. Md. 1985). 

Deceased musician's half-sister became 
executrix de son tort of decedent's unpro- 
bated estate by entering agreement, in 
which she purported to be sister and only 
surviving heir of decedent, for assignment 
of decedent's works, photographs, and ma- 
terials in exchange for share of royalties. 
Johnson v. Harris, 705 So. 2d 819 (Miss. 
1997), cert, denied, 522 U.S. 1109, 118 S. 
Ct. 1037, 140 L. Ed. 2d 104 (1998). 

Status as executrix de son tort, in favor 
of alleged illegitimate child of deceased 
musician, was assumed when irrevocable 
power of attorney was accepted from de- 
cedent's half-sister after half-sister had 
assigned all rights to musician's copy- 
rights, as well as by later accepting ap- 
pointment as personal representative of 
half-sister's estate. Johnson v. Harris, 705 
So. 2d 819 (Miss. 1997), cert, denied, 522 
U.S. 1109, 118 S. Ct. 1037, 140 L. Ed. 2d 
104 (1998). 

Since personal representative of dece- 
dent was expressly authorized by statute 
to commence wrongful death action for 
benefit of all heirs entitled to recover, 
personal representative had sufficient 
standing to determine heirship of testa- 
tor's reputed illegitimate children for pur- 
poses of wrongful death statute. Jones v. 
Estate of Richardson, 695 So. 2d 587 
(Miss. 1997). 

The administrator of an estate is re- 
quired to provide actual notice to known 
or reasonably ascertainable legitimate 
children who are potential heirs and 
whose claims would be barred by the run- 
ning of the 90-day period from the notice 
of publication to creditors under the non- 
claim statute, § 91-l-15(3)(c). To hold oth- 
erwise would encourage administrators 
and executors to benefit as heirs at law by 
setting in motion the shortest filing period 
which, unbeknownst to the potential heir, 
has significantly shortened the time for 
the potential heir to meet with the statu- 
tory requirements to inherit as an heir. 
Smith ex rel. Young v. Estate of King, 579 
So. 2d 1250 (Miss. 1991). 

A claimant's timely filing, 3 days after 
the decedent's death, of a sworn Petition 



for Letters of Administration in which he 
alleged that he was the son and sole 
surviving heir of the deceased, sufficiently 
complied with the provisions of §§ 91-1- 
15, 91-1-27 and 91-1-29 and therefore his 
claim of heirship was not barred by the 
statute of limitations of § 91-l-15(3)(c). 
The fact that the claimant did not pre- 
cisely state that he was the "illegitimate" 
or "born-out-of-wedlock" son, as opposed 
to simply declaring himself to be "the son," 
was a matter of semantics which made no 
difference; the indication that he was the 
sole surviving heir was sufficiently clear. 
Wash v. Mcintosh, 566 So. 2d 1208 (Miss. 
1990). 

A party may combine a suit to deter- 
mine heirship with a suit to contest a will. 
Dees v. Estate of Moore, 562 So. 2d 109 
(Miss. 1990). 

Section 91-l-15(3)(c), which requires 
that an action seeking adjudication of 
paternity be filed within 90 days after the 
first publication of notice to creditors, does 
not require that notice be given within the 
90-day period. An out-of-wedlock child 
who brought a claim for heirship after her 
father's death complied with the filing 
requirement by petitioning to be ap- 
pointed administratrix and seeking to be 
declared the sole and only heir-at-law, 
where other persons, who would inherit 
from the decedent, had actual knowledge 
of the claim of heirship as evidenced by 
their hiring of an attorney, and, before the 
estate was closed, were properly allowed 
by the court to file their claim. The sum- 
mons by publication requirement of § 91- 
1-29 was met, and all parties were given 
their day in court. This procedure suffi- 
ciently complied with the notice require- 
ments of § 91-1-27 and § 91-1-29, and the 
filing requirements of § 91-l-15(3)(c). 
Perkins v. Thompson, 551 So. 2d 204 
(Miss. 1989). 

The six-year statute of limitations is 
inapplicable to suits brought by 
illegitimates under § 91-1-15 whose 
cause of action accrued prior to July 1, 
1981. Re Paschall v. Smiley, 530 So. 2d 18 
(Miss. 1988). 

A prior action on a petition to determine 
heirship, in which the petitioners sought 
to establish that they were the children of 
the deceased from a common law mar- 
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riage, did not bar, under the doctrine of 
res judicata, the children's action to share 
in the decedent's estate pursuant to § 91- 
1-15 since that statute as amended in 
1981 created a totally new cause of action 
in favor of illegitimate children. Stutts v. 
Stutts, 529 So. 2d 177 (Miss. 1988). 

When mother of decedent's alleged ille- 
gitimate child moved to intervene in case 
brought under Federal Employers Liabil- 
ity Act, it was incumbent on her to file 
petition in chancery court under § 91-1- 
27 and proceed under § 91-1-29, and in- 
tervention should have been denied be- 
cause these statutes had not been 
followed; where parties agreed for circuit 
judge to hear issue of paternity on merits, 
case would not be reversed because wrong 
court decided issue; on merits, circuit 
judge was correct in dismissing proposed 
intervention because there was no clear 
and convincing evidence that decedent 
was child's natural father. Ivy v. Illinois 
Cent. Gulf R. Co., 510 So. 2d 520 (Miss. 
1987). 

Under the terms of § 91-1-15, the De- 
partment of Welfare, which had the au- 
thority under §§ 43-19-31 and 43-19-35 to 
institute paternity proceedings to obtain 
repayment for support of a dependant 
child under the Aid to Dependent Chil- 
dren program (ADC) from the person le- 
gally obligated to pay that support, would 
be held to a standard of proof by prepon- 
derance of the evidence where the pro- 
ceeding was brought prior to the death of 
the putative father, rather than the stan- 
dard of clear and convincing evidence that 
applies to an adjudication after the death 
of the father to establish heirship. Ivy v. 
State Dep't of Pub. Welfare, 449 So. 2d 779 
(Miss. 1984). 

In a proceeding to determine heirship, 
the trial court erred in declaring § 91-1- 
15 unconstitutional of its own volition, 
where appellee, in his pleadings, did not 
claim that he was entitled to inherit from 
the decedent as his illegitimate son, and 
did not attack the constitutionality of the 
statute. Witt v. Mitchell, 437 So. 2d 63 
(Miss. 1983). 

The chancellor erred in passing upon 
the constitutionality of the statute where 
the issue of constitutionality had not been 
specially pleaded. Watson v. Miller, 409 
So. 2d 715 (Miss. 1982). 



A Section of the Illinois Probate Act 
barring illegitimate children to inherit by 
intestate succession from their fathers vi- 
olated the Equal Protection Clause, al- 
though not a "suspect classification", a 
statutory classification based on illegiti- 
macy must, at minimum, bear some ratio- 
nal relationship to a legitimate state pur- 
pose, in view of which the provision in 
question could not be justified on the 
ground that it promotes legitimate family 
relationships since a state may not at- 
tempt to influence the actions of men and 
women by imposing sanctions on children 
born of their relationships, nor do the 
difficulties of proving paternity in some 
situations justify the total statutory disin- 
heritance of illegitimate children whose 
fathers die intestate. The fact that an 
illegitimate child's father could have pro- 
vided for her by making a will did not save 
the provision from invalidity. Finally, the 
provision could not stand validated on the 
theory that it represents the legislature's 
attempt to mirror the intent of the state's 
decedents. Trimble v. Gordon, 4 Ohio Op. 
3d 296, 430 U.S. 762, 97 S. Ct. 1459, 52 L. 
Ed. 2d 31 (1977). 

A state's intestate succession statutes 
which provide that an illegitimate child, 
acknowledged but not legitimated by the 
father, cannot claim the right of a legiti- 
mate child and may take the father's 
property only to the exclusion of the state 
when the father has left no descendants, 
ascendants, collateral relatives, or surviv- 
ing wife, while legitimate children have a 
right of forced heirship in the father's 
estate, which statutes have the effect of 
barring an acknowledged illegitimate 
child from sharing in the father's estate 
with surviving collateral relatives, are not 
violative of constitutional due process and 
equal protection provisions, such statutes 
having a rational basis in the state's in- 
terest in promoting family life and in 
directing the disposition of property left 
within the state. Trimble v. Gordon, 4 
Ohio Op. 3d 296, 430 U.S. 762, 97 S. Ct. 
1459, 52 L. Ed. 2d 31 (1977). 

This section [Code 1942, § 474], being 
in derogation of the common law, must be 
strictly construed. Akers v. Estate of John- 
son, 236 So. 2d 437 (Miss. 1970). 

This section [Code 1942, § 474] and 
Code 1942, § 469, are in pari materia and 
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should be construed together. Taylor v. 
Jackson, 194 Miss. 441, 12 So. 2d 144 
(1943). 

2. Legitimation of children born out 
of wedlock. 

There is no statutory requirement that 
putative father acknowledge child in or- 
der for child to establish its right to in- 
herit, although open acknowledgment has 
great bearing in determining factual issue 
of paternity. Ivy v. Illinois Cent. Gulf R. 
Co., 510 So. 2d 520 (Miss. 1987). 

Under former provisions of the statute, 
in an action by an illegitimate child de- 
manding that she be declared the heir of 
her natural father, capable of inheriting 
from him under the Mississippi laws of 
descent and distribution, the order en- 
tered in favor of the illegitimate daughter 
would be reversed and the suit dismissed 
where the time for bringing the action was 
six years from the date of the daughter's 
majority (§ 15-1-49) but the action was 
not commenced until 18 years after that 
date. Knight v. Moore, 396 So. 2d 31 (Miss. 
1981), cert, denied, 454 U.S. 817, 102 S. 
Ct. 95, 70 L. Ed. 2d 86 (1981). 

Any child legitimized by Code 1972, 
§ 91-1-15 is a child of the marriage within 
the meaning of Code 1972, § 93-11-65. 
Harper v. Harper, 300 So. 2d 132 (Miss. 
1974). 

In a proceeding on a petition by an 
alleged son seeking to be declared the sole 
heir of a decedent, where the decedent and 
the petitioner's mother were married and 
the alleged father acknowledged that the 
petitioner, born out of wedlock, was his 
son, and the alleged father was subse- 
quently adjudicated non compos mentis 
and had a guardian appointed for his 
estate not long after the marriage and 
acknowledgment, the petitioner became 
the alleged father's sole heir at time of his 
death. Nickles v. Nickles, 247 So. 2d 836 
(Miss. 1971). 

Where proof is clear, convincing, and 
unambiguous that the decedent acknowl- 
edged and believed over a long period of 
time that a child, conceived by a woman 
whom he subsequently married, was his 
daughter, she is entitled to be regarded as 
one of his heirs at law and to participate 
in his estate. Crosby v. Triplett, 195 So. 2d 
69 (Miss. 1967). 



Where evidence clearly shows a dece- 
dent's recognition and acknowledgment of 
plaintiff as his child over a long period of 
time, by statements, acts, and abiding 
belief that she was his daughter, it was 
incumbent upon the defendant to contra- 
dict or refute by credible, clear, and con- 
vincing evidence that no such acknowl- 
edgment ever took place, and in the 
absence of such a refutation the child is 
entitled to be acknowledged as one of 
decedent's heirs at law. Crosby v. Triplett, 
195 So. 2d 69 (Miss. 1967). 

Where a decree of chancery court an- 
nulled a marriage between an employee 
and mother of child who was born out of 
wedlock before such marriage, and the 
decree made the marriage void ab initio, 
on the ground that it had been entered 
into as result of coercion and duress and 
the parties had not lived together as man 
and wife, the child could not claim it was 
legitimate under the provisions of this 
section [Code 1942, § 474]. Stanford v. 
Stanford, 219 Miss. 236, 68 So. 2d 275 
(1953). 

Under a former version of this statute, 
for one born out of wedlock in another 
state to become a lawful heir as the child 
of a decedent in this state, it must be 
shown first that such person was the nat- 
ural child of decedent, that both parents 
were later lawfully married and that the 
father acknowledged such person as his 
child in this state. Thomas v. Thomas, 200 
Miss. 96, 25 So. 2d 710 (1946), and see 
Stutts v. Stutts, 529 So. 2d 177 (Miss. 
1988). 

Under former provisions of this statute, 
in a suit by appellee to establish sole 
heirship by reason of being the legitimate 
daughter of deceased, evidence was insuf- 
ficient to show that appellee, born in an- 
other state prior to marriage of her 
mother with decedent, was the natural 
child of deceased or that he ever acknowl- 
edged her as his own daughter. Thomas v. 
Thomas, 200 Miss. 96, 25 So. 2d 710 
(1946), and see Stutts v. Stutts, 529 So. 2d 
177 (Miss. 1988). 

Where decedent and his alleged surviv- 
ing widow, in good faith and with the bona 
fide intention of becoming man and wife, 
had entered into a ceremonial marriage in 
1896 under a regular license, thinking 
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that his first wife was dead, when, in fact, 
she did not die until 1923, such marriage 
became lawful and valid upon the death of 
the first wife, without any new or different 
understanding or intention between 
them, so that second wife was his lawful 
widow and their offspring became and 
were legitimate children, entitled to share 
in his estate with the offspring of the first 
marriage. Johnson v. Johnson, 196 Miss. 
768, 17 So. 2d 805 (1944). 

3. Inheritance by illegitimates. 

Illegitimate children's claim that the 
administratrix's failure to provide them 
with actual notice tolled the running of 
the one-year statute of limitations could 
not be supported and they were barred 
from recovery under the decedent's estate. 
In re Estate of Thomas, — So. 2d — , 2003 
Miss. App. LEXIS 996 (Miss. Ct. App. Oct. 
28, 2003). 

Claim for heirship was barred because 
the alleged illegitimate son filed the claim 
more than 18 years after the father's 
death. Delaying out of respect for the 
widow did not excuse failing to take 
timely action to establish paternity. Mann 
v. Buford, 853 So. 2d 1217 (Miss. 2003). 

The plaintiff's claim that she was the 
illegitimate child and sole heir of the de- 
cedent was barred by the statute where 
she failed to assert her claim until 14 
years after the death of the decedent, 
notwithstanding her assertion that she 
was too young at the time of his death and 
that she did not know any better than to 
wait to stake any claim she might have 
had until after the death of his alleged 
common law wife. Pringle v. Shannon, 794 
So. 2d 261 (Miss. Ct. App. 2001). 

Evidence was sufficient to support a 
chancellor's determination that the appel- 
lee was the illegitimate son of a jazz 
musician who died in 1938. Harris v. 
Johnson, 767 So. 2d 181 (Miss. 2000), cert, 
denied, 532 U.S. 959, 121 S. Ct. 1489, 149 
L. Ed. 2d 376 (2001). 

The appellants failed to meet their bur- 
den of proof by clear and convincing evi- 
dence that they were the illegitimate twin 
children of the decedent where the chan- 
cellor considered both genetic evidence of 
paternity as well as non-genetic or social 
evidence. In re Estate of Grubbs v. Woods, 
753 So. 2d 1043 (Miss. 2000). 



The administratrix of an estate had 
sufficient actual knowledge of the poten- 
tial right of heirship of a child to have 
required her, within a reasonable time 
after the child's birth, to comply with the 
formalities of §§ 91-1-27 and 91-1-29 by 
making the child a party to the adminis- 
tration proceeding; therefore, the admin- 
istratrix was precluded from raising the 
90 day time bar set out in subsection (3)(c) 
of this section. In re Brewer, 755 So. 2d 
1108 (Miss. Ct. App. 1999). 

Evidence that both executrixes de son 
tort held themselves out as representa- 
tives of deceased musician's estate and 
took actions to chill interest of copyright 
purchasers in locating musician's rightful 
heirs waived three-year statutory bar to 
claim by musician's alleged illegitimate 
son; executrixes de son tort breached duty 
to act for rightful heirs of musician, rather 
than for themselves. Code 1972, § 91-1- 
15(d)(ii). Johnson v. Harris, 705 So. 2d 819 
(Miss. 1997), cert, denied, 522 U.S. 1109, 
118 S. Ct. 1037, 140 L. Ed. 2d 104 (1998). 

To be declared heirs, illegitimate chil- 
dren of testator were required to establish 
paternity by clear and convincing evi- 
dence. Jones v. Estate of Richardson, 695 
So. 2d 587 (Miss. 1997). 

Chancery court was required to hold 
hearing regarding personal representa- 
tive's petition to determine heirship of 
testator's reputed illegitimate children. 
Jones v. Estate of Richardson, 695 So. 2d 
587 (Miss. 1997). 

Chancellor abused his discretion in fail- 
ing to set aside order determining heir- 
ship of testator's reputed illegitimate chil- 
dren, which was entered without formal 
hearing on matter. Jones v. Estate of Rich- 
ardson, 695 So. 2d 587 (Miss. 1997). 

The failure of the illegitimate children 
of a decedent to assert any claim in the 
decedent's estate until after the expiration 
of 90 days from the date of the first pub- 
lication of notice to creditors did not bar 
their claim of heirship or wrongful action 
where the petition for letters of adminis- 
tration specifically named the illegitimate 
children as the natural children of the 
decedent and the administratrix failed to 
give them notice of the letters' issuance. 
Leflore ex rel. Primer v. Coleman, 521 So. 
2d 863 (Miss. 1988). 
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A minor seeking to be declared an heir 
of the decedent as an illegitimate daugh- 
ter and to share in the estate should have 
been allowed to amend her complaint to 
allege that the widow and former execu- 
trix knew of the existence of the minor as 
an illegitimate child of the decedent, but 
fraudulently failed to so inform the court, 
notwithstanding that the minor's petition 
was filed more than 90 days after the 
publication of notice to the creditors of the 
estate. Smith ex rel. Young v. Estate of 
King, 501 So. 2d 1120 (Miss. 1987). 

Illegitimate child could inherit from 
their natural father, who died intestate in 
1969. Holloway v. Jones, 492 So. 2d 573 
(Miss. 1986). 

Illegitimate grandson is entitled to in- 
terest in estate of paternal grandmother 
where grandson's answer to petition filed 
by daughter of grandmother seeking to be 
adjudicated sole heir at law alleges that 
grandson is illegitimate son of grand- 
mother's deceased son and where parties 
have stipulated that illegitimate grand- 
son is indeed such and that grandson and 
daughter are only parties interested in 
estate. Miller v. Watson, 467 So. 2d 672 
(Miss. 1985). 

Action by illegitimate to be adjudicated 
son of deceased and to be allowed to share 
in estate which is brought within 3 years 
of July 1, 1981, date of enactment of 
amendment of § 91-1-15 is timely, not- 
withstanding fact that suit is brought 14 
years after death of deceased, so long as 
death occurred prior to July 1, 1981. Berry 
v. Berry, 463 So. 2d 1031 (Miss. 1984), 
cert, denied, 474 U.S. 828, 106 S. Ct. 90, 
88 L. Ed. 2d 73 (1985). 

The Supreme Court would not answer a 
certified question concerning the rights of 
illegitimate children of deceased fathers 
to certain social security benefits where it 
was asked to assume that § 91-1-15 was 
unconstitutional, and the constitutional- 
ity of that statute had not been squarely 
presented to, and litigated by, a court of 
competent jurisdiction. Jones ex rel. Jones 
v. Harris, 460 So. 2d 120 (Miss. 1984), 
opinion after certified question declined, 
754 F.2d 519 (4th Cir. Md. 1985). 

An illegitimate daughter's petition to 
determine heirship was not a paternity 
action, and therefore was not barred by 



§ 15-1-49 when she failed to file suit 
within six years of reaching majority, 
since under § 91-1-15, the determination 
of heirship could not be made prior to the 
decedent's death, and, until then, her 
cause of action did not accrue. Webber v. 
Kidd, 435 So. 2d 632 (Miss. 1983). 

The phrase, "children of illegitimates", 
as used in this section [Code 1942, § 474] 
applies only to legitimate children of 
illegitimates. Akers v. Estate of Johnson, 
236 So. 2d 437 (Miss. 1970). 

Illegitimate children inherit mother's 
share in the estate of her intestate 
brother, who left no wife or children sur- 
viving him. McDaniel v. McDaniel, 123 
Miss. 401, 85 So. 113 (1920). 

Illegitimate son of sister of whole-blood 
took intestate's personalty to exclusion of 
children of sister of half-blood. Davidson v. 
Brownlee, 114 Miss. 398, 75 So. 140 
(1917). 

Word "children" in constitution and by- 
laws of benefit association held not to 
exclude illegitimate child of female mem- 
ber. Shelton v. Minnis, 107 Miss. 133, 65 
So. 114 (1914). 

Under former provisions, this chapter 
made an innovation on the common law in 
favor of illegitimates in regard to inheri- 
tance, but it nowhere made rights in ac- 
tion for torts, transmissible by descent, 
and at common law they were not so 
transmissible. Illinois Cent. R.R. v. John- 
son, 77 Miss. 727, 28 So. 753 (1900). 

4. Inheritance through illegitimates. 

The father of an illegitimate child failed 
to establish his right to inherit from the 
child where he never met the child, failed 
to support the child, and failed to ac- 
knowledge the child as his own during the 
child's lifetime, notwithstanding that he 
did not receive the results of a blood test 
that established his paternity until just 
four days before the child's death. Stanton 
v. Patterson, 798 So. 2d 347 (Miss. 2001). 

In an action by the kindred of the nat- 
ural father of an illegitimate daughter to 
inherit from her estate, the claimants had 
the burden of proving by a preponderance 
of the evidence that the father openly 
recognized the illegitimate daughter as 
his child and that he did not refuse or 
neglect to support her when she was a 
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child. Woodall v. Johnson, 552 So. 2d 1065 
(Miss. 1989). 

Claim by natural father of illegitimate 
child, that he, the father, was entitled to 
the proceeds of a proposed settlement for 
the wrongful death of that child, was 
properly denied where the father had not 
supported the child and was therefore not 
the lawful heir. Alexander v. Alexander, 
465 So. 2d 340 (Miss. 1985). 

Daughter of an illegitimate may sue to 
determine her heirship descending from 
the father of her illegitimate mother. 
Larsen v. Kimble, 447 So. 2d 1278 (Miss. 
1984). 

An action brought by the daughter of 
decedent's illegitimate daughter to estab- 
lish her heirship was timely filed, where it 
was brought within the three year period 
prescribed by § 91-l-15(3)(d)(ii) para- 
graph 2, which regulates the limitation 
period for claims accruing to any legiti- 
mate child as the result of the death of an 
intestate prior to July 1, 1981, and where 
the decedent died prior to that date. 
Larsen v. Kimble, 447 So. 2d 1278 (Miss. 
1984). 



Where it appeared that the father of an 
intestate and the mothers of several 
groups of claimants to intestate's property 
were all illegitimate children of the same 
mother, but that the mother of one group 
had the same father as the intestate's 
father, the latter group was entitled to 
take the property to exclusion of the other 
groups of claimants, since, although chil- 
dren of an illegitimate, they were kindred 
of the whole-blood to the intestate, while 
the other groups, also being children of 
illegitimates, were kindred of the half- 
blood by reason of their mothers having a 
different father. Taylor v. Jackson, 194 
Miss. 441, 12 So. 2d 144 (1943). 

The legitimate children of an illegiti- 
mate father were entitled to inherit from 
the half-sister of their father, who died 
intestate, regardless of whether such half- 
sister was legitimate or illegitimate, 
where the intestate had no kindred of the 
whole-blood. Malone v. Pope, 189 Miss. 46, 
196 So. 319(1940). 
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§ 91-1-17. Advancement to be brought into hotchpot. 

When any of the children of a person dying intestate, or their descendants, 
shall have received from such intestate, in his lifetime, any real or personal 
estate by way of advancement, and shall choose to come into the partition and 
distribution of the estate with the other parceners and distributees, such 
advancement, both of real and personal estate, shall be brought into hotchpot 
with the whole estate, real and personal, descended. Such party bringing such 
advancement into hotchpot shall thereupon be entitled to his or her proper 
portion of the whole estate descended, both real and personal; but such 
advancement shall be valued according to its value at the time said distributee 
received it. 

SOURCES: Codes, Hutchinson's 1848, ch. 44, art. 2 (51); 1857, ch. 60, art. 113; 
1871, § 1953; 1880, § 1276; 1892, § 1550; Laws, 1906, § 1656; Hemingway's 
1917, § 1388; Laws, 1930, § 1409; Laws, 1942, § 475. 

Cross References — Sale of personal estate for division, see §§ 91-7-301 et seq. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

Inasmuch as this section [Code 1942 
§ 475] is applicable only in the case of a 
person dying intestate, where decedent 
died testate, conveyances of property to 
two children did not constitute an ad- 
vancement. Mills v. Mills, 279 So. 2d 917 
(Miss. 1973). 

Book accounts kept by father against 
children during minority, without any- 
thing to show intention to charge them as 
advancements, will not be held advance- 
ments. Greene v. Greene, 145 Miss. 87, 
110 So. 218, 49 A.L.R. 565 (1926). 

To constitute "advancement," donor 
must irrevocably part with title, which 
must be vested in donee, in lifetime of 
donor; where no estate which can be alien- 
ated is given donee, no advancement is 
made. Greene v. Greene, 145 Miss. 87, 110 
So. 218, 49 A.L.R. 565 (1926). 

Land given by father to son as advance- 
ment should be valued for partition as of 
date of gift. Greene v. Greene, 145 Miss. 
87, 110 So. 218, 49 A.L.R. 565 (1926). 

Mere gift of money to a son is not 
presumed an advancement, but money 



advanced to son to purchase real estate is 
presumed an advancement. Kemp v. 
Turman, 104 Miss. 501, 61 So. 548 (1913). 

The widow is not within the statute. 
Whitley v. Stephenson, 38 Miss. 113 
(1859). 

The value of the property at the time of 
the advancement must govern in the dis- 
tribution, and interest is not to be charged 
thereon. Jackson v. Jackson, 28 Miss. 674, 
64 Am. Dec. 114(1855). 

The party bringing an advancement 
into hotchpot does not relinquish his in- 
terest in the particular property. The title 
to it was derived from the gift and cannot 
be affected by the distribution. Jackson v. 
Jackson, 28 Miss. 674, 64 Am. Dec. 114 
(1855). 

A child who does not claim anything by 
inheritance cannot be compelled to bring 
the property received from the father in 
his lifetime into hotchpot. Phillips v. 
McLaughlin, 26 Miss. 592 (1853). 

The advancements must have been re- 
ceived from the intestate himself. 
Callender v. McCreary, 5 Miss. (4 Howard) 
356 (1840). 
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RESEARCH REFERENCES 

ALR. Presumption and burden of proof Advancements §§ 10:11 et seq. (particu- 
with respect to advancement. 31 A.L.R.2d lar agreements and provisions). 
1036. 35 Am. Jur. Proof of Facts 2d 357, De- 
Check as evidencing advancement. 74 cedent's Gift to Heir as Advancement. 
A.L.R.5th 491. CJS. 26B C.J.S., Descent and Distribu- 
Am Jur. 1 Am. Jur. Legal Forms 2d, tion §§ 95 et seq. 

§ 91-1-19. Descent of exempt property. 

The property, real and personal, exempted by law from sale under 
execution or attachment shall, on the death of the husband or wife owning it, 
descend to the survivor of them and the children and grandchildren of the 
decedent, as tenants in common, grandchildren inheriting their deceased 
parent's share; and if there be no children or grandchildren of the decedent, to 
the surviving wife or husband; and if there be no such survivor, to the children 
and grandchildren of the deceased owner. Where the surviving husband or wife 
shall own a place of residence equal in value to the homestead of the decedent, 
and the deceased husband or wife have no surviving children or grandchildren 
of the last marriage but have children or grandchildren of a former marriage, 
the homestead of such decedent shall not descend to the surviving husband or 
wife, but shall descend to the surviving children and grandchildren of the 
decedent by such former marriage, as other property. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 17 (2); 1857, ch. 60, art. 172; 
1871, § 1956; 1880, § 1277; 1892, § 1551; Laws, 1906, § 1657; Hemingway's 
1917, § 1389; Laws, 1930, § 1410; Laws, 1942, § 476; Laws, 1900, ch. 89. 

Cross References — Payment to estate as intestate property of actuarial equivalent 
of remaining payments on reduced retirement allowance annuity, see § 25-11-115. 
Exempt property generally, see §§ 85-3-1 et seq. and 89-1-29. 
Homestead allotment, see §§ 85-3-29 et seq. 

Appraiser's duty to set aside exempt property, see §§ 91-7-117, 91-7-135, 91-7-137. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. Construction and application in gen- spouse or children or grandchildren does 

eral. the exempt property become liable for the 

2. Exempt property not part of estate to decedent's debts under Code 1972, § 91- 

be administered. 1-21. Weaver v. Blackburn, 294 So. 2d 786 

3. Date for determining value of prop- (Miss. 1974). 

er ty Undivided interest in homestead de- 

1. Construction and application in scended to decedent's wife and children. 

general. Jones v - Jones, 249 Miss. 322, 161 So. 2d 

This statute [Code 1972, § 91-1-19] spe- 640 (1964). 

cifically controls the descent of exempt A widow, children and grandchildren 

property, and those entitled thereto under are tenants in common subject to the right 

the statute inherit the exempt property in by the widow to undisturbed possession of 

fee simple free of decedent's debts; only the exempt homestead. Bonds v. Bonds, 

when the decedent leaves no surviving 226 Miss. 348, 84 So. 2d 397 (1956). 
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The fact that a widow was given a right 
under the statute to have the undisturbed 
possession of the exempt homestead fol- 
lowing the death of the husband does not 
have the effect of destroying the tenancy 
in common, which arose in the property 
upon the death of the husband, merely 
because of the fact that the right of pos- 
session of the other heirs is postponed 
pending the widowhood of the wife. Bonds 
v. Bonds, 226 Miss. 348, 84 So. 2d 397 
(1956). 

Son, one of ten adult heirs of deceased 
father, who paid to his mother $400 which 
was owing to father on purchase of home- 
stead, there being no administrator and 
no agent appointed by heirs authorized to 
receive payment, is not entitled to be 
credited with $250 paid to mother as al- 
lowance to widow, as widow had only a 
one-tenth interest in this $400, in suit in 
which heirs claimed balance due them on 
purchase price of land. Davis v. Davis, 205 
Miss. 794, 39 So. 2d 486 (1949), error 
overruled 205 Miss. 794, 40 So. 2d 156. 

This section [Code 1942, § 476] lays 
down general rule that upon death of a 
husband or wife, his or her exempt prop- 
erty shall descend to the survivor and to 
the children of the owner as tenants in 
common, but the section concludes with 
an exception thereto. Reed v. Reed, 197 
Miss. 261, 19 So. 2d 745 (1944). 

A bill to establish widow's right to pos- 
session and occupancy of the homestead of 
her deceased husband need not negative 
the exception contained in this section 
[Code 1942, § 476]. Reed v. Reed, 197 
Miss. 261, 19 So. 2d 745 (1944). 

The status of cotenancy is recognized in 
statutory provisions that a decedent's 
widow shall share in the homestead prop- 
erty as a tenant in common with the 
children, and that there shall be no parti- 
tion during her widowhood, or while she 
continues to occupy or use it, but the usual 
rights thereunder are made subordinate 
to the widow's right of use and occupancy 
during her life. Bohn v. Bohn, 193 Miss. 
122, 5 So. 2d 429 (1942), appeal dismissed, 
316 U.S. 646, 62 S. Ct. 1283, 86 L. Ed. 
1730 (1942). 

In line with the purpose of and under 
the statutory provisions that a decedent's 
widow shall share in the homestead prop- 



erty as a tenant in common with the 
children, and that there shall be no parti- 
tion during her widowhood, or while she 
continues to occupy or use it, the immu- 
nity from partition, being personal to the 
widow, is not extended to her grandniece. 
Bohn v. Bohn, 193 Miss. 122, 5 So. 2d 429 
(1942), appeal dismissed, 316 U.S. 646, 62 
S. Ct. 1283, 86 L. Ed. 1730 (1942). 

The right of the widow has the at- 
tributes and incidents of a life estate, and 
the other heirs are vested with a future 
estate which takes effect in possession at 
the termination of the preceding estate or 
interest. Bohn v. Bohn, 193 Miss. 122, 5 
So. 2d 429 (1942), appeal dismissed, 316 
U.S. 646, 62 S. Ct. 1283, 86 L. Ed. 1730 
(1942). 

Where deceased share tenant left noth- 
ing except exempt property, administra- 
tion was unnecessary; hence widow and 
children having unsuccessfully demanded 
tenant's share from landlord could recover 
in replevin. Williams v. Sykes, 170 Miss. 
88, 154 So. 267 (1934), error overruled, 
170 Miss. 93, 154 So. 727 (1934). 

Complainant in partition suit, claiming 
interest as tenant in common through 
ancestor, was not required to prove that 
ancestor died intestate. Smith v. Stanley, 
159 Miss. 720, 132 So. 452 (1931). 

Exempt property, real or personal, left 
by a deceased husband descends to his 
widow and children as tenants in com- 
mon, the grandchildren taking per stirpes 
the share of deceased children, but the 
widow has the right to occupy and use the 
same free from liability for rent or hire 
and from partition during her widowhood. 
Martin v. Martin, 84 Miss. 553, 36 So. 523 
(1904). 

If the widow renounces the will dispos- 
ing of exempt property, she is only entitled 
to share in the estate generally and is not 
entitled to the specific exempt property so 
disposed of. Nash v. Young, 31 Miss. 134 
(1856). 

In case the exempt property be disposed 
of by will, the statute does not apply. 
Turner v. Turner, 30 Miss. 428 (1855); 
Norris v. Callahan, 59 Miss. 140 (1881); 
Osburn v. Sims, 62 Miss. 429 (1884). 

2. Exempt property not part of estate 
to be administered. 

Under Code 1892, § 1551 [Code 1942, 
§ 476], $1,000 of life insurance, being 
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exempt, inures to the heirs and forms no 
part of the estate to be administered. 
Equitable Life Assurance Soc. v. Hartfield, 
87 Miss. 548, 40 So. 21 (1906). 

This is so whether the estate be solvent 
or insolvent. Mason v. O'Brien, 42 Miss. 
420 (1868); De Baum v. Hulett Undertak- 
ing Co., 169 Miss. 488, 153 So. 513 (1934). 

The exempt personal property is no part 
of the estate to be administered, but de- 
scends directly under the statute. Whitley 
v. Stephenson, 38 Miss. 113 (1859); 
Holliday v. Holland, 41 Miss. 528 (1867); 
Wally v. Wally, 41 Miss. 657 (1868); De 
Baum v. Hulett Undertaking Co., 169 
Miss. 488, 153 So. 513 (1934). 



3. Date for determining value of prop- 
erty. 

If at the death of the owner of a home- 
stead it does not exceed the full limit of 
value allowed, a subsequent appreciation 
in value, no matter how great, does not 
give creditors of the decedent any right to 
subject to their claims the excess over the 
full amount allowed. Moody v. Moody, 86 
Miss. 323, 38 So. 322 (1905). 

The value of the property claimed as a 
homestead must be as of the time of dece- 
dent's death. Parisot v. Tucker, 65 Miss. 
439, 4 So. 113 (1888). 



RESEARCH REFERENCES 



ALR. Rights of surviving spouse and 
children in proceeds of sale of homestead 
in decedent's estate. 6 A.L.R.2d 515. 

Effect of divorce, separation, desertion, 
unfaithfulness, and the like, upon right to 
administer upon estate of spouse. 34 
A.L.R.2d 876. 



Separation agreement as barring rights 
of surviving spouse in other's estate. 34 
A.L.R.2d 1020. 

Am Jur. 40 Am. Jur. 2d, Homestead 
§§ 152etseq. 

CJS. 40 C.J.S., Homestead §§ 110 et 
seq. 



§ 91-1-21. Exempt property liable for debt of decedent. 

If there shall not be either a surviving wife or husband or children or 
grandchildren of the decedent, the exempt property shall be liable for the debts 
of the decedent and be disposed of in all respects as other property of such 
decedent. 

SOURCES: Codes, 1871, § 1956; 1880, § 1277; 1892, § 1552; Laws, 1906, § 1658; 
Hemingway's 1917, § 1390; Laws, 1930, § 1411; Laws, 1942, § 477; Laws, 
1900, ch. 89. 

Cross References — Exempt property generally, see §§ 85-3-1 et seq., 89-1-29. 

What are considered assets of estate, see § 91-7-91. 

Sale of property for payment of debts, see §§ 91-7-183 et seq. 

Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

Where a decedent died leaving no sur- 
viving spouse, child or grandchild, the 
homestead exemption expired with her 
death and was not valid as against unpaid 
claims against her estate, even though the 
decedent left a will devising her previ- 
ously exempt homestead property to her 
ex-husband; the specific language of § 91- 



1-21 does not continue a decedent's home- 
stead exemption for anyone other than a 
surviving spouse, children or grandchil- 
dren, and consequently there was no 
exemptionist who could defeat the claim 
against the estate's homestead property. 
Memorial Hosp. v. Franzke, 634 So. 2d 117 
(Miss. 1994). 
The general rule imposing liability for 
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the debts of the decedent upon his exempt 
property in the absence of wife or chil- 
dren, is laid down in this section [Code 
1942, § 477], but there are exceptions of 
limitations placed thereon in cases where 
the proceeds of life insurance policy, in one 



case, are made payable to beneficiary, and 
in the other, made to inure to the heirs of 
legatees of the decedent. Coates v. Worthy, 
72 Miss. 575, 17 So. 606 (1895), on sug- 
gestion of error, 72 Miss. 579, 18 So. 916 
(1895). 



RESEARCH REFERENCES 



Am Jur. 23 Am. Jur. 2d, Descent and 
Distribution §§ 134 et seq. 



CJS. 26B C.J.S., Descent and Distribu- 
tion §§ 112 et seq. 



§ 91-1-23. Exempt property not to be partitioned in certain 
cases. 

Where a decedent leaves a widow to whom, with others, his exempt 
property, real and personal, descends, the same shall not be subject to partition 
or sale for partition during her widowhood as long as it is occupied or used by 
the widow, unless she consent. Likewise, where a decedent leaves a widower to 
whom, with others, her exempt property, real and personal, descends, the same 
shall not be subject to partition or sale for partition during the period of his 
being a widower as long as it is occupied or used by the widower, unless he 
consent. 

SOURCES: Codes, 1892, § 1553; Laws, 1906, § 1659; Hemingway's 1917, § 1391; 
Laws, 1930, § 1412; Laws, 1942, § 478; Laws, 1950, ch. 346. 

Cross References — Partition of property generally, see §§ 11-21-1 et seq. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

2. To what property applicable. 

3. How title acquired immaterial. 

4. — Renunciation of will. 

5. Personal nature of right. 

6. Effect on others' interests. 

7. "Partition". 

8. Obligation to give accounting. 

9. Remarriage of widow/widower. 

10. Use without occupancy. 

11. Value of property. 

12. Tax delinquency. 

13. Insurance. 

14. Practice and procedure. 

1. In general. 

Judgment creditor of husband and wife 
who together owned property as tenants 
by the entirety could levy execution and 
sell that portion of homestead property 



which exceeded value of statutory home- 
stead exemption which had vested in wife 
following husband's death; this section 
was not applicable to debt for which sur- 
viving spouse was jointly and severally 
liable. In re Osborne, 120 B.R. 64 (Bankr. 
N.D. Miss. 1990). 

A surviving spouse's statutory right to 
occupy a homestead prevails where, by 
will, the owner devises it to another with- 
out share to the spouse; the surviving 
spouse need not renounce the will of the 
deceased owner in order to benefit from 
the statutory homestead right. Rush v. 
Rush, 360 So. 2d 1240 (Miss. 1978). 

This section would not apply to defeat 
the former wife's partition action of a 
home to which she had been given exclu- 
sive right of possession under the decree 
of divorce, where neither the former wife 
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nor former husband were deceased. 
Blackmon v. Blackmon, 350 So. 2d 44 
(Miss. 1977). 

Exempt homestead which descended to 
decedent's wife and children was not sub- 
ject to partition during the widowhood of 
the surviving wife, provided she remained 
a widow and qualified under the exemp- 
tion statute. Jones v. Jones, 249 Miss. 322, 
161 So. 2d 640 (1964). 

A husband in possession of realty which 
he and his wife held as cotenants, may, so 
long as he remains a widower, resist par- 
tition sought by one to whom the wife 
devised her interest. Biggs v. Roberts, 237 
Miss. 406, 115 So. 2d 151 (1959). 

Where a widow of a landowner, who had 
died intestate leaving also a son and 
daughter, neither waived nor attempted 
to dispose of her homestead rights by a 
deed conveying her one third interest to 
her son reserving to herself a life estate in 
all the lands, a grantee of one half interest 
of the tract of land from the son, to whom 
the daughter had also conveyed her one 
third interest therein, was not entitled to 
have the exempt property partitioned over 
the widow's objection. Gresham v. Clark, 
231 Miss. 206, 95 So. 2d 234 (1957). 

The property of an intestate was not 
subject to partition or sale for partition 
during the widowhood, as long as it was 
occupied by her, unless she consented. La 
Blanc v. Busby, 223 Miss. 415, 78 So. 2d 
456 (1955). 

Under provision widow has the right to 
retain the homestead as it was during her 
husband's lifetime, and this is true even 
though he also left children surviving. 
Bohn v. Bohn, 193 Miss. 122, 5 So. 2d 429 
(1942), appeal dismissed, 316 U.S. 646, 62 
S. Ct. 1283, 86 L. Ed. 1730 (1942). 

Children cannot have partition of ex- 
empt property occupied or used by widow. 
Stevens v. Wilbourn, 88 Miss. 514, 41 So. 
66 (1906). 

Exempt property, real or personal, left 
by a deceased husband descends to his 
widow and children as tenants in com- 
mon, the grandchildren taking per stirpes 
the share of the deceased children, but the 
widow has the right to occupy and use the 
same freed from liability for rent or hire 
and from partition during her widowhood. 
Martin v. Martin, 84 Miss. 553, 36 So. 523 
(1904). 



2. To what property applicable. 

Where property is subject to partition 
during the lives of cotenants-husbands, 
the right to partition is not enjoined by the 
deaths of the cotenants-husbands and the 
survival of their wives; however, the wid- 
ows should retain their houses as im- 
provements on the land, if possible, or, in 
the alternative, if it is not feasible to 
partition the land to allow the widows to 
receive their respective houses as im- 
provements, then an accounting should be 
had as to such improvements. Carter v. 
Brewton, 396 So. 2d 617 (Miss. 1981). 

Where the husband of the defendant in 
a partition action had never established 
the property in question as his homestead, 
his widow had no homestead interest in 
the land which would prevent its parti- 
tion. Mathis v. Quick, 271 So. 2d 924 
(Miss. 1973). 

This section [Code 1942, § 478] applies 
only to the property of the decedent owned 
at the time of his death, and does not 
prevent partition of the property of a de- 
ceased cotenant. Solomon v. Solomon, 187 
Miss. 22, 192 So. 10 (1939). 

3. How title acquired immaterial. 

A widow or widower is entitled to full 
use and occupancy of homestead property 
during widowhood whether he or she took 
that interest by deed, devise, or descent. 
Stockett v. Stockett, 337 So. 2d 1237 
(Miss. 1976). 

It is not necessary to the operation of 
this section [Code 1942, § 478] that title 
should have been acquired by inheritance. 
Biggs v. Roberts, 237 Miss. 406, 115 So. 2d 
151 (1959). 

Widow, redeeming her interest from tax 
sale, had right against the other tenants 
to occupy property as homestead while 
widow, regardless of source from which 
cotenant's title was derived. Lackey v. 
Harrington, 162 Miss. 512, 139 So. 313 
(1932). 

4. — Renunciation of will. 

Although proper contracts not to re- 
nounce a will are enforceable even though 
Code 1972 § 91-5-25 provides that a hus- 
band or wife may renounce the will of 
another, the wife's agreement not to re- 
nounce her will constituted an unconscio- 
nable contract so as to permit the wife's 
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renunciation of her husband's will, not- 
withstanding her prior agreement not to 
renounce, where the wife was taken by 
her husband directly from her job to the 
office of the husband's attorney and per- 
suaded to assign the contract without 
prior knowledge of its existence or the 
opportunity to read the entire contract, 
and where the provision in the will, giving 
the wife a life estate in the parties' home- 
stead as long as she continued to live on 
the property, was minimal consideration 
when viewed against her rights under the 
laws of descent and distribution including 
her statutory right to a life estate in the 
homestead under Code 1972 § 91-1-23 
irrespective of her living on the property. 
Johnson v. Robinson, 351 So. 2d 1339 
(Miss. 1977). 

Upon a widow's renunciation of a testa- 
tor's will devising to her a life estate in his 
home with remainder to a daughter, the 
widow became entitled to a one-third in- 
terest to the property in fee, and the 
daughter to the other two-thirds interest 
therein, subject to the right of the widow 
to occupy and use it during her widow- 
hood. Milton v. Milton, 193 Miss. 563, 10 
So. 2d 175 (1942). 

Widow with one child, upon renouncing, 
took undivided interest in the homestead, 
which is not subject to partition during 
her widowhood as long as occupied by her, 
without her consent. Williams v. Williams, 
111 Miss. 129, 71 So. 300 (1916). 

5. Personal nature of right. 

In line with the purpose of these provi- 
sions, the immunity from partition, being 
personal to the widow, is not extended to 
her grandniece. Bohn v. Bohn, 193 Miss. 
122, 5 So. 2d 429 (1942), appeal dismissed, 
316 U.S. 646, 62 S. Ct. 1283, 86 L. Ed. 
1730 (1942). 

The right here conferred upon the 
widow is purely a personal one which does 
not pass to a grantee of her interest in the 
property. Middleton v. Claughton, 77 
Miss. 131, 24 So. 963 (1899). 

6. Effect on others' interests. 

The fact that a widow was given a right 
under the statute to have the undisturbed 
possession of the exempt homestead fol- 
lowing the death of the husband does not 
have the effect of destroying the tenancy 



in common, which arose in the property 
upon the death of the husband, merely 
because of the fact that the right of pos- 
session of the other heirs is postponed 
pending the widowhood of the wife. Bonds 
v. Bonds, 226 Miss. 348, 84 So. 2d 397 
(1956). 

A widow, children and grandchildren 
are tenants in common subject to the right 
by the widow to undisturbed possession of 
the exempt homestead. Bonds v. Bonds, 
226 Miss. 348, 84 So. 2d 397 (1956). 

The status of cotenancy is recognized by 
the statute, but the usual rights thereun- 
der are made subordinate to the widow's 
right of use and occupancy during her life. 
Bohn v. Bohn, 193 Miss. 122, 5 So. 2d 429 
(1942), appeal dismissed, 316 U.S. 646, 62 
S. Ct. 1283, 86 L. Ed. 1730 (1942). 

Under these provisions a widow's right 
has the attributes and incidents of a life 
estate, and the other heirs are vested with 
a future estate which takes effect in pos- 
session at the termination of the preced- 
ing estate or interest. Bohn v. Bohn, 193 
Miss. 122, 5 So. 2d 429 (1942), appeal 
dismissed, 316 U.S. 646, 62 S. Ct. 1283, 86 
L. Ed. 1730 (1942). 

A widow takes a child's part in the fee 
with the right of undisturbed possession 
or use of the homestead during her life- 
time, and her use thereof may not be 
divided with the children. Bohn v. Bohn, 
193 Miss. 122, 5 So. 2d 429 (1942), appeal 
dismissed, 316 U.S. 646, 62 S. Ct. 1283, 86 
L. Ed. 1730 (1942). 

7. "Partition". 

The partition prohibited by this section 
[Code 1942, § 478] means an actual divi- 
sion of title with the right of possession 
thereunder, not a mere record identifica- 
tion of the several interests therein with- 
out an assertion by the coparceners of 
their respective rights. Bohn v. Bohn, 193 
Miss. 122, 5 So. 2d 429 (1942), appeal 
dismissed, 316 U.S. 646, 62 S. Ct. 1283, 86 
L. Ed. 1730 (1942). 

8. Obligation to give accounting. 

The rights of the widow are absolute, 
and she cannot be called upon to account 
for the use and occupancy, nor forced to 
purchase the rights of her cotenants. 
Bohn v. Bohn, 193 Miss. 122, 5 So. 2d 429 
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(1942), appeal dismissed, 316 U.S. 646, 62 
S. Ct. 1283, 86 L. Ed. 1730 (1942). 

Children cannot have accounting, by 
widow, for her use of exempt property 
occupied or used by her. Stevens v. 
Wilbourn, 88 Miss. 514, 41 So. 66 (1906). 

9. Remarriage of widow/widower. 

Upon remarriage of a widow, her rights 
under § 91-1-23, which prevents partition 
of homestead property, are terminated 
and the entire property becomes subject to 
partition by any and all of the other joint 
owners. Cheeks v. Herrington, 523 So. 2d 
1033 (Miss. 1988). 

Upon remarriage of a widow, her rights 
under the statute are terminated and the 
entire property becomes subject to parti- 
tion by any and all of the other joint 
owners. Breland v. Bryant, 402 So. 2d 838 
(Miss. 1981). 

This provision ceases to operate when 
the widow remarries. Jefcoat v. Powell, 
235 Miss. 291, 108 So. 2d 868 (1959). 

10. Use without occupancy. 

Where a decedent resided on one tract 
of land and used this tract with another as 
a farm unit which consisted of less than 
160 acres, the widow was entitled to claim 
both parcels of land as a homestead al- 
though they were not contiguous. Horton 
v. Horton, 210 Miss. 116, 48 So. 2d 850 
(1950). 

Neither the cases dealing only with ur- 
ban property and those dealing with an 
urban tract and a rural tract as consti- 
tuting together one homestead are appli- 
cable to a case where rural lands are 
involved. Horton v. Horton, 210 Miss. 116, 
48 So. 2d 850 (1950). 

Widow, being entitled to use and occu- 
pancy of homestead, was entitled to rents 
thereof, and would so continue during her 
life or widowhood unless she elected or 
consented otherwise. Miers v. Miers, 160 
Miss. 746, 133 So. 133 (1931). 

Court could not order sale of homestead 
of widow more than 60 years of age who 
has moved from premises, but was being 
supported in part from products. Wright v. 
Coleman, 137 Miss. 699, 102 So. 774 
(1925). 

Exempt property of decedent descend- 
ing to the widow with others is used by 
her so long as its income is used for her 



support, whether or not she resides on it. 
Tiser v. McCain, 113 Miss. 776, 74 So. 660 
(1917). 

11. Value of property. 

The question of value has no place in 
the consideration of the rights of a surviv- 
ing widow to use and occupancy of the 
homestead, her rights being absolute so 
long as she remains a widow; the limita- 
tion on the value of the homestead that is 
exempt from creditors' demands, set by 
§ 85-3-21, is not applicable. Stockett v. 
Stockett, 337 So. 2d 1237 (Miss. 1976). 

The value of the homestead is not ma- 
terial in passing on the rights of the sur- 
viving widow, since it was never the inten- 
tion of the legislature that "160 acres of 
land should be reduced in quantity, save 
in one instance, and that is where the 
rights of the creditors were involved." Hor- 
ton v. Horton, 210 Miss. 116, 48 So. 2d 850 
(1950). 

Surviving widow entitled to occupy 
homestead of 160 acres irrespective of 
value, and heirs cannot have partition 
thereof. Dickerson v. Leslie, 94 Miss. 627, 
47 So. 659 (1908). 

Under this section [Code 1942, § 478] a 
surviving widow is entitled to occupy the 
homestead as it existed in the lifetime of 
the husband without reference to its 
value, the limit of value placed by law on 
exempt homesteads being solely for the 
benefit and protection of creditors and not 
affecting the rights of a surviving widow 
to the use and occupation of the home- 
stead against the other heirs of the de- 
ceased exemptionist. Moody v. Moody, 86 
Miss. 323, 38 So. 322 (1905). 

12. Tax delinquency. 

Where a widow of intestate occupied 
and used intestate's tax delinquent prop- 
erty, she could not permit the title to 
mature in the state and thereafter pur- 
chase the land for her own benefit at the 
expense of the children and any purchase 
she made of the tax title was made for the 
joint benefit of her and the intestate's 
children. La Blanc v. Busby, 223 Miss. 415, 
78 So. 2d 456 (1955). 

Widow, redeeming her interest from tax 
sale, had right against the other tenants 
to occupy property as homestead while 
widow, regardless of source from which 
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cotenant's title was derived. Lackey v. 
Harrington, 162 Miss. 512, 139 So. 313 
(1932). 

13. Insurance. 

Proceeds of policy procured by widow on 
homestead property occupied by herself 
and children as cotenants, each having an 
undivided one-fifth interest therein, did 
not inure to the benefit of the children as 
cotenants merely because of alleged fidu- 
ciary relationship existing between them 
as such, notwithstanding insurance was 
not limited to widow's separate interest. 
Collette v. Long, 179 Miss. 650, 176 So. 
528 (1937). 

14. Practice and procedure. 

A bill to establish widow's right to pos- 
session and occupancy of the homestead of 
her deceased husband need not negative 



the exception contained in Code 1942, 
§ 476. Reed v. Reed, 197 Miss. 261, 19 So. 
2d 745 (1944). 

Where the defendant, a decedent's adult 
son, and his family were in possession of 
the lower floor and part of the second floor 
of a two-story homestead property, the 
widow was properly granted a peremptory 
writ upon the issue of liability for rent for 
the portion of the homestead occupied by 
the son, and she was entitled to have him 
ejected. Bohn v. Bohn, 193 Miss. 122, 5 So. 
2d 429 (1942), appeal dismissed, 316 U.S. 
646, 62 S. Ct. 1283, 86 L. Ed. 1730 (1942). 

Decree in partition ordering and con- 
firming sale of homestead, to which widow 
objected, should be vacated and bill dis- 
missed. Talley v. Talley, 108 Miss. 84, 66 
So. 328 (1914). 



§ 91-1-25, 
him. 



Person who has killed another not to inherit from 



If any person wilfully cause or procure the death of another in any way, he 
shall not inherit the property, real or personal, of such other; but the same 
shall descend as if the person so causing or procuring the death had prede- 
ceased the person whose death he perpetrated. 

SOURCES: Codes, 1892, § 1554; Laws, 1906, § 1660; Hemingway's 1917, § 1392; 
Laws, 1930, § 1413; Laws, 1942, § 479; Laws, 1992, ch. 311, § 1, eff from and 
after July 1, 1992. 

Cross References — Prohibition against murderer taking under will, see § 91-5-33. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

2. Construction. 

1. In general. 

Neither the Mississippi slayer's statute, 
Miss. Code Ann. § 91-1-25, or the Missis- 
sippi Uniform Simultaneous Death Act, 
Miss. Code Ann. §§ 91-3-1 through 91- 
13-15 acted to entitle the estate of a wife 
who was killed by her husband in a mur- 
der-suicide to a child's share of the hus- 
band's estate; husband's son by a previous 
marriage was the husband's sole heir-at- 
law. Estate of Miller v. Miller, 840 So. 2d 
703 (Miss. 2003). 



Evidence of a guilty plea to a charge of 
manslaughter is not sufficient, standing 
alone, to enable a fact finder to conclude 
that one is prohibited from inheriting un- 
der §§ 91-1-25 and 91-5-33. Hood v. 
VanDevender, 661 So. 2d 198 (Miss. 1995). 

An action alleging that funds distrib- 
uted to a decedent's son under a prior 
decree which adjudicated the intestate 
distribution of the decedent's estate, were 
"wrongfully inherited" pursuant to § 91- 
1-25 because the decedent's son willfully 
caused the decedent's death, was barred 
by § 91-1-31. Johnson v. Howell, 592 So. 
2d 998 (Miss. 1991). 
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Mississippi Code § 91-1-25 represents a 
legislatively-created exception. Roberts v. 
Grisham, 493 So. 2d 940 (Miss. 1986). 

Decedent's husband was entitled to in- 
herit an interest in land owned by his 
wife, even though he had entered into a 
consent decree in Michigan in which he 
relinquished his rights as heir of his wife, 
where the parties did not intend the Mich- 
igan decree to cover Mississippi lands; the 
testimony of husband that he shot his wife 
accidentally was properly admitted in ev- 
idence as an exception to the dead man's 
statute; insofar as the shooting was not 
wilful, the husband was not barred from 
inheriting by statute. Bianchi v. Scott, 363 
So. 2d 289 (Miss. 1978). 

Equitable estoppel does not and cannot 
authorize the exercise of a personal right 
which terminates with the death of a 
spouse, and the fact that a husband shot 
and killed his wife, an act which would 
have precluded his inheriting her estate, 
is no justification for permitting the de- 
ceased wife's personal representatives to 
renounce the husband's will, an act which 
by law can only be invoked personally by a 
surviving spouse. Jenkins v. Borodofsky, 
211 So. 2d 874 (Miss. 1968). 

The statute requiring commencement of 
action to recover land ten years after right 
to do so accrues, did not apply to a suit to 
cancel as cloud on title claim asserted by 
husband who pleaded guilty to man- 
slaughter in the death of his wife. Henry v. 
Toney, 217 Miss. 716, 64 So. 2d 904 (1953). 

In a suit to cancel as cloud on title claim 
asserted by husband by virtue of inheri- 
tance from his deceased spouse, where it 
was finally adjudicated that the husband 
had pleaded guilty to manslaughter in the 
death of his wife, the suit was not one for 
penalty or forfeiture on a penal statute 
required to be brought within one year 



from the date of offense. Henry v. Toney, 
217 Miss. 716, 64 So. 2d 904 (1953). 

Under this section [Code 1942, § 479] it 
is not requisite that the wilful killing shall 
amount to murder but it is enough that it 
was wilful and without justification in 
law. Henry v. Toney, 211 Miss. 93, 50 So. 
2d 921 (1951). 

In a suit to cancel husband's claim to 
property of wife on the ground that he had 
feloniously slain his wife in Ohio and 
thereby forfeited his right to the property 
under this section [Code 1942, § 479], the 
fact that the husband pleaded guilty to 
manslaughter in Ohio does not admit a 
wilful killing but the husband should be 
allowed to introduce evidence to explain 
the circumstances of killing. Henry v. 
Toney, 211 Miss. 93, 50 So. 2d 921 (1951). 

Insurance beneficiary's acts, after an 
assault by her husband, in running to a 
neighbor's home, procuring a gun and 
returning to shoot her husband through 
the window, constituted a deliberate ho- 
micide without justification in law and 
precluded her, as the widow beneficiary, 
from claiming the proceeds of a life insur- 
ance policy. Gholson v. Smith, 210 Miss. 
28, 48 So. 2d 603 (1950). 

2. Construction. 

Slayer's statutes such as Miss. Code 
Ann. § 91-1-25 are strictly construed and 
narrow in purpose. Estate of Miller v. 
Miller, 840 So. 2d 703 (Miss. 2003). 

The Mississippi slayer's statute, Miss. 
Code Ann. § 91-1-25, is a statute of exclu- 
sion, not inclusion and, when applicable, 
it acts to exclude a slayer from participa- 
tion in the victim's estate but it does not 
act to include the victim in the slayer's 
estate due to the slayer's crime. Estate of 
Miller v. Miller, 840 So. 2d 703 (Miss. 
2003). 



RESEARCH REFERENCES 



ALR. Felonious killing of ancestor as 
affecting intestate succession. 39 A.L.R.2d 
477. 

Killing of insured by beneficiary as af- 
fecting life insurance or its proceeds. 27 
A.L.R.3d 794. 

Felonious killing of one cotenant or ten- 
ant by the entireties by the other as af- 



fecting latter 's right in the property. 42 
A.L.R.3d 1116. 

Homicide as precluding taking under 
will or by intestacy. 25 A.L.R.4th 787. 

Am Jur. 23 Am. Jur. 2d, Descent and 
Distribution §§ 50 et seq. 
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§ 91-1-27. 

made. 



How title to property acquired by descent may be 



In all cases in which persons have died, or may hereafter die, wholly or 
partially intestate, having property, real or personal, any heir at law of such 
deceased person, or any one interested in any of the property as to which he 
shall have died intestate, may petition the chancery court of the county in 
which said deceased had his mansion house or principal place or residence, or 
in which any part of his real estate may be situated, in case he was a 
nonresident, setting forth the fact that said person died wholly or partially 
intestate, possessed of real or personal property in the State of Mississippi, the 
names of the heirs at law or next of kin, and praying that the person named in 
said petition be recognized and decreed to be the heir at law of said deceased. 

SOURCES: Codes, 1906, § 2790; Hemingway's 1917, § 310; Laws, 1930, § 359; 
Laws, 1942, § 1270; Laws, 1896, ch. 93. 

Cross References — Applicability of this section to inheritances by and from 
illegitimates, see § 91-1-15. 

Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

A claimant's timely filing, 3 days after 
the decedent's death, of a sworn Petition 
for Letters of Administration in which he 
alleged that he was the son and sole 
surviving heir of the deceased, sufficiently 
complied with the provisions of §§ 91-1- 
15, 91-1-27 and 91-1-29 and therefore his 
claim of heirship was not barred by the 
statute of limitations of § 91-l-15(3)(c). 
The fact that the claimant did not pre- 
cisely state that he was the "illegitimate" 
or "born-out-of-wedlock" son, as opposed 
to simply declaring himself to be "the son," 
was a matter of semantics which made no 
difference; the indication that he was the 
sole surviving heir was sufficiently clear. 
Wash v. Mcintosh, 566 So. 2d 1208 (Miss. 
1990). 

A party may combine a suit to deter- 
mine heirship with a suit to contest a will. 
Dees v. Estate of Moore, 562 So. 2d 109 
(Miss. 1990). 

Section 91-l-15(3)(c), which requires 
that an action seeking adjudication of 
paternity be filed within 90 days after the 
first publication of notice to creditors, does 
not require that notice be given within the 
90-day period. An out-of-wedlock child 
who brought a claim for heirship after her 



father's death complied with the filing 
requirement by petitioning to be ap- 
pointed administratrix and seeking to be 
declared the sole and only heir-at-law, 
where other persons, who would inherit 
from the decedent, had actual knowledge 
of the claim of heirship as evidenced by 
their hiring of an attorney, and, before the 
estate was closed, were properly allowed 
by the court to file their claim. The sum- 
mons by publication requirement of § 91- 
1-29 was met, and all parties were given 
their day in court. This procedure suffi- 
ciently complied with the notice require- 
ments of § 91-1-27 and § 91-1-29, and the 
filing requirements of § 91-l-15(3)(c). 
Perkins v. Thompson, 551 So. 2d 204 
(Miss. 1989). 

When mother of decedent's alleged ille- 
gitimate child moved to intervene in case 
brought under Federal Employers Liabil- 
ity Act, it was incumbent on her to file 
petition in chancery court under § 91-1- 
27 and proceed under § 91-1-29, and in- 
tervention should have been denied be- 
cause these statutes had not been 
followed; where parties agreed for circuit 
judge to hear issue of paternity on merits, 
case would not be reversed because wrong 
court decided issue; on merits, circuit 
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judge was correct in dismissing proposed 
intervention because there was no clear 
and convincing evidence that decedent 
was child's natural father. Ivy v. Illinois 
Cent. Gulf R. Co., 510 So. 2d 520 (Miss. 
1987). 

Provided paternity is established as re- 
quired by §§ 91-1-27 and 91-1-29, "chil- 
dren" under Federal Employers Liability 
Act means illegitimate as well as legiti- 
mate children. Ivy v. Illinois Cent. Gulf R. 
Co., 510 So. 2d 520 (Miss. 1987). 

Illegitimate child has right to inherit in 
father's wrongful death claim, but such 
claim must be asserted and established by 
clear and convincing evidence under 
§§ 91-1-27 and 91-1-29. Ivy v. Illinois 
Cent. Gulf R. Co., 510 So. 2d 520 (Miss. 
1987). 

Administrator who, in his petition for 
administration, represented that dece- 
dent's half-sister was the sole heir, even 
though he had actual knowledge that de- 
cedent had a living natural daughter, 
made a serious misrepresentation to the 
court, and, if the misrepresentation was 
determined to be a fraud on the court, the 
administrator would be removed. Camp- 
bell v. Gregory, 493 So. 2d 950 (Miss. 
1986). 

Although appointment of plaintiff as 
administrator of brother's estate may 
have violated Mississippi Code Annotated 
§ 91-1-27, wrongful death action would 
not be dismissed where such appointment 
could be attacked in Chancery Court of De 
Soto County, Mississippi, which court ap- 
pointed plaintiff as administrator. 
McGowan v. Riley, 628 F. Supp. 1087 (N.D. 
Miss. 1985). 



This section [Code 1942, § 12701 and 
Code 1942, § 1271 must be read as in pari 
materia. Shepherd v. Townsend, 249 Miss. 
383, 163 So. 2d 746 (1964). 

The statute providing for the determi- 
nation of the heirs of a decedent by a 
chancery court applies where the dece- 
dent has left a will bequeathing in part or 
entirely his estate to his nearest of kin 
according to the laws of descent and dis- 
tribution. Shepherd v. Townsend, 249 
Miss. 383, 163 So. 2d 746 (1964). 

Where there was no proceeding under 
this statute for the determination of heirs, 
one not a party to the administration of a 
decedent's estate may question its distri- 
bution even after expiration of the two 
years within which the statute permits 
the opening of an account. Shepherd v. 
Townsend, 249 Miss. 383, 163 So. 2d 746 
(1964). 

Adopted children of decedent are not 
necessary parties to suit to adjudicate 
heirship, unless decree of adoption made 
adopted children lawful heirs of adopting 
parent. Whitman v. Whitman, 206 Miss. 
838, 41 So. 2d 22 (1949). 

In a suit under this section [Code 1942, 
§ 1270] to have themselves declared 
heirs, brother and sister of deceased, al- 
legedly insane at time of marriage, could 
not after his death collaterally attack 
marriage which was merely voidable. 
White v. Williams, 159 Miss. 732, 132 So. 
573, 76A.L.R. 757(1931). 

Defendant held to have complete rem- 
edy at law relative to who was heir, in 
death action against it by administrator. 
Craft v. Homochitto Lumber Co., 141 
Miss. 156, 106 So. 440 (1925). 



RESEARCH REFERENCES 



Am Jur. 23 Am. Jur. 2d, Descent and 
Distribution §§ 25 et seq. 

CJS. 26B C.J.S., Descent and Distribu- 
tion §§ 9 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 



Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 91-1-29. Heirs to be cited to appear. 

All the heirs at law and next of kin of said deceased who are not made 
parties plaintiff to the action shall be cited to appear and answer the same. And 
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in addition thereto a summons by publication shall be made addressed to "The 
heirs at law of , Deceased," and shall be published as other publica- 
tions to absent or unknown defendants, and the cause shall be proceeded with 
as other causes in chancery, and upon satisfactory evidence as to death of said 
person and as to the fact that the parties to said suit are his sole heirs at law, 
the court shall enter a judgment that the persons so described be recognized as 
the heirs at law of such a decedent, and as such be placed in possession of his 
estate. And said judgment shall be evidence in all the courts of law and equity 
in this state that the persons therein named are the sole heirs at law of the 
person therein described as their ancestor. 

SOURCES: Codes, 1906, § 2791; Hemingway's 1917, § 311; Laws, 1930, § 360; 
Laws, 1942, § 1271; Laws, 1991, ch. 573, § 127, eff from and after July 1, 
1991. 

Cross References — Publication of summons for unknown heirs, see § 13-3-25. 
Applicability of this section to inheritances by and from illegitimates, see § 91-1-15. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

When the individual asserting heirship 
claims to be an illegitimate child, the 
necessary parties include those blood re- 
lations of the decedent that would be the 
decedent's heirs at law should the illegiti- 
mate's claim of paternity fail; these per- 
sons are necessary parties even if they 
would be completely excluded from inher- 
itance if the paternity claim is proven. In 
re Brewer, 755 So. 2d 1108 (Miss. Ct. App. 
1999). 

A claimant's timely filing, 3 days after 
the decedent's death, of a sworn Petition 
for Letters of Administration in which he 
alleged that he was the son and sole 
surviving heir of the deceased, sufficiently 
complied with the provisions of §§ 91-1- 
15, 91-1-27 and 91-1-29 and therefore his 
claim of heirship was not barred by the 
statute of limitations of § 91-l-15(3)(c). 
The fact that the claimant did not pre- 
cisely state that he was the "illegitimate" 
or "born-out-of-wedlock" son, as opposed 
to simply declaring himself to be "the son," 
was a matter of semantics which made no 
difference; the indication that he was the 
sole surviving heir was sufficiently clear. 
Wash v. Mcintosh, 566 So. 2d 1208 (Miss. 
1990). 

A party may combine a suit to deter- 
mine heirship with a suit to contest a will. 



Dees v. Estate of Moore, 562 So. 2d 109 
(Miss. 1990). 

Section 91-l-15(3)(c), which requires 
that an action seeking adjudication of 
paternity be filed within 90 days after the 
first publication of notice to creditors, does 
not require that notice be given within the 
90-day period. An out-of-wedlock child 
who brought a claim for heirship after her 
father's death complied with the filing 
requirement by petitioning to be ap- 
pointed administratrix and seeking to be 
declared the sole and only heir-at-law, 
where other persons, who would inherit 
from the decedent, had actual knowledge 
of the claim of heirship as evidenced by 
their hiring of an attorney, and, before the 
estate was closed, were properly allowed 
by the court to file their claim, the sum- 
mons by publication requirement of § 91- 
1-29 was met, and all parties were given 
their day in court. This procedure suffi- 
ciently complied with the notice require- 
ments of § 91-1-27 and § 91-1-29, and the 
filing requirements of § 91-l-15(3)(c). 
Perkins v. Thompson, 551 So. 2d 204 
(Miss. 1989). 

Illegitimate child has right to inherit in 
father's wrongful death claim, but such 
claim must be asserted and established by 
clear and convincing evidence under 
§§ 91-1-27 and 91-1-29. Ivy v. Illinois 
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Cent. Gulf R. Co., 510 So. 2d 520 (Miss, cause these statutes had not been 

1987). followed; where parties agreed for circuit 

Provided paternity is established as re- judge to hear issue of paternity on merits, 

quired by §§ 91-1-27 and 91-1-29, "chil- case would not be reversed because wrong 

dren" under Federal Employers Liability court decided issue; on merits, circuit 

Act means illegitimate as well as legiti- judge was correct in dismissing proposed 

mate children. Ivy v. Illinois Cent. Gulf R. intervention because there was no clear 

Co., 510 So. 2d 520 (Miss. 1987). and convincing evidence that decedent 

When mother of decedent's alleged ille- was child's natural father. Ivy v. Illinois 

gitimate child moved to intervene in case Cent. Gulf R. Co., 510 So. 2d 520 (Miss. 

brought under Federal Employers Liabil- 1987). 

ity Act, it was incumbent on her to file This section [Code 1942, § 1271] must 

petition in chancery court under § 91-1- be read as in pari materia with Code 1942, 

27 and proceed under § 91-1-29, and in- § 1270. Shepherd v. Townsend, 249 Miss, 

tervention should have been denied be- 383, 163 So. 2d 746 (1964). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Descent and Procedure, Applicability of Rules, and Ju- 
Distribution §§ 41 et seq. risdiction and Venue — Rules 16, 81 and 

CJS. 26B C.J.S., Descent and Distribu- 82. 52 Miss. L. J. 105, March, 1982. 
tion §§ 23 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 

§ 91-1-31. Judgment as to descent of property cannot be 
assailed collaterally except for fraud. 

A judgment so rendered as provided in Section 91-1-29 shall not be 
assailed collaterally, except for fraud, and shall be binding and conclusive upon 
all persons cited to appear from the date of its rendition, and upon all persons 
whomsoever from and after the expiration of two (2) years from the date on 
which the same was rendered, saving to minors and persons of unsound mind, 
the right to re-open said cause within one (1) year after attaining majority or 
being restored to sanity. A judgment so rendered shall thereupon be filed, 
recorded and indexed by the chancery clerk of the county where rendered in 
the general deed records of said county, just as if it were a deed of conveyance 
from said decedent to his heirs at law. And a certified copy of such judgment 
may likewise be filed, recorded and indexed in any other county where the 
decedent owned land at the date of his death. 

SOURCES: Codes, 1906, § 2792; Hemingway's 1917, § 312; Laws, 1930, § 361; 
Laws, 1942, § 1272; Laws, 1991, ch. 573, § 128, eff from and after July 1, 
1991. 

Cross References — Saving of rights of infant when his real estate is sold or 
conveyed, see § 11-5-115. 

Limitation of actions on domestic judgments generally, see §§ 15-1-43, 15-1-57. 
Ratification of debt contracted during infancy, see § 15-3-11. 
Proceedings pertaining to trusts and estates, see Miss. R. Civ. P. 81. 
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JUDICIAL DECISIONS 

1. In general. caused the decedent's death, was barred 

An action alleging that funds distrib- by § 91-1- 31. Johnson v. Howell, 592 So. 

uted to a decedent's son under a prior 2d 998 (Miss. 1991). 

decree which adjudicated the intestate Judgment or decree obtained by fraud is 

distribution of the decedent's estate, were void, and may be cancelled or enjoined in 

"wrongfully inherited" pursuant to § 91- a court of equity. Weems v. Vowell, 122 

1-25 because the decedent's son willfully Miss. 342, 84 So. 249 (1920). 
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CHAPTER 3 
Uniform Simultaneous Death Law 

Sec. 

91-3-1. How chapter cited. 

91-3-3. Construction. 

91-3-5. Disposition of property in absence of evidence of survivorship. 

91-3-7. Beneficiaries of another person's disposition of property. 

91-3-9. Joint tenants or tenants by the entirety. 

91-3-11. Insurance policies or contracts. 

91-3-13. Chapter not to apply to persons dying before effective date. 

91-3-15. Provision in will, etc., rendering chapter inapplicable. 

§ 91-3-1. How chapter cited. 

This chapter may be cited as the Uniform Simultaneous Death Law. 

SOURCES: Codes, 1942, § 479-08; Laws, 1956, ch. 214, § 8, eff from and after 
July 1, 1956. 

Comparable Laws from other States — Alabama Code, §§ 43-7-1 through 43-7-8. 
Arkansas Code Annotated, §§ 28-10-101 through 28-10-111. 
Georgia Code Annotated, §§ 53-10-1 through 53-10-6. 
Tennessee Code Annotated, §§ 31-3-101 through 31-3-107. 
Texas Probate Code, § 47. 

RESEARCH REFERENCES 

ALR. Construction, application, and ef- Schoenblum, Estate Planning Forms 

feet of Uniform Simultaneous Death Act. and Clauses with CD Rom (Anderson Pub- 

39 A.L.R.3d 1332. lishing). 

Am Jur. Am. Jur. 2d Desk Book, Doc. Christensen, International Estate Plan- 
No. 129, jurisdictions adopting Uniform n ing, Second Edition (Matthew Bender). 
Simultaneous Death Law. Murphy's Will Clauses: Annotations 

Practice References. Robinson and and Forms with Tax E ff e cts (Matthew 

Mobley, Pritchard on the Law of Wills and Bender) 

Nossaman and Wyatt, Trust Adminis- 
tration and Taxation (Matthew Bender). 



Administration of Estates, Fifth Edition 
(Michie). 

Burke, Friel, and Gagliardi, Modern Es- 
tate Planning, Second Edition (Matthew t . Bl * e1 ' ^ lvln I 1V J ust ; s: Forms and PraC 



Bender). 

Freeman and Rapkin, Planning for Estate Planning Package (CD-ROM) 



tice (Matthew Bender). 
Estate Ph 
Large Estates (Matthew Bender). (LexisNexis). 

§ 91-3-3. Construction. 



This chapter shall be so construed and interpreted as to effectuate its 
general purpose to make uniform the law in those states which enact the 
Uniform Simultaneous Death Law. 

SOURCES: Codes, 1942, § 479-07; Laws, 1956, ch. 214, § 7, eff from and after 
July 1, 1956. 
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§ 91-3-5 Trusts and Estates 

§ 91-3-5. Disposition of property in absence of evidence of 
survivorship. 

Where the title to property or the devolution thereof depends upon priority 
of death and there is no sufficient evidence that the persons have died 
otherwise than simultaneously, the property of each person shall be disposed 
of as if he had survived, except as provided otherwise in this chapter. 

SOURCES: Codes, 1942, § 479-01; Laws, 1956, ch. 214, § 1, eff from and after 
July 1, 1956. 

Cross References — Presumption of death from long continued absence, see 
§ 13-1-23. 

JUDICIAL DECISIONS 

1. In general. Neither the Mississippi slayer's statute, 

No presumption as to survivorship as Miss. Code Ann. § 91-1-5, or the Missis- 

between persons killed in a common disas- sippi Uniform Simultaneous Death Act, 

ter arises under the Mississippi Uniform Miss. Code Ann. §§ 91-3-1 through 91- 

Simultaneous Death Act, Miss. Code Ann. 3-15 acted to entitle the estate of a wife 

§§ 91-3-1 through 91-3-15, nor is there a who was killed by her husband in a mur- 

presumption of simultaneous death; the der-suicide to a child's share of the hus- 

burden of proof is on the party whose band's estate; husband's son by a previous 

claim depends on survivorship to estab- marriage was the husband's sole heir-at 

lish the fact. Estate of Miller v. Miller, 840 -law. Estate of Miller v. Miller, 840 So. 2d 

So. 2d 703 (Miss. 2003). 703 (Miss. 2003). 

RESEARCH REFERENCES 

ALR. Construction, application, and ef- Practice References. Young, Trial 

feet of Uniform Simultaneous Death Act. Handbook for Mississippi Lawyers 

39A.L.R.3d 1332. § 19:18. 

Am Jur. 22A Am. Jur. 2d, Death CJS. 25A C.J.S., Death §§ 7, 15, 16. 
§§ 258, 259. 

§ 91-3-7. Beneficiaries of another person's disposition of 
property. 

Where two (2) or more beneficiaries are designated to take successively by 
reason of survivorship under another person's disposition of property and there 
is no sufficient evidence that these beneficiaries have died otherwise than 
simultaneously, the property thus disposed of shall be divided into as many 
equal portions as there are successive beneficiaries and these portions shall be 
distributed respectively to those who would have taken in the event that each 
designated beneficiary had survived. 

SOURCES: Codes, 1942, § 479-02; Laws, 1956, ch. 214, § 2, eff from and after 
July 1, 1956. 
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Uniform Simultaneous Death Law § 91-3-15 

§ 91-3-9. Joint tenants or tenants by the entirety. 

Where there is no sufficient evidence that two (2) joint tenants have died 
otherwise than simultaneously the property so held shall be distributed one 
half (V2) as if one had survived and one half (V2) as if the other had survived. 
If there are more than two (2) joint tenants and all of them have so died the 
property thus distributed shall be in the proportion that one bears to the whole 
number of joint tenants. 

SOURCES: Codes, 1942, § 479-03; Laws, 1956, ch. 214, § 3, eff from and after 
July 1, 1956. 

§ 91-3-11. Insurance policies or contracts. 

Where the insured and the beneficiary in a policy of life or accident 
insurance have died and there is insufficient evidence that they have died 
otherwise than simultaneously, the proceeds of the policy shall be distributed 
as if the insured had survived the beneficiary. 

SOURCES: Codes, 1942, § 479-04; Laws, 1956, ch. 214, § 4, eff from and after 
July 1, 1956. 

§ 91-3-13. Chapter not to apply to persons dying before effec- 
tive date. 

This chapter shall not apply to the distribution of the property of a person 
who has died before July 1, 1956. 

SOURCES: Codes, 1942, § 479-05; Laws, 1956, ch. 214, § 5, eff from and after 
July 1, 1956. 

§ 91-3-15. Provision in will, etc., rendering chapter inapplica- 
ble. 

This chapter shall not apply in the case of wills, living trusts, deeds, 
contracts of insurance or other contracts wherein provision has been made for 
distribution of property different from the provisions of this chapter. 

SOURCES: Codes, 1942, § 479-06; Laws, 1956, ch. 214, § 6, eff from and after 
July 1, 1956. 

RESEARCH REFERENCES 

ALR. Wills: construction of provision as multaneously, in a common disaster, or 
to which of two or more parties shall be within a specified period of time. 40 
deemed the survivor in case of death si- A.L.R.3d 359. 



39 



CHAPTER 5 
Wills and Testaments 

Sec. 

91-5-1. Who may execute; signature; attestation. 

91-5-3. Revocations. 

91-5-5. Children born after making of the will. 

91-5-7. Bequests not to lapse in certain cases. 

91-5-9. Devise to witness void. 

91-5-11. Devise or bequest to trustee. 

91-5-13. Creditor competent witness to will. 

91-5-15. Nuncupative wills. 

91-5-17. Parties in interest to nuncupative will to be cited. 

91-5-19. Nuncupative will not to be proven after six months unless reduced to 

writing. 

91-5-21. Members of armed forces and mariners at sea excepted. 

91-5-23. Provision for husband or wife to be in bar. 

91-5-25. Right of spouse to renounce will; form of renunciation; right to intestate 

share. 

91-5-27. Effect of no provision for husband or wife. 

91-5-29. Effect of wife or husband having separate estate. 

91-5-31. Repealed. 

91-5-33. Person who kills another not to take under his will. 

91-5-35. Will devising real property admitted to probate as muniment of title 

only; rights of interested parties unaffected. 

§ 91-5-1. Who may execute; signature; attestation. 

Every person eighteen (18) years of age or older, being of sound and 
disposing mind, shall have power, by last will and testament, or codicil in 
writing, to devise all the estate, right, title and interest in possession, 
reversion, or remainder, which he or she hath, or at the time of his or her death 
shall have, of, in, or to lands, tenements, hereditaments, or annuities, or rents 
charged upon or issuing out of them, or goods and chattels, and personal estate 
of any description whatever, provided such last will and testament, or codicil, 
be signed by the testator or testatrix, or by some other person in his or her 
presence and by his or her express direction. Moreover, if not wholly written 
and subscribed by himself or herself, it shall be attested by two (2) or more 
credible witnesses in the presence of the testator or testatrix. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (14); 1857, ch. 60, art. 34; 
1871, § 2388; 1880, § 1262; 1892, § 4488; Laws, 1906, § 5078; Hemingway's 
1917, § 3366; Laws, 1930, § 3550; Laws, 1942, § 657; Laws, 1970, ch. 324, § 1; 
Laws, 1973, ch. 314, § 1, eff from and after passage (approved March 14, 
1973). 

Cross References — Definition of term "will," see § 1-3-59. 

Recording of wills, see § 9-5-137. 

Anatomical gifts, see §§ 41-39-35 et seq. 

Descent and distribution generally, see §§ 91-1-1 et seq. 

Proof of wills by handwriting, see § 91-7-7. 

Release of powers of appointment, see §§ 91-15-1 et seq. 
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Criminal offense of alteration, destruction, or secretion of wills, see § 97-9-77. 
Criminal offense of forgery of record of will, see § 97-21-45. 
Criminal offense of forgery or counterfeiting of will, see § 97-21-63. 
Applicability of Mississippi Rules of Civil Procedure to proceedings which are subject 
to the provisions of Title 91, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

2. What interests are devisable. 

3. Establishment of lost or destroyed 

will. 

4. Reformation or revocation. 

5. Construction of wills. 

6. — Lapsed or void devises; property 

not devised by will. 

7. Effect of mistake. 

8. Testamentary capacity. 

9. — Determination; generally. 

10. — Sufficiency. 

11. — Undue influence. 

12. Execution, in general. 

13. —Codicil. 

14. Signature or subscription. 

15. Attestation. 

16. — Validity; particular circumstances. 

17. — Presence of witnesses. 

18. Particular instruments as valid testa- 

mentary instruments. 

19. Holographic wills. 

20. — Date requirement. 

21. — Reference to extrinsic documents. 

22. — Construction. 

23. — Particular instruments as valid ho- 

lographic wills. 

24. Probate; requirement, generally. 

25. — Practice and procedure. 

26. — Evidence. 

27. Admissibility. 

28. — Burden of proof. 

1. In general. 

Competent person may dispose of prop- 
erty by will in any manner not prohibited 
by law. Parker v. Broadus, 128 Miss. 699, 
91 So. 394 (1922). 

Right to devolve property by will and 
rights thereunder are statutory. Woodville 
v. Pizzati, 119 Miss. 442, 81 So. 127 (1919). 

Statute upon wills and testaments au- 
thorizes every person sui juris to devise all 
his estate, real or personal, of any descrip- 
tion whatever, and such a will unless 
broken by heirs or renounced by the 
widow governs the entire disposition of 



his estate. McGaughey v. Eades, 78 Miss. 
853, 29 So. 516 (1901). 

2. What interests are devisable. 

A testator cannot, by will, dispose of 
property which he or she placed, during 
his or her lifetime, in a validly created 
joint tenancy account with rights of survi- 
vorship. A subsequent will does not de- 
stroy the joint tenancy and does not ter- 
minate that tenancy and divest the corpus 
of it into the estate of the testator. Strange 
v. Strange, 548 So. 2d 1323 (Miss. 1989). 

A person of sound and disposing mind 
whose property has been placed under 
conservatorship may execute a valid will 
and may do so without the knowledge of 
the conservator or the permission of the 
court. Lee v. Lee, 337 So. 2d 713 (Miss. 
1976). 

This statute authorizes devises of all 
interests in real estate, whether present 
or future. Hemphill v. Mississippi State 
Hwy. Comm'n, 245 Miss. 33, 145 So. 2d 
455 (1962). 

A testator has the right to devise or 
bequeath all of the property which he may 
have, not only at the time the will is 
executed, but any that he may thereafter 
acquire and own at the time of his death. 
Milton v. Milton, 193 Miss. 563, 10 So. 2d 
175 (1942). 

A will does not operate as substitution 
of legatees as beneficiaries in testator's 
life policy payable to his executors, admin- 
istrators or assigns. Magee v. Bank of 
Hattiesburg & Trust Co., 134 Miss. 126, 
98 So. 541 (1923). 

Under this section [Code 1942, § 657] 
one may devise land acquired after the 
will. McRae v. Lowery, 80 Miss. 47, 31 So. 
538 (1901). 

3. Establishment of lost or destroyed 

will. 

The evidence was sufficient to rebut the 
presumption that a testator revoked a will 
which was known to have been made and 
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was kept in a locked drawer of the testa- 
tor's desk, but which was not found upon 
his death, where the testator had a close 
and affectionate relationship with his 
daughter who was the sole beneficiary 
under the will, he talked to people about 
his will and told them that he was leaving 
his entire estate to his daughter, there 
was nothing in the record suggesting that 
he had changed his mind, the desk in 
which the will was kept was subject to 
entry by others, and there was evidence 
that someone had entered the house and 
the desk area after the testator died and 
emptied the contents of filing cabinet 
drawers. Matter of Berry v. Smith, 584 So. 
2d 400 (Miss. 1991). 

The trial court properly set aside a jury 
verdict finding that the decedent's lost or 
destroyed will had been properly executed 
where there was neither direct nor sec- 
ondary evidence that the alleged lost or 
destroyed will was ever signed, witnessed, 
and executed according to law. Gaston v. 
Gaston, 358 So. 2d 376 (Miss. 1978). 

Although there was no direct proof that 
the testatrix had destroyed the will, proof 
showing that the will was in her posses- 
sion when last seen and that it could not 
be found after her death, together with 
other evidence, sustained the chancellor's 
finding that complainant's proof was in- 
sufficient to establish the existence of the 
alleged lost or destroyed will at the time of 
testatrix's death, or to overcome the pre- 
sumption that the will had been destroyed 
by the testatrix during her lifetime with 
the intention of revoking it. James v. Bar- 
ber, 244 Miss. 234, 142 So. 2d 21 (1962). 

Failure to locate an instrument appar- 
ently alleged to have revoked a lost will of 
which an admittedly true copy was pro- 
duced, coupled with evidence that the 
devisee named had for years devoted him- 
self to fulfillment of an oral agreement 
with the testator, sustained establish- 
ment of the lost will. Denson v. Denson, 
203 Miss. 146, 33 So. 2d 311 (1948). 

To establish destroyed will, interested 
parties must establish date thereof, at- 
testing witnesses, and whether wholly or 
partly written and subscribed in testator's 
genuine handwriting. Didlake v. Ellis, 158 
Miss. 816, 131 So. 267 (1930). 

Personal property not disposed of by 
will is distributed under statute of descent 



and distribution. Eaton v. Broaderick, 101 
Miss. 26, 57 So. 298 (1912). 

4. Reformation or revocation. 

Any instrument expressly revoking a 
will must meet the requirements of Mis- 
sissippi Code § 91-5-1. Trotter v. Trotter, 
490 So. 2d 827 (Miss. 1986). 

The mental capacity required to revoke 
a will is the same as that required to make 
one. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

Courts cannot add to or take from a will 
or make a new will for the parties. Wil- 
liams v. Gooch, 208 Miss. 223, 44 So. 2d 57 
(1950). 

Courts will not by construction add to 
the terms of the will. Jones v. Carey, 122 
Miss. 244, 84 So. 186 (1920). 

Courts can no more supply defects in 
the execution of a will or codicil than they 
can add to or subtract from its words. 
Johnson v. Delome Land & Planting Co., 
77 Miss. 15, 26 So. 360 (1899). 

No court can decree the reformation and 
correction of a will. Schlottman v. 
Hoffman, 73 Miss. 188, 18 So. 893, 55 Am. 
St. R. 527 (1895). 

5. Construction of wills. 

Where the residuary clause of a will 
devised the remainder of a trust to named 
persons, "my heirs at law, including", fol- 
lowing which all the testator's heirs were 
named with the exception of his two older 
children by his first wife, and the will was 
carefully drawn, with gifts made to the 
testator's heirs at law in other parts of the 
will without naming them individually, it 
was evident that the testator intended 
under the residuary clause to make a gift 
to certain named individuals, rather than 
to a class. Eubanks v. Lucius, 257 So. 2d 
215 (Miss. 1972). 

A will is to be construed so as to avoid 
intestacy if that can be reasonably done 
considering the language employed in the 
instrument and the circumstances con- 
fronting the testator at the time of execu- 
tion. Martin v. Eslick, 229 Miss. 234, 90 
So. 2d 635 (1956), corrected, 229 Miss. 
261, 92 So. 2d 244 (1957). 

Where, at the time a testator made his 
will, he owned property designated in the 
will as the "home place," which he after- 
wards disposed of, and acquired other 
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property which answered the same de- 
scription, and owned it at his death, the 
will must be applied thereto, unless some- 
thing therein indicates that the testator 
does not so intend. Milton v. Milton, 193 
Miss. 563, 10 So. 2d 175 (1942). 

The term "reversion" is not used in a 
restricted sense, but includes the right of 
reversion which would mature into an 
estate upon the happening of an uncertain 
future contingency the same as upon the 
happening of an event which at the time of 
the execution of a conveyance is certain to 
occur in the future. Ricks v. Merchants 
Nat'l Bank & Trust Co., 191 Miss. 323, 2 
So. 2d 344 (1941). 

A possibility of reverter owned by a 
testatrix at the time of her death passed to 
her residuary devisee, and did not de- 
scend according to the laws of descent and 
distribution. Ricks v. Merchants Nat'l 
Bank & Trust Co., 191 Miss. 323, 2 So. 2d 
344 (1941). 

A will does not operate as substitution 
of legatees as beneficiaries in testator's 
life policy payable to his executors, admin- 
istrators or assigns. Magee v. Bank of 
Hattiesburg & Trust Co., 134 Miss. 126, 
98 So. 541 (1923). 

This section [Code 1942, § 657] is not 
qualified by Code 1942, § 700, defining 
the word "written." Sheehan v. Kearney, 
82 Miss. 688, 21 So. 41 (1896). 

6. — Lapsed or void devises; property 
not devised by will. 

Under this section [Code 1942, § 657] 
and Code 1942, § 831, a residuary devise 
or bequest carries everything the testator 
has attempted but failed to dispose of, 
unless a contrary intention appears from 
the will. Oliphant v. Skelton, 230 Miss. 
518, 93 So. 2d 181 (1957). 

Where a testatrix devised to her two 
daughters a life interest in certain real 
estate with the remainder over to their 
descendants, bequeathed one dollar each 
to her other children, and devised to the 
same two daughters the rest of her estate, 
both real and personal, the two daughters, 
having no children, took a fee to the realty. 
Oliphant v. Skelton, 230 Miss. 518, 93 So. 
2d 181 (1957). 

Remainder goes to heirs, where devise 
thereof is void. Wheat v. Lacals, 139 Miss. 
300, 104 So. 73 (1925). 



Devise lapsed because of death of devi- 
see descends as undisposed of property. 
Marx v. Hale, 131 Miss. 290, 95 So. 441 
(1923). 

7. Effect of mistake. 

A mistaken belief of an extrinsic fact, 
even though it causes a testator to make a 
will differently than he otherwise would 
had he known the truth, is insufficient to 
avoid a will. Sullivant v. Vick, 557 So. 2d 
760 (Miss. 1989). 

8. Testamentary capacity. 

The mental capacity required to revoke 
a will is the same as that required to make 
one. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

Capacity relates to time of execution; 
temporary insanity not presumed to con- 
tinue until execution of will. Scally v. 
Wardlaw, 123 Miss. 857, 86 So. 625 (1920). 

Sound and disposing mind of testator is 
essential. Gathings v. Howard, 122 Miss. 
355, 84 So. 240 (1920). 

One of testamentary capacity may exe- 
cute will from any motive. Moore v. Parks, 
122 Miss. 301, 84 So. 230 (1920). 

Where on an issue devisavit vel non the 
question is whether the testator was sane 
or insane the contestants are not required 
to prove his sanity beyond all reasonable 
doubt. King v. Rowan, 82 Miss. 1, 34 So. 
325 (1903). 

9. — Determination; generally. 

The granting of an instruction in a will 
contest which advised the jury that it 
could not return a verdict for the propo- 
nent if it found that the testatrix was in 
any way influenced, or guided, or directed, 
about, or in, or concerning the signing, 
publication, or the securing of attestation 
of the will by any person whomsoever, was 
reversible error, since it is undue influ- 
ence that vitiates a will; a testator has the 
right to be directed and assisted in the 
preparation of his will, and may have any 
aid or direction which he desires. Briscoe's 
v. Briscoe, 255 So. 2d 313 (Miss. 1971). 

In determining whether the chancellor 
should have granted a peremptory in- 
struction on the question of testamentary 
capacity the court must assume as true all 
the facts which contestant's evidence 
fairly tends to establish, together with all 
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reasonable inferences to be deduced there- 
from. Lowrey v. Wilkinson, 222 Miss. 201, 
75 So. 2d 643 (1954). 

In a proceeding devisavit vel non involv- 
ing a will which was challenged on the 
ground of lack of testamentary capacity 
and of undue influence, the submission to 
jury of both issues was in error where the 
evidence as to undue influence was insuf- 
ficient. In re Alexander's Will, 221 Miss. 
478, 73 So. 2d 172 (1954). 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, it should be assumed 
that general verdict of jury against valid- 
ity of will was on ground of want of testa- 
mentary capacity which was amply sup- 
ported by evidence, where proof was 
insufficient to sustain verdict on ground of 
undue influence. Blalock v. Magee, 205 
Miss. 209, 38 So. 2d 708 (1949). 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, judgment on general ver- 
dict against validity of will returned un- 
der instruction as to burden of proponents 
to establish both testamentary capacity 
and lack of undue influence by preponder- 
ance of evidence will not be reversed be- 
cause of refusal to grant peremptory in- 
struction on question of undue influence 
where there is sufficient evidence on ques- 
tion of want of testamentary capacity to 
warrant jury's finding. Blalock v. Magee, 
205 Miss. 209, 38 So. 2d 708 (1949). 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, general verdict of jury on 
issue of whether or not proponents have 
shown by preponderance of evidence both 
testamentary capacity and lack of undue 
influence at time of execution of will 
should be sustained if proponents fail to 
prove either or both of these necessary 
requirements. Blalock v. Magee, 205 Miss. 
209, 38 So. 2d 708 (1949). 

It is the general rule that the nature 
and extent of testator's estate may be 
shown on issue of testamentary capacity 
and undue influence. Norman v. Norman, 
196 Miss. 597, 18 So. 2d 130 (1944). 

Unnatural or unreasonable provisions 
not sufficient to show incapacity, but may 
be considered with other evidence. Scally 
v. Wardlaw, 123 Miss. 857, 86 So. 625 
(1920). 



Occasional fits of anger not connected 
with the will do not show incapacity. 
Moore v. Parks, 122 Miss. 301, 84 So. 230 
(1920). 

10. — Sufficiency. 

Trial court erred by giving the issue of 
the decedent's testamentary capacity to 
the jury where there was no indication 
that the decedent lacked testamentary 
capacity; on the contrary, she left her 
estate to the natural objects of her bounty, 
the decedent was capable of determining 
the property disposition that she wished, 
and she was cognizant of the nature of her 
actions. McClendon v. McClendon (In re 
Estate of Pigg), — So. 2d — , 2003 Miss. 
App. LEXIS 851 (Miss. Ct. App. Sept. 16, 
2003). 

A court did not err in finding that a 
testator had the necessary mental capac- 
ity to make a valid will where the propo- 
nent of the will made a prima facie case of 
testamentary capacity by placing into ev- 
idence the will of the decedent, the affida- 
vits of subscribing witnesses, and the 
judgment admitting the will to probate, 
and the only evidence offered by the con- 
testant was the testimony of an adverse 
witness whose testimony did not indicate 
that the testator lacked testamentary ca- 
pacity. Matter of Will of Wasson (Miss. 
1990) 562 So. 2d 74 

The evidence in a will contest action 
brought by the testator's son was insuffi- 
cient to establish testamentary incapacity 
where 2 witnesses stated that the testator 
had made statements of hostility toward 
his son and cursed him, neither witness 
could identify the reason for this attitude 
and expressed the belief that the son tried 
untiringly to please his father and obey 
him, and one witness testified to the tes- 
tator's drinking alcoholic beverages, 
"some" every day. Blanks v. Dickey, 542 
So. 2d 903 (Miss. 1989). 

Chancellor's finding that the testatrix 
lacked mental capacity to make a will was 
supported by a number of witnesses who 
had testified as to the testatrix's mental 
and physical condition on the day before 
the day after the alleged execution of the 
will, and it further appeared that for the 
three days involved the testatrix's condi- 
tion was continuous. Kelker v. Jordan, 228 
Miss. 847, 89 So. 2d 858 (1956). 
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On issue of testamentary capacity, it is 
for serious consideration of jury as to 
whether or not it is either natural or 
rational that testatrix should devise to 
sister and nephew half interest in home 
occupied by husband, when testatrix has 
ample personal assets to provide for them 
to extent greater than value of undivided 
interest devised in residence. Blalock v. 
Magee, 205 Miss. 209, 38 So. 2d 708 
(1949). 

It is neither unnatural nor evidence of 
abnormality that testatrix in her will 
should favor widowed sister, who was not 
in as good financial circumstances as 
other members of family and also her 
nephew who had lived in her home for 
many years. Blalock v. Magee, 205 Miss. 
209, 38 So. 2d 708 (1949). 

It cannot be said that an eccentric old 
man was not in one of his admitted peri- 
ods of calm and discretion at the time he 
executed a will when at that time he made 
intelligent and solicitous inquiry as to the 
contents and import of the will. Ward v. 
Ward, 203 Miss. 32, 33 So. 2d 294 (1948). 

Testator's disposition of his property to 
certain nephews and nieces to the exclu- 
sion of other nephews and nieces and an 
incompetent brother, was natural and just 
and did not, of itself, show lack of testa- 
mentary capacity or undue influence, 
where beneficiaries resided near testator, 
worked with and assisted him in the op- 
eration of his farm, and cared for testator 
during illness. Norman v. Norman, 196 
Miss. 597, 18 So. 2d 130 (1944). 

Chancellor's finding of testamentary ca- 
pacity reversed where will showed such 
capacity lacking and will made in contem- 
plation of suicide. Johnson v. Stansell, 94 
Miss. 923, 48 So. 619 (1909). 

11. — Undue influence. 

Where appellants' sole evidence that a 
will was procured by appellee's undue 
influence over his father was testimony 
from appellee's ex-wife, who had no first- 
hand knowledge and testified only as to 
conversations she allegedly had with ap- 
pellee, and her testimony was fully re- 
futed by appellee, appellants failed to 
meet their burden to show undue influ- 
ence. Hensley v. Harris, 870 So. 2d 1227 
(Miss. Ct. App. 2003), cert, denied, 870 So. 
2d 666 (Miss. 2004). 



A daughter failed to overcome the pre- 
sumption of undue influence arising from 
her father's execution of a will devising all 
of his property to her where the father had 
previously executed a will devising the 
property to all of his children, the father 
developed a dislike of all of his children 
except the daughter within two years af- 
ter the daughter moved in with the father 
to care for him after he suffered a stroke, 
the daughter did nothing to discourage 
the unwarranted ill will which her father 
developed towards her brothers and sis- 
ters, she took control of the father's finan- 
cial affairs and initiated the preparation 
of the second will by contacting a lawyer of 
her selection, she stayed in the waiting 
room of the lawyer's office while the will 
was being executed, she paid the lawyer 
at the father's request by writing a check 
from the father's account, and the execu- 
tion of the will was kept secret by the 
father and the daughter, though all mat- 
ters concerning the father had previously 
been discussed by all the children and all 
of them had participated in making deci- 
sions which concerned his well being and 
financial affairs. Green v. Woodall, 593 So. 
2d 471 (Miss. 1992). 

The test for rebutting a presumption of 
undue influence has been modified and no 
longer requires the independent advice of 
a competent person, but instead requires 
a showing of the grantor's "independent 
consent and action." Marsalis v. Lehmann, 
566 So. 2d 217 (Miss. 1990). 

One of the many ways of effecting un- 
due influence upon a testator is by misrep- 
resentation of fact; the misrepresentation 
may be made with the deliberate intent to 
deceive, knowing full well that it is false, 
as well as recklessly made without regard 
to its truth or falsity. In order to set aside 
a will resulting solely from the misrepre- 
sentation of a beneficiary, it must first be 
established that the representation was 
not true and actually influenced the tes- 
tator to make a will he or she would not 
otherwise have made, that but for the 
misrepresentation by the beneficiary, the 
will would have been entirely different. 
Sullivant v. Vick, 557 So. 2d 760 (Miss. 
1989). 

There was sufficient evidence of undue 
influence exercised upon a testatrix, in the 
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absence of which she would not have exe- 
cuted the will she made which left an 
undivided V2 interest in property owned 
by the testatrix and her husband to their 
daughters, where one of the testatrix's 
daughters made persistent efforts to get 
the testatrix to secure for her some inter- 
est in the property, the daughter con- 
stantly badgered the testatrix when she 
was well advanced in years and in failing 
health, the daughter played a material 
part in convincing the testatrix that her 
husband had devised all his real property 
to their sons, and the testatrix's only rea- 
son for executing the will was her convic- 
tion that her husband was devising all his 
property to the sons and it was her desire 
to treat all the children equally. Sullivant 
v. Vick, 557 So. 2d 760 (Miss. 1989). 

An attorney did not overcome the pre- 
sumption of undue influence over an eld- 
erly couple with whom he had entered into 
an oral arrangement under which couple 
made the attorney a signatory of their 
bank account with the authority to write 
checks for their needs in the event they 
became incapacitated and with the attor- 
ney being entitled to the balance of the 
account upon the couples' death where the 
attorney failed to advise the couple to 
secure independent advice and counsel, 
even though the arrangement was accom- 
plished without any intent on the part of 
the attorney to commit any wrongful act. 
Lowrey v. Will of Smith, 543 So. 2d 1155 
(Miss. 1989). 

Although testatrix' will was prepared by 
an independent attorney personally em- 
ployed by her for that purpose, evidence 
established that the will under which her 
regular attorney was the principal benefi- 
ciary had been procured by the exercise of 
undue influence upon testatrix by him. 
Holland v. Traylor, 227 So. 2d 829 (Miss. 
1969), overruled on other grounds, Davion 
v. Williams, 352 So. 2d 804 (Miss. 1977). 

In the absence of proof of an actual 
attempt to deceive the testator, his mis- 
taken belief that the principal devisee was 
his son would have been insufficient to 
show undue influence. Provenza v. 
Provenza, 201 Miss. 836, 29 So. 2d 669 
(1947). 

Jury may consider disposition of prop- 
erty, confidential relations, and mental 



and physical conditions of testator in de- 
termining undue influence; jury are sole 
judges as to undue influence. Isom v. 
Canedy, 128 Miss. 64, 88 So. 485 (1921). 

Undue influence may be made out by 
circumstantial evidence. Jamison v. 
Jamison, 96 Miss. 288, 51 So. 130 (1910). 

12. Execution, in general. 

The chancery court correctly denied 
probate to a document offered as the will 
of a decedent, where the document was 
neither wholly written and subscribed by 
the testator nor attested by two or more 
credible witnesses in the presence of the 
testator as required by § 91-5-1, but was 
entirely typewritten, signed by the dece- 
dent, and had a certificate of a notary 
public that it had been "sworn to and 
subscribed before me" followed by the sig- 
nature and seal of the notary. The history 
of will contests in Mississippi supports the 
view that the requirements that there be 
two attesting witnesses to a will and, 
moreover, that it be attested by them in 
the presence of the testator, and that such 
attestation be evidenced by the affixation 
of their signatures to document, are indis- 
pensable safeguards of the integrity of 
testimentary documents. Batchelor v. Es- 
tate of Powers, 348 So. 2d 776 (Miss. 
1977). 

Where a testator in his will clearly 
expressed a desire that his estate be held 
together, and it was evident that his in- 
tent could be followed only by execution of 
the trust recommended by the testator in 
his will, the form of the trust attached to 
the will was mandatory, and it was proper 
that the trust was admitted to probate 
and established, notwithstanding that the 
testator's words in the will attaching a 
draft of his plans for the trust, and recom- 
mending it as a guide, were merely prec- 
atory. Farmer v. Broadhead, 230 So. 2d 
779 (Miss. 1970). 

As a general rule of law, courts tend to 
sustain a testamentary document as hav- 
ing been legally executed if it is possible to 
do so consistent with statutory require- 
ments. Lyle v. Shannon, 228 So. 2d 594 
(Miss. 1969). 

Ordinarily, substantial compliance with 
statutory formalities in the execution of a 
will is sufficient in the absence of a sug- 
gestion of fraud, deception, undue influ- 
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ence or mental incapacity. Lyle v. Shan- 
non, 228 So. 2d 594 (Miss. 1969). 

It is the requisite to a valid will that it 
be executed as prescribed by statute. 
Boyles Coffee Co. v. Anderson, 218 So. 2d 
843 (Miss. 1969). 

No matter how earnestly one may de- 
sire and intend to make a will, a paper, 
although fully intended by the maker to 
be a will, is ineffective and invalid unless 
its execution meets statutory require- 
ments. Boyles Coffee Co. v. Anderson, 218 
So. 2d 843 (Miss. 1969). 

The purpose of statutes prescribing for- 
malities for the execution of wills is not to 
restrict the power of testator to dispose of 
his property, but it is to guard against 
mistakes, impositions, undue influences, 
fraud, deception, etc., which would divert 
the property of the testator from those 
intended by him or her to inherit same. 
Boyles Coffee Co. v. Anderson, 218 So. 2d 
843 (Miss. 1969). 

Although the intention of the testator is 
paramount in the construction of wills, 
the search for the testator's intention does 
not begin until there is a will executed in 
accordance with the requirements of this 
section [Code 1942, § 657]. Jones v. King, 
203 So. 2d 581 (Miss. 1967). 

An instrument executed by a husband 
and wife which purported to be their last 
will and testament but which was not 
witnessed by two subscribing witnesses 
and was neither wholly in the handwrit- 
ing of each, nor wholly in the handwriting 
of either, was invalid under the provisions 
of this section [Code 1942, § 657]. Seab v. 
Seab, 203 So. 2d 478 (Miss. 1967). 

A will was not executed within the re- 
quirements of this section [Code 1942, 
§ 657] where it appeared that after the 
witnesses, who were in a different room, 
had signed the instrument and the testa- 
trix's name had been signed thereto, it 
was then carried into the room of the 
testatrix who merely touched the pen. 
Kelker v. Jordan, 228 Miss. 847, 89 So. 2d 
858 (1956). 

Methods of executing will, and who may 
execute one, are defined by statute. 
Didlake v. Ellis, 158 Miss. 816, 131 So. 267 
(1930). 

Publication and attestation of will may 
be by construction. Green v. Pearson, 145 
Miss. 23, 110 So. 862 (1927). 



The writing of a will by a witness, at the 
request of the deceased, and embodying 
therein the disposition the deceased de- 
sired to make of his property, and the 
signing of the will by the deceased, was a 
sufficient declaration by the latter that 
the paper he had signed was his last will 
and testament, it being unnecessary for 
him to so declare in appropriate words. 
Green v. Pearson, 145 Miss. 23, 110 So. 
862 (1927). 

Duly attested will need not be dated. 
Lee v. Stewart, 139 Miss. 287, 104 So. 89 
(1925). 

Where there was a good faith effort to 
execute will, no technical construction 
should be allowed to defeat its purpose. 
Better v. Hirsch, 115 Miss. 614, 76 So. 555 
(1917). 

If it appears from the face of a writing 
testamentary in its character that a con- 
templated voyage and the dangers inci- 
dent thereto were merely the occasion of 
its execution, and that the testator's death 
while on the voyage was not made a con- 
dition upon which its validity depended, it 
will be operative and may be probated 
after his return and subsequent death. In 
re Redhead's Estate, 83 Miss. 141, 35 So. 
761 (1904). 

13. —Codicil. 

Failure to execute codicil as required of 
will rendered it invalid but did not affect 
the will. Hawkins v. Duberry, 101 Miss. 
17, 57 So. 919 (1912). 

14. Signature or subscription. 

The Chancellor made no error in sub- 
mitting the issue to the jury of whether 
there was compliance with § 91-5-1, 
where contestants of a will specifically 
charged that the signature to the will was 
not the testator's, where proponents, in 
their answer, denied all such allegations, 
where all witnesses for the proponents 
and all evidence offered on their behalf 
indicated that the testator had signed the 
will without assistance, and where the 
proponents changed their testimony only 
after overwhelming evidence was offered 
by the contestants that, at the very least, 
the testator, who was 88 years old at the 
time the will was executed, was assisted 
in making her signature. Webster v. 
Kennebrew, 443 So. 2d 850 (Miss. 1983). 
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A certificate of deposit payable to a 
decedent "P.O.D. (two named persons)" 
failed as a testamentary disposition by the 
decedent, since, among other things, it 
was neither in the handwriting of the 
decedent, nor signed by him, and did not 
otherwise conform to § 91-5-1. Rand v. 
Moore, 414 So. 2d 885 (Miss. 1981). 

A will was not executed within the re- 
quirements of this section [Code 1942, 
§ 657] where it appeared that after the 
witnesses, who were in a different room, 
had signed the instrument, and the testa- 
trix's name had been signed thereto, it 
was then carried into the room of the 
testatrix who merely touched the pen. 
Kelker v. Jordan, 228 Miss. 847, 89 So. 2d 
858 (1956). 

This section [Code 1942, § 657] does not 
require the testator to sign in the presence 
of the witnesses. Phifer v. McCarter, 222 
Miss. 415, 76 So. 2d 258 (1954). 

Any signature or mark signed by the 
testator, or by another in his presence and 
at his express direction, to the will, as and 
for his completed signature, and acknowl- 
edged and adopted by him as such at the 
time, in the presence of subscribing wit- 
nesses, is a sufficient signing. Wallace v. 
Harrison, 218 Miss. 153, 65 So. 2d 456 
(1953). 

In a will contest, that the testatrix's 
name, which appeared beside her mark, 
was written there at her request, did not 
establish the invalidity of the will. 
Wallace v. Harrison, 218 Miss. 153, 65 So. 
2d 456 (1953). 

The words "sign" and "subscribe" in this 
section [Code 1942, § 657] are not synon- 
ymous but are used in different senses. 
Baker v. Baker's Estate, 199 Miss. 388, 24 
So. 2d 841 (1946). 

The section [Code 1942, § 657] is not 
qualified by Code 1942, § 700. A testator, 
though able to write, is not required to 
write his name to his will, but he may sign 
by mark. Sheehan v. Kearney, 82 Miss. 
688, 21 So. 41 (1896). 

Where the testator consents to have his 
hand guided by another in signing his 
will, it is sufficient. Watson v. Pipes, 32 
Miss. 451 (1856). 

15. Attestation. 

The chancery court correctly denied 
probate to a document offered as the will 



of a decedent, where the document was 
neither wholly written and subscribed by 
the testator nor attested by two or more 
credible witnesses in the presence of the 
testator as required by § 91-5-1, but was 
entirely typewritten, signed by the dece- 
dent, and had a certificate of a notary 
public that it had been "sworn to and 
subscribed before me" followed by the sig- 
nature and seal of the notary. The history 
of will contests in Mississippi supports the 
view that the requirements that there be 
to attesting witnesses to a will and, more- 
over, that it be attested by them in the 
presence of the testator, and that such 
attestation be evidence by the affixation of 
their signatures to document, are indis- 
pensable safeguards of the integrity of 
testamentary documents. Batchelor v. Es- 
tate of Powers, 348 So. 2d 776 (Miss. 
1977). 

Although this section [Code 1942, 
§ 657] states that a will, not wholly writ- 
ten and subscribed by the testator, must 
be attested by two or more creditable 
witnesses, the section means that wit- 
nesses must be competent rather than 
credible. Wallace v. Harrison, 218 Miss. 
153, 65 So. 2d 456 (1953). 

One of the purposes of having witnesses 
of the will is to determine the capacity of 
the testator to make the will. Cowart v. 
Cowart, 211 Miss. 459, 51 So. 2d 775 
(1951). 

The publication and attestation of a will 
may be by construction. One may speak by 
his actions as well as by word of mouth. 
Green v. Pearson, 145 Miss. 23, 110 So. 
862 (1927). 

Will signed by one attesting witness 
before signature by testatrix held valid. 
Gordon v. Parker, 139 Miss. 334, 104 So. 
77, 39A.L.R. 931(1925). 

Witness must be satisfied with maker's 
testamentary capacity. Smith v. Young, 
134 Miss. 738, 99 So. 370, 35 A.L.R. 69 
(1924). 

It was the purpose of the statute in 
requiring two witnesses to attest the will 
to have more than the mere signatures of 
two persons to the will. Maxwell v. Lake, 
127 Miss. 107, 88 So. 326 (1921). 

It was the duty of the attesting wit- 
nesses, under the statute, to observe and 
see that the will was executed by the 
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testator, and that he had capacity to exe- 
cute the will. Maxwell v. Lake, 127 Miss. 
107, 88 So. 326 (1921). 

"Attested" is broader than "subscribed." 
Maxwell v. Lake, 127 Miss. 107, 88 So. 326 
(1921). 

Word "credible" is synonymous with 
"competent." Swanzy v. Kolb, 94 Miss. 10, 
46 So. 549, 136 Am. St. R. 568, 18 Am. 
Ann. Cas. 1089 (1908). 

16. — Validity; particular circum- 

stances. 

In a will contest, it was error for the 
trial court to permit the jury to take into 
consideration the suspension of a license 
to practice law for mental aberration of 
the attesting witness, which occurred a 
little over 4 years subsequent to the exe- 
cution of the last will and testament, since 
that matter of itself would not determine 
the competence of the witness, and com- 
petence, not credibility, is the test. 
Briscoe's v. Briscoe, 255 So. 2d 313 (Miss. 
1971). 

Although under Code 1942, § 498 the 
testimony of only one living witness is 
sufficient to establish a will's proper exe- 
cution, proof of two signatures of wit- 
nesses is required to prove due execution 
where the witnesses to a will are de- 
ceased. Willis' Estate v. Willis, 207 So. 2d 
348 (Miss. 1968). 

The affidavits of two subscribing wit- 
nesses to a will were sufficient for the 
probate thereof in common form. Austin v. 
Patrick, 179 Miss. 718, 176 So. 714 (1937). 

Will was sufficiently attested where one 
of two witnesses took testator's acknowl- 
edgment instead of signing as a witness. 
Bolton v. Bolton, 107 Miss. 84, 64 So. 967 
(1914). 

Will was sufficiently attested where one 
witness signed on separate sheet of paper 
which was folded together with will. Bol- 
ton v. Bolton, 107 Miss. 84, 64 So. 967 
(1914). 

Devise to witness is void, but witness is 
competent to establish residue of will. 
Swanzy v. Kolb, 94 Miss. 10, 46 So. 549, 
136 Am. St. R. 568, 18 Am. Ann. Cas. 1089 
(1908). 

17. — Presence of witnesses. 

Where one of the witnesses to a will, a 
non-lawyer, helped prepare the will, had 



known the testator for more than 25 
years, was fully aware of the testator's 
motives for disinheriting all but one of his 
children, and could testify as to the testa- 
tor's capacity for executing the will, and 
the second witness testified that the tes- 
tator seemed fully capable of executing 
the will, it was properly held valid; that 
the will was prepared by a non-lawyer did 
not invalidate it. Hensley v. Harris, 870 
So. 2d 1227 (Miss. Ct. App. 2003), cert, 
denied, 870 So. 2d 666 (Miss. 2004). 

The attestation of a will that occurred 
outside the testator's physical presence 
was invalid, notwithstanding that the at- 
testing witness was the draftsman of the 
will and that his long time familiarity 
with the testator and his handwriting 
provided him with the assurances that the 
document was indeed the will of the tes- 
tator. McDevitt v. McDevitt, 755 So. 2d 
489 (Miss. Ct. App. 1999). 

A purported will did not meet the stat- 
utory requirements of an attested instru- 
ment where the document, which was 
entirely handwritten, only contained de- 
cedent's purported signature in the open- 
ing paragraph, where none of the three 
witnesses to the document saw, read, or 
heard the entire document, where no page 
of the document except the last was 
signed by a witness, and where no evi- 
dence showed that any witness had ob- 
served decedent affix her signature on the 
document or had heard her acknowledge 
that she had at any time signed it. Jay v. 
Thrash, 380 So. 2d 1273 (Miss. 1980). 

A telephone conversation between the 
testator and one of the witnesses to the 
will, in which the witness first asked the 
testator whether he had signed the will 
and received an affirmative reply prior to 
the witness' attestation, did not constitute 
the necessary "presence" of the witness to 
the signing for purposes of validating the 
will; the purpose of signing in the pres- 
ence of the testator is to allow the testator 
to know that the witnesses are attesting 
the testator's will and not another docu- 
ment, that the witnesses will know the 
same, that imposition or fraud is thus 
prevented by precluding the substitution 
of another will in place of that signed by 
the testator, and that the witnesses will be 
reasonably satisfied that the testator is of 
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sound and disposing mind and capable of 
making a will. Jefferson v. Moore, 349 So. 
2d 1032 (Miss. 1977). 

A will was not executed within the re- 
quirements of this section [Code 1942, 
§ 657] where it appeared that after the 
witnesses, who were in a different room, 
had signed the instrument, and the testa- 
trix's name had been signed thereto, it 
was then carried into the room of the 
testatrix who merely touched the pen. 
Kelker v. Jordan, 228 Miss. 847, 89 So. 2d 
858 (1956). 

Where the testator signed his will at the 
end and exhibited it to two witnesses 
telling them it was his will and requesting 
them to sign, and one of the witnesses 
read the will in the presence of the testa- 
tor and the other witness after which both 
witnesses attached their signatures in 
testator's presence, the will was valid. 
Phifer v. McCarter, 222 Miss. 415, 76 So. 
2d 258 (1954). 

The necessity of two witnesses in the 
making of a will has no application to 
proof of a promise to make a will. Boggan 
v. Scruggs, 200 Miss. 747, 29 So. 2d 86 
(1947), overruled on other grounds, 
Talbert v. Ellzey, 203 Miss. 612, 35 So. 2d 
628 (1948). 

Subscribing witnesses to wills are not 
required to sign in the presence of each 
other. Austin v. Patrick, 179 Miss. 718, 
176 So. 714 (1937). 

Subscribing witnesses to wills are not 
required to see the testator sign the will, 
but is enough if testator produces the will, 
declares it to be his will, and states that 
signature appended thereto is his and 
that he wrote it. Austin v. Patrick, 179 
Miss. 718, 176 So. 714 (1937). 

Evidence of subscribing witness that 
testatrix told him that instrument was 
her will, that she had signed it and 
wanted him to sign it as a witness, and 
that he did so in her presence, and testi- 
mony of other witness who did not sign in 
presence of other subscribing witness and 
was not present when other witness 
signed, that testatrix told him instrument 
was her will and requested him to sign it 
as a witness, was sufficient to authorize 
admission of will to probate in solemn 
form. Austin v. Patrick, 179 Miss. 718, 176 
So. 714 (1937). 



A request to sign a will as a witness, 
made in the presence of the testator by 
one intrusted with the preparation of the 
will, is equivalent to a request by the 
testator, and it is sufficient that enough is 
said and done in the presence and with 
the knowledge of the testator to make the 
witnesses understand that he desires 
them to know that the paper is his will, 
and that they are to be the witnesses 
thereto. Green v. Pearson, 145 Miss. 23, 
110 So. 862 (1927). 

Where a testator did not sign his will in 
the presence of one of the witnesses, did 
not declare his signature, did not identify 
the paper or signature, and did not de- 
clare it to be his will, it was improper to 
instruct the jury that the will as duly and 
legally executed. Maxwell v. Lake, 127 
Miss. 107, 88 So. 326 (1921). 

Will duly attested by two witnesses is 
valid although third witness signed when 
other two were not present. Gore v. Ligon, 
105 Miss. 652, 63 So. 188 (1913). 

Attestation held sufficient where testa- 
tor directed another to sign his name for 
him to the will and then sign it as witness, 
and afterwards exhibited it to two other 
persons stating it was his will and having 
them sign as witnesses. Miller v. Miller, 96 
Miss. 526, 51 So. 210 (1910). 

18. Particular instruments as valid 
testamentary instruments. 

The words on a certificate of deposit 
"payable on death" were testamentary in 
character and constituted an attempt to 
make a negotiable instrument a will, thus 
requiring compliance with this section. 
Will of Collier v. Guaranty Bank & Trust 
Co., 381 So. 2d 1338 (Miss. 1980). 

An instrument executed in the manner 
required by the statute with the express 
intent of vesting the testator's property 
upon his death constitutes a valid testa- 
mentary disposition, no matter what 
name the testator may give it. Peebles v. 
Rodgers, 211 Miss. 8, 50 So. 2d 632 (1951). 

Provision in an instrument which in- 
tends to convey all the lands the grantor 
owns but the grantor to live on and control 
the land during his life time and on his 
death the instrument to take effect and 
the title to vest in the grantee, was testa- 
mentary in character. Peebles v. Rodgers, 
211 Miss. 8, 50 So. 2d 632 (1951). 
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A letter clearly indicating that its writer 
had her death in mind when writing it, 
and intended by it to make the gifts set 
forth therein effective when that event 
should occur, constituted all that is neces- 
sary to a will. In re Mey's Estate, 200 
Miss. 548, 28 So. 2d 125 (1946). 

An instrument in the form of a deed 
which provided that the grantors were to 
retain possession, control and occupancy 
of the lands during their lifetime and then 
vest in the purported grantee, "but not 
until the death of both grantors herein, 
does the title pass," was testamentary in 
character since it did not meet the re- 
quirement of a deed that it must convey 
some estate effective upon delivery. Coul- 
ter v. Carter, 200 Miss. 135, 26 So. 2d 344 
(1946). 

Test to determine whether instrument 
is will or deed set forth; instrument will 
operate according to legal effect regard- 
less of denomination given by maker. 
Knight v. Knight, 133 Miss. 74, 97 So. 481 
(1923). 

Letter not containing dispositive word 
is not a will, in absence of evidence that it 
was intended to be testamentary. Sullivan 
v. Jones, 130 Miss. 101, 93 So. 353 (1922). 

Letter stating writer held property to 
protect interest of addressee, that he 
would later give her a deed to it, and that 
it was to go to her at his death, held 
declaration of trust and not a will. Morgan 
v. Hayward, 115 Miss. 354, 76 So. 262 
(1917). 

Instrument in form of deed to take effect 
only after grantor's death, held testamen- 
tary and not a deed. Simpson v. McGee, 
112 Miss. 344, 73 So. 55, 11 A.L.R. 4 
(1916). 

Letter of testatrix stating disposition to 
be made of her property unless she made 
another and more formal will, fully writ- 
ten and subscribed by her, was properly 
admitted to probate. Hewes v. Hewes, 110 
Miss. 826, 71 So. 4 (1916). 

An instrument, executed by plaintiffs' 
father and mother, providing that in con- 
sideration of five dollars and parental love 
and affection, the parents sold and 
granted to plaintiffs, as joint owners, cer- 
tain lands in fee simple, with a reserva- 
tion of possession and control in the grant- 
ors so long as they should live, was not a 



will, but a deed, with the reservation of a 
life estate to the grantors. Myers v. 
Viverett, 110 Miss. 334, 70 So. 449 (1915). 

Instrument executed by decedent ex- 
pressing her wish as to devolution of her 
property in case her husband survived her 
was not subject to probate as her will on 
her surviving her husband. Du Sauzay v. 
Du Sauzay, 105 Miss. 839, 63 So. 273 
(1913). 

Letter written by decedent to brother 
stating how he wished his property dis- 
posed of is a valid will, if he did not deliver 
it but kept it and treated it as his will. 
Prather v. Prather, 97 Miss. 311, 52 So. 
449 (1910). 

Parol agreement by two sisters that 
survivor should have certain personal 
property is not testamentary. Marshall v. 
Stratton, 96 Miss. 465, 51 So. 132 (1910). 

19. Holographic wills. 

A purported holographic will did not 
comport with the execution requirements 
of § 91-5-1 and was therefore invalid, 
where the will was a one-page document 
with writing on the front and back, the 
testator's name appeared in the first line 
of the will but did not appear again, and 
the will was not signed at the end. 
Amyotte v. Hollingsworth, 585 So. 2d 731 
(Miss. 1991). 

There is no legal requirement that sig- 
nature "subscribing" holographic will 
must be placed on the same sheet of paper 
as the dispositive provisions of the will, so 
long as the signature is at the conclusion 
of the will; and the part of the will con- 
taining the signature may be mechani- 
cally attached to the other part of the will 
so that it may be identified as a part 
thereof. Lyle v. Shannon, 228 So. 2d 594 
(Miss. 1969). 

The intent of one to make a will, insofar 
as probate of a holographic will is con- 
cerned, is immaterial; for the question is 
whether the will actually is executed in 
accordance with the statute of the state. 
Boyles Coffee Co. v. Anderson, 218 So. 2d 
843 (Miss. 1969). 

With respect to holographic wills, this 
section [Code 1942, § 657] has been con- 
strued to mean that such a will must be 
signed at the end of a document, testa- 
mentary in character, which shows on its 
face that the testamentary purpose 
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therein expressed is completed, that noth- 
ing which follows the signature may be 
considered, and if the writing does not 
meet the requirements of this section the 
intent of the writer is immaterial. Jones v. 
King, 203 So. 2d 581 (Miss. 1967). 

Holographic wills must be subscribed by 
testator, or another for him, and nothing 
can be effective which appears after and 
beneath such signature. In re George's 
Estate, 208 Miss. 734, 45 So. 2d 571 
(1950). 

Unsigned postscript cannot be treated 
as part of dispositive provisions of letter 
offered as holographic will. In re George's 
Estate, 208 Miss. 734, 45 So. 2d 571 
(1950). 

Letter constituting valid holographic 
will must be of testamentary character, 
wholly written, dated, and signed by tes- 
tator. Sullivan v. Jones, 130 Miss. 101, 93 
So. 353 (1922). 

Holographic will must be both written 
and subscribed by testator. Better v. 
Hirsch, 115 Miss. 614, 76 So. 555 (1917). 

A letter testatmentary in its character 
wholly written, dated and signed by the 
testator is a valid holographic will al- 
though it contains a request that the per- 
son to whom it was addressed should keep 
its contents private. Buffington v. Thomas, 
84 Miss. 157, 36 So. 1039, 105 Am. St. R. 
423 (1904). 

20. — Date requirement. 

An otherwise valid holographic will is 
not invalid for lack of a date, there being 
nothing in the statute which requires that 
a holographic will be dated. Vaughn v. 
General Cable Corp., 248 So. 2d 798 
(Miss. 1971). 

21. — Reference to extrinsic docu- 

ments. 

Extrinsic document, by reference made 
part of will wholly written by testator, 
must also be so written, otherwise the 
whole will would not be in the handwrit- 
ing of testator. Hewes v. Hewes, 110 Miss. 
826, 71 So. 4 (1916). 

22. — Construction. 

In giving legal effect to an instrument 
prepared by a lay person, the court should 
endeavor to ascertain what the words con- 
tained in it meant to the author, not 



simply what they could connote to a law- 
yer. Thus, where a holographic will pro- 
vided that if the testator preceded his wife 
in death "all of my earthly possessions be 
received by her," the use of the ordinary 
words "possessions" and "receive," with no 
further qualification or restriction, indi- 
cated that the testator intended for his 
wife to receive and own everything he 
possessed and owned. Dedeaux v. Dedeax, 
584 So. 2d 419 (Miss. 1991). 

In a will contest, requiring construction 
of a holographic will, in view of evidence 
that the testatrix' use and enjoyment of 
land was not restricted and that there was 
no fence defining a "yard" in which a 
dwelling house and out buildings were 
located, and the testatrix had been accus- 
tomed to referring to the entire place by 
the term "home", her bequest of one-half 
the value of the "home" was not a bequest 
of one-half the value of the house and 
"yard" but of one-half the value of the 
entire 58.4 acres of land on which the 
house was situated. Carlisle v. Estate of 
Carlisle, 252 So. 2d 894 (Miss. 1971). 

In construing a will, consideration must 
be given to all the provisions of the instru- 
ment and every part thereof taken to- 
gether, rather than to any particular 
clause, sentence or form of words, and this 
is particularly true with respect to a holo- 
graphic will since the words and terms are 
those of the testator who is also the writer 
and the will is not therefore as subject to 
mistake through misunderstanding as 
might be the case where the instrument is 
drawn by one other than the testator. 
Carlisle v. Estate of Carlisle, 252 So. 2d 
894 (Miss. 1971). 

Fact that wife's holographic will re- 
ferred to a request of her husband was no 
more than an explanation as to her reason 
for devising the property as she did, and 
was not an expression of the testamentary 
intent of the husband. Carlisle v. Estate of 
Carlisle, 233 So. 2d 803 (Miss. 1970). 

A holographic will written and sub- 
scribed by the decedent which, after mak- 
ing certain specific bequests concluded 
with the statement, "I will finish this 
later," was properly admitted to probate, 
for the testamentary purpose as far as 
expressed in the will was complete. 
Maines v. Davis, 227 So. 2d 844, 46 
A.L.R.3d 934 (Miss. 1969). 
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The intent of one to make a will, insofar 
as probate of a holographic will is con- 
cerned, is immaterial; for the question is 
whether the will actually is executed in 
accordance with the statute of the state. 
Boyles Coffee Co. v. Anderson, 218 So. 2d 
843 (Miss. 1969). 

23. — Particular instruments as valid 
holographic wills. 

A page of a scratch pad on which ap- 
peared, in the decedent's handwriting: 
"Madge Do what should be done and com- 
plete my work. I will all to you." , followed 
by the decedent's signature and the abbre- 
viation for Thursday, constituted a valid 
holographic will, though undated. Vaughn 
v. General Cable Corp., 248 So. 2d 798 
(Miss. 1971). 

A holographic will written and sub- 
scribed by the decedent which, after mak- 
ing certain specific bequests concluded 
with the statement, "I will finish this 
later," was properly admitted to probate, 
for the testamentary purpose as far as 
expressed in the will was complete. 
Maines v. Davis, 227 So. 2d 844, 46 
A.L.R.3d 934 (Miss. 1969). 

Letter written wholly in sender's hand- 
writing expressing desire to give ad- 
dressee interest in plantation and saying, 
"I want you to begin fixing things that you 
may get the rent for 1947," and expressing 
intent to enter upon negotiations for pur- 
chase of four lots, is not testamentary or 
dispositive, but merely expresses desire 
with purpose to later effectuate it, and 
cannot be probated as holographic will of 
writer. In re George's Estate, 208 Miss. 
734, 45 So. 2d 571 (1950). 

A simple statement written by the 
signer that she gives everything she owns 
without bond to her sister named, which 
writing is kept in the signer's possession 
until the time of her death, is effective as 
a holographic will, even though the day of 
the month when executed is not specified 
by the signer who could not possibly have 
attained her majority during the particu- 
lar month of the year shown by the writ- 
ing. Estes v. Estes, 200 Miss. 541, 27 So. 
2d 854 (1946). 

Instrument entirely in handwriting of 
deceased, with caption consisting of the 



name of deceased followed by the words 
"writing this," where no signature, date or 
other writing appeared underneath the 
last paragraph of the instrument, was 
inadmissible to probate as a holographic 
will, since the instrument was not sub- 
scribed to within the meaning of this sec- 
tion [Code 1942, § 657]. Words appearing 
at top and as caption were mere words of 
description and identification of the per- 
son writing the instrument and did not 
constitute a signature in execution of the 
instrument. Baker v. Baker's Estate, 199 
Miss. 388, 24 So. 2d 841 (1946). 

A letter testatmentary in its character 
wholly written, dated and signed by the 
testator is a valid holographic will al- 
though it contains a request that the per- 
son to whom it was addressed should keep 
its contents private. Buffington v. Thomas, 
84 Miss. 157, 36 So. 1039, 105 Am. St. R. 
423 (1904). 

An holographic will complete and per- 
fect in itself is not invalidated because the 
words "my will", a mere caption, were 
written above it on the same sheet of 
paper by the hand of another than the 
testator. Baker v. Brown, 83 Miss. 793, 36 
So. 539, 1 Am. Ann. Cas. 371 (1904). 

24. Probate; requirement, generally. 

Will ineffectual as instrument of title 
until probated. Virginia Trust Co. v. Bu- 
ford, 123 Miss. 572, 86 So. 356 (1920), 
error overruled, 123 Miss. 598, 86 So. 516 
(1920). 

25. — Practice and procedure. 

In will contest where more than one 
ground is asserted challenging validity of 
will, court should require jury to return 
special verdict as authorized by Missis- 
sippi Rule of Civil Procedure 49 to enable 
reviewing court to determine true verdict 
of jury and render opinion in accord. 
Street Medical Found, v. Watts, 475 So. 2d 
819 (Miss. 1985). 

Giving of jury instruction addressing 
issue of which nonprofit corporation is 
proper beneficiary under will is reversible 
error where primary issue presented is 
testatmentary capacity of testatrix, par- 
ticularly where instruction is peremptory 
in obligating jury to find for contestant on 
uncontradicted facts. Matter of Street 
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Medical Found, v. Watts, 475 So. 2d 819 
(Miss. 1985). 

The trial court in an action contesting a 
will properly refused jury instructions of- 
fered by the will proponents, where one 
was a "boiler plate" instruction purporting 
to set forth the law on who might make a 
will, which contained mere abstract prin- 
ciples of law, did not apply to the specific 
facts of the case, and was erroneous in 
that it failed to take into account § 91-5-1, 
and where the other instruction correctly 
recited the law but did not apply to the 
specific facts of the case. Estate of Lawler 
v. Weston, 451 So. 2d 739 (Miss. 1984). 

Where contestants attempt to show sub- 
sequent will was valid, instruction that if 
contested will was not believed by jury to 
be the true and last will beyond a reason- 
able doubt, it should be held invalid, is 
erroneous. Williams v. Morehead, 116 
Miss. 653, 77 So. 658 (1918). 

26. —Evidence. 

A person contesting a will should be 
allowed to examine the subscribing wit- 
nesses to the will as to all matters rele- 
vant to the will's execution and to inquire 
into surrounding facts and circumstances 
so that the court may determine if the will 
was properly signed and attested, if attes- 
tation be required, and if the testator was 
mentally competent and free of undue 
influence. Chapman v. Chapman, 264 So. 
2d 395 (Miss. 1972). 

Presumption against intestacy is only a 
presumption which must yield to facts, 
and cannot be applied to change or write 
new will so as to dispose of property under 
a will which makes no such disposition. 
Williams v. Gooch, 208 Miss. 223, 44 So. 
2d 57 (1950). 

In proceeding by residuary legatee to 
recover his share of estate, introduction in 
evidence of proceedings before chancery 
clerk in vacation admitting will to probate 
in common form makes out prima facie 
case of validity of will. Rice v. McMullen, 
207 Miss. 706, 43 So. 2d 195 (1949). 

Lay witnesses are competent to testify 
on issue of capacity of testator to make 
will on date of its alleged execution where 
they first give facts upon which their opin- 
ions are based. Blalock v. Magee, 205 
Miss. 209, 38 So. 2d 708 (1949). 



Notwithstanding transcript, in view of 
entire testimony, witness held not to have 
said will was typewritten. Watkins v. Wat- 
kins, 142 Miss. 210, 106 So. 753 (1926). 

Testimony of subscribing witness best 
evidence of execution. Smith v. Young, 134 
Miss. 738, 99 So. 370, 35 A.L.R. 69 (1924). 

Undue influence may be made out by 
circumstantial evidence. Jamison v. 
Jamison, 96 Miss. 288, 51 So. 130 (1910). 

27. Admissibility. 

Where testatrix, who had a daughter 
named Rosalind Gwin Hutton Johnson 
and a granddaughter named Rosalind 
Gwin Hutton, devised land to "Rosalind 
Gwin Hutton," the will was ambiguous as 
to the identity of the devisee, and evidence 
extrinsic to the will was admissible to 
identify the intended devisee. Hutton v. 
Hutton, 233 Miss. 458, 102 So. 2d 424 
(1958). 

In contest proceeding arising out of offer 
of letter for probate as holographic will of 
writer, later unsigned will prepared at 
writer's suggestion, letter with reference 
to unsigned will, circumstances surround- 
ing preparation of documents, their con- 
tents, and action of parties with reference 
thereto are competent evidence upon 
question of whether writer intended letter 
as will and so considered it, and whether, 
in legal effect, it was will. In re George's 
Estate, 208 Miss. 734, 45 So. 2d 571 
(1950). 

In will contest, admission in evidence of 
opinions of lay witnesses as to mental 
incapacity of testatrix to make will on 
date of its alleged execution followed by 
statement by witnesses of facts or inci- 
dents in connection with their acquain- 
tance, association and experience with 
testatrix on which opinion is based is not 
reversible error in absence of objection 
interposed by proponents to expression of 
these opinions by witnesses for contes- 
tants on ground that they had not previ- 
ously stated facts upon which their opin- 
ions were given, objection on ground that 
profferred testimony involved opinion of 
lay witness being insufficient. Blalock v. 
Magee, 205 Miss. 209, 38 So. 2d 708 
(1949). 

Parol evidence to effect that deceased 
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stated that she had made her will was 
inadmissible on question whether alleged 
holographic will was intended to be and in 
fact was "subscribed" within the meaning 
of this section [Code 1942, § 657], even 
though parol evidence generally is compe- 
tent to show whether an instrument was 
intended to be of testamentary character 
where its meaning in that behalf is not 
clearly shown on the face thereof, since 
there was no issue as to whether the 
instrument was testamentary in charac- 
ter. Baker v. Baker's Estate, 199 Miss. 
388, 24 So. 2d 841 (1946). 

Evidence as to how testator acquired 
certain personal property about 23 years 
prior to making of his will is inadmissible, 
as too remote, on issue of testamentary 
capacity, especially where it is not shown 
that any of this property was in existence 
at time of testator's death. Norman v. 
Norman, 196 Miss. 597, 18 So. 2d 130 
(1944). 

Error by trial court in excluding evi- 
dence as to timber cruise on testator's 
lands, in suit contesting will on grounds of 
undue influence and lack of testamentary 
capacity, did not constitute reversible er- 
ror in view of other evidence admitted 
showing value and extent of testator's 
estate. Norman v. Norman, 196 Miss. 597, 
18 So. 2d 130 (1944). 

Exclusion of evidence of attorney draw- 
ing will held harmless in will contest 
where proponents granted peremptory in- 
struction. Isom v. Canedy, 128 Miss. 64, 88 
So. 485 (1921). 

Opinion evidence that testatrix was un- 
der influence of a legatee is inadmissible. 



Scally v. Wardlaw, 123 Miss. 857, 86 So. 
625 (1920). 

Declarations of sole beneficiary of a will 
shortly after testatrix's death held incom- 
petent in will contest on ground of forgery, 
he being a witness in his own behalf and 
testifying he wrote the will. Liles v. May, 
105 Miss. 807, 63 So. 217 (1913). 

Whether writing was intended as will 
may be shown by parol. Prather v. 
Prather, 97 Miss. 311, 52 So. 449 (1910). 

Declarations of testator that he would 
make no will held incompetent. Miller v. 
Miller, 96 Miss. 526, 51 So. 210 (1910). 

28. — Burden of proof. 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, there is but a single 
issue-will or no will, and burden is on 
proponent throughout. Blalock v. Magee, 
205 Miss. 209, 38 So. 2d 708 (1949). 

Burden of proof on proponents of will as 
to capacity and undue influence, but they 
make out prima facie case by introduction 
of record of probate in common form. 
Gathings v. Howard, 122 Miss. 355, 84 So. 
240 (1920). 

Proponents of will have burden of giving 
reasonable explanation of unnatural char- 
acter of will. Jamison v. Jamison, 96 Miss. 
288, 51 So. 130 (1910). 

Where on an issue devisavit vel non the 
question is whether the testator was sane 
or insane the contestants are not required 
to prove his sanity beyond all reasonable 
doubt. King v. Rowan, 82 Miss. 1, 34 So. 
325 (1903). 
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Effect of doubtful construction of will 
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title. 65 A.L.R.3d 450. 
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terest therein. 65 A.L.R.3d 541. 

Measure of damages for breach of con- 
tract to will property. 65 A.L.R.3d 632. 
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1325. 
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Necessity that attesting witness realize 
instrument was intended as will. 71 
A.L.R.3d 877. 

Existence of illicit or unlawful relation 
between testator and beneficiary as evi- 
dence of undue influence. 76 A.L.R.3d 743. 

Disposition of insurance proceeds of 
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or devised. 82 A.L.R.3d 1261. 

Wills: Effect of gift to be disposed of "as 
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A.L.R.3d 1181. 
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specified religious faith. 89 A.L.R.3d 984. 
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parental control. 11 A.L.R.4th 940. 
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19 A.L.R.4th 1002. 

Liability in damages for interference 
with expected inheritance or gift. 22 
A.L.R.4th 1229. 
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§ 91-5-3. Revocations. 

A devise so made, or any clause thereof, shall not be revocable but by the 
testator or testatrix destroying, canceling, or obliterating the same, or causing 
it to be done in his or her presence, or by subsequent will, codicil, or 
declaration, in writing, made and executed. Every last will and testament 
made when the testator or testatrix had no child living, wherein any child he 
or she might have is not provided for or not mentioned, if at the time of his or 
her death he or she have a child, or if the testator leave his wife enceinte of a 
child who shall be born, shall have no effect during the life of any such 
after-born child and shall be void unless the child die without having been 
married, or without leaving issue capable of inheriting, and before he or she 
shall have attained twenty-one years. The estate, both real and personal, so 
devised shall descend to such child in the same manner as if the testator or 
testatrix had died intestate, subject, nevertheless, to the bequests made in the 
last will and testament in case of the death of such child before marriage, or 
without issue capable of inheriting, and under the age of twenty-one years. 
When a testator shall leave children born and his wife enceinte, the posthu- 
mous child or children, if unprovided for by settlement and neither provided for 
nor disinherited, but only pretermitted, by the last will and testament, shall 
succeed to the same portion of the father's estate as such child or children 
would have been entitled to if the father had died intestate, towards raising 
which portion the devisees and legatees shall contribute proportionably out of 
the parts devised and bequeathed to them by the same will and testament. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (15); 1857, ch. 60, art. 35; 
1871, § 2389; 1880, § 1263; 1892, § 4489; Laws, 1906, § 5079; Hemingway's 
1917, § 3367; Laws, 1930, § 3551; Laws, 1942, § 658. 

Cross References — Limitation upon death without issue, see § 89-1-13. 
Descent and distribution generally, see §§ 91-1-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Requirements — mental capacity. 

3. — Intent to revoke. 

4. By instrument of revocation. 

5. By subsequent will. 

6. By codicil. 

7. By destruction or obliteration. 

8. — Presumptive animo revocandi. 

9. — Destruction of one of multiple cop- 

ies. 

10. — Marginal notation. 

11. Implied revocation; generally. 



12. — Subsequent inconsistent instru- 

ment. 

13. Joint wills. 

14. Pleading and practice. 

15. Evidence — sufficiency. 

16. —Parol. 

17. Equity; promise not to revoke. 

1. In general. 

Generally, revocation of a will can be 
accomplished only by physical destruction 
of the will or by subsequent will, codicil, or 
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declaration, in writing, made and exe- 
cuted. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

Mississippi Code § 91-5-3 provides the 
only means by which a will may be ex- 
pressly revoked. Trotter v. Trotter, 490 So. 
2d 827 (Miss. 1986). 

Revocation of a will is a matter of in- 
tent, except in those instances in which it 
occurs by operation of law from a change 
in circumstances subsequent to the execu- 
tion of the will. McCormack v. Warren, 228 
Miss. 617, 89 So. 2d 702 (1956). 

Statute pertaining to revocations of 
wills applies only to express revocation, 
and has no application to an implied revo- 
cation. Holcomb v. Holcomb, 173 Miss. 
192, 159 So. 564 (1935). 

This section [Code 1942, § 658] pro- 
vides sole method for expressly revoking 
will. Minor v. Russell, 126 Miss. 228, 88 
So. 633 (1921). 

2. Requirements — mental capacity. 

The execution of a will in 1982, at a time 
when testatrix lacked testamentary ca- 
pacity, did not revoke a 1980 will. Trotter 
v. Trotter, 490 So. 2d 827 (Miss. 1986). 

The mental capacity required to revoke 
a will is the same as that required to make 
one. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

Same degree of mentality is necessary 
for revocation as for making. Watkins v. 
Watkins, 142 Miss. 210, 106 So. 753 
(1926). 

Burden of showing lack of capacity to 
revoke on party seeking to establish lost 
will. Watkins v. Watkins, 142 Miss. 210, 
106 So. 753 (1926). 

3. — Intent to revoke. 

In Mississippi, revocation of a duly ex- 
ecuted will is governed by a statute, and 
in order to affect the revocation of a will, it 
is essential that it be shown in some 
competent manner that the testator or 
someone for him performed one or more of 
the acts specified in the statute of "de- 
stroying, cancelling, or obliterating" the 
will and that he did so with the intention 
of revoking the will. Griffith v. Movie Star 
of Collins, Inc., 233 So. 2d 760 (Miss. 
1970). 

The intent to revoke a will is essential 
to the revocation by act of the testator. 



McCormack v. Warren, 228 Miss. 617, 89 
So. 2d 702 (1956). 

In order for an act to have the effect of 
revoking a will the intention to revoke 
must clearly and unequivocally appear, so 
that a will is not revoked by any act of 
spoliation or destruction not deliberately 
done animo revocandi, and even where 
the statutory methods for revoking a will 
are followed by the testator, his act is 
ineffectual unless his intent thereby to 
revoke or alter the will appears. 
McCormack v. Warren, 228 Miss. 617, 89 
So. 2d 702 (1956). 

4. By instrument of revocation. 

Any instrument expressly revoking a 
will must meet the requirements of Mis- 
sissippi Code § 91-5-1. Trotter v. Trotter, 
490 So. 2d 827 (Miss. 1986). 

In a proceeding to annul probate of will 
and codicil and for decree that decedent 
died intestate, the question whether the 
instrument of revocation had been exe- 
cuted in compliance with the require- 
ments of the statute was a question of fact 
to be determined according to the proof. 
Kennard v. Evans, 218 Miss. 176, 65 So. 
2d 285 (1953). 

Where instrument intended to revoke a 
codicil, which disposed of all the property 
of testatrix, was not signed in the pres- 
ence of one of the subscribing witnesses 
and the witness was not informed that the 
instrument was a revocation of the codicil 
and that signature appended to the in- 
strument was that of the testatrix, and 
the witness learned only from other wit- 
ness that testatrix had signed the instru- 
ment, the revoking instrument was not 
duly executed and attested. Kennard v. 
Evans, 218 Miss. 176, 65 So. 2d 285 
(1953). 

5. By subsequent will. 

The execution of a will in 1982, at a time 
when testatrix lacked testamentary ca- 
pacity, did not revoke a 1980 will. Trotter 
v. Trotter, 490 So. 2d 827 (Miss. 1986). 

A validly executed will with inconsis- 
tent provisions, but no express revocation 
clause, revokes an earlier will. Trotter v. 
Trotter, 490 So. 2d 827 (Miss. 1986). 

In a probate contest the court properly 
admitted testimony concerning a 1979 
will, where such testimony was probative 
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as to whether there was a statement of 
revocation of a 1961 will or whether there 
were inconsistent devises under the two 
wills. Deposit Guar. Nat'l Bank v. Cotten, 
420 So. 2d 242 (Miss. 1982). 

Revocation of a will by a subsequent 
instrument requires the document to be in 
writing, made and executed; execution in 
this context means signing. Therefore, a 
properly executed will that revoked a 
prior holographic will was not itself re- 
voked by the testator's re-dating of the 
holographic will without re-signing that 
will. Ramsey v. Robinson, 346 So. 2d 379 
(Miss. 1977). 

A surviving wife could by a valid, sub- 
sequent will revoke her part of a joint will 
earlier executed with her husband. Lane 
v. Woodland Hills Baptist Church, 285 So. 
2d 901 (Miss. 1973). 

Provision that testatrix's daughter and 
her son should not inherit any of the 
testatrix's property until five years after 
the death of the daughter's husband was 
revoked by implication by two subsequent 
testamentary instruments, one of which 
devised to the daughter certain Louisiana 
property without provision for the post- 
ponement of the enjoyment thereof, the 
other of which directed the management 
by trustees of the interest of the daughter 
and her son, also without making any 
provision for the postponement of the en- 
joyment thereof. Martin v. E slick, 229 
Miss. 234, 90 So. 2d 635 (1956), corrected, 
229 Miss. 261, 92 So. 2d 244 (1957). 

Where a testator made a second will 
which had no revoking provisions but 
which was inconsistent with the first will 
and where the sole devisee and legatee 
was a witness to the will and therefore 
ineligible to take under it, the property 
passed as if the deceased had died intes- 
tate. Crawford's Estate v. Crawford, 225 
Miss. 208, 82 So. 2d 823, 59 A.L.R.2d 1 
(1955). 

Revocation may be worked by inconsis- 
tent provisions of subsequent will. Wheat 
v. Lacals, 139 Miss. 300, 104 So. 73 (1925). 

6. By codicil. 

The rule that a codicil does not work a 
revocation except to the precise extent 
that it either expressly or by necessary 
implication modifies the former provisions 



in a will was applied to a separate paper 
in the testator's handwriting, signed and 
dated after the will, found in the same 
envelope as the will and referring to "my 
formal will." Klein v. Gaines, 203 Miss. 
871, 34 So. 2d 488 (1948). 

Statute pertaining to revocations of 
wills held not to prevent implied revoca- 
tion through codicil directing sum loaned 
legatee by testator to be repaid or de- 
ducted from his legacy. Holcomb v. 
Holcomb, 173 Miss. 192, 159 So. 564 
(1935). 

Codicil to will not subscribed and at- 
tested is invalid, but does not affect valid- 
ity of will. Hawkins v. Duberry, 101 Miss. 
17, 57 So. 919 (1912). 

7. By destruction or obliteration. 

A total or partial revocation of a will by 
either cancellation or obliteration is au- 
thorized by this section. Matter of 
Palmer's Will (Miss. 1978) 359 So. 2d 752 

In Mississippi, revocation of a duly ex- 
ecuted will is governed by a statute, and 
in order to affect the revocation of a will, it 
is essential that it be shown in some 
competent manner that the testator or 
someone for him performed one or more of 
the acts specified in the statute of "de- 
stroying, cancelling, or obliterating" the 
will and that he did so with the intention 
of revoking the will. Griffith v. Movie Star 
of Collins, Inc., 233 So. 2d 760 (Miss. 
1970). 

8. — Presumptive animo revocandi. 

Will presumed destroyed animo revo- 
candi, where traced to testator and not 
found after death. Watkins v. Watkins, 
142 Miss. 210, 106 So. 753 (1926). 

Presumption of destruction animo revo- 
candi is overcome by showing existence 
after permanent incapacity. Watkins v. 
Watkins, 142 Miss. 210, 106 So. 753 
(1926). 

9. — Destruction of one of multiple 

copies. 

Where a will has been executed in du- 
plicate, the destruction by testator of that 
copy which he retains in his possession, 
with intent to revoke the will, creates a 
presumption that the testator intends 
thereby to revoke the will. Phinizee v. 
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Alexander, 210 Miss. 196, 49 So. 2d 250 
(1950). 

Where there are two copies of a will, 
both in possession of deceased, the pre- 
sumption of law would be that by the 
preservation of one duplicate entire the 
testator did not intend a revocation of 
these particular devises, otherwise he 
would have mutilated both duplicates. 
Phinizee v. Alexander, 210 Miss. 196, 49 
So. 2d 250 (1950). 

10. — Marginal notation. 

Where credible extraneous evidence to 
the contrary is available, marginal nota- 
tions made by a testator subsequent to the 
execution of his will need not necessarily 
constitute a revocation thereof. Wiley v. 
Wiley, 184 So. 2d 854 (Miss. 1966). 

11. Implied revocation; generally. 

Mississippi Supreme Court declined to 
adopt a rule of revocation of a will by 
divorce and to adopt a rule that a pre- 
divorce will was automatically or ex- 
pressly revoked by a divorce accompanied 
by a property settlement agreement with 
provisions inconsistent with the terms of 
the pre-divorce will; on the other hand, it 
did acknowledge that there may be an 
implied revocation of a pre-divorce will in 
cases where there is a divorce accompa- 
nied by a property settlement agreement 
with provisions inconsistent with the 
terms of the pre-divorce will, but any 
document submitted by a contestant as a 
subsequent declaration pursuant to Miss. 
Code Ann. § 91-5-3 must reveal by "clear 
and unequivocal" evidence the testator's 
intention to revoke the prior will by look- 
ing to the facts and circumstances of the 
particular case, the terms of the will itself, 
the divorce decree and the property settle- 
ment, and the conduct of the parties. Hin- 
ders v. Hinders, 828 So. 2d 1235 (Miss. 
2002), aff'd, 828 So. 2d 1235 (Miss. 2002). 

Mississippi recognizes the doctrine of 
revocation of wills by statute, and also, in 
proper cases where the facts give rise to 
an implied revocation, by operation of law. 
Rasco v. Estate of Rasco, 501 So. 2d 421 
(Miss. 1987). 

The doctrine of implied revocation is 
carefully limited to execution of conflict- 
ing deeds or other instruments; state- 



ments of the testator that he intends to 
revoke the will are not enough; and, gen- 
erally, such statements are inadmissible if 
offered to show an implied revocation. 
Trotter v. Trotter, 490 So. 2d 827 (Miss. 
1986). 

Mississippi recognizes that a will may 
be impliedly revoked. Trotter v. Trotter, 
490 So. 2d 827 (Miss. 1986). 

Revocation of a will is a matter of in- 
tent, except in those instances in which it 
occurs by operation of law from a change 
in circumstances subsequent to the execu- 
tion of the will. McCormack v. Warren, 228 
Miss. 617, 89 So. 2d 702 (1956). 

Revocation of a will is a matter of intent 
except where it occurs by operation of law 
from a change in circumstances subse- 
quent to the execution of the will. 
McCormack v. Warren, 228 Miss. 617, 89 
So. 2d 702 (1956). 

The doctrine of implied revocation has 
been carefully limited in Mississippi to 
the execution of conflicting deeds and 
other instruments. In re Stoball's Will, 
211 Miss. 15, 50 So. 2d 635 (1951). 

This section [Code 1942, § 658] has no 
application to implied revocations by op- 
eration of law, but has reference alone to 
express revocations which are sought to 
be shown in the manner stated in the 
statute. Hilton v. Johnson, 194 Miss. 671, 
12 So. 2d 524 (1943). 

Statute pertaining to revocations of 
wills applies only to express revocation, 
and has no application to an implied revo- 
cation. Holcomb v. Holcomb, 173 Miss. 
192, 159 So. 564 (1935). 

Forcefully preventing testator from 
changing will held not such a change in 
conditions or circumstances as to amount 
to a revocation by implication. Minor v. 
Russell, 126 Miss. 228, 88 So. 633 (1921). 

Doctrine of implied revocation is always 
recognized in Mississippi. Caine v. Barn- 
well, 120 Miss. 209, 82 So. 65 (1919). 

This section [Code 1942, § 658] does not 
prevent implied revocation. Hoy v. Hoy, 93 
Miss. 732, 48 So. 903, 136 Am. St. R. 548, 
17 Am. Ann. Cas. 1137 (1909). 

12. — Subsequent inconsistent instru- 
ment. 

A divorce accompanied by property set- 
tlement did not revoke, by implication, a 
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previously executed will where the parties 
continued to live together, the divorce de- 
cree or property settlement contained no 
proof of intent to revoke the prior testa- 
mentary instrument, and there was no 
showing that the property settlement was 
anything more than a formality to comply 
with the requirements of a divorce for 
irreconcilable differences. Rasco v. Estate 
of Rasco, 501 So. 2d 421 (Miss. 1987). 

Under the provisions of Code 1942, 
§ 658 a divorce accompanied by a prop- 
erty settlement made by the husband to 
his former wife will not serve as a revoca- 
tion of a prior will providing property 
rights or legacies for the divorced spouse, 
absent proof that the testator intended 
that the settlement should operate as a 
fulfillment of support rights or as an ad- 
emption of a prior-created legacy and re- 
lease by the divorced spouse of all rights 
in the deceased's estate. McKnight v. 
McKnight, 267 So. 2d 315 (Miss. 1972). 

Execution of deed to property conveying 
it to devisee named in prior executed will 
covering same property operates as pro 
tanto revocation of will, but only to extent 
of property deeded and revokes will in no 
other particular. Dantone v. Dantone, 205 
Miss. 420, 38 So. 2d 908 (1949). 

13. Joint wills. 

A surviving wife could by a valid, sub- 
sequent will revoke her part of a joint will 
earlier executed with her husband. Lane 
v. Woodland Hills Baptist Church, 285 So. 
2d 901 (Miss. 1973). 

14. Pleading and practice. 

Burden of showing lack of capacity to 
revoke on party seeking to establish lost 
will. Watkins v. Watkins, 142 Miss. 210, 
106 So. 753 (1926). 

15. Evidence — sufficiency. 

The evidence was sufficient to rebut the 
presumption that a testator revoked a will 
which was known to have been made and 
was kept in a locked drawer of the testa- 
tor's desk, but which was not found upon 
his death, where the testator had a close 
and affectionate relationship with his 
daughter who was the sole beneficiary 
under the will, he talked to people about 
his will and told them that he was leaving 
his entire estate to his daughter, there 



was nothing in the record suggesting that 
he had changed his mind, the desk in 
which the will was kept was subject to 
entry by others, and there was evidence 
that someone had entered the house and 
the desk area after the testator died and 
emptied the contents of filing cabinet 
drawers. Berry v. Smith, 584 So. 2d 400 
(Miss. 1991). 

Where a testator's will was found in a 
lock box at his bank, to which box only he 
had access, and where the testator's sig- 
nature, but not the signatures of the wit- 
nesses, had been cut off of the bottom of 
the first two pages of the will apparently 
with scissors, but the third page with the 
signature of the testator and those of the 
witnesses, and with an attestation certif- 
icate also signed by the witnesses, was 
unmarred and intact, and in all other 
respects the will was in its original condi- 
tion, the will had not been revoked. 
Griffith v. Movie Star of Collins, Inc., 233 
So. 2d 760 (Miss. 1970). 

Although there was no direct proof that 
the testatrix had destroyed the will, proof 
that the will was in her possession when 
last seen and that it could not be found 
after her death, together with other evi- 
dence, supported finding that complain- 
ant's proof was insufficient to establish 
the existence of the alleged lost or de- 
stroyed will at the time of testatrix's 
death, or to overcome the presumption 
that the will had been destroyed by the 
testatrix during her lifetime with the in- 
tention of revoking it. James v. Barber, 
244 Miss. 234, 142 So. 2d 21 (1962). 

Although a will which had last been 
seen in testatrix' possession was not found 
after her death, evidence established that 
the testatrix did not revoke her will and 
rebutted the presumption as to revocation 
arising due to the fact that the will could 
not be found upon her death, especially 
since it appeared that the devisees under 
the will were blood relatives of the testa- 
trix, and that one, who desired to defeat 
the will, had access to the place where it 
was kept. Adams v. Davis, 233 Miss. 228, 
102 So. 2d 190 (1958). 

Under evidence that testatrix might 
have desired to revoke her will but later 
changed her mind, the chancellor did not 
err in holding that there had been no 
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revocation where both copies of the instru- 
ment were found in her possession at the 
time of death, and even though the origi- 
nal or ribbon copy of the instrument, 
which was found in the envelope with 
other of the testatrix' papers, was torn 
from the bottom upwards by five separate 
tears which extended to points opposite or 
above the testatrix' signature, it was 
shown that no part of the instrument was 
torn off, and the signature of the testatrix 
and subscribing witnesses were plainly 
legible, there were no interlineations, era- 
sures or cancellations on the instrument, 
and the carbon copy thereof was not torn. 
McCormack v. Warren, 228 Miss. 617, 89 
So. 2d 702 (1956). 

Will presumed destroyed animo revo- 
candi, where traced to testator and not 
found after death. Watkins v. Watkins, 
142 Miss. 210, 106 So. 753 (1926). 

16. —Parol. 

Parol testimony designed to show an 
implied revocation is not admissible. In re 
Stoball's Will, 211 Miss. 15, 50 So. 2d 635 
(1951). 

The statute by its very language ex- 
cludes parol testimony to change a will in 
any respect. Hilton v. Johnson, 194 Miss. 
671, 12 So. 2d 524 (1943). 

In a widow's contest of her husband's 
will, leaving all his property to his broth- 
ers and sisters, parol testimony of several 
witnesses, offered by the widow, that the 
husband had stated that he wanted her to 
have all of his property, was properly 
excluded as not establishing a revocation 



in the manner provided by this section 
[Code 1942, § 658]. Hilton v. Johnson, 194 
Miss. 671, 12 So. 2d 524 (1943). 

17. Equity; promise not to revoke. 

A breach of a contract not to revoke a 
will is just that a breach of contract. It is 
not grounds for contesting the will per- 
taining to the contract. Remedies, if any, 
of promissor's heirs lie on the contract or 
perhaps upon constructive trust theory. 
Trotter v. Trotter, 490 So. 2d 827 (Miss. 
1986). 

A contract not to revoke a will may 
become irrevocable, as long as the prom- 
isee performs in accordance with the con- 
tract. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

A proper rescission of a contract not to 
revoke a will does not revoke the will to 
which the contract pertains. Trotter v. 
Trotter, 490 So. 2d 827 (Miss. 1986). 

Where testator executes a will in com- 
pliance with an oral agreement with the 
devisee that the latter will render unique 
and necessary personal services to testa- 
tor involving a substantial change in the 
status and manner of living of the prom- 
isee, and such services have been per- 
formed, so that a revocation of the will 
amounts to fraud upon the devisee render- 
ing it impossible or impracticable to re- 
store devisee to prior situation, equity will 
hold such will to be irrevocable and the 
rights thereunder may be established. 
Johnston v. Tomme, 199 Miss. 337, 24 So. 
2d 730 (1946). 
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§ 91-5-5. Children born after making of the will. 

If a testator or testatrix, having a child or children born at the time of 
making and publishing his or her last will and testament, shall, at his or her 
death, leave a child or children born after the making and publishing such last 
will and testament, the child or children so after-born, if unprovided for by 
settlement and neither provided for nor disinherited, but only pretermitted, by 
the last will and testament, shall succeed to the same portion of the father's or 
mother's estate as such child or children would have been entitled to if the 
father or mother had died intestate, towards raising which portion the 
devisees and legatees shall contribute proportionately out of the parts devised 
and bequeathed to them by the same will and testament, in the same manner 
as is provided in the case of posthumous children. 
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SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (16); 1857, ch. 60, art. 36; 
1871, § 2390; 1880, § 1264; 1892, § 4490; Laws, 1906, § 5080; Hemingway's 
1917, § 3368; Laws, 1930, § 3352; Laws, 1942, § 659. 

JUDICIAL DECISIONS 



1. In general. 

2. Rights of after-born children. 

1. In general. 

In interpreting a will, as affected by this 
section [Code 1942, § 659], and in an 
effort to determine the intent of the testa- 
trix, the court should take into consider- 
ation all of the terms and provisions of the 
will and the circumstances surrounding 
the testatrix at the time at which she 
executed the will. Guion v. Guion, 232 
Miss. 647, 100 So. 2d 351 (1958). 

Intent is to be determined by the words 
of the will and by circumstances sur- 
rounding the testator, including the 
events and circumstances happening after 
the execution of the will and before the 
death of the testator. Guion v. Guion, 232 
Miss. 647, 100 So. 2d 351 (1958). 

In a case involving an adopted child 
born before the execution of a will, the 
court need not reach the question whether 
this section [Code 1942, § 659] was in- 
tended to apply to adopted children born 
after the execution of a will since the 
legislature intended pretermitted chil- 
dren provisions to apply only to children 
born after the will was made. Lee v. Foley, 
224 Miss. 684, 80 So. 2d 765, 61 A.L.R.2d 
209 (1955). 

2. Rights of after-born children. 

Where a mother had two living children 
at the time she executed her will, the fact 
that she devised and bequeathed all of her 
property to her husband manifested an 
intent to disinherit her children as a class, 
so that a child born after the execution of 
the will had no inheritable rights in the 
mother's estate. Guion v. Guion, 232 Miss. 
647, 100 So. 2d 351 (1958). 

A general devise of a remainder or re- 
versionary interest to the heirs of the 



testator or to his children does not com- 
prehend a posthumous child, so as to 
prevent it from claiming under the statute 
as a child pretermitted by the will, in the 
absence of anything to show that the child 
was in the mind of the testator. Mahaffey 
v. First Nat'l Bank, 231 Miss. 798, 97 So. 
2d 756 (1957). 

Provisions of testator's will, directing 
that the residue of testator's estate should 
be distributed into four parts, with one 
part each going to his wife and then living 
children, and devising a life estate in 
certain property to testator's sister and 
brother-in-law, with reversion to the heirs 
of testator's body, did not manifest an 
intent to deprive two children born after 
the execution of the will, one posthu- 
mously, of the status of pretermitted chil- 
dren. Mahaffey v. First Nat'l Bank, 231 
Miss. 798, 97 So. 2d 756 (1957). 

Child born within 10 months after tes- 
tator's death, or after time devisees must 
be living to take under will, takes under 
will; "in esse." Scott v. Turner, 137 Miss. 
636, 102 So. 467 (1925). 

After-born children held to inherit in- 
terest in decedent's estate; devises and 
legacies held subject to proportionate con- 
tribution to make up shares of after-born 
children. Clark v. Clark, 126 Miss. 455, 89 
So. 4 (1921). 

After-born children not provided for in 
will held vested with absolute title to 
property as if parent had died intestate. 
Clark v. Clark, 126 Miss. 455, 89 So. 4 
(1921). 

Child born during testator's life, after 
making of will and not mentioned therein, 
there being other living children, became 
vested with absolute title to share in es- 
tate. Watkins v. Watkins, 88 Miss. 148, 40 
So. 1001 (1906). 



RESEARCH REFERENCES 



ALR. Adoption of child as revoking will. 
24A.L.R.2d 1085. 



Marriage of testator or birth of testa- 
tor's child as revoking will previously 
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made in exercise of power of appointment. 
92 A.L.R.3d 1244. 

Conflict of laws as to pretermission of 
heirs. 99 A.L.R.3d 724. 

Pretermitted heir statutes: what consti- 
tutes sufficient testamentary reference to, 
or evidence of contemplation of, heir to 
render statute inapplicable. 83 A.L.R.4th 
779. 

Am Jur. 79 Am. Jur. 2d, Wills §§ 555 et 
seq. 



20 Am. Jur. Legal Forms 2d, Wills, 
§ 266:105 (provision of codicil as to be- 
quest to child born or adopted after exe- 
cution of will); § 266:883 (settlement of 
rights of pretermitted child). 

6 Am. Jur. Proof of Facts 2d, Intentional 
Omission of Child from Will, §§ 8 et seq. 
(proof of intentional omission of child from 
will). 

CJS. 95 C.J.S., Wills § 419. 



§ 91-5-7. Bequests not to lapse in certain cases. 

Whenever any estate of any kind shall or may be devised or bequeathed by 
the last will and testament of any testator or testatrix to any person being a 
child or descendant of such testator or testatrix, and such devisee or legatee 
shall, during the lifetime of such testator or testatrix, die testate or intestate, 
leaving a child or children, or one or more descendants of a child or children, 
who shall survive such testator or testatrix, in that case, such devise or legacy 
to such person so situated as above mentioned, and dying in the lifetime of the 
testator or testatrix, shall not lapse, but the estate so devised or bequeathed 
shall vest in such child or children, descendant or descendants, of such devisee 
or legatee in the same manner as if a legatee or devisee had survived the 
testator or testatrix and had died intestate. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (17); 1857, ch. 60, art. 37; 
1871, § 2391; 1880, § 1265; 1892, § 4491; Laws, 1906, § 5081; Hemingway's 
1917, § 3369; Laws, 1930, § 3553; Laws, 1942, § 660. 

JUDICIAL DECISIONS 



1. In general. 

Rule as to lapsed devises is applicable 
primarily to instances where devisee 
named in will predeceased testatrix. Mis- 
sissippi State Univ. Found., Inc. v. Clark, 
697 So. 2d 1154 (Miss. 1997). 

Testamentary gift to life income benefi- 
ciary of testamentary trust lapsed when 
beneficiary predeceased testatrix; how- 
ever, gift over to remaindermen did not 
lapse, as remaindermen were capable of 
taking at time of death of testatrix. Mis- 
sissippi State Univ. Found., Inc. v. Clark, 
697 So. 2d 1154 (Miss. 1997). 

In a proceeding seeking interpretation 
of a residuary clause of a will in which the 
testator left his residual estate to his 
daughter and to his brothers and sisters, 
share and share alike, several of whom 
predeceased the testator, the chancellor 
properly held that the lapsed portions of 



the testator's estate descended by the 
laws of intestate succession to his daugh- 
ter, his heir-at-law. Moffett v. Howard, 392 
So. 2d 509 (Miss. 1981). 

Where a son died intestate prior to the 
death of the testatrix and left a son and 
daughter as his surviving heirs, such sur- 
viving heirs succeeded to the share of 
their father in the estate. Martin v. Eslick, 
229 Miss. 234, 90 So. 2d 635 (1956), cor- 
rected, 229 Miss. 261, 92 So. 2d 244 
(1957). 

The rule as to lapsed devises is applica- 
ble primarily to instances where the devi- 
see named in the will had died prior to the 
death of the testator. Hays v. Cole, 221 
Miss. 459, 73 So. 2d 258 (1954). 

Under devise of residue of estate under 
will to the fiancee, two uncles and a cousin 
of testator, the share of one of the devisees 
who predeceased the testator goes to tes- 
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tator's heirs at law, and is not saved by 
this section [Code 1942, § 660]. Clark v. 
Case, 207 Miss. 163, 42 So. 2d 109 
(1949). 

This section [Code 1942, § 660] does not 
apply to bequests to those who are not 
descendants of the testator, and a legacy 
to a niece who predeceased the testator 
lapsed so that her son did not inherit 



through her. Kullman v. Dreyfus' Estate, 
201 Miss. 887, 30 So. 2d 81 (1947). 

Leasehold interest in school land in 
state owned by testatrix of other state is 
governed by Mississippi law; legacy lapses 
on death of legatee without children 
though statute of domicile of testatrix 
provides contrary. Neblett v. Neblett, 112 
Miss. 550, 73 So. 575 (1916). 



RESEARCH REFERENCES 



ALR. Wills: antilapse statute as appli- 
cable to devise or bequest in terms of 
distributive share, under law, in estate of 
testator. 3 A.L.R.2d 1419. 

Benefit of direction in deed or will for 
payments by grantee or devisee to third 
person as surviving latter's death, and 
passing as part of his estate. 6 A.L.R.2d 
363. 

Devise or bequest to designated individ- 
ual "or his estate," "or his children," "or his 
representatives," or the like (other than 
"or his heirs"), as subject to lapse in event 
of individual's death before that of testa- 
tor. 11 A.L.R.2d 1387. 

Rights of party to void marriage in 
respect of transfers or gifts to other in 
mistaken belief marriage was valid. 14 
A.L.R.2d 918. 

Who is "child," "issue," "descendant," 
"relation," "heir," etc., within antilapse 
statute describing the person taking 
through or from the legatee or devisee. 19 
A.L.R.2d 1159. 



Devolution of lapsed portion of residu- 
ary estate. 36 A.L.R.2d 1117. 

Applicability of anti-lapse statutes to 
class gifts. 56 A.L.R.2d 948. 

Testator's intention as defeating opera- 
tion of antilapse statute. 63 A.L.R.2d 
1172. 

Who are within terms "relation," "de- 
scendant," "child," "brother," "sister," etc., 
describing legatee or devisee, in statute 
providing against lapse upon death of leg- 
atee or devisee before testator. 63 
A.L.R.2d 1195. 

Ademption of bequest of proceeds of 
property. 45 A.L.R.3d 10. 

Anti-lapse statute as applicable to in- 
terest of beneficiary under inter vivos 
trust who predeceases life-tenant settlor. 
47 A.L.R.3d 358. 

Am Jur. 80 Am. Jur. 2d, Wills §§ 1431 
et seq. 

20 Am. Jur. Legal Forms 2d, Wills 
§§ 266:602 et seq. (lapse; gifts over). 

CJS. 97 C.J.S., Wills, §§ 1811 et seq. 



§ 91-5-9. Devise to witness void. 

If any person be a subscribing witness to a will wherein any devise or 
bequest is made to him and the will cannot otherwise be proven, such devise or 
bequest shall be void, and the witness shall be competent as to the residue of 
the will as if a devise or bequest had not been made to him, and he may be 
compelled to testify. If such witness would have been entitled to any share of 
the testator's estate in case the will were not established, then so much of such 
share shall be saved to the witness as shall not exceed the value of the devise 
or bequest made to him in the will. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (27); 1857, ch. 60, art. 45; 
1871, § 1101; 1880, § 1973; 1892, § 1826; Laws, 1906, § 2001; Hemingway's 
1917, § 1666; Laws, 1930, § 3554; Laws, 1942, § 661. 
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JUDICIAL DECISIONS 

1. In general. as a subscribing witness, and adminis- 

Where a devisee or legatee to the will is tered the estate, he is estopped to claim 

also a witness, the devise or bequest to title to land belonging to him and devised 

him is void but the witness is competent by the will to a third party. In this case 

as to the residue of the will, so the will is this section [Code 1942, § 661] was not 

valid except as to the annulled legacy or invoked, and the husband took the be- 

devise. Crawford's Estate v. Crawford, 225 quests and devises under the will. West v. 

Miss. 208, 82 So. 2d 823, 59 A.L.R.2d 1 West, 131 Miss. 880, 95 So. 739, 29 A.L.R. 

(1955). 226 (1923). 

Devise to witness is void, but witness is Words "otherwise to be proved" in this 

competent to establish residue of the will. section [Code 1942 § 661] refer to execu _ 

Swanzy v. Kolb 94 Miss. 10, 46 1 So 549 ti and t f f contents of will 

n ^r St - f *?'****?' T /% of, Swanz ^ v - Kolb 94 Miss - 10 > 46 So - 549 > 

il 908) ono a ^o o d S o? ooo V " ^Tf ^^ 2 ? 136 Am. St. R. 568, 18 Am. Ann. Cas. 1089 



Miss. 208, 82 So. 2d 823, 59 A.L.R.2d 1 
(1955). 

Where a husband qualified as executor 
under the will of his wife, proved the will 



(1908). 



RESEARCH REFERENCES 

ALR. Amount or value of testamentary witness, saving the share witness would 

gift as affecting application of statute in- take in absence of will. 95 A.L.R.2d 1256. 

validating will attested by beneficially in- Am Jur. 79 Am. Jur. 2d, Wills §§ 275 et 

terested witness or limiting benefit to se q., 289 et seq. 

such witness. 73 A.L.R.2d 1230. CJS. 95 C.J.S., Wills §§ 88-92, 260-274. 

Exception or proviso in statute invali- 
dating testamentary gift to subscribing 

§ 91-5-11. Devise or bequest to trustee. 

(1) A devise or bequest in a will duly executed pursuant to the provisions 
of Section 91-5-1 of Mississippi Code of 1972 may be made to the trustee of a 
trust which is evidenced by a written instrument in existence when the will is 
made and which is identified in the will. Such devise or bequest shall not be 
invalid because the trust is amendable or revocable, or both, by the settlor or 
any other person or persons; nor because the trust instrument or any 
amendment thereto was not executed in the manner required for wills; nor 
because the trust was amended after execution of the will. Unless the will 
provides otherwise, such devise or bequest shall operate to dispose of the 
property under the terms and provisions of the instrument creating the trust, 
including any amendments or modifications in writing made at any time before 
or after the making of the will and before the death of the testator, and the 
property shall not be deemed held under a testamentary trust. An entire 
revocation of the trust prior to the testator's death shall invalidate the devise 
or bequest. 

(2) The provisions of this section shall apply to all devises or bequests 
made in any will duly executed according to said section of any testator dying 
after May 6, 1958, whether the will is executed before or after that date. 
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(3) The term "will" in this section shall include and refer to the term 
"codicil". 

SOURCES: Codes, 1942, § 661.5; Laws, 1958, ch. 240, §§ 1-3, eff. upon passage 
(approved May 6, 1958). 

Cross References — Definition of term "will," see § 1-3-59. 

Comparable Laws from other States — Georgia Code Annotated, §§ 53-12-70 
through 53-12-74. 
Tennessee Code Annotated, § 32-3-106. 
Texas Probate Code Annotated, § 58a. 

RESEARCH REFERENCES 

ALR. Effect of impossibility of perfor- 
mance of condition precedent to testamen- 
tary gift. 40 A.L.R.4th 193. 

§ 91-5-13. Creditor competent witness to will. 

Any creditor shall be a competent subscribing witness to a last will and 
testament; but any special provision in favor of such creditor in the will, either 
by admitting the debt or by providing for its payment or by giving it a 
preference, shall be void, and such claim shall stand as though the provision 
had not been made. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (44); 1857, ch. 60, art. 46; 
1871, § 1102; 1880, § 1974; 1892, § 1827; Laws, 1906, § 2002; Hemingway's 
1917, § 1667; Laws, 1930, § 3555; Laws, 1942, § 662. 



§ 91-5-15. Nuncupative wills. 

A nuncupative will shall not be established unless it be made in the time 
of the last sickness of the deceased at his or her habitation or where he or she 
hath resided for ten days next preceding the time of his or her death, except 
when such person is taken sick from home and die before his or her return to 
such habitation, nor where the value bequeathed exceeds one hundred dollars 
unless it be proved by two witnesses that the testator or testatrix called on 
some person present to take notice or bear testimony that such is his or her 
will, or words to that effect. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (18); 1857, ch. 60, art. 38; 
1871, § 2392; 1880, § 1266; 1892, § 4492; Laws, 1906, § 5082; Hemingway's 
1917, § 3370; Laws, 1930, § 3556; Laws, 1942, § 663. 

Cross References — Revocation of anatomical gifts during terminal illness, see 
§ 41-39-41. 
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JUDICIAL DECISIONS 



1. In general. 

2. Devise of lands. 

3. Foreign nuncupative wills. 

1. In general. 

Biological father entitled to inherit from 
illegitimate child is entitled to share in 
recovery in wrongful death action. 
Burdette v. Crump, 472 So. 2d 959 (Miss. 
1985). 

"Last sickness," as used in statute per- 
mitting nuncupative wills under certain 
conditions, means that at time of making 
will testator is in extremis, at least so 
near death that he did not have reason- 
able time and opportunity to make writ- 
ten will. Schmitz v. Summers, 179 Miss. 
260, 174 So. 569 (1937). 

Where testator made nuncupative will 
while sick with illness of which he died, 
but neither testator nor his physician con- 
sidered his condition mortally serious, 
will was invalid under statute requiring 
nuncupative wills to be made "in the time 
of last sickness." Schmitz v. Summers, 179 
Miss. 260, 174 So. 569 (1937). 

Nuncupative will is testamentary decla- 
ration, not in writing, made before suffi- 



cient number of witnesses when testator 
is in extremis. Lee v. Barrow, 156 Miss. 
711, 126 So. 648 (1930). 

Nuncupative will requires intent of tes- 
tator that declaration then made consti- 
tute his will without being embodied in 
written instrument. Lee v. Barrow, 156 
Miss. 711, 126 So. 648 (1930). 

Instrument dictated in form of letter to 
executor was simply defectively executed 
written will and not subject to probate as 
nuncupative will. Lee v. Barrow, 156 Miss. 
711, 126 So. 648 (1930). 

The witnesses are not required to prove 
the presence of each other. Burch v. Sto- 
vall, 27 Miss. 725 (1854). 

2. Devise of lands. 

Lands do not pass under a nuncupative 
will. Sadler v. Sadler, 60 Miss. 251 (1882). 

3. Foreign nuncupative wills. 

The removal and change of citizenship 
from Louisiana to this state of a person 
who has executed a nuncupative will in 
that state according to its laws does not 
revoke the will. Pratt v. Hargraves, 77 
Miss. 892, 28 So. 722, 78 Am. St. R. 551 
(1900). 



RESEARCH REFERENCES 



ALR. What amounts to "last sickness" 
or the like within requirement that nun- 
cupative will be made during last sick- 
ness. 8 A.L.R.3d 952. 

Am Jur. 79 Am. Jur. 2d, Wills §§ 640 et 
seq. 

20 Am. Jur. Legal Forms 2d, Wills, 
§ 266:83 (nuncupative will: affidavit by 



witness who reduced testamentary words 
to writing). 

CJS. 95 C.J.S., Wills §§ 328 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 91-5-17. Parties in interest to nuncupative will to be cited. 

The probate of any nuncupative will shall not be taken, or letters 
testamentary granted thereon, until after the expiration of fourteen days from 
the time of the decease of the testator or testatrix, nor until the widow, if any, 
and next of kin, if resident in this state, have been summoned to contest the 
same if they think proper. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (18); 1857, ch. 60, art. 40; 
1871, § 2394; 1880, § 1268; 1892, § 4494; Laws, 1906, § 5084; Hemingway's 
1917, § 3372; Laws, 1930, § 3557; Laws, 1942, § 664. 
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RESEARCH REFERENCES 

Law Reviews. Symposium on Missis- risdiction and Venue — Rules 16, 81 and 
sippi Rules of Civil Procedure: Pretrial 82. 52 Miss. L. J. 105, March, 1982. 
Procedure, Applicability of Rules, and Ju- 

§ 91-5-19. Nuncupative will not to be proven after six months 
unless reduced to writing. 

After six months have elapsed from the time of speaking the alleged 
testamentary words, testimony shall not be received to probate a nuncupative 
will unless the words, or the substance thereof, shall have been reduced to 
writing within six days after speaking the same. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (18); 1857, ch. 60, art. 39; 
1871, § 2393; 1880, § 1267; 1892, § 4493; Laws, 1906, § 5083; Hemingway's 
1917, § 3371; Laws, 1930, § 3558; Laws, 1942, § 665. 

JUDICIAL DECISIONS 

1. In general. the will on an issue devisavit vel non 

The word "prove," (Code 1871, § 2393) would not be rejected. George v. Greer, 53 

had reference to probate; but, if probated Miss. 495 (1876). 
within six months, testimony to establish 

RESEARCH REFERENCES 

Law Reviews. Symposium on Missis- risdiction and Venue — Rules 16, 81 and 
sippi Rules of Civil Procedure: Pretrial 82. 52 Miss. L. J. 105, March, 1982. 
Procedure, Applicability of Rules, and Ju- 

§ 91-5-21. Members of armed forces and mariners at sea ex- 
cepted. 

Any person of sound mind eighteen years of age or older and being in the 
armed forces of the United States of America, in active service at home or 
abroad or being a mariner at sea, may devise, dispose of, and bequeath his 
goods and chattels or property, real and personal, anything in this chapter to 
the contrary notwithstanding. 

Any will executed prior to July 23, 1968, which conforms to the require- 
ments of this section shall be valid; provided, however, that the testator of said 
will must be alive at said date. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (21); 1857, ch. 60, art. 41; 
1871, § 2395; 1880, § 1269; 1892, § 4495; Laws, 1906, § 5085; Hemingway's 
1917, § 3373; Laws, 1930, § 3559; Laws, 1942, § 666; Laws, 1968, ch. 307, §§ 1, 
2, eff from and after passage (approved July 23, 1968). 

RESEARCH REFERENCES 

Am Jur. 79 Am. Jur. 2d, Wills §§ 647 et CJS. 95 C.J.S., Wills §§ 340, 341. 
seq. 
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§ 91-5-23 Trusts and Estates 

§ 91-5-23. Provision for husband or wife to be in bar. 

Any provision by the will of the husband or wife for the other shall be 
construed to be in bar of any share of the real or personal estate of the testator, 
unless it be otherwise expressed in the will. 

SOURCES: Codes, 1880, § 1174; 1892, § 4498; Laws, 1906, § 5088; Hemingway's 
1917, § 3376; Laws, 1930, § 3560; Laws, 1942, § 667. 

Cross References — Descent of property between husband and wife, see § 91-1-7. 

JUDICIAL DECISIONS 

1. In general. she may not without renouncing the will 

Widow of testator dying without chil- take the legacy and the year's provisions 

dren inherits all undisposed of property, and other exemptions. McGaughey v. 

including lapsed devises; widow of testa- Eades, 78 Miss. 853, 29 So. 516 (1901). 
tor dying without children not precluded The remedy of the husband or wife who 

from inheriting undisposed property be- i s dissatisfied with the provision made for 

cause she takes life estate under the will, him or her in the will of the other is to 

Marx v. Hale, 131 Miss. 290, 95 So. 441 renounce such provision and claim a dis- 

(1923). tributive share of the estate, whether it 

Where the widow gets nothing by the inc i udes the homestead or other property, 

will or where the devise to her is unsatis- as provide d by Code 1942, § 668; or if no 

factory and she renounces the will she such provision is made in the will, to claim 

takes a child s part, but where she takes a such distributive shar e under Code 1942, 

legacy under the will and the will is §§ 66?? 669? without renunciation . K elly 

expressly made in lieu of the allowance of y Mred 65 Migs 495 4 go 551 (188g) 
one year s provisions and all exemptions, 

RESEARCH REFERENCES 

ALR. Priority of surviving spouse who postnuptial agreement or property settle- 
accepts provision of will in lieu of dower or ment. 53 A.L.R.2d 475. 
other marital rights over other legatees Surviving spouse's right to marital 
and devisees and creditors. 2 A.L.R.2d share as affected by valid contract to con- 
607. vey by will. 85 A.L.R.4th 418. 

Spouse's right to take under other 
spouse's will as affected by antenuptial or 

§ 91-5-25. Right of spouse to renounce will; form of renunci- 
ation; right to intestate share. 

When a husband makes his last will and testament and does not make 
satisfactory provision therein for his wife, she may, at any time within ninety 
(90) days after the probate of the will, file in the office where probated a 
renunciation to the following effect, viz.: "I, A B, the widow of C D, hereby 
renounce the provision made for me by the will of my deceased husband, and 
elect to take in lieu thereof my legal share of his estate." Thereupon she shall 
be entitled to such part of his estate, real and personal, as she would have been 
entitled to if he had died intestate, except that, even if the husband left no child 
nor descendant of such, the widow, upon renouncing, shall be entitled to only 
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one-half (Vfe) of the real and personal estate of her deceased husband. The 
husband may renounce the will of his deceased wife under the same circum- 
stances, in the same time and manner, and with the same effect upon his right 
to share in her estate as herein provided for the widow. 

SOURCES: Codes, 1871, § 1282; 1880, § 1172; 1892, § 4496; Laws, 1906, § 5086; 
Hemingway's 1917, § 3374; Laws, 1930, § 3561; Laws, 1942, § 668; Laws, 
1975, ch. 373, § 1, eff from and after January 1, 1976. 

JUDICIAL DECISIONS 



1. In general. 

2. Construction. 

3. Who may take or renounce. 

4. — Common law spouse. 

5. Time within which to renounce. 

6. Right as personal. 

7. Renunciation for person non compos 

mentis. 

8. Effect on right to contest will. 

9. Effect on executorship. 

10. Testator having foreign domicil. 

11. Contract to make or renounce will. 

12. Valuation, calculation. 

13. Effect on trusts, insurance proceeds. 

14. Effect on debts. 

15. Application in particular cases. 

16. Effect, tax deductions. 

1. In general. 

Where a husband can properly re- 
nounce his wife's will, and there are no 
children, he is entitled to one half of the 
estate of his deceased wife; however, the 
right of a husband to renounce is qualified 
by Code 1942, § 670, which expressly ap- 
plies to husband renouncing the will of his 
wife. Myers v. Laird, 230 Miss. 675, 93 So. 
2d 828 (1957). 

The effect of renunciation is to make the 
deceased spouse an intestate as to one- 
half of the willed property, leaving the will 
to stand as to the other half, so that the 
deductions provided in Code 1942, § 670, 
on account of the separate estate of the 
surviving spouse are to be taken out of the 
half of the total estate to which the sur- 
viving spouse is limited by this section. 
[Code 1942, § 668]. Davis v. Miller, 202 
Miss. 880, 32 So. 2d 871 (1947). 

2. Construction. 

Code 1942, §§ 470 and 668, must be 
construed together. Callicott & Norfleet v. 
Callicott, 90 Miss. 221, 43 So. 616 (1907). 



A failure to renounce within the statu- 
tory time amounts to an election to take 
under the will. Collins v. Melton, 40 Miss. 
242 (1866). 

3. Who may take or renounce. 

A wife justified in living separate and 
apart from her husband at the time of his 
death, there being no children, was enti- 
tled to renounce his will and take one-half 
of his estate, less the value of her own 
separate property. Stringer v. Arrington, 
202 Miss. 798, 32 So. 2d 879 (1947). 

4. — Common law spouse. 

In a proceeding to renounce will and to 
obtain a year's support from the estate on 
ground that plaintiff had been testator's 
common law wife, the will which did not 
refer to the plaintiff as wife, but left her 
an annuity as long as she was unmarried, 
could be taken into consideration. Martin 
v. Martin's Estate, 217 Miss. 173, 63 So. 
2d 827 (1953). 

In a proceeding to renounce will and to 
obtain a year's support from the estate on 
ground that plaintiff had been testator's 
common law wife, income returns for 
years during which plaintiff claimed to 
have been testator's common law wife in 
which plaintiff reported herself as single 
person constituted competent evidence 
since they were declarations against in- 
terest. Martin v. Martin's Estate, 217 
Miss. 173, 63 So. 2d 827 (1953). 

In a proceeding to renounce will and to 
obtain a year's support from the estate on 
ground that plaintiff had been testator's 
common law wife, income tax reports for a 
period which plaintiff claimed to be com- 
mon law wife, filed by the plaintiff as a 
single person did not constitute a waiver 
of plaintiff's disqualification as witness 
under the Deadman's Statute. Martin v. 
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Martin's Estate, 217 Miss. 173, 63 So. 2d 
827 (1953). 

5. Time within which to renounce. 

Widow may renounce at any time 
within 6 months after probate; widow and 
not court determines what is "satisfactory 
provision." Simpson v. Simpson, 120 Miss. 
197, 82 So. 3 (1919). 

Spouse's right to renounce will under 
statute was personal and abated at her 
demise; therefore, such right may not be 
undertaken by personal representative af- 
ter death of spouse, even where death 
occurs prior to expiration of statutory pe- 
riod for election. Shattuck v. Estate of 
Tyson, 508 So. 2d 1077 (Miss. 1987). 

A widow's renunciation of her husband's 
will, which renunciation was made before 
the will was admitted to probate, was 
nevertheless effective and valid, despite 
the provision in § 91-5-25 stating that 
renunciation may be made at any time 
within 90 days after the probate of the 
will. Gettis v. McAllister, 411 So. 2d 770 
(Miss. 1982). 

6. Right as personal. 

Spouse's right to renounce will under 
statute was personal and abated at her 
demise; therefore, such right may not be 
undertaken by personal representative af- 
ter death of spouse, even where death 
occurs prior to expiration of statutory pe- 
riod for election. Shattuck v. Estate of 
Tyson, 508 So. 2d 1077 (Miss. 1987). 

Where a wife in her will failed to make 
any provision for her surviving husband, 
and the husband's property was not equal 
to his lawful portion of the wife's estate, 
the right of the husband to renounce the 
will and to take his legal share of the 
wife's estate vested as a matter of law and 
became part of his estate upon his death, 
exercisable by the executor of the hus- 
band's estate, even though before his 
death, 3 weeks following his wife's death, 
the husband did not renounce the wife's 
will or take any affirmative action with 
reference thereto. McBride v. Haynes, 247 
So. 2d 129 (Miss. 1971). 

The personal representative of a de- 
ceased spouse does not have the right to 
renounce the will of a predeceased spouse 
under this section [Code 1942, § 668], for 
the privilege is one which must be invoked 



personally by the surviving spouse during 
her lifetime. Jenkins v. Borodofsky, 211 
So. 2d 874 (Miss. 1968). 

Equitable estoppel does not and cannot 
authorize the exercise of a personal right 
which terminates with the death of a 
spouse, and the fact that a husband shot 
and killed his wife, an act which would 
have precluded his inheriting her estate, 
is no justification for permitting the de- 
ceased wife's personal representatives to 
renounce the husband's will, an act which 
by law can only be invoked personally by a 
surviving spouse. Jenkins v. Borodofsky, 
211 So. 2d 874 (Miss. 1968). 

The right to renounce a will conferred 
by this statute upon a surviving spouse 
may not be exercised by his or her admin- 
istrator. Mullins' Estate v. Mullins' Estate, 
239 Miss. 751, 125 So. 2d 93, 83 A.L.R.2d 
1073 (1960). 

7. Renunciation for person non com- 
pos mentis. 

Where a widow has been mentally in- 
competent continuously from the death of 
the testator and has no guardian acting in 
her behalf during the statutory period for 
renunciation, its lapse is no bar to a sub- 
sequent election in her behalf by the 
court, or guardian acting under supervi- 
sion and approval of the court; for the 
general rule is that where an election is 
required by statute to be made within a 
certain period of time, the incompetency of 
the person entitled to elect is considered 
as warranting an extension of the statu- 
tory period. Wolcott v. Wolcott, 184 So. 2d 
381 (Miss. 1966). 

The general savings statute in favor of 
those under disabilities insofar as limita- 
tions of actions are concerned does not 
apply to the statute giving a widow the 
right to renounce her husband's will un- 
der certain circumstances. Wolcott v. 
Wolcott, 184 So. 2d 381 (Miss. 1966). 

The right to renounce a will conferred 
by this statute upon a surviving spouse 
may be exercised by a guardian in case of 
such spouse's incompetency. Mullins' Es- 
tate v. Mullins' Estate, 239 Miss. 751, 125 
So. 2d 93, 83 A.L.R.2d 1073 (1960). 

Guardian, with approval of chancery 
court, may renounce for widow non com- 
pos mentis. Hardy v. Richards, 98 Miss. 
625, 54 So. 76 (1911). 
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8. Effect on right to contest will. 

Renouncement by a widow of her hus- 
band's will does not constitute an aban- 
donment of her action to contest the will, 
since renouncement does not affect the 
validity of the will but merely affects the 
amount of property which the parties re- 
ceive, and, therefore, renouncement does 
not constitute an estoppel to contest the 
will. Edwards v. Edwards, 193 Miss. 889, 
11 So. 2d 450 (1943). 

Where a widow contesting the will of 
her husband renounced within the time 
prescribed, there was no inconsistency be- 
tween such renunciation and the will con- 
test so as to preclude her appeal from an 
adverse decision in the will contest, since 
both by the renunciation and the contest, 
if successful, she takes by inheritance; 
and renunciation is not an abandonment 
of the contest since renouncement does 
not affect the validity of the will but 
merely affects the amount of property 
which the parties receive. Edwards v. 
Edwards, 193 Miss. 889, 11 So. 2d 450 
(1943). 

Renunciation by a widow of her hus- 
band's will within the time prescribed and 
pending an appeal from a judgment 
against her in a contest of the will, did not 
preclude her from prosecuting her appeal 
in the will contest irrespective of any 
inconsistency between renunciation and 
the prosecution of the appeal. Edwards v. 
Edwards, 193 Miss. 889, 11 So. 2d 450 
(1943). 

9. Effect on executorship. 

Husband must renounce wife's will and 
refuse qualification as executor if he 
would keep on property devised thereun- 
der. West v. West, 131 Miss. 880, 95 So. 
739, 29A.L.R. 226(1923). 

10. Testator having foreign domicil. 

Husband may renounce wife's will and 
take child's share, although domicil of 
testatrix in foreign state. Bolton v. Bar- 
nett, 131 Miss. 802, 95 So. 721 (1923). 

Right of husband to renounce will of 
wife and take child's part governed by law 
of state, and not by law of wife's domicil; 
husband renouncing will of wife, who also 
leaves children, may take child's part in 
both real and personal property. Bolton v. 
Barnett, 131 Miss. 802, 95 So. 721 (1923). 



11. Contract to make or renounce 

will. 

Although proper contracts not to re- 
nounce a will are enforceable even though 
Code 1972 § 91-5-25 provides that a hus- 
band or wife may renounce the will of 
another, the wife's agreement not to re- 
nounce her will constituted an unconscio- 
nable contract so as to permit the wife's 
renunciation of her husband's will, not- 
withstanding her prior agreement not to 
renounce, where the wife was taken by 
her husband directly from her job to the 
office of the husband's attorney and per- 
suaded to assign the contract without 
prior knowledge of its existence or the 
opportunity to read the entire contract, 
and where the provision in the will, giving 
the wife a life estate in the parties' home- 
stead as long as she continued to live on 
the property, was minimal consideration 
when viewed against her rights under the 
laws of descent and distribution including 
her statutory right to a life estate in the 
homestead under Code 1972 § 91-1-23 
irrespective of her living on the property. 
Johnson v. Robinson, 351 So. 2d 1339 
(Miss. 1977). 

Release of a right to renounce wife's will 
by the husband constituted sufficient con- 
sideration for a contract by the wife to will 
to the husband or his issue one third of 
her estate, so that the wife could not, by 
revoking the will executed pursuant to the 
contract, defeat the rights of the prede- 
ceased husband's issue. In re Sadler's Es- 
tate, 232 Miss. 349, 98 So. 2d 863 (1957). 

Husband's will giving property to one 
who provided for him pursuant to contract 
was an obligation of the contract, not an 
abrogation of the contract which would 
enable widow to renounce will. Price v. 
Craig, 164 Miss. 42, 143 So. 694 (1932). 

12. Valuation, calculation. 

The value of real property in Louisiana 
would not be included in the value of an 
estate for the purpose of determining the 
lawful portion of the surviving husband of 
the testatrix, when he renounced the will 
in Mississippi, by the testatrix' real and 
personal estate in Mississippi. Banks v. 
Junk, 264 So. 2d 387, 69 A.L.R.3d 1070 
(Miss. 1972). 

In a proceeding to determine whether 
surviving husband's separate estate was 
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equal in value to one half portion of his 
deceased wife's estate, the chancellor 
properly found that the husband had not 
conveyed his one half interest in certain 
Louisiana property to his children prior to 
wife's death, but had given the property to 
his children by an act of donation after the 
event; thus, the value of the husband's one 
half interest in the Louisiana property, 
less one half of the outstanding mortgage 
loan, should have been included in the 
valuation of his separate estate along with 
the value of his personal property, and he 
was precluded by Code 1942, § 670, from 
renouncing his wife's will, which made no 
provision for him, since his property at the 
time of her death was more than equal in 
value to what would have been his lawful 
portion of her estate. Myers v. Laird, 230 
Miss. 675, 93 So. 2d 828 (1957). 

Where testatrix had willed an estate of 
the value of $90,000, and surviving hus- 
band had a separate estate worth $30,000, 
upon renunciation the surviving husband 
was entitled only to have the value of his 
separate estate deducted from one-half of 
the value of testatrix's estate, leaving the 
sum of $15,000 as a deficiency to be made 
up for the surviving husband. Davis v. 
Miller, 202 Miss. 880, 32 So. 2d 871 
(1947). 

13. Effect on trusts, insurance pro- 
ceeds. 

Where will gave widow one-half interest 
in testator's entire estate except proceeds 
of an insurance policy, which were di- 
rected to be used to pay certain legacies 
and to set up a trust for testator's adopted 
son, widow on renunciation was entitled 
to one-half the personal estate to the ex- 
tent of impairing the trust if net personal 
estate was insufficient. Campbell v. 
Cason, 206 Miss. 420, 40 So. 2d 258 
(1949). 

Where a widow renounced will leaving 
her one-half of testator's entire estate 
except proceeds of insurance policy which 
were to be used to pay bills of testator's 
aged father not to exceed $500 and to 
provide small monthly payments for such 
father's living expenses, with residue to be 
used in trust for adopted son, and per- 
sonal estate of testator was substantial, 
award to widow would not be postponed 
pending ascertainment of liabilities with 



respect to insurance proceeds, since such 
contingent liabilities were inconsequen- 
tial in comparison with the net personal 
estate of the testator. Campbell v. Cason, 
206 Miss. 420, 40 So. 2d 258 (1949). 

Where widow renounced will, leaving 
her undivided one-half interest in the en- 
tire estate excluding proceeds of an insur- 
ance policy, and contained a similar pro- 
vision for testator's adopted son together 
with a trust in favor of such son with 
respect to the insurance proceeds, the son 
took under the will and not as an heir. 
Campbell v. Cason, 206 Miss. 420, 40 So. 
2d 258 (1949). 

14. Effect on debts. 

Widow accepting devise made subject to 
payment of debts must pay them though 
she might have renounced. Rainey v. Rai- 
ney, 124 Miss. 780, 87 So. 128 (1921). 

The estate does not on the widow's elec- 
tion to take against the will become intes- 
tate as to the widow's share so as to 
incumber that share primarily with the 
debts of the estate, but she is entitled to 
the same proportion of the estate which 
she would have taken had her husband 
died intestate, after the payment of the 
debts from the whole estate. Gordon v. 
James, 86 Miss. 719, 39 So. 18 (1905). 

15. Application in particular cases. 

The right of a widow to renounce her 
husband's will could not be exercised by 
the co-conservators of her estate where no 
evidence was presented to the court dem- 
onstrating that the widow was non com- 
pos mentis, and court approval for the 
co-conservators to file on her behalf was 
neither requested nor given. Greer v. 
State, 755 So. 2d 511 (Miss. Ct. App. 
1999). 

A trial court erred in considering a wid- 
ow's homestead right as part of her sepa- 
rate estate for purposes of determining 
and reducing the value of her statutory 
share of the net assets of the estate result- 
ing from her election against her hus- 
band's will since her homestead right was 
not property owned by her at the time of 
her husband's death, but accrued to her as 
the result of her husband's death and the 
renunciation of his will. Holloway v. 
Holloway, 631 So. 2d 127 (Miss. 1993). 
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Widow who had entered into a property 
settlement agreement with husband may 
not elect to take against his will unless 
her estate is less than one half of her 
deceased husband's estate. Best's Will v. 
Brewer, 236 Miss. 359, 111 So. 2d 262 
(1959). 

Under Code 1942, § 668, together with 
Code 1942, § 670, the widow is entitled to 
one-half of testator's net estate, where he 
died leaving widow and adopted son as 
only heirs of law. Campbell v. Cason, 206 
Miss. 420, 40 So. 2d 258 (1949). 

Upon a widow's renunciation of a testa- 
tor's will devising to her a life estate in his 
home with remainder to a daughter, the 
widow became entitled to a one-third in- 
terest to the property in fee, and the 
daughter to the other two-thirds interest 
therein, subject to the right of the widow 
to occupy and use it during her widow- 
hood. Milton v. Milton, 193 Miss. 563, 10 
So. 2d 175 (1942). 

Where a testator directed that monthly 
payments of $200 be made to his wife so 
long as she remained his widow, and that, 
"in the event of the death or remarriage of 
my wife, and $200 monthly payments 
shall cease, then" the sum of $75 per 
month should be paid to a daughter and to 
a stepdaughter, the use of the words "and 
$200 monthly payments shall cease" be- 
tween the words "wife" and "then" demon- 
strated that he meant that the payment to 
the daughters should begin on the cessa- 
tion for any reason of the monthly pay- 
ments bequeathed to the widow, and, 
upon renunciation of the will by the 
widow, the bequests of monthly payments 
to the daughters became at once effective, 
regardless of the fact that the widow was 
still living and had not remarried. Milton 
v. Milton, 193 Miss. 563, 10 So. 2d 175 
(1942). 

Provision that on renunciation husband 
shall be entitled to one-half of wife's estate 
does not limit his rights as heir to prop- 



erty not devised. Cain v. Barnwell, 124 
Miss. 860, 87 So. 484 (1921). 

Widow with one child upon renouncing 
took child's part. Williams v. Williams, 111 
Miss. 129, 71 So. 300 (1916). 

Upon renunciation one-half of land not 
going to widow descended as intestate 
property, and did not go to residuary lega- 
tees. Gordan v. Perry, 98 Miss. 893, 54 So. 
445 (1911). 

Upon renouncing will widow became 
tenant in common with residuary legatees 
and devisees, and with them entitled to 
sue for partition. Laughlin v. O'Reily, 92 
Miss. 121, 45 So. 193 (1908). 

Where 3 of 6 children of testator re- 
ceived advancements extinguishing their 
rights in estate, widow by renouncing be- 
came entitled to one-fourth interest. 
Callicott & Norfleet v. Callicott, 90 Miss. 
221, 43 So. 616 (1907). 

The estate does not on the widow's elec- 
tion to take against the will become intes- 
tate as to the widow's share so as to 
incumber that share primarily with the 
debts of the estate, but she is entitled to 
the same proportion of the estate which 
she would have taken had her husband 
died intestate, after the payment of the 
debts from the whole estate. Gordon v. 
James, 86 Miss. 719, 39 So. 18 (1905). 

Where a widow has elected under this 
section [Code 1942, § 668] to take against 
her husband's will she becomes a co-ten- 
ant with the devisee in each and every 
parcel of real estate specifically devised by 
her deceased husband, and is not made a 
creditor of the estate by Code 1906, 
§ 5089 (Code 1942, § 670). Gordon v. 
James, 86 Miss. 719, 39 So. 18 (1905). 

16. Effect, tax deductions. 

The estate tax marital deduction avail- 
able under 26 USCS § 2056 is not limited 
to the amount of property the taxpayer 
could receive by renouncing the will under 
state law. Waldrup v. United States, 499 F. 
Supp. 820 (N.D. Miss. 1980). 
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Who must bear loss occasioned by elec- 
tion against will. 36 A.L.R.2d 291. 

Revocation or withdrawal of election to 
take under or against will. 71 A.L.R.2d 
942. 

Election by spouse to take under or 
against will as exercisable by agent or 
personal representative. 83 A.L.R.2d 
1077. 

What constitutes or establishes benefi- 
ciary's acceptance or renunciation of de- 
vise or bequest. 93 A.L.R.2d 8. 

Factors considered in making election 
for incompetent to take under or against 
will. 3 A.L.R.3d 6. 

Time within which election must be 
made for incompetent to take under or 
against will. 3 A.L.R.3d 119. 

Who may make election for incompetent 
to take under or against will. 21 A.L.R.3d 
320. 

Extension of time within which spouse 
may elect to accept or renounce will. 59 
A.L.R.3d 767. 

Acceptance of benefits under will as 
election precluding enforcement of con- 
tract right as to property bequeathed. 60 
A.L.R.3d 1147. 

Surviving spouse taking elective share 
as chargeable with estate or inheritance 
tax. 67 A.L.R.3d 199. 

Conflict of laws regarding election for or 
against will, and effect in one jurisdiction 
of election in another. 69 A.L.R.3d 1081. 

Liability for administration expenses of 



spouse electing against will. 89 A.L.R.3d 
315. 

Extent of rights of surviving spouse who 
elects to take against will in profits of or 
increase in value of estate accruing after 
testator's death. 7 A.L.R.4th 989. 

Construction, application, and effect of 
statutes which deny or qualify surviving 
spouse's right to elect against deceased 
spouse's will. 48 A.L.R.4th 972. 

Determination of, and charges against, 
"augmented estate" upon which share of 
spouse electing to take against will is 
determined under Uniform Probate Code 
sec. 2-202. 63 A.L.R.4th 1173. 

Surviving spouse's right to marital 
share as affected by valid contract to con- 
vey by will. 85 A.L.R.4th 418. 

Am Jur. 31 Am. Jur. 2d (Rev), Execu- 
tors and Administrators §§ 677-681. 

80 Am. Jur. 2d, Wills §§ 1369 et seq. 

25 Am. Jur. PI & Pr Forms (Rev), Wills, 
Forms 161 et seq. (election whether to 
take under will). 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 344 et seq. 
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Miss. L. J. 833, December, 1979. 

Symposium on Mississippi Rules of 
Civil Procedure: Pretrial Procedure, Ap- 
plicability of Rules, and Jurisdiction and 
Venue — Rules 16, 81 and 82. 52 Miss. L. 
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§ 91-5-27. Effect of no provision for husband or wife. 

If the will of the husband or wife shall not make any provision for the 
other, the survivor of them shall have the right to share in the estate of the 
deceased husband or wife, as in case of unsatisfactory provision in the will of 
the husband or wife for the other of them. In such case a renunciation of the 
will shall not be necessary, but the rights of the survivor shall be as if the will 
had contained a provision that was unsatisfactory and it had been renounced. 

SOURCES: Codes, 1880, § 1173; 1892, § 4497; Laws, 1906, § 5087; Hemingway's 
1917, § 3375; Laws, 1930, § 3562; Laws, 1942, § 669. 

JUDICIAL DECISIONS 



1. In general. 

No revocation of will as matter of law 
occurred when, subsequent to death of 
beneficiary, constructive trust was im- 



posed on assets of estate resulting in hus- 
band's will making no provision for wife. 
Shattuck v. Estate of Tyson, 508 So. 2d 
1077 (Miss. 1987). 
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The trial court erred in holding that a 
husband was not entitled to an undivided 
one-half interest in the real and personal 
property owned by his deceased wife 
where, although the parties had lived 
apart for 15 to 20 years, there was no 
substantial evidence to show a desertion 
or abandonment as to estop the husband 
from claiming under the statute; at most 
the evidence proved that there had been a 
long separation between the parties. 
Tillman v. Williams, 403 So. 2d 880 (Miss. 
1981). 

A wife's failure to renounce her hus- 
band's will in the six months after its 
probate constituted a waiver of her right 
to do so. Rush v. Rush, 360 So. 2d 1240 
(Miss. 1978). 

In an action between the beneficiaries 
under testator's will and the heirs of his 
widow, who had renounced the will, the 
chancellor, after finding the testator's net 
estate and the widow's net estate at the 
time of testator's death, correctly deter- 
mined that the estate should be distrib- 
uted according to Code 1942, § 670, and 
that the widow's heirs were entitled to the 
difference between one half of the net 
estate of the testator and the net value of 
the widow's estate. The contention by the 



heirs at law of the widow that under the 
provisions of this section [Code 1942, 
§ 669] the widow was entitled to one half 
of the real and personal estate of the 
testator without regard to Code 1942, 
§ 670, and that in any event they were 
entitled to an undivided one third interest 
in the real property and one third of the 
net distribution of the personal property 
of the deceased, was rejected. Carter v. 
Evans, 230 Miss. 803, 94 So. 2d 237 
(1957). 

Husband's will giving property to one 
who provided for him pursuant to contract 
prior to his marriage to the wife who 
survived him, and while a former wife was 
still living, was not abrogation of contract 
which would enable widow to renounce 
will. Price v. Craig, 164 Miss. 42, 143 So. 
694 (1932). 

Husband not provided for in will, held 
entitled to undivided one-half interest in 
homestead lands devised by wife. Cain v. 
Barnwell, 125 Miss. 123, 87 So. 481 
(1921). 

Husband without separate estate enti- 
tled to undivided interest in land devised 
where wife's will made no provision for 
him. Caine v. Barnwell, 120 Miss. 209, 82 
So. 65 (1919). 
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trust (Totten Trust) in determining sur- 
viving spouse's interest in decedent's es- 
tate. 64 A.L.R.3d 187. 

Surviving spouse's right to marital 
share as affected by valid contract to con- 
vey by will. 85 A.L.R.4th 418. 

Am Jur. 25 Am. Jur. PI & Pr Forms 



(Rev), Wills, Forms 161 et seq. (election 
whether to take under will). 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 91-5-29. Effect of wife or husband having separate estate. 

In case the wife have a separate property at the time of the death of her 
husband, equal in value to what would be her lawful portion of her husband's 
real and personal estate, and he have made a will, she shall not be at liberty 
to signify her dissent to the will or to renounce any provision or bequest therein 
in her favor and elect to take her portion of his estate. If her separate property 
be not equal in value to what would be the value of her portion of her husband's 
estate, then she may signify her dissent to the will, as in other cases provided 
by law, and claim to have the deficiency made up to her, notwithstanding the 
will. The court in which the will is probated may appoint three commissioners 
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to ascertain, by valuation of the estate, what her lawful portion thereof would 
be worth; and the commissioners shall also value her own separate estate and 
report their valuation to the court. Whereupon the court shall make the proper 
order for allowing her to share in her husband's real and personal estate to 
make up the deficiency after the following rule: if her separate property be 
equal in value to two thirds of what she would be entitled to, she shall have one 
third of her lawful portion of the land and one third of what would be her 
distributive share of the personalty; if her separate property be worth half in 
value what she would be entitled to, then she shall be entitled to half her 
lawful portion of real estate and half of what would be her distributive share 
of the personalty; if her separate property be worth only one third in value 
what she would be entitled to, then she shall be entitled to two thirds of her 
lawful portion of real estate and two thirds of what would be her distributive 
share in the personalty This section shall not preclude or prevent any married 
woman from renouncing the provisions of her husband's will and electing to 
take her lawful portion if her separate property do not amount in value to one 
fifth of what she would be entitled to. This section shall apply to a husband 
renouncing the will of his wife, and shall govern as to his right to share in her 
estate in such case. 

SOURCES: Codes, 1857, ch. 40, art. 30; 1871, § 1789; 1880, § 1175; 1892, § 4499; 
Laws, 1906, § 5089; Hemingway's 1917, § 3377; Laws, 1930, § 3563; Laws, 
1942, § 670. 

JUDICIAL DECISIONS 



1. In general. 

2. Institution of valuation proceedings. 

3. What includible in survivor's sepa- 

rate estate. 

4. What includible in deceased's estate. 

5. Particular applications. 

1. In general. 

The rule for the distribution of the es- 
tate of a decedent upon renunciation of a 
will is to determine the value of the gross 
estate of the decedent, deduct from that 
amount the debts of the decedent, admin- 
istrative expenses and funeral expenses, 
leaving the net value of the decedent's 
estate; when the surviving spouse is enti- 
tled to one-half of the estate, the net value 
must be divided by two and the net value 
of the estate of the surviving spouse is 
deducted from such figure, and any bal- 
ance remaining would be a deficiency to be 
made up to the surviving spouse. Banks v. 
Junk, 264 So. 2d 387, 69 A.L.R.3d 1070 
(Miss. 1972). 

Husband whose property greatly ex- 
ceeds that of his wife may not renounce 



her will. Biggs v. Roberts, 237 Miss. 406, 
115 So. 2d 151 (1959). 

Widow who had entered into a property 
settlement agreement with husband may 
not elect to take against his will unless 
her estate is less than one half of her 
deceased husband's estate. Best's Will v. 
Brewer, 236 Miss. 359, 111 So. 2d 262 
(1959). 

Where a husband can properly re- 
nounce his wife's will, and there are no 
children, he is entitled to one half of the 
estate of his deceased wife; however, the 
right of a husband to renounce is qualified 
by this section [Code 1942, § 670], which 
expressly applies to husband renouncing 
the will of his wife. Myers v. Laird, 230 
Miss. 675, 93 So. 2d 828 (1957). 

Under Code 1942, § 668, together with 
this section [Code 1942, § 670], the widow 
is entitled to one-half of testator's net 
estate, where he died leaving widow and 
adopted son as only heirs of law. Campbell 
v. Cason, 206 Miss. 420, 40 So. 2d 258 
(1949). 
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The effect of renunciation is to make the 
deceased spouse an intestate as to one- 
half of the willed property, leaving the will 
to stand as to the other half, so that the 
deductions provided in this section [Code 
1942, § 670] on account of the separate 
estate of the surviving spouse are to be 
taken out of the half of the total estate to 
which the surviving spouse is limited by 
Code 1942, § 668. Davis v. Miller, 202 
Miss. 880, 32 So. 2d 871 (1947). 

The widow is not made a creditor of the 
estate by this section [Code 1942, § 670] 
where she has elected to take against her 
husband's will. Gordon v. James, 86 Miss. 
719, 39 So. 18 (1905). 

2. Institution of valuation proceed- 

ings. 

Beneficiaries under will desiring to 
have widow's separate estate counted 
against her apportionment should file pe- 
tition stating facts, but the petition cannot 
be heard until 12 months after probate 
and before final settlement. Simpson v. 
Simpson, 120 Miss. 197, 82 So. 3 (1919). 

Proceeding to appoint commissioner 
may be instituted by executor or any per- 
son interested, but all interested persons 
must be made parties. Jones v. Jones, 94 
Miss. 460, 49 So. 115 (1909). 

3. What includible in survivor's sepa- 

rate estate. 

Contention by the heirs at law of widow 
that joint and survivorship bank accounts 
in the name of the widow and the testator, 
who predeceased widow, were not prop- 
erly a part of the widow's separate estate, 
was rejected. Carter v. Evans, 230 Miss. 
803, 94 So. 2d 237 (1957). 

Proceeds of insurance which widow took 
as sole heir of husband were not part of 
her separate estate. O'Reily v. Laughlin, 
92 Miss. 1, 45 So. 19 (1907). 

4. What includible in deceased's es- 

tate. 

Contention by the heirs at law of widow 
that joint and survivorship bank accounts 
in the name of the widow and the testator, 
who predeceased widow, were not prop- 
erly a part of the widow's separate estate, 
was rejected. Carter v. Evans, 230 Miss. 
803, 94 So. 2d 237 (1957). 

Where the testator prior to her mar- 
riage to appellant had signed and ac- 



knowledged a warranty deed conveying 
her farm to her niece, reserving to herself 
a life estate, and handed the deed to her 
brother with the instructions to keep and 
deliver it to the niece upon the testator's 
death, there was a valid delivery from the 
testator to the niece, so that the value of 
the farm did not form a part of the testa- 
tor's estate. Myers v. Laird, 230 Miss. 675, 
93 So. 2d 828 (1957). 

Where a number of Series E Savings 
Bonds were payable jointly to the wife or 
some third persons designated therein, 
the bonds, upon the wife's death, were not 
a portion of her estate, since the surviving 
co-owners of the bonds became the sole 
and absolute owners. Myers v. Laird, 230 
Miss. 675, 93 So. 2d 828 (1957). 

Where a certificate of deposit in the 
bank was payable to the wife or the wife's 
brother, upon the death of the wife, this 
deposit became the property of the 
brother, and was no portion of the wife's 
estate. Myers v. Laird, 230 Miss. 675, 93 
So. 2d 828 (1957). 

5. Particular applications. 

In an action between the beneficiaries 
under testator's will and the heirs of his 
widow, who had renounced the will, the 
chancellor, after finding the testator's net 
estate and the widow's net estate at the 
time of testator's death, correctly deter- 
mined that the estate should be distrib- 
uted according to this section [Code 1942, 
§ 670], and that the widow's heirs were 
entitled to the difference between one half 
of the net estate of the testator and the net 
value of widow's estate. Carter v. Evans, 
230 Miss. 803, 94 So. 2d 237 (1957). 

In a proceeding to determine whether a 
surviving husband's separate estate was 
equal in value to one half portion of his 
deceased wife's estate, the chancellor 
properly found that the husband had not 
conveyed his one half interest in certain 
Louisiana property to his children prior to 
death of testator, but that he had given his 
children the property by an act of dona- 
tion after the event; thus, the value of the 
husband's one half interest in the Louisi- 
ana property, less one half of the outstand- 
ing mortgage loan, should have been in- 
cluded in the valuation of his separate 
estate along with the value of his personal 
property, and he was precluded by this 
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section [Code 1942, § 670] from renounc- 
ing his wife's will, which made no provi- 
sion for him, since his property at the time 
of her death was more than equal in value 
to what would have been his lawful por- 
tion of her estate. Myers v. Laird, 230 
Miss. 675, 93 So. 2d 828 (1957). 

Where a testatrix had willed an estate 
of the value of $90,000, and surviving 



husband had a separate estate worth 
$30,000, upon renunciation the surviving 
husband was entitled only to have the 
value of his separate estate deducted from 
one-half of the value of testatrix's estate, 
leaving the sum of $15,000 as a deficiency 
to be made up for the surviving husband. 
Davis v. Miller, 202 Miss. 880, 32 So. 2d 
871 (1947). 
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Surviving spouse's right to marital 
share as affected by valid contract to con- 
vey by will. 85 A.L.R.4th 418. 

Am Jur. 25 Am. Jur. PI & Pr Forms 
(Rev), Wills, Forms 161 et seq. (election 
whether to take under will). 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



ALR. Waiver or abandonment of, or 
estoppel to assert, prior renunciation of, 
or election to take against, spouse's will. 
29 A.L.R.2d 227. 

What passes under provision of will 
that spouse shall take share of estate 
allowed or provided by law, or a provision 
of similar import. 36 A.L.R.2d 147. 

Who must bear loss occasioned by elec- 
tion against will. 36 A.L.R.2d 291. 

What constitutes transfer outside the 
will precluding surviving spouse from 
electing statutory share under Uniform 
Probate Code § 2-301. 11 A.L.R.4th 1213. 

§ 91-5-31. Repealed. 

Repealed by Laws, 1993, ch. 342, § 1, eff from and after passage (approved 
March 10, 1993). 

[Codes, 1892, § 4501; 1906, § 5091; Hemingway's 1917, § 3379; 1930, 
§ 3565; 1942, § 671; Laws, 1940, ch. 318; 1988, ch. 489, § 1] 

Editor's Note — Former § 91-5-31 was a statute of mortmain, and provided certain 
restrictions on how a person could, by will, bequeath or devise his assets to charitable, 
religious, educational or civil institutions. Similar provisions are contained in Miss. 
Const., Art. 14, § 270. 

JUDICIAL DECISIONS 



The legislature intended the repeal of 
the statute to be effective as of its date of 
passage in that there is no savings clause 
included. Hudson v. Moon, 732 So. 2d 927 
(Miss. 1999). 

Where heirs at law had a vested re- 
mainder, subject to defeasance by the ex- 
ercise of a power of disposition by the 



defendant foundation, but the foundation 
failed to exercise such power, the subse- 
quent repeal of the statute did not affect 
the heirs' rights and they maintained 
rights in the land not disposed of by the 
foundation. Hudson v. Moon, 732 So. 2d 
927 (Miss. 1999). 



§ 91-5-33. Person who kills another not to take under his will. 

If any person shall wilfully cause or procure the death of another in any 
manner, he shall not take the property, or any part thereof, real or personal, of 
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such other under any will, testament, or codicil. Any devise to such person 
shall be void and, as to the property so devised, the decedent shall be deemed 
to have died intestate. 

This shall not defeat the title of a bona fide purchaser for value of the 
property so devised, who acquired the same after one year from the probation 
of the will without notice that the person to whom the same was devised so 
caused or procured the death of the testator. 

SOURCES: Codes, 1892, § 4502; Laws, 1906, § 5092; Hemingway's 1917, § 3380; 
Laws, 1930, § 3566; Laws, 1942, § 672. 

Cross References — Inheritance by killer from his victim, see § 91-1-25. 

JUDICIAL DECISIONS 

1. In general. spouse, and the fact that a husband shot 

Evidence of a guilty plea to a charge of and killed his wife, an act which would 

manslaughter is not sufficient, standing have precluded his inheriting her estate, 

alone, to enable a fact finder to conclude is no justification for permitting the de- 

that one is prohibited from inheriting un- ceased wife's personal representatives to 

der §§ 91-1-25 and 91-5-33. Hood v. renounce the husband's will, an act which 

VanDevender, 661 So. 2d 198 (Miss. 1995). by law can only be invoked personally by a 

Equitable estoppel does not and cannot surviving spouse. Jenkins v. Borodofsky, 

authorize the exercise of a personal right 211 So. 2d 874 (Miss. 1968). 
which terminates with the death of a 

RESEARCH REFERENCES 

ALR. Felonious killing of testator as Am Jur. 79 Am. Jur. 2d, Wills § 154. 

affecting slayer's rights as beneficiary un- CJS. 95 C.J.S., Wills §§ 100, 101. 

der will. 36 A.L.R.2d 960. Law Reviews. 1978 Mississippi Su- 

Felonious killing of ancestor as affect- pre me Court Review: Miscellaneous. 50 

ing intestate succession. 39 A.L.R.2d 477. Miss. L. J. 165 March 1979. 

Homicide as precluding taking under 
will or by intestacy. 25 A.L.R.4th 787. 

§ 91-5-35. Will devising real property admitted to probate as 
muniment of title only; rights of interested parties unaf- 
fected. 

(1) When a person dies testate owning at the time of death real property 
in the state of Mississippi and his will purports to devise such realty, then said 
will may be admitted to probate, as a muniment of title only, by petition signed 
and sworn to by all beneficiaries named in the will, and the spouse of such 
deceased person if such spouse is not named as a beneficiary in the will, 
without the necessity of administration or the appointment of an executor or 
administrator with the will annexed, provided it be shown by said petition 
that: 

(a) The value of the decedent's personal estate in the state of Missis- 
sippi at the time of his or her death, exclusive of any interest in real property, 
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did not exceed the sum of Ten Thousand Dollars ($10,000.00), exclusive of 
exempt property; and 

(b) All known debts of the decedent and his estate have been paid, 
including estate and income taxes, if any. 

(2) If any beneficiary to any will admitted to probate pursuant to this 
section shall be under a disability, then the petition may be signed for him by 
one of his parents or his legal guardian. 

(3) The probate of a will under this section shall in no way affect the rights 
of any interested party to petition for a formal administration of the estate or 
to contest the will as provided by Section 91-7-23, Mississippi Code of 1972, or 
the right of anyone desiring to contest a will presented for probate as provided 
by Section 91-7-21, or as otherwise provided by law. 

(4) This section shall apply to wills admitted to probate from and after 
July 1, 1984, notwithstanding that the testator or testatrix may have died on 
or before July 1, 1984. 

SOURCES: Laws, 1983, ch. 385; Laws, 1984, ch. 467; Laws, 1989, ch. 582, § 1, eff 
from and after July 1, 1989. 
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Venue of proof of wills. 

By whom presented. 

Production of will compelled. 

Proof of due execution of will. 

Affidavit of subscribing witness receivable. 

Affidavits may be used to authenticate holographic wills or codicils. 

Testimony of absent witness. 

Testimony on probating will reduced to writing. 

Will executed by person in armed forces — additional manner of proof. 

Rejection of will not binding. 

All interested may be made parties. 

Caveat against probate may be filed. 

Validity contested within two years. 

Necessary parties to contest. 

Probate of will prima facie evidence. 

Trial of issue devisavit vel non. 

Wills recorded. 

Foreign wills recorded. 

Grant of letters testamentary. 

Eighteen the age of majority for executors and administrators. 

Administration with will annexed. 

Oath and bond of executor or administrator with will annexed. 

Executor as residuary legatee. 

When bond not required. 

Rights and duties of executor or administrator with will annexed. 

Directions of will to be followed. 

Effect of receipt for money by executor or trustee. 

Temporary administrator. 

Estate to be appraised. 

Powers of temporary administrator. 

Compensation of temporary administrator. 

Administrator to institute suits. 
-7-63. Grant of administration. 

-7-65. Persons disqualified to administer. 

-7-67. Oath and bond of administrator. 

-7-68. Administrator of estate of intestate under legal disability. 

-7-69. Administration de bonis non. 

-7-71. Rights of administrator de bonis non. 

-7-73. County administrator. 

-7-75. Bond and oath of county administrator. 

-7-77. Additional bond may be required. 

-7-79. Letters granted to county administrator. 

-7-81. Accounts to be filed when office vacated. 

-7-83. Sheriff administrator in certain cases. 

91-7-85. Removal and surrender of trust. 

91-7-87. Administration revoked by proof of will and grant of letters testamen- 

tary. 
91-7-89. Letters of certain nonresidents revoked. 

91-7-91. Assets defined; unsecured creditors to give notice. 

91-7-93. Inventory of money, debts due decedent, and property not appraised. 
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91-7-95. Additional inventory. 

91-7-97. Adoption of collector's inventory or new inventory. 

91-7-99. All to join in returning inventory. 

91-7-101. Debt from executor or administrator inventoried. 

91-7-103. Summary proceeding for discovery of assets. 

91-7-105. Failure to return inventory. 

91-7-107. Perfect inventory may be compelled. 

91-7-109. Inventory and appraisement by disinterested persons. 

91-7-111. Warrants of appraisement to different counties. 

91-7-113. Form of warrant. 

91-7-115. Administration of oath and how vacancies filled. 

91-7-117. Appraisers to set apart exempt property. 

91-7-119 through 91-7-33. Repealed. 

91-7-135. Appraisers to set apart one year's support for family. 

91-7-137. Appraisers to report. 

91-7-139. Extension of time; defaulting appraiser fined. 

91-7-141. Court may apportion year's allowance. 

91-7-143. Minor distributee or legatee maintained. 

91-7-145. Notice to creditors of estate. 

91-7-147. Newspaper notices dispensed with in small estates. 

91-7-149. Probate of claims. 

91-7-151. Claims to be registered in ninety days or barred; amendment of 

affidavits. 

91-7-153. Registration of claim stops limitation. 

91-7-155. Executor to pay probated, registered debts. 

91-7-157. Executor to pay taxes. 

91-7-159. Agreement with commissioner of internal revenue to exercise discretion 

in distributing assets of estate or trust. 

91-7-161. Creditors whose claims are not due must accept payment. 

91-7-163. Claim of executor or administrator to be treated same as other claims. 

91-7-165. Claims may be contested. 

91-7-167. Creditor having lien failing to present claim. 

91-7-169. Growing crop. 

91-7-171. Farm may be cultivated or rented. 

91-7-173. Executor or administrator may continue business for limited time. 

91-7-175. Sale of perishable property. 

91-7-177. Private sale of personal property. 

91-7-179. Sale for appraised value without order. 

91-7-181. Certain property may be sold without being present. 

91-7-183. Public sale of personal property. 

91-7-185. Report of sale and proceedings. 

91-7-187. Sale of land in preference to personalty. 

91-7-189. Sale to pay the purchase-money of land. 

91-7-191. Sale of land upon insufficiency of personalty. 

91-7-193. Waste of personal estate no bar. 

91-7-195. Creditors may apply for sale of property. 

91-7-197. Interested parties to be cited upon petition to sell property. 

91-7-199. Hearing and decree. 

91-7-201. Mistake in description of land may be corrected. 

91-7-203. Bond to pay debts may be given and decree for sale not made. 

91-7-205. Bond required in decree for sale of lands; waiver of bond. 

91-7-207. Failure to give bond. 

91-7-209. Purchase-money a charge on property. 

91-7-211. Estoppel from receipt of purchase-money. 

91-7-213. Borrowing money to pay claims. 
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91-7-215. Procedure for borrowing. 

91-7-217. Overplus and contribution. 

91-7-219. Procedure in vacation. 

91-7-221. Executor or administrator to make title to land. 

91-7-223. Executors and administrators may make deeds of conveyance. 

91-7-225. Lands may be leased to pay debts. 

91-7-227. Executors and administrators to renew obligation and encumbrances of 

estate. 

91-7-229. Claims may be sold or compromised. 

91-7-231. Actions which accrue in administration. 

91-7-233. What actions survive to executor or administrator. 

91-7-235. What actions survive against executor or administrator. 

91-7-237. Death of party not to abate suit in certain cases. 

91-7-239. Executor or administrator not to be sued for ninety days. 

91-7-241. Suit by or against administrator not to abate. 

91-7-243. Not bound to plead specially. 

91-7-245. Any one interested may defend suit. 

91-7-247. Actions which accrue between administrators. 

91-7-249. Executor in his own wrong. 

91-7-251. Liability of executor or administrator of an executor de son tort. 

91-7-253. Fiduciary not to use funds; investment by fiduciary bank in time 

certificates of deposit. 

91-7-255. Fiduciary not to transfer negotiable papers. 

91-7-257. Property not to be removed from state. 

91-7-259. Foreign executor or administrator may sue. 

91-7-261. Procedures for insolvent estates. 

91-7-263. Creditor may institute insolvency proceedings. 

91-7-265. Decree of insolvency after all property sold. 

91-7-267. Publication and claims presented in insolvent estate. 

91-7-269. Filing, examination, and adjudication of claims in insolvent estate. 

91-7-271. Distribution of assets in insolvent estate. 

91-7-273. Suits not to abate on insolvency. 

91-7-275. Suit not allowed after decree of insolvency. 

91-7-277. Annual accounts. 

91-7-279. Requirements of vouchers. 

91-7-281. Attorney's fees allowable. 

91-7-283. Defaulters to be listed and cited. 

91-7-285. Process for derelict fiduciary. 

91-7-287. Publication of process for defaulter. 

91-7-289. Hearing for derelict fiduciary. 

91-7-291. Final accounts. 

91-7-293. Names of interested parties to be stated. 

91-7-295. Summons or publication for final account. 

91-7-297. Hearing and adjudication of final account. 

91-7-299. Allowance to executor or administrator. 

91-7-301. Personal estate sold for division. 

91-7-303. Distribution compelled. 

91-7-305. Distribution of assets in kind to surviving spouse. 

91-7-307. Delaying settlement. 

91-7-309. Accounts may be opened and falsified in two years. 

91-7-311. Bonds to be recorded; suits thereon. 

91-7-313. Suit for devastavit. 

91-7-315. New bond of executors and administrators may be required. 

91-7-317. Relief of sureties and new bond. 

91-7-319. Executors may receive credit for costs of bond in surety company. 
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91-7-321. Custodian appointed for distributive share. 

91-7-322. Payment of indebtedness or delivery of personal property of decedent to 

decedent's successor; affidavit of successor. 

91-7-323. Wages due deceased employee. 

91-7-325. Suit to recover wages if not paid within sixty days. 

91-7-327. Duty of chancery clerk when wages paid to him. 

91-7-329. Not to apply to estates administered upon. 

91-7-331. "Administrator" denned. 

§ 91-7-1. Venue of proof of wills. 

Wills shall be proved in and letters testamentary thereon granted by the 
chancery court of the county in which the testator had a fixed place of 
residence. If he had no fixed place of residence and land be devised in the will, 
it shall be proved in and letters granted by the chancery court of the county 
where the land, or some part thereof, is situated. If the testator had no fixed 
place of residence and personal property only be disposed of by the will, it may 
be proved in and letters granted by the chancery court of the county where the 
testator died, or of the county in which some part of the property may be. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (24); 1857, ch. 60, art. 42; 
1871, § 1098; 1880, § 1960; 1892, § 1813; Laws, 1906, § 1988; Hemingway's 
1917, § 1653; Laws, 1930, § 1599; Laws, 1942, § 495. 

Cross References — Definition of "will", see § 1-3-61. 

Jurisdiction of chancery court over matters of administration of estates, see § 9-5-83. 
Wills and testaments generally, see §§ 91-5-1 et seq. 
Probate of will as prima facie evidence of its validity, see § 91-7-27. 
Grant of letters of administration, see § 91-7-63. 

Applicability of Mississippi Rules of Civil Procedure to proceedings which are subject 
to the provisions of Title 91, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. Halford v. Hines, 223 Miss. 786, 79 So. 2d 

If the testator had no fixed place of 264 (1955). 
residence, and only personal property is to Domestic will when probated and re- 
be disposed of by the will, it may be proved corded in county in which testator resided 
in, and letters granted by, the chancery at time of death constituted notice 
court of the county where the testator throughout state to subsequent mort- 
died, or the county in which some part of gagee of land in Mississippi devised by 
the property may be. Halford v. Hines, 223 will, without necessity of recording will in 
Miss. 786, 79 So. 2d 264 (1955). county wherein land was situated. Fed- 

Where it was shown that the testator eral Land Bank v. Newsom, 175 Miss. 114, 

had lived for seventy years on the farm, 161 So. 864 (1935), adhered to, 175 Miss, 

and when he moved to a town did not 131, 166 So. 345 (1936). 

move any of his household effects and a Probate of will is a proceeding in rem 

witness testified that the testator was having no effect on property outside of 

coming back home, the evidence was suf- jurisdiction where will probated, 

ficient to support the finding that the Woodville v. Pizzati, 119 Miss. 442, 81 So. 

testator had not changed his residence. 127 (1919). 
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RESEARCH REFERENCES 



ALR. Adverse interest or position as 
qualification for appointment of adminis- 
trator, executor, or other personal repre- 
sentative. 11 A.L.R.4th 638. 

Am Jur. 79 Am. Jur. 2d, Wills §§ 748 et 
seq. 

CJS. 95 C.J.S., Wills §§ 524 et seq. 

Law Reviews. Weems and Evans, Mis- 
sissippi law of intestate succession, wills, 
and administration and the proposed Mis- 
sissippi Uniform Probate Code: a compar- 
ative analysis. 62 Miss. L. J. 1, Spring, 
1992. 

Practice References. Robinson and 
Mobley, Pritchard on the Law of Wills and 
Administration of Estates, Fifth Edition 
(Michie). 

Burke, Friel, and Gagliardi, Modern Es- 
tate Planning, Second Edition (Matthew 
Bender). 



Freeman and Rapkin, Planning for 
Large Estates (Matthew Bender). 

Schoenblum, Estate Planning Forms 
and Clauses with CD Rom (Anderson Pub- 
lishing). 

Christensen, International Estate Plan- 
ning, Second Edition (Matthew Bender). 

Murphy's Will Clauses: Annotations 
and Forms with Tax Effects (Matthew 
Bender). 

Nossaman and Wyatt, Trust Adminis- 
tration and Taxation (Matthew Bender). 

Bickel, Living Trusts: Forms and Prac- 
tice (Matthew Bender). 

Estate Planning Package (CD-ROM) 
(LexisNexis). 



§ 91-7-3. By whom presented. 

When any last will and testament is exhibited to be proved, the court may 
take the probate thereof, and any one interested in a will may propound it for 
probate. Summons may be issued by the clerk for the subscribing witnesses, or 
for other witnesses, to be examined as to such will. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (29); 1857, ch. 60, art. 43; 
1871, § 1099; 1880, §§ 1961, 1992; 1892, § 1814; Laws, 1906, § 1989; Heming- 
way's 1917, § 1654; Laws, 1930, § 1600; Laws, 1942, § 496. 

JUDICIAL DECISIONS 



1. In general. 

The probation of 1980 will in common 
form and its admission to probate created 
prima facie evidence that the will was 
valid. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

The probate of a will in common form is 
not a final adjudication of its validity but 
is an "incipient step" necessary to enable 
the court to proceed to carry the will into 
execution, and it is not conclusive against 
heirs and distributees, and if they desire 
to contest the validity of the will this shall 
be done by an issue devisavit vel non. 
Perry v. Aldrich, 251 Miss. 429, 169 So. 2d 
786 (1964). 

Where a niece and two nephews had 
recited in a sworn petition for letters of 



administration that their aunt had died 
intestate some five years previously, al- 
though at the time admittedly all knew of 
the existence of the aunt's will, and the 
estate had been administered and dis- 
charged, the niece was estopped 21 years 
later from offering the aunt's will to pro- 
bate. Logan v. Smith, 229 Miss. 513, 91 So. 
2d 707 (1956). 

If from any cause the original will can- 
not be had, secondary evidence of its con- 
tents is admissible, and it may be pro- 
bated in that form. Pratt v. Hargraves, 77 
Miss. 892, 28 So. 722, 78 Am. St. R. 551 
(1900). 

The refusal to probate a will in common 
form because of insufficient proof does not 
preclude the subsequent probate on suffi- 
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cient evidence. Martin v. Perkins, 56 Miss. 
204 (1878). 

RESEARCH REFERENCES 

ALR. Probate where two or more testa- Am Jur. 31 Am. Jur. 2d, Executors and 
mentary documents, bearing the same Administrators § 386. 
date or undated, are proffered. 17 79 Am. Jur. 2d, Wills §§ 776 et seq. 

A.L.R.3d 603. CJS. 95 C.J.S., Wills § 468. 

What circumstances excuse failure to 
submit will for probate within time limit 
set by statute. 17 A.L.R.3d 1361. 

§ 91-7-5. Production of will compelled. 

The chancery court of the proper county, on being informed that any 
person has the last will and testament of a testator or testatrix, may compel 
such person to produce it. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (22); 1857, ch. 60, art. 47; 
1871, § 1103; 1880, § 1977; 1892, § 1830; Laws, 1906, § 2005; Hemingway's 
1917, § 1670; Laws, 1930, § 1601; Laws, 1942, § 497. 

RESEARCH REFERENCES 

ALR. Sufficiency of evidence to support Am Jur. 79 Am. Jur. 2d, Wills §§ 730 et 

grant of summary judgment in will pro- seq. 

bate or contest proceedings. 53 A.L.R.4th CJS. 95 C.J.S., Wills §§ 453-456, 664. 
561. 

§ 91-7-7. Proof of due execution of will. 

The due execution of the will, whether heretofore or hereafter executed, 
must be proved by at least one (1) of the subscribing witnesses, if alive and 
competent to testify. If none of the subscribing witnesses can be produced to 
prove the execution of the will, it may be established by proving the handwrit- 
ing of a testator and of the subscribing witnesses to the will, or of some of them. 
The execution of the will may be proved by affidavits of subscribing witnesses. 
The affidavits may be annexed to the will or may be a part of the will, and shall 
state the address of each subscribing witness. Such affidavits may be signed at 
the time that the will is executed. 

SOURCES: Codes, 1871, § 1117; 1880, § 1963; 1892, § 1815; Laws, 1906, § 1991; 
Hemingway's 1917, § 1656; Laws, 1930, § 1602; Laws, 1942, § 498; Laws, 
1946, ch. 335, § 1; Laws, 1992, ch. 383, § 1, eff from and after July 1, 1992. 

Cross References — Number of witnesses of will required, see § 91-5-1. 

Nuncupative wills, see § 91-5-15. 

Wills of members of armed forces and mariners, see § 91-5-21. 
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JUDICIAL DECISIONS 



1. In general. 

2. Resort to secondary evidence. 

1. In general. 

A record of probate in common form 
which does not contain the affidavit of a 
subscribing witness or other testimony in 
writing proving the validity of the will, 
and no explanation of the absence of such 
proof, is not prima facie evidence of the 
validity of the will. Gibson v. Jones, 238 
Miss. 186, 117 So. 2d 879 (1960). 

In a will contest where proponents in- 
troduced a record of probate of will in 
common form, it was not necessary that 
they go further and make proof of will by 
having one of subscribing witnesses 
present to testify. Bearden v. Gibson, 215 
Miss. 218, 60 So. 2d 655 (1952). 

This section [Code 1942, § 498] does not 
require that the execution of the will be 
proved by more than one of the subscrib- 
ing witnesses, and where one of two sub- 
scribing witnesses testifies to every fact 
necessary to the due execution of a lost 
will, together with evidence that the tes- 
tator made corroborative statements up to 
the time of her death, the proponent was 
held to have met the burden of proof, 
notwithstanding that the other subscrib- 
ing witnesses denied his attestation or 
presence at the execution thereof. Warren 
v. Sidney's Estate, 183 Miss. 669, 184 So. 
806 (1938). 

Evidence of subscribing witness that 
testatrix told him that instrument was 
her will, that she had signed it and 
wanted him to sign it as a witness, and 
that he did so in her presence, and testi- 
mony of other witness who did not sign in 
presence of other subscribing witness and 
was not present when other witness 
signed that testatrix told him instrument 
was her will and requested him to sign it 



as a witness, was sufficient to authorize 
admission of will to probate in solemn 
form. Austin v. Patrick, 179 Miss. 718, 176 
So. 714 (1937). 

If contestant introduces attesting wit- 
ness, failure of proponents to do so is 
corrected. Ward v. Ward, 124 Miss. 697, 87 
So. 153 (1921). 

2. Resort to secondary evidence. 

The trial court properly set aside a jury 
verdict finding that the decedent's lost or 
destroyed will had been properly executed 
where there was neither direct nor sec- 
ondary evidence that the alleged lost or 
destroyed will was ever signed, witnessed, 
and executed according to law. Gaston v. 
Gaston, 358 So. 2d 376 (Miss. 1978). 

When the witnesses to a lost will are 
dead, their attestation may be proved by 
secondary evidence. Willis' Estate v. Wil- 
lis, 207 So. 2d 348 (Miss. 1968). 

Although under Code 1942, § 498 the 
testimony of only one living witness is 
sufficient to establish a will's proper exe- 
cution, proof of two signatures of wit- 
nesses is required to prove due execution 
where the witnesses to a will are de- 
ceased. Willis' Estate v. Willis, 207 So. 2d 
348 (Miss. 1968). 

Proof of the due execution of the will 
may, if necessary, be made by others than 
subscribing witnesses, although subscrib- 
ing witnesses must be produced, if possi- 
ble. Warren v. Sidney's Estate, 183 Miss. 
669, 184 So. 806 (1938). 

Where subscribing witness will and can 
prove facts as to execution of will, second- 
ary evidence cannot be used until they 
have been called or produced. Helm v. 
Sheeks, 116 Miss. 726, 77 So. 820 (1917); 
Warren v. Sidney's Estate, 183 Miss. 669, 
184 So. 806 (1938). 



RESEARCH REFERENCES 



ALR. "Attestation" or "witnessing" of 
will, required by statute, as including wit- 
nesses' subscription. 45 A.L.R.2d 1365. 

Failure of attesting witness to write or 
state place of residence as affecting will. 
55 AL.R.2d 1053. 



Requirement that holographic will, or 
its material provisions, be entirely in tes- 
tator's handwriting as affected by appear- 
ance of some printed or written matter not 
in testator's handwriting. 37 A.L.R.4th 
528. 
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Sufficiency of evidence to support grant 
of summary judgment in will probate or 
contest proceedings. 53 A.L.R.4th 561. 

Am Jur. 80 Am. Jur. 2d, Wills §§ 874 et 
seq., 880 et seq. 

1 Am. Jur. Proof of Facts 2, Mistake in 
the Inducement in Wills, §§ 5 et seq. 
(proof of mistake in the inducement). 

24 Am. Jur. Proof of Facts 3d 667, Iden- 
tification of Handprinting and Numerals. 



25 Am. Jur. Proof of Facts 3d 637, Illeg- 
ible Signatures and Writing in Litigation. 
Practice References. Young, Trial 



Handbook for 
§§ 22:4, 22:5. 

CJS. 95 C.J.S. 
621. 



Mississippi Lawyers 
Wills §§ 595, 596, 616- 



§ 91-7-9. Affidavit of subscribing witness receivable. 

The affidavit of any subscribing witness to a will, made before and certified 
by any officer in the state competent to administer oaths, shall be received as 
a substitute for the personal attendance of the affiant to prove the will where 
there is no contest about it. 

SOURCES: Codes, 1880, § 1964; 1892, § 1817; Laws, 1906, § 1992; Hemingway's 
1917, § 1657; Laws, 1930, § 1603; Laws, 1942, § 499. 

Editor's Note — Laws, 1974, ch. 375, § 1, amended this section by adding a second 
paragraph. At the direction of the State Attorney General, the amendment was not 
executed, and instead, the second paragraph was designated as new code § 91-7-10. 

JUDICIAL DECISIONS 



1. In general. 

Under Code 1942, § 499 where there 
was no will contest, the affidavit of the 
subscribing witness constituted testimony 
of the attesting witness for the proponent 
of the will. Chapman v. Chapman, 264 So. 
2d 395 (Miss. 1972). 

The logical basis of the rule that sub- 
scribing witnesses to a will that has been 
admitted to probate in common form 
should be produced is that the affidavit of 
proof of due execution of a will authorized 
by statute is an ex parte statement by the 
subscribing witnesses. Chapman v. 
Chapman, 264 So. 2d 395 (Miss. 1972). 

A person contesting a will should be 
allowed to examine the subscribing wit- 
nesses to the will as to all matters rele- 
vant to the will's execution and to inquire 
into surrounding facts and circumstances 
so that the court may determine if the will 
was properly signed and attested, if attes- 
tation be required, and if the testator was 
mentally competent and free of undue 
influence. Chapman v. Chapman, 264 So. 
2d 395 (Miss. 1972). 

The contestant of a will was entitled to 
impeach the testimony of subscribing wit- 



nesses who were called by the contestant 
as adverse witnesses, in an affidavit 
which was the basis for admission of the 
will to probate, even if such impeachment 
was made by the witnesses' own testi- 
mony. Chapman v. Chapman, 264 So. 2d 
395 (Miss. 1972). 

A record of probate in common form 
which does not contain the affidavit of a 
subscribing witness or other testimony in 
writing proving the validity of the will, 
and no explanation of the absence of such 
proof, is not prima facie evidence of the 
validity of the will. Gibson v. Jones, 238 
Miss. 186, 117 So. 2d 879 (1960). 

In a will contest where proponents in- 
troduced a record of probate of will in 
common form, it was not necessary that 
they go further and make proof of will by 
having one of subscribing witnesses 
present to testify. Bearden v. Gibson, 215 
Miss. 218, 60 So. 2d 655 (1952). 

In a will contest after probate, propo- 
nents of a will, executed in Texas, were not 
required to make proof of the validity of 
the will by having the subscribing wit- 
nesses present to testify, or their testi- 
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mony in the form of depositions, and a The affidavits of two subscribing wit- 
prima facie case of the validity of the will nesses to a will were sufficient for the 
was properly made out by introducing the probate thereof in common form. Austin v. 
probate of the will in common form by the Patrick, 179 Miss. 718, 176 So. 714 (1937). 
affidavits of the subscribing witnesses 
who resided in Texas. Hilton v. Johnson, 
194 Miss. 671, 12 So. 2d 524 (1943). 

§ 91-7-10. Affidavits may be used to authenticate holographic 
wills or codicils. 

Where there is not contest about it, a holographic will or codicil may be 
proved at the time of presentment for probate by the affidavits, made before an 
officer in the state authorized to administer oaths, of at least two (2) persons, 
in no wise interested in the estate of the testator or testatrix, attesting to the 
authenticity of the will or codicil and the competency of the testator or testatrix 
to make testamentary disposition of his or her property; provided, however, 
that such affiants shall be persons familiar with the handwriting and signa- 
ture of the testator or testatrix, and the affidavits so presented shall contain 
statements made on the personal knowledge of such affiants attesting that 
such handwriting and such signature are genuine and were made and done by 
the testator or testatrix; and in such case the affidavits made and presented in 
conformity herewith may be received as a substitute for the personal atten- 
dance of witnesses to prove such will or codicil. 

SOURCES: Laws, 1974, ch. 375, § 1, eff from and after passage (approved 
March 19, 1974). 

Editor's Note — Laws, 1974, ch. 375, § 1, amended § 91-7-9 by adding a second 
paragraph. At the direction of the State Attorney General, the second paragraph was 
designated as new code § 91-7-10. 

RESEARCH REFERENCES 

ALR. Competency of interested wit- Form 55 (petition or application to pro- 

nesses to testify to signature or handwrit- bate holographic will), 

ing of deceased. 13 A.L.R.3d 404. CJS. 95 C.J.S., Wills §§ 323-327, 457- 

Am Jur. 79 Am. Jur. 2d, Wills § 619. 460, 634-637, 684, 685. 

25 Am. Jur. PI & Pr Forms (Rev), Wills, 

§ 91-7-11. Testimony of absent witness. 

When any will shall be exhibited for probate and any witness who attested 
the will shall reside out of the state or be not found, either of the following 
methods may be used to prove the execution of the will, to wit: 

(a) A commission may issue to take his or her deposition, as in other 
cases of nonresident witnesses, to which the will shall be attached. Before 
such original will shall be sent abroad for proof, the clerk shall make and 
certify to a true copy thereof and file the copy in his office, and such certified 
true copy shall have the same legal force and effect of the original will and 
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may be substituted for the original will should the original will be lost. 
Provided, however, where there is no contest, the affidavit of such nonresi- 
dent subscribing witness may be made before any officer competent to 
administer oaths in the state where such nonresident witness may be found. 
(b) Or, in lieu of sending the original will abroad for such proof, the clerk 
may have made a photostatic copy of said original will and certify to same as 
being a photostatic copy of said original will and send said certified 
photostatic copy of said original will abroad, instead of the original will; and 
in which case, the clerk shall file the original will in his office. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (28); 1857, ch. 60, art. 44; 
1871, § 1100; 1880, § 1972; 1892, § 1819; Laws, 1906, § 1994; Hemingway's 
1917, § 1659; Laws, 1930, § 1604; Laws, 1942, § 500; Laws, 1954, ch. 215; 
Laws, 1966, ch. 322, § 1, eff from and after passage (approved May 20, 
1966). 

§ 91-7-13. Testimony on probating will reduced to writing. 

If the will shall appear to have been duly executed, it shall be admitted to 
probate. All testimony taken in probating it shall be reduced to writing and 
filed and carefully preserved in the clerk's office. 

SOURCES: Codes, 1880, § 1965; 1892, § 1818; Laws, 1906, § 1993; Hemingway's 
1917, § 1658; Laws, 1930, § 1605; Laws, 1942, § 501. 

JUDICIAL DECISIONS 

1. In general. section [Code 1942, § 501] does not con- 

This section [Code 1942, § 501] and stitute prima facie evidence of the validity 

Code 1942, § 507 must be read together, of the will. Gibson v. Jones, 238 Miss. 186, 

Gibson v. Jones, 238 Miss. 186, 117 So. 2d 117 So. 2d 879 (1960). 

879 (1960). 
A record of probate in common form 

which fails to show compliance with this 

§ 91-7-15. Will executed by person in armed forces — addi- 
tional manner of proof. 

In addition to the manner in which wills may be proved and admitted to 
probate in the State of Mississippi under other laws, any will executed by any 
member of the armed forces of the United States during the Korean War, or 
any other war, may be proved and admitted to probate, and letters testamen- 
tary thereon granted, by the chancery court or the chancellor in vacation of the 
county in which such testator lived when he became a member of such armed 
forces, or by the chancery court or the chancellor in vacation of the county in 
which such testator owned land at the time of his death, on the affidavit of any 
reliable person or persons sufficient to satisfy the chancellor that the testator 
is dead, that the writing propounded for probate was signed by the testator as 
his last will and testament, that the affidavit or testimony of the subscribing 
witnesses to such will cannot reasonably be obtained, and that there is good 
reason for such will to be then probated. 
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SOURCES: Codes, 1942, § 501-01; Laws, 1944, ch. 167, § 1; Laws, 1952, 
ch. 254. 

RESEARCH REFERENCES 

Am Jur. 25 Am. Jur. Proof of Facts 3d 
637, Illegible Signatures and Writing in 
Litigation. 

§ 91-7-17. Rejection of will not binding. 

The rejection of an ex parte application to probate a will shall not bind any 
one or extinguish any right. 

SOURCES: Codes, 1880, § 1966; 1892, § 1920; Laws, 1906, § 1995; Hemingway's 
1917, § 1660; Laws, 1930, § 1606; Laws, 1942, § 502. 

§ 91-7-19. All interested may be made parties. 

Any proponent of a will for probate may, in the first instance, make all 
interested persons parties to his application to probate the will, and in such 
case all who are made parties shall be concluded by the probate of the will. At 
the request of either party to such proceeding, an issue shall be made up and 
tried by a jury as to whether or not the writing propounded be the will of the 
alleged testator. 

SOURCES: Codes, 1880, § 1967; 1892, § 1821; Laws, 1906, § 1996; Hemingway's 
1917, § 1661; Laws, 1930, § 1607; Laws, 1942, § 503. 

JUDICIAL DECISIONS 

1. In general. Party who desires jury to try issue of 

2. Interested parties. devisavit vel non is under duty to specifi- 

3. Conclusiveness of decree. cally request jury before hearing on mat- 

ter. Varvaris v. Kountouris, 477 So. 2d 273 

1. In general. (Miss. 1985). 

Summary judgment is properly granted I n a probate action the chancery court 

where no genuine issues of material fact properly overruled a motion to exclude the 

have been presented although question of jury on the issue involving probate of a 

will or no will is primary issue in will 1961 will, where the mover's pleading 

contest and either party to will contest involving a 1979 will raised the issue of 

has automatic right to jury trial. Galla- revocation of the 1961 will, and where the 

gher v. Warden, 507 So. 2d 27 (Miss, question of revocation was a proper ques- 

1987). tion for the jury. Deposit Guar. Nat'l Bank 

Evidence that testator of advanced v. Cotten, 420 So. 2d 242 (Miss. 1982). 

years living in nursing home was depen- Although the evidence was conflicting, 

dent upon beneficiary to some degree is jury's finding that an alleged holographic 

insufficient basis for finding of confiden- will was not in the handwriting of the 

tial relationship resulting in will being deceased would not be disturbed by the 

product of undue influence where there is supreme court where there was ample 

no proof that testator looked to beneficiary evidence to warrant that conclusion, and 

to care for personal needs, to tend to him, the chancellor's decree had upheld a jury's 

or to handle his affairs. Varvaris v. verdict. In re Rumley's Estate, 234 Miss. 

Kountouris, 477 So. 2d 273 (Miss. 1985). 490, 106 So. 2d 678 (1958). 
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It was not required in a probate pro- 
ceeding that an issue devisavit vel non be 
tried to a jury. Darby v. Arrington, 194 
Miss. 123, 11 So. 2d 220 (1942). 

Where cousins of a testatrix's heir, who 
would inherit the estate if the will, under 
which the heir would receive a life estate, 
should be set aside, were precluded from 
prosecuting an appeal from a decree vali- 
dating the will, upon the death of the heir 
pending the appeal, since the proceedings 
involved the only persons then interested, 
and the cousins were not beneficiaries, his 
administrator, in his naked right as ad- 
ministrator of the only "interested per- 
son," could not (there being no creditors of 
the deceased heir's estate), prosecute the 
appeal, either on behalf of the estate or of 
the cousins. Darby v. Arrington, 194 Miss. 
123, 11 So. 2d 220 (1942). 

2. Interested parties. 

An administrator is not such an "inter- 
ested party" within statutes providing 
that a proponent may make all interested 
persons parties to application for probate 
of will and that any interested person may 



at any time within two years contest va- 
lidity of will probated without notice, as is 
authorized to contest will subsequently 
presented for probate. Austin v. Patrick, 
179 Miss. 718, 176 So. 714 (1937). 

3. Conclusiveness of decree. 

The admission of a will to probate was 
only prima facie evidence of its validity 
and would not conclude the heirs at law as 
interested parties from contesting will 
within two years in manner prescribed by 
statute, where the heirs at law had not 
been made parties to the petition for the 
probate thereof. Austin v. Patrick, 179 
Miss. 718, 176 So. 714 (1937). 

In proceeding to probate will and to 
remove administratrix theretofore ap- 
pointed, chancery court was without juris- 
diction to hear contest as to validity of will 
where none of the interested parties as 
such were before the court, and hence 
such parties would not be concluded by 
decree adjudicating validity of will. Austin 
v. Patrick, 179 Miss. 718, 176 So. 714 
(1937). 



RESEARCH REFERENCES 



ALR. Judgment denying validity of will 
because of undue influence, lack of mental 
capacity, or the like, as res judicata as to 
validity of another will, deed, or other 
instrument. 25 A.L.R.2d 657. 

Necessity that executor or administra- 
tor be represented by counsel in present- 



ing matters in probate court. 19 A.L.R.3d 
1104. 

Am Jur. 79 Am. Jur. 2d, Wills §§ 776 et 
seq. 

25 Am. Jur. PI & Pr Forms (Rev), Wills, 
Forms 72, 72.1, 72.2 (notice). 



§ 91-7-21. Caveat against probate may be filed. 

Any one desiring to contest a will presented for probate may do so before 
probate by entering in the clerk's office in which it shall be presented his 
objection to the probate thereof, and causing all parties interested and who do 
not join him in such objection to be made parties defendant. Thereupon the 
issue devisavit vel non shall be made up and tried, and proceedings had as in 
other like cases. When an objection to the probate of a will has been made in 
writing, filed with the clerk, probate shall not be had of such will without 
notice to the objector. 

SOURCES: Codes, 1880, § 1970; 1892, § 1815; Laws, 1906, § 1990; Hemingway's 
1917, § 1655; Laws, 1930, § 1608; Laws, 1942, § 504. 

Cross References — Right to renounce will, see §§ 91-5-25 et seq. 
Rights of interested parties to contest will devising real property which is admitted 
to probate as muniment of title only, see § 91-5-35. 
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JUDICIAL DECISIONS 



1. In general. 

A chancery court did not have jurisdic- 
tion to hear a will contest where the 
executor failed to properly designate the 
beneficiaries as necessary parties, since 
the "interested and necessary parties" 
were not timely noticed and properly 
joined in the lawsuit; the chancellor 
should have joined all necessary and 
proper parties before exercising jurisdic- 
tion. Padron v. Martell, 651 So. 2d 1052 
(Miss. 1995). 

In an action to probate a will, the chan- 
cellor erred in sustaining the executor's 
and beneficiaries' motions to dismiss a 
caveat against probate filed by will contes- 
tants on the ground that the will was not 
contested within 2 years as required by 
§ 91-7-23 where the beneficiaries were 
not listed as interested parties on the 
petition to probate the will, since the ben- 
eficiaries were necessary parties entitled 
to notice of the action. Padron v. Martell, 
651 So. 2d 1052 (Miss. 1995). 

Pleadings filed by the executor and sole 
beneficiary of 1980 will constituted a ca- 
veat against or contest of 1982 will sought 
to be substituted for earlier will for pro- 
bate. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

Where a will has been admitted to pro- 
bate in common form as the last will of a 
testator, it will remain the last will of the 
testator unless (within the time allowed 
by law) it is set aside by an order of the 
chancery court upon a contest and issue 
devisavit vel non. Perry v. Aldrich, 251 
Miss. 429, 169 So. 2d 786 (1964). 

Where contest of a will was filed after 
admission of the will to probate by the 
clerk in vacation without notice to the 
objectors but before such admission was 
approved and confirmed by the court, such 
contest was not filed "before probate" 



within the meaning of this section [Code 
1942, § 504], so as to preclude introduc- 
tion in evidence of the probate of the will 
as prima facie evidence of its validity, in 
the trial of the will contest. Bigleben v. 
Henry, 196 Miss. 586, 17 So. 2d 602 
(1944). 

Entry by the clerk of his order in vaca- 
tion admitting a will to probate is an 
adjudication by him that the instrument 
has been duly proven by the presentation 
thereof with the affidavits of the subscrib- 
ing witnesses thereto attached. Bigleben 
v. Henry, 196 Miss. 586, 17 So. 2d 602 
(1944). 

Probate of a will in common form before 
the clerk in vacation should be deemed 
prima facie evidence of the validity of the 
will unless and until its invalidity shall 
have been determined by the court. 
Bigleben v. Henry, 196 Miss. 586, 17 So. 2d 
602 (1944). 

Where instrument purporting to be a 
will was admitted to probate by the clerk 
in vacation, without notice to the objec- 
tors, and will contest was filed thereafter 
but before approval and confirmation of 
clerk's acts in question, and admission to 
probate was thereafter approved and con- 
firmed over objection of contestants, and 
on subsequent trial of will contest probate 
of the instrument was offered in evidence 
but contestant offered no evidence, pe- 
remptory instruction in favor of proponent 
was correct. Bigleben v. Henry, 196 Miss. 
586, 17 So. 2d 602 (1944). 

Surviving wife, only heir at law, may 
contest husband's will. Woodville v. 
Pizzati, 119 Miss. 442, 81 So. 127 (1919). 

Acquiescence in probate of will in Loui- 
siana, by surviving wife, held not to estop 
her from contesting will in Mississippi. 
Woodville v. Pizzati, 119 Miss. 442, 81 So. 
127 (1919). 



RESEARCH REFERENCES 



ALR. Right of executor or administra- 
tor to contest will codicil of his decedent. 
31A.L.R.2d756. 

Validity and enforceability of agreement 
to drop or compromise will contest or 



withdraw objections to probate, or of 
agreement to induce others to do so. 42 
A.L.R.2d 1319. 

Decedent's spouse as a proper party to 
contest will. 78 A.L.R.2d 1060. 
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Right of trustee named in earlier will to 
contest, or seek to revoke probate of, later 
will. 94 A.L.R.2d 1409. 

Estoppel to contest will or attack its 
validity by acceptance of benefits thereun- 
der. 78 A.L.R.4th 90. 

Am Jur. 79 Am. Jur. 2d, Wills §§ 742 et 
seq., 780. 

25 Am. Jur. PI & Pr Forms (Rev), Wills, 



Forms 241 et seq. (opposition and con- 
test). 

5 Am. Jur. Legal Forms 2d, Compromise 
and Settlement § 63:201 (pending will 
contest). 

9 Am. Jur. Trials, Will Contests, §§ 1 et 
seq. 

CJS. 95 C.J.S., Wills §§ 477, 478, 480- 
489, 512 et seq. 



§ 91-7-23. Validity contested within two years. 

Any person interested may, at any time within two years, by petition or 
bill, contest the validity of the will probated without notice; and an issue shall 
be made up and tried as other issues to determine whether the writing 
produced be the will of the testator or not. If some person does not appear 
within two years to contest the will, the probate shall be final and forever 
binding, saving to infants and persons of unsound mind the period of two years 
to contest the will after the removal of their respective disabilities. In case of 
concealed fraud, the limitation shall commence to run at, and not before, the 
time when such fraud shall be, or with reasonable diligence might have been, 
first known or discovered. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (29); 1857, ch. 60, art. 43; 
1871, § 1099; 1880, § 1961; 1892, § 1822; Laws, 1906, § 1997; Hemingway's 
1917, § 1662; Laws, 1930, § 1609; Laws, 1942, § 505. 

Cross References — Rights of interested parties to contest will devising real 
property which is admitted to probate as muniment of title only, see § 91-5-35. 
Criminal offense of alteration, destruction, or secretion of wills, see § 97-9-77. 
Criminal offense of forgery of will, see § 97-21-63. 

JUDICIAL DECISIONS 



1. Construction and application in gen- 

eral. 

2. Who may contest, or procure con- 

struction of, will. 

3. Issues which may be submitted or 

considered at same time. 

4. Concealed fraud. 

1. Construction and application in 
general. 

In an action to probate a will, the chan- 
cellor erred in sustaining the executor's 
and beneficiaries' motions to dismiss a 
caveat against probate filed by will contes- 
tants on the ground that the will was not 
contested within 2 years as required by 
§ 91-7-23 where the beneficiaries were 
not listed as interested parties on the 



petition to probate the will, since the ben- 
eficiaries were necessary parties entitled 
to notice of the action. Padron v. Martell, 
651 So. 2d 1052 (Miss. 1995). 

The failure to join known interested 
parties within 2 years from the date of 
probate of a will did not require dismissal 
of a petition to contest the will; treatment 
of the "persons interested" as necessary 
parties would be governed by Rules 19 
and 21, Miss. R. Civ. P., and therefore the 
chancery court was required to make the 
interested persons parties and process is- 
sue accordingly. Schneider v. Schneider, 
585 So. 2d 1275 (Miss. 1991). 

The word "probate" within the meaning 
of § 91-7-23 refers to the act of the clerk 
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accepting the will for probate, rather than 
the date upon which the estate closed and, 
therefore, the 2-year limitations period 
runs from the date the clerk admits the 
will to probate. In re Will of Fields, 570 So. 
2d 1202 (Miss. 1990). 

Attempt to contest will was unseason- 
able where, while chancery court was in 
vacation, chancery clerk on January 24, 
1983, admitted will and codicils to pro- 
bate, thereafter issuing Letters Testamen- 
tary; on June 13, 1983, chancellor entered 
order ratifying actions by chancery clerk 
conducted while court was in vacation; 
and, action to set aside will alleging men- 
tal incompetency when making will was 
commenced on May 6, 1985. Sims v. 
Stennis, 510 So. 2d 798 (Miss. 1987). 

The sole issue in a will contest is 
devisavit vel non, or will or no will. Trotter 
v. Trotter, 490 So. 2d 827 (Miss. 1986). 

In an action by a devisee under a 1935 
will to perfect his title in certain realty, 
the trial court correctly dismissed the 
pending proceedings upon the motion of 
such devisee, even though a contest of the 
will had been filed, where it was discov- 
ered that the original will had been admit- 
ted to probate in 1937 and where the 
contestants made no attempt to come 
within the exceptions to the two-year stat- 
ute of limitations for will contests. In re 
Will of Hickman, 374 So. 2d 239 (Miss. 
1979). 

Under Code 1972 § 11-5-3, § 91-7-23, 
and § 91-7-29, prescribing will contest 
procedures, trial judge erred in directing 
verdict in favor of proponents of will on 
issue of testamentary capacity and undue 
influence, since roll of jury in will contest 
is same as that of jury in civil trial in court 
of law and is not "merely advisory." Fowler 
v. Fisher, 353 So. 2d 497 (Miss. 1977). 

Under former provisions, it was held 
that in a proceeding on a petition for 
probate of a will and revocation of a will 
previously probated by the defendants, 
where the plaintiff had filed a petition 
within the two-year statute of limitations 
but did not request service of process to 
issue until after the limitation period, the 
suit was barred by limitations, since to 
constitute "legal filing" of the suit, so as to 
toll the statute of limitations, the presen- 
tation of the bill or petition to the clerk 



must be followed by the issuance of pro- 
cess in the normal and usual manner 
without undue delay. Knuckles v. Wells, 
222 So. 2d 660 (Miss. 1969), overruled on 
other grounds, Estate v. Schneider, 585 
So. 2d 1275 (Miss. 1991). 

Where a will has been admitted to pro- 
bate in common form as the last will of a 
testator, it will remain the last will of the 
testator unless within the time allowed by 
law it is set aside by an order of the 
chancery court upon a contest and issue 
devisavit vel non. Perry v. Aldrich, 251 
Miss. 429, 169 So. 2d 786 (1964). 

In the contest of a will, the burden was 
on the proponent to prove the validity of 
the will, i.e., that the testator had mental 
capacity to make it, and that he was not 
procured to make it by the pressure of 
undue influence upon him, and this bur- 
den was met by the introduction of evi- 
dence that the will had been duly admit- 
ted to probate. O'Bannon v. Henrich, 191 
Miss. 815, 4 So. 2d 208 (1941). 

The admission of a will to probate was 
only prima facie evidence of its validity 
and would not conclude the heirs at law as 
interested parties from contesting will 
within two years in manner prescribed by 
statute, where the heirs at law had not 
been made parties to the petition for the 
probate thereof. Austin v. Patrick, 179 
Miss. 718, 176 So. 714 (1937). 

Contest as to the validity of a will pro- 
bated without notice must be brought in 
the court in which the will was probated, 
the contest being merely supplementary 
to and a continuation of, the probate pro- 
ceedings, and, accordingly, the contest is 
not maintainable in federal courts. In re 
Armistead's Estate, 4 F. Supp. 606 (S.D. 
Miss. 1933). 

Parties seeking to set aside will as forg- 
ery have burden of showing forgery by 
clear and convincing pleading, and evi- 
dence. Didlake v. Ellis, 158 Miss. 816, 131 
So. 267 (1930). 

2. Who may contest, or procure con- 
struction of, will. 

Putative illegitimate children were not 
interested persons because they failed to 
establish any right to inherit as 
illegitimates, therefore, they lacked 
standing to contest the last will and tes- 
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tament of the decedent. Parks v. Mathis, 
800 So. 2d 119 (Miss. Ct. App. 2001). 

A will contestant who alleged that she 
was the only natural child and heir at law 
of the decedent had standing to contest 
the will, even though she would take more 
under the will than she would without it 
under her existing status, since her status 
could change pending the hearing on heir- 
ship, and she would take more without the 
will than under the will if she was found 
to be the sole heir at law. Dees v. Estate of 
Moore, 562 So. 2d 109 (Miss. 1990). 

A widow could not contest her husband's 
will more than two years after it was 
probated, notwithstanding her contention 
that she was lulled into refraining from 
contesting it by promises of the testator's 
children to take care of her and to let her 
share in the estate. Rush v. Rush, 360 So. 
2d 1240 (Miss. 1978). 

Children of deceased, who entered into 
agreement with their father not to inter- 
fere with his plans as to the future or to 
make any claim on other property of dece- 
dent, in return for gift of property, were 
not barred from subsequently contesting 
will where the chancellor found that the 
agreement was lacking in certainty as to 
the purpose and extent of the waiver. 
Ward v. Ward, 203 Miss. 32, 33 So. 2d 294 
(1948). 

An administrator is not such an "inter- 
ested party" within statutes providing 
that a proponent may make all interested 
persons parties to application for probate 
of will and that any interested person may 
at any time within two years contest va- 
lidity of will probated without notice, as is 
authorized to contest will subsequently 
presented for probate. Austin v. Patrick, 
179 Miss. 718, 176 So. 714 (1937). 

Parties having no interest in property 
devised under will admitted to probate 
cannot complain of forgery or fraud of 
person beneficially interested. Didlake v. 
Ellis, 158 Miss. 816, 131 So. 267 (1930). 

Bill seeking to revoke probate of will for 
forgery and fraud, not snowing complain- 
ants were interested parties nor essential 
requisites to probate of destroyed will, 
held insufficient. Didlake v. Ellis, 158 
Miss. 816, 131 So. 267 (1930). 

Administrator may not contest will sub- 
sequently presented for probate. Cajoleas 



v. Attaya, 145 Miss. 436, 111 So. 359, 58 
A.L.R. 1457 (1927). 

Complainant having no interest subject 
to enforcement in equity cannot secure 
construction of will. Orman v. Hall, 91 So. 
273 (Miss. 1922). 

A person who takes more under a will 
than he would as heir cannot contest the 
validity of the will. Biles v. Dean, 14 So. 
536 (Miss. 1893). 

3. Issues which may be submitted or 

considered at same time. 

A party may combine a suit to deter- 
mine heirship with a suit to contest a will. 
Dees v. Estate of Moore, 562 So. 2d 109 
(Miss. 1990). 

Whether writing produced is testator's 
will is sole question to be determined on 
issue of devisavit vel non, and questions 
as to construction, sufficiency of identifi- 
cation of beneficiaries, and description of 
property devised cannot be considered. 
Kinard v. Whites, 175 Miss. 480, 167 So. 
636 (1936). 

If the interest or heirship of the contes- 
tants be denied, that issue should be de- 
termined before the issue as to the valid- 
ity of the will; and a submission of both 
issues to the same jury is erroneous. 
Edwards v. Gaulding, 38 Miss. 118 (1859). 

4. Concealed fraud. 

A will contest initiated by the daughter 
of a predeceased son of the decedent, in 
which she alleged that she was inadver- 
tently omitted from the will, was time- 
barred where it was not commenced 
within two years, notwithstanding her 
contention that the executrix and the at- 
torney for the estate intentionally misled 
her by stating that she did not need to 
worry because there was no objection to 
her and her siblings receiving a share of 
the estate since she knew from almost the 
moment the will was offered for probate 
that she was not included in the estate 
and the probate of the estate was not 
hidden from her. Williams v. Estate of 
Winding, 783 So. 2d 707 (Miss. 2001). 

"Concealed fraud," within statute ex- 
tending time for contesting validity of will 
probated without notice, is designed fraud 
by which party knowing to whom right 
belongs conceals circumstances giving 
that right, thereby enabling himself to 
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enter and hold. Wilson v. Wilson, 166 
Miss. 369, 146 So. 855 (1933). 

Where plaintiffs knew from beginning 
facts which would have avoided will, but 
testator's widow promised them she 
would make division of property and after 
two years expired repudiated promise, 
there was no "concealed fraud" extending 



time for contesting validity of will. Wilson 
v. Wilson, 166 Miss. 369, 146 So. 855 
(1933). 

Estoppel could not operate to prevent 
defendant from pleading statute of limita- 
tions applying to will contest, which set up 
its own exceptions. Wilson v. Wilson, 166 
Miss. 369, 146 So. 855 (1933). 



RESEARCH REFERENCES 



ALR. Provision of will for forfeiture in 
case of contest, as applied to contest by 
one not a beneficiary. 7 A.L.R.2d 1357. 

Instructions, in will contest, denning 
natural objects of testator's bounty. 11 
A.L.R.2d 731. 

Validity and enforceability of agreement 
to drop or compromise will contest or 
withdraw objections to probate, or of 
agreement to induce others to do so. 42 
A.L.R.2d 1319. 

Decedent's spouse as a proper party to 
contest will. 78 A.L.R.2d 1060. 

Wills: challenge in collateral proceeding 
to decree admitting will to probate, on 



ground of fraud inducing complainant not 
to resist probate. 84 A.L.R.3d 1119. 

Modern status: inheritability or de- 
scendability of right to contest will. 11 
A.L.R.4th 907. 

Word "child" or "children" in will as 
including grandchild or grandchildren. 30 
A.L.R.4th 319. 

Fraud as extending statutory limita- 
tions period for contesting will or its pro- 
bate. 48 A.L.R.4th 1094. 

Sufficiency of evidence to support grant 
of summary judgment in will probate or 
contest proceedings. 53 A.L.R.4th 561. 



§ 91-7-25. Necessary parties to contest. 

In any proceeding to contest the validity of a will, all persons interested in 
such contest shall be made parties. 

SOURCES: Codes, 1880, § 1968; 1892, § 1823; Laws, 1906, § 1998; Hemingway's 
1917, § 1663; Laws, 1930, § 1610; Laws, 1942, § 506. 

JUDICIAL DECISIONS 



1. In general. 

A chancery court did not have jurisdic- 
tion to hear a will contest where the 
executor failed to properly designate the 
beneficiaries as necessary parties, since 
the "interested and necessary parties" 
were not timely noticed and properly 
joined in the lawsuit; the chancellor 
should have joined all necessary and 
proper parties before exercising jurisdic- 
tion. Padron v. Martell, 651 So. 2d 1052 
(Miss. 1995). 

In an action to probate a will, the chan- 
cellor erred in sustaining the executor's 
and beneficiaries' motions to dismiss a 
caveat against probate filed by will contes- 
tants on the ground that the will was not 
contested within 2 years as required by 



§ 91-7-23 where the beneficiaries were 
not listed as interested parties on the 
petition to probate the will, since the ben- 
eficiaries were necessary parties entitled 
to notice of the action. Padron v. Martell, 
651 So. 2d 1052 (Miss. 1995). 

The failure to join known interested 
parties within 2 years from the date of 
probate of a will did not require dismissal 
of a petition to contest the will; treatment 
of the "persons interested" as necessary 
parties would be governed by Rules 19 
and 21, Miss.R.Civ.P, and therefore the 
chancery court was required to make the 
interested persons parties and process is- 
sue accordingly. Schneider v. Schneider, 
585 So. 2d 1275 (Miss. 1991). 

All legatees are indispensable parties to 



101 



§ 91-7-27 



Trusts and Estates 



a will contest. Moore v. Jackson, 247 Miss. 
854, 157 So. 2d 785 (1963). 

Proponent's failure to plead nonjoinder 
of necessary parties to will contest does 
not waive the objection. Moore v. Jackson, 
247 Miss. 854, 157 So. 2d 785 (1963). 

Heirs at law who would take property of 
the deceased in the absence of a valid will 
are necessary parties. Provenza v. 
Provenza, 201 Miss. 836, 29 So. 2d 669 
(1947). 

Once the court has acquired jurisdiction 
of all interested parties, jurisdiction is not 
lost by the withdrawal of an answer filed 
on behalf of one of the defendants by one 
duly authorized to make such filing. 
Provenza v. Provenza, 201 Miss. 836, 29 
So. 2d 669 (1947). 



In suit to confirm title to land, seeking 
construction of will to effect that it did not 
convey title to the land because it was 
devised to no named legatees, all the ben- 
eficiaries should have been under valid 
process. Dorsey v. Sullivan, 199 Miss. 602, 
24 So. 2d 852 (1946). 

All "interested parties," or those whose 
interest detrimentally affected by will, are 
necessary parties to will contest; heirs at 
law who would take property but for will, 
are interested parties; where contestants 
rely on prior will, all beneficiaries therein 
are interested parties; all beneficiaries in 
intermediate will are necessary parties in 
will contest. Hoskins v. Holmes County 
Community Hosp., 135 Miss. 89, 99 So. 
570 (1924). 



RESEARCH REFERENCES 



ALR. Standing of legatee or devisee 
under alleged prior or subsequent will to 
oppose probate or contest will. 39 A.L.R.3d 
321. 

Right of heir's assignee to contest will. 
39 A.L.R.3d 696. 

Estoppel to contest will or attack its 
validity by acceptance of benefits thereun- 
der. 78 A.L.R.4th 90. 



What constitutes contest or attempt to 
defeat will within provision thereof for- 
feiting share of contesting beneficiary. 3 
A.L.R.5th 590. 

Am Jur. 79 Am. Jur. 2d, Wills §§ 776 et 
seq. 



§ 91-7-27. Probate of will prima facie evidence. 

On the trial of an issue made up to determine the validity of a will which 
has been duly admitted to probate, such probate shall be prima facie evidence 
of the validity of the will. 

SOURCES: Codes, 1880, § 1969; 1892, § 1824; Laws, 1906, § 1999; Hemingway's 
1917, § 1664; Laws, 1930, § 1611; Laws, 1942, § 507. 

JUDICIAL DECISIONS 



1. In general. 

2. Construction. 

3. Particular applications. 

1. In general. 

The probation of 1980 will in common 
form and its admission to probate created 
prima facie evidence that the will was 
valid. Trotter v. Trotter, 490 So. 2d 827 
(Miss. 1986). 

The probate of a will in common form is 
not a final adjudication of its validity but 



is an "incipient step" necessary to enable 
the court to proceed to carry the will into 
execution, and it is not conclusive against 
heirs and distributees, and if they desire 
to contest the validity of the will this shall 
be done by an issue devisavit vel non. 
Perry v. Aldrich, 251 Miss. 429, 169 So. 2d 
786 (1964). 

2. Construction. 

This section [Code 1942, § 507] must be 
read together with Code 1942, § 501. Gib- 
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son v. Jones, 238 Miss. 186, 117 So. 2d 879 
(1960). 

3. Particular applications. 

A will is not shown to have been duly 
admitted to probate in common form, by a 
record which fails to show compliance 
with Code 1942, § 501 and makes no 
attempt to excuse such noncompliance. 
Gibson v. Jones, 238 Miss. 186, 117 So. 2d 
879 (1960). 

In a will contest, proof of the probate is 
all that is required of proponents initially 
in meeting the burden of proof resting 
upon them. Wallace v. Harrison, 218 Miss. 
153, 65 So. 2d 456 (1953). 

In a will contest, a prima facie case was 
made by proponents by introduction of the 
proof of probate in common form and this 
extends to every aspect of the will touch- 
ing upon its validity and without more, 
the proponents have introduced sufficient 
evidence to sustain their burden. Bearden 
v. Gibson, 215 Miss. 218, 60 So. 2d 655 
(1952). 

In a will contest where proponents in- 
troduced a record of probate of will in 
common form, it was not necessary that 
they go further and make proof of will by 
having one of subscribing witnesses 
present to testify. Bearden v. Gibson, 215 
Miss. 218, 60 So. 2d 655 (1952). 

Probate of will in common form before 
chancery clerk in vacation is prima facie 
evidence of validity of will until will is 
declared invalid and set aside by proper 
and lawful proceeding in proper court, 
having jurisdiction of subject matter and 
of parties in interest. Rice v. McMullen, 
207 Miss. 706, 43 So. 2d 195 (1949). 



Probate of a will in common form before 
the clerk in vacation should be deemed 
prima facie evidence of the validity of the 
will unless and until its invalidity shall 
have been determined by the court. 
Bigleben v. Henry, 196 Miss. 586, 17 So. 2d 
602 (1944). 

Entry by the clerk of his order in vaca- 
tion admitting a will to probate is an 
adjudication by him that the instrument 
has been duly proven by the presentation 
thereof with the affidavits of the subscrib- 
ing witnesses thereto attached. Bigleben 
v. Henry, 196 Miss. 586, 17 So. 2d 602 
(1944). 

In a will contest after probate, propo- 
nents of a will, executed in Texas, were not 
required to make proof of the validity of 
the will by having the subscribing wit- 
nesses present to testify, or their testi- 
mony in the form of depositions, and a 
prima facie case of the validity of the will 
was properly made out by introducing the 
probate of the will in common form by the 
affidavits of the subscribing witnesses 
who resided in Texas. Hilton v. Johnson, 
194 Miss. 671, 12 So. 2d 524 (1943). 

In the contest of a will, the burden was 
on the proponent to prove the validity of 
the will, i.e., that the testator had mental 
capacity to make it, and that he was not 
procured to make it by the pressure of 
undue influence upon him, and this bur- 
den was met by the introduction of evi- 
dence that the will had been duly admit- 
ted to probate. O'Bannon v. Henrich, 191 
Miss. 815, 4 So. 2d 208 (1941). 



RESEARCH REFERENCES 



ALR. Probate of copy of last will 
as precluding later contest of will under 
doctrine of res judicata. 55 A.L.R.3d 
755. 



Am Jur. 80 Am. Jur. 2d, Wills §§ 828 et 
seq. 
CJS. 95 C.J.S., Wills §§ 578 et seq. 



§ 91-7-29. Trial of issue devisavit vel non. 

On the trial of such issue, the proponent of the will shall have the 
affirmative of the issue and be entitled to all the rights of one occupying such 
position. The witnesses shall be examined orally before the jury, except where 
in the circuit court depositions would be admissible; and the testimony taken 
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on the probate of the will shall be admissible if the witnesses who delivered it 
be dead, out of the state, or have since become incompetent. 

SOURCES: Codes, 1880, § 1971; 1892, § 1825; Laws, 1906, § 2000; Hemingway's 
1917, § 1665; Laws, 1930, § 1612; Laws, 1942, § 508. 

Cross References — Appeals in matters testamentary, see §§ 11-51-3, 11-51-9. 

JUDICIAL DECISIONS 



Burden of proof. 

Admissibility and sufficiency of evi- 
dence. 

— Proof of incapacity or undue influ- 
ence. 

Competency of witnesses. 

Miscellaneous. 



1. Burden of proof. 

The proponent of a will at all times 
bears the burden of persuading the trier of 
fact on all issues requisite to the validity 
of the will, e.g., due execution and testa- 
mentary capacity. At the outset, the pro- 
ponent bears the burden of producing ev- 
idence of due execution and testamentary 
capacity. This burden is conventionally 
met by offering the will itself, the affida- 
vits of subscribing witnesses and the judg- 
ment admitting the will to probate; these 
offerings make out the proponent's prima 
facie case. Once the proponent has shoul- 
dered his or her burden of production such 
that he or she has made out a prima facie 
case, the burden of production shifts to the 
contestants. The burden of persuading the 
trier of fact on the issues of due execution 
and testamentary capacity rests on the 
proponent throughout and never shifts to 
the contestants; that burden of persuasion 
is subject to the preponderance of the 
evidence standard. Clardy v. National 
Bank of Commerce, 555 So. 2d 64 (Miss. 
1989). 

The burden of proof of a proponent of a 
will is met by the offering and receipt into 
evidence of the will and the record of its 
probate and a prima facie case is made by 
the proponent solely by this proof; the 
contestants then must offer proof to over- 
come such prima facie case and although 
the burden of proof is still with the propo- 
nent, the burden of going forward with 
proof of undue influence or lack of testa- 
mentary capacity, or other defenses, shifts 



to the contestants. Harris v. Sellers, 446 
So. 2d 1012 (Miss. 1984), overruled on 
other grounds, Mullins v. Ratcliff, 515 So. 
2d 1183 (Miss. 1987). 

In a will contest an instruction for the 
proponents that the material inquiry was 
the capacity of a testator on the very day 
and at the very time of the execution of 
the instrument, properly informed the 
jury of the issue, and was not invalidated 
by additional language to the effect that 
such was true regardless of what the jury 
might think or believe as to the mental 
capacity of the testator at any other time. 
Sides v. Adams, 243 So. 2d 59 (Miss. 1971). 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, there is but a single 
issue-will or no will, and burden is no 
proponent throughout. Blalock v. Magee, 
205 Miss. 209, 38 So. 2d 708 (1949). 

In cases where a too close issue of fact is 
involved, instructions on burden of proof 
should go no further than to advise jury 
that proponent of will or plaintiff in other 
civil cases is required to establish issue by 
preponderance of evidence. Blalock v. 
Magee, 205 Miss. 209, 38 So. 2d 708 
(1949). 

In will contest on ground of mental 
incapacity and undue influence, instruc- 
tions are not prejudicially erroneous if, 
when all of instructions are considered as 
whole, jury is correctly informed that bur- 
den resting upon proponents is to show 
testamentary capacity and lack of undue 
influence by preponderance of evidence, 
although two of instructions given were to 
effect that burden of proof is upon propo- 
nents of will to show by preponderance of 
evidence that alleged testatrix was at 
time of execution of alleged will of sound 
and disposing mind and that if jury finds 
burden has not been met and that it is left 
uncertain and doubtful whether testatrix 
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was of sound mind then jury should find 
for contestants. Blalock v. Magee, 205 
Miss. 209, 38 So. 2d 708 (1949). 

Instruction that probating of will was 
prima facie evidence of its validity, and 
that burden of proving forgery thereof was 
on contestant, held erroneous. Ellis v. 
Ellis, 160 Miss. 345, 134 So. 150 (1931). 

Error in placing on contestant burden of 
proving will was forgery held not cured by 
instruction that burden was on proponent 
to prove signature was genuine. Ellis v. 
Ellis, 160 Miss. 345, 134 So. 150 (1931). 

In suit to probate a will, and to cancel 
the probate of prior wills, the burden of 
proof was on complainant. Mims v. John- 
son, 129 Miss. 403, 92 So. 577 (1922). 

2. Admissibility and sufficiency of ev- 

idence. 

When attesting witnesses deny execu- 
tion or fail to testify, secondary evidence 
may be introduced by proponents of the 
will. Ward v. Ward, 124 Miss. 697, 87 So. 
153 (1921). 

The proponents on an issue devisavit 
vel non may introduce evidence in rebut- 
tal of that offered by contestants. Sheehan 
v. Kearney, 82 Miss. 688, 21 So. 41 (1896). 

3. — Proof of incapacity or undue in- 

fluence. 

A daughter overcame the presumption 
of undue influence arising from her fa- 
ther's execution of a will leaving her x /i of 
his estate to the exclusion of a friend and 
charitable organizations where the father 
had told 2 totally disinterested witnesses 
that he wanted to change his will, the will 
was executed openly at a medical center in 
the presence of the 2 subscribing wit- 
nesses and medical personnel, and there 
was evidence that the father understood 
the extent and value of his assets and was 
rational, strong-willed, and independent 
up until the time of his death. Pallatin v. 
Jones, 638 So. 2d 493 (Miss. 1994). 

The test for rebutting a presumption of 
undue influence has been modified and no 
longer requires the independent advice of 
a competent person, but instead requires 
a showing of the grantor's "independent 
consent and action." Marsalis v. Lehmann, 
566 So. 2d 217 (Miss. 1990). 

Evidence that testator of advanced 
years living in nursing home was depen- 



dent upon beneficiary to some degree is 
insufficient basis for finding of confiden- 
tial relationship resulting in will being 
product of undue influence where there is 
no proof that testator looked to beneficiary 
to care for personal needs, to tend to him, 
or to handle his affairs. Varvaris v. 
Kountouris, 477 So. 2d 273 (Miss. 1985). 

In an action contesting a will there is a 
presumption of undue influence that the 
law imposes where a confidential or fidu- 
ciary relationship exists. Harris v. Sellers, 
446 So. 2d 1012 (Miss. 1984), overruled on 
other grounds, Mullins v. Ratcliff, 515 So. 
2d 1183 (Miss. 1987). 

In a proceeding devisavit vel non involv- 
ing a will which was challenged on the 
ground of lack of testamentary capacity 
and of undue influence, the submission to 
jury of both issues was error where the 
evidence as to undue influence was insuf- 
ficient. In re Alexander's Will, 221 Miss. 
478, 73 So. 2d 172 (1954). 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, general verdict of jury on 
issue of whether or not proponents have 
shown by preponderance of evidence both 
testamentary capacity and lack of undue 
influence at time of execution of will 
should be sustained if proponents fail to 
prove either or both of these necessary 
requirements. Blalock v. Magee, 205 Miss. 
209, 38 So. 2d 708 (1949). 

In will contest on ground of lack of 
testamentary capacity and existence of 
undue influence, it should be assumed 
that general verdict of jury against valid- 
ity of will was on ground of want of testa- 
mentary capacity which was amply sup- 
ported by evidence, where proof was 
insufficient to sustain verdict on ground of 
undue influence. Blalock v. Magee, 205 
Miss. 209, 38 So. 2d 708 (1949). 

As to undue influence testator's decla- 
rations at time of execution of will admis- 
sible as res gestae. Sanders v. Sanders, 
126 Miss. 610, 89 So. 261 (1921). 

Instruction on "undue influence" omit- 
ting element of destruction of free agency, 
is erroneous. Scally v. Wardlaw, 123 Miss. 
857, 86 So. 625 (1920). 

Where evidence will not support a find- 
ing of incapacity, peremptory instruction 
for proponent proper. Scally v. Wardlaw, 
123 Miss. 857, 86 So. 625 (1920). 
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On an issue devisavit vel non, where the 
question is as to the sanity of the testator, 
the contestants are not required to prove 
his insanity beyond all reasonable doubt. 
King v. Rowan, 82 Miss. 1, 34 So. 325 
(1903). 

Upon an issue devisavit vel non, an 
instruction for contestants is erroneous if 
it authorizes the jury, without qualifica- 
tion or limitation, to consider the reason- 
ableness or unreasonableness of the will. 
King v. Rowan, 82 Miss. 1, 34 So. 325 
(1903). 

4. Competency of witnesses. 

Lay witnesses are competent to testify 
on issue of capacity of testator to make 
will on date of its alleged execution where 
they first give facts upon which their opin- 
ions are based. Blalock v. Magee, 205 
Miss. 209, 38 So. 2d 708 (1949). 

At the trial of an issue devisavit vel non, 
the contestant, or the proponent, although 
the personal legatee, can testify in sup- 
port of the will. Tucker v. Whitehead, 59 
Miss. 594 (1882). 

5. Miscellaneous. 

A breach of a contract not to revoke a 
will is not grounds for contesting the will 
pertaining to the contract. Trotter v. Trot- 
ter, 490 So. 2d 827 (Miss. 1986). 



Party who desires jury to try issue of 
devisavit vel non is under duty to specifi- 
cally request jury before hearing on mat- 
ter. Varvaris v. Kountouris, 477 So. 2d 273 
(Miss. 1985). 

Under Code 1972 § 11-5-3, § 91-7-23, 
and § 91-7-29, prescribing will contest 
procedures, trial judge erred in directing 
verdict in favor of proponents of will on 
issue of testamentary capacity and undue 
influence, since roll of jury in will contest 
is same as that of jury in civil trial in court 
of law and is not "merely advisory." Fowler 
v. Fisher, 353 So. 2d 497 (Miss. 1977). 

The probate of a will in common form is 
not a final adjudication of its validity but 
is an "incipient step" necessary to enable 
the court to proceed to carry the will into 
execution, and it is not conclusive against 
heirs and distributees, and if they desire 
to contest the validity of the will this shall 
be done by an issue devisavit vel non. 
Perry v. Aldrich, 251 Miss. 429, 169 So. 2d 
786 (1964). 

On trial of devisavit vel non after pro- 
bate of will and record of probate proceed- 
ings, failure to submit such record to the 
jury was reversible error. Edgington v. 
Mabry, 111 Miss. 492, 71 So. 801 (1916). 



RESEARCH REFERENCES 



ALR. Estoppel to contest will or attack 
its validity by acceptance of benefits 
thereunder. 28 A.L.R.2d 116. 

Alzheimer's disease as affecting testa- 
mentary capacity. 47 A.L.R.5th 523. 



Am Jur. 80 Am. Jur. 2d, Wills §§ 894 et 
seq. 

CJS. 95 C.J.S., Wills §§ 639 et seq. 



§ 91-7-31. Wills recorded. 

All original wills, after probate thereof, shall be recorded and remain in 
the office of the clerk of the court where they were proved, except during the 
time they may be removed to any other court under proper process, from which 
they shall be duly returned to the proper office. Authenticated copies of such 
wills may be recorded in any county in this state. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (23); 1857, ch. 60, art. 48; 
1871, § 1004; 1880, § 1975; 1892, § 1828; Laws, 1906, § 2003; Hemingway's 
1917, § 1668; Laws, 1930, § 1613; Laws, 1942, § 509. 

Cross References — Criminal offense of forgery of record of will, see § 97-21-45. 
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JUDICIAL DECISIONS 



1. In general. 

Under the provisions of Code 1972 § 91- 
7-33, the original will of a non-resident 
testatrix was properly probated in this 
state, and this section prohibited with- 
drawal of the original will for transfer to 
another state. Crum v. First Nat'l Bank, 
321 So. 2d 287 (Miss. 1975), cert, denied, 
439 U.S. 883, 99 S. Ct. 223, 58 L. Ed. 2d 
195 (1978). 

Court may take notice of fact that it has 
not been the practice to record domestic 
wills in counties other than that of origi- 
nal probate. Federal Land Bank v. 
Newsom, 175 Miss. 114, 161 So. 864 
(1935), adhered to, 175 Miss. 131, 166 So. 
345 (1936). 



Statute providing that authenticated 
copies of wills may be recorded in any 
county is not mandatory. Federal Land 
Bank v. Newsom, 175 Miss. 114, 161 So. 
864 (1935), adhered to, 175 Miss. 131, 166 
So. 345 (1936). 

Domestic will when probated and re- 
corded in county in which testator resided 
at time of death constituted notice 
throughout state to subsequent mort- 
gagee of land in Mississippi devised by 
will, without necessity of recording will in 
county wherein land was situated. Fed- 
eral Land Bank v. Newsom, 175 Miss. 114, 
161 So. 864 (1935), adhered to, 175 Miss. 
131, 166 So. 345 (1936). 



§ 91-7-33. Foreign wills recorded. 

Authenticated copies of wills proven according to the laws of any of the 
states of the union, of the territories, of the District of Columbia, or of any 
foreign country, and affecting or disposing of property within this state, may be 
admitted to probate in the proper court. Such will may be contested as the 
original might have been if it had been executed in this state, or the original 
will may be proven and admitted to record here. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (25); 1857, ch. 60, art. 49; 
1871, § 1105; 1880, § 1976; 1892, § 1829; Laws, 1906, § 2004; Hemingway's 
1917, § 1669; Laws, 1930, § 1614; Laws, 1942, § 510. 



Cross References 

§ 91-7-89. 



Revocation of letters testamentary granted to nonresident, see 



JUDICIAL DECISIONS 



1. In general. 

Mississippi courts may intervene when 
disposition of decedent's interests involve 
property interests which are subject to its 
jurisdiction. Davis v. Davis, 507 So. 2d 24 
(Miss. 1987). 

Under the provisions of this section, the 
original will of a non-resident testatrix 
was properly probated in this state, and 
Code 1972 § 91-7-31 prohibited the with- 
drawal of the original will for transfer to 
another state. Crum v. First Nat'l Bank, 
321 So. 2d 287 (Miss. 1975), cert, denied, 
439 U.S. 883, 99 S. Ct. 223, 58 L. Ed. 2d 
195 (1978). 



Having properly assumed jurisdiction of 
the will of a non-resident testatrix, the 
Mississippi court was not required by co- 
mity to defer to the courts of the domicil- 
iary state on the issue of which of the 
parties should bear the burden of the 
estate taxes and other debts of the estate. 
Crum v. First Nat'l Bank, 321 So. 2d 287 
(Miss. 1975), cert, denied, 439 U.S. 883, 99 
S. Ct. 223, 58 L. Ed. 2d 195 (1978). 

Beneficiary's acquiescence in probate 
proceedings in Louisiana held not to estop 
him from seeking annulment of proceed- 
ings in Mississippi under certified copy of 
Louisiana proceedings. Gilmore v. Gil- 
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more, 144 Miss. 424, 110 So. Ill (1926). Mississippi court. Woodville v. Pizzati, 119 

Will of nonresident devising property Miss. 442, 81 So. 127 (1919). 
within state may be probated in first in- All rights derived through a will insofar 
stance in county where situated. Bolton as it affects property situated in this state 
v. Barnett, 131 Miss. 802, 95 So. 721 are governed by Mississippi law. Heard v. 
(1923). Drennen, 93 Miss. 236, 46 So. 243 (1908). 
Foreign will ineffective as conveyance The probate of an authenticated copy 
until probated, when it relates back; pur- does not authorize an executor to main- 
chaser with notice of will takes subject to tain an ejectment without taking out let- 
probate. Belt v. Adams, 125 Miss. 387, 87 ters in this state. Sims v. Walden, 65 Miss. 
So. 666 (1921). 211, 3 So. 457 (1887); Pratt v. Hargraves, 
Judgment of Louisiana court establish- 77 Miss. 892, 28 So. 722, 78 Am. St. R. 551 
ing instrument as will, not conclusive on (1900). 

RESEARCH REFERENCES 

ALR. Probate, in state where assets are Law Reviews. 1987 Mississippi Su- 

found, of will of nonresident which has not preme Court Review, Wills and estates. 57 

been admitted to probate in state of domi- Miss. L. J. 542, August, 1987. 
cil. 20 A.L.R.3d 1033. 

§ 91-7-35. Grant of letters testamentary. 

The executor named in any last will and testament, whether made in this 
state or out of it and admitted to probate here on an authenticated copy or on 
the original, shall be entitled to letters testamentary thereon if not legally 
disqualified. A person shall not be capable of being executor who, at the time 
when letters testamentary ought to be granted, is under the age of eighteen 
years, of unsound mind, or convicted of a felony. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (25); 1857, ch. 60, art. 50; 
1871, § 1106; 1880, § 1978; 1892, § 1831; Laws, 1906, § 2006; Hemingway's 
1917, § 1671; Laws, 1930, § 1615; Laws, 1942, § 511. 

Cross References — Recording of letters testamentary by chancery clerk, see 
§ 9-5-137. 

Grant of letters testamentary by chancery clerk, see § 9-5-141. 
Power of bank to act as executor or administrator, see § 81-5-33. 
Accounts of fiduciaries in savings associations, see § 81-12-139. 
Persons disqualified to administer estate, see § 91-7-65. 
Appointment of testamentary guardian, see § 93-13-7. 

JUDICIAL DECISIONS 

1. In general. Where foreign will is probated on au- 

Executor or administrator is regarded thenticated copy, the court should appoint 

as officer of court subject to direction, executors named therein if not disquali- 

supervision and control of court until es- fied under the laws of Mississippi, 

tate is closed and he is finally discharged, whether or not they are disqualified in the 

Bailey v. Sayle, 206 Miss. 757, 40 So. 2d state where will is made. Heard v. 

618 (1949). Drennen, 93 Miss. 236, 46 So. 243 (1908). 
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RESEARCH REFERENCES 

ALR. Delegation by will of the power to seq. (appointment, qualification, and ten- 
nominate executor. 11 A.L.R.2d 1284. ure). 

Construction and effect of statutory pro- 8 Am. Jur. Legal Forms 2d, Executors 

vision disqualifying persons wanting in- and Administrators, §§ 104:15 et seq. (ap- 

tegrity. 73 A.L.R.2d 458. pointment, qualification, and tenure). 

Adverse interest or position as disqual- c JS# 33 C j g Executors and Adminis- 

ificationfor appointment of administrator, trators §§ 17 et seq 

executor or other personal represents Law Reviews . 1978 Mississippi Su- 
tive. 11 A.L.R.4th 638. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 158, 159, 160, 162. 

9A Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1 et 



preme Court Review: Miscellaneous. 50 
Miss. L. J. 165, March, 1979. 



§ 91-7-37. Eighteen the age of majority for executors and 
administrators. 

The age of eighteen (18) years shall be the age of majority of an executor, 
executrix, administrator or administratrix. In case letters testamentary or of 
administration shall be granted to any one under twenty-one (21) years, the 
bond executed by such person for the performance of the duties shall be as 
valid and binding as if such person were of full age. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (36); 1857, ch. 60, art. 51; 
1871, § 1107; 1880, § 1979; 1892, § 1832; Laws, 1906, § 2007; Hemingway's 
1917, § 1672; Laws, 1930, § 1616; Laws, 1942, § 512; Laws, 1974, ch. 446, eff 
from and after passage (approved March 26, 1974). 

Cross References — Removal of disability of minority generally, see §§ 93-19-1 et 
seq. 

JUDICIAL DECISIONS 

1. In general. 

Approved sale or lease by minor admin- 
istrator is valid. Giglio v. Woollard, 126 
Miss. 6, 88 So. 401, 14 A.L.R. 616 (1921). 

RESEARCH REFERENCES 

ALR. Capacity of infant to act as exec- CJS. 33 C.J.S., Executors and Adminis- 

utor or administrator, and effect of im- trators § 34. 
proper appointment. 8 A.L.R.3d 590. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators § 202. 

§ 91-7-39. Administration with will annexed. 

If there be no executor named in any last will and testament, or if the 
executors named all renounce the executorship or, being required to qualify, 
shall all refuse or fail to do so or shall refuse or wilfully neglect, for the space 
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of forty days after the death of the testator, to exhibit the will and testament 
for probate or shall all be disqualified, then administration with the will 
annexed shall be granted to the person who would be entitled to administer 
according to the rule prescribed for granting administration. Before granting 
such administration, each executor named in the will and testament who has 
not renounced the executorship shall be summoned to show cause why 
administration should not be granted. If any executor named be absent from 
the state at the time of the probate of the will and administration should be 
granted during his absence, such executor shall be allowed forty days after his 
return to make application for letters testamentary and, on his qualifying, the 
letters of administration shall be revoked; and the administrator shall deliver 
all the estate which has come to his hands to the executor and settle the 
account of his administration. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (31); 1857, ch. 60, art. 52; 
1871, § 1108; 1880, § 1980; 1892, § 1833; Laws, 1906, § 2008; Hemingway's 
1917, § 1673; Laws, 1930, § 1617; Laws, 1942, § 513. 

Cross References — Power of bank to act as executor or administrator, see 
§ 81-5-33. 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and nexed); Form 1275 (order appointing ad- 
Administrators §§ 1014 et seq. ministrator de bonis non with will at- 

10 Am. Jur. PI & Pr Forms (Rev), Ex- tached). 

ecutors and Administrators, Forms 1271- CJS. 34 C.J.S., Executors and Adminis- 

1273 (petition or application for letters of trators §§ 947-950. 
administration de bonis non with will an- 

§ 91-7-41. Oath and bond of executor or administrator with 
will annexed. 

Every executor or administrator with the will annexed, at or prior to the 
time of obtaining letters testamentary or of administration, shall take and 
subscribe the following oath, viz.: 

"I do swear that the writing exhibited by me is the true last will and 

testament of , as far as I know and believe, and that I, if and when 

appointed as executor, will well and truly execute the same according to its 
tenor, and discharge the duties required by law." In the case of an 
administrator with the will annexed, then say "I, as administrator, will," 
and "when appointed as administrator, will" etc. 

He will also give bond in such penalty as will be equal to the full value of 
the estate, and with such sureties as may be approved of by the court or by the 
clerk, payable to the state, with the following conditions, viz.: 

"The condition of this bond is, that if the above bound , as 

executor of the last will and testament of , shall well and truly 

execute the will as far as the same may be consistent with law, and 
faithfully discharge all the duties required of him by law, then this 
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obligation shall be void." If the obligor be administrator with the will 

annexed, then say "the above bound , as administrator with the 

will of annexed, will," etc. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (33); 1857, ch. 60, art. 53; 
1871, § 1109; 1880, § 1981; 1892, § 1834; Laws, 1906, § 2009; Hemingway's 
1917, § 1674; Laws, 1930, § 1618; Laws, 1942, § 514; Laws, 2001, ch. 422, § 1, 
eff from and after July 1, 2001. 

Cross References — Cancellation or reduction of bond, see § 9-5-103. 

Bond of administrator de bonis non, see §§ 91-7-69, 91-7-71. 

Bond of temporary administrator, see § 91-7-55. 

Oath and bond of administrator, see § 91-7-67. 

Bond and oath of county administrator, see § 91-7-75. 

Additional bond for county administrator, see § 91-7-77. 

Recording of bond, see § 91-7-311. 

New bonds for executors and administrators, see §§ 91-7-315, 91-7-317. 

Credit for cost of bond, see § 91-7-319. 

JUDICIAL DECISIONS 

1. In general. all the duties required of him by law, when 

The liability of the surety of an admin- considered in connection with Code 1942, 

istrator c. t. a. must be determined by the § 514. Fidelity & Deposit Co. v. Doughtry, 

condition of the bond to the effect that the 181 Miss. 586, 179 So. 846 (1938). 
administrator should faithfully discharge 

RESEARCH REFERENCES 

ALR. What funds, not part of the es- 8 Am. Jur. Legal Forms 2d, Executors 

tate, are received under color of office so as and Administrators, §§ 104:314 et seq. 

to render liable surety on executor's or (administration bonds), 

administrator's bond. 82 A.L.R.3d 869. C JS. 33 C. J.S., Executors and Adminis- 

Am Jur. 31 Am. Jur. 2d, Executors and trators §§ 71-77. 

Administrators §§ 312, 313, 321, 322. 34 c j s Executors and Administra- 

9A Am. Jur. PI & Pr Forms (Rev), Ex- tors §§ 244 
ecutors and Administrators, Forms 341 et 
seq. (administration bonds). 

§ 91-7-43. Executor as residuary legatee. 

If the executor be a residuary legatee, he may, instead of the bond required 
of other executors, give bond payable to the state in a sum, with two or more 
sureties, to the satisfaction of the court or clerk, conditioned to pay all the 
debts and legacies of the testator within one year. In such case the executor 
shall not be required to return an inventory or appraisement, but he shall file 
with his petition a sworn statement of the amount of the indebtedness of the 
testator, so far as he can ascertain the same. The giving of such bond shall not 
discharge the estate of the testator from liability for the payment of his debts; 
and such bond shall be subject to suits in the same manner as the bond 
required of other executors. 

Ill 
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SOURCES: Codes, 1892, § 1835; Laws, 1906, § 2010; Hemingway's 1917, § 1675; 
Laws, 1930, § 1619; Laws, 1942, § 515. 

§ 91-7-45. When bond not required. 

If the testator, by will, direct that his executor shall not be required to give 
bond, then none shall be required unless the court or the clerk, at the time of 
granting the letters or afterwards, shall have reason to require bond, in which 
event it shall be the duty of the court or clerk to require bond with sufficient 
sureties. If any creditor of such testator petition the court or the clerk in 
vacation, under oath, stating his claim and that he believes he is in danger of 
losing his demand, or some of it, by the bad management of said estate or by 
the personal insolvency of the executor, such executor, having had five days' 
notice of the petition, shall be required to give a bond with sureties, to be 
approved by the court or clerk in vacation, payable to said creditor in a 
sufficient sum to cover his legal demand, and conditioned to save him from all 
loss by reason of any act or omission of such executor. Instead of such bond, the 
executor may give bond as if he had not been relieved from it by the will. If the 
bond required in either case be not given, it shall be the duty of the court or 
clerk to remove the executor and grant letters of administration, with the will 
annexed, to some other person. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (34); 1857, ch. 60, art. 54; 
1871, § 1110; 1880, § 1982; 1892, § 1836; Laws, 1906, § 2011; Hemingway's 
1917, § 1676; Laws, 1930, § 1620; Laws, 1942, § 516. 

JUDICIAL DECISIONS 

1. In general. required to give bond, notwithstanding 

Executrix who was life tenant under testator's direction no bond was required, 

will and who asserted absolute estate in Brown v. Franklin, 157 Miss. 38, 127 So. 

all of property bequeathed, held properly 561 (1930). 

RESEARCH REFERENCES 

ALR. Testamentary option to purchase 
estate property as surviving optionee's 
death. 18 A.L.R.4th 578. 

§ 91-7-47. Rights and duties of executor or administrator 
with will annexed. 

(1) Every executor or administrator with the will annexed, who has 
qualified, shall have the right to the possession of all the personal estate of the 
deceased, unless otherwise directed in the will; and he shall take all proper 
steps to acquire possession of any part thereof that may be withheld from him, 
and shall manage the same for the best interest of those concerned, consis- 
tently with the will, and according to law. He shall have the proper 
appraisements made, return true and complete inventories except as other- 
wise provided by law, shall collect all debts due the estate as speedily as may 
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be, pay all debts that may be due from it which are properly probated and 
registered, so far as the means in his hands will allow, shall settle his accounts 
as often as the law may require, pay all the legacies and bequests as far as the 
estate may be sufficient, and shall well and truly execute the will if the law 
permit. He shall also have a right to the possession of the real estate so far as 
may be necessary to execute the will, and may have proper remedy therefor. 
(2) In addition to the rights and duties contained in this section, he shall 
also have those rights, powers and remedies as set forth in Section 91-9-9. The 
provisions of this subsection shall stand repealed from and after July 1, 2008. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (32); 1857, ch. 60, art. 55; 
1871, § 1111; 1880, § 1983; 1892, § 1837; Laws, 1906, § 2012; Hemingway's 
1917, § 1677; Laws, 1930, § 1621; Laws, 1942, § 517; Laws, 1994, ch. 589, § 3; 
Laws, 1999, ch. 374, § 1; Laws, 2002, ch. 612 , § 1, eff from and after July 1, 
2002. 

Amendment Notes — The 2002 amendment substituted "July 1, 2008" for "July 1, 
2002" at the end of (2). 

Cross References — Accounts of executors in savings associations, see § 81-12-139. 

Additional obligations of fiduciary, see Miss. Uniform Chancery Court Rules 6.01 et 
seq. 

JUDICIAL DECISIONS 



1. In general. 

An executor's actions constituted civil 
contempt and did not measure up to the 
standard of prudence, caution and trust 
required of an executor where the estate 
was deprived of a substantial sum of 
money largely due to his inaction, even 
though he claimed that he relied on the 
advice of counsel for everything he did as 
executor. Holloway v. Holloway, 631 So, 2d 
127 (Miss. 1993). 

Although one person may be named as 
both executrix and testamentary trustee, 
the executrix performs only such duties 
and powers granted to her as the law and 
will designates, and the power designated 
by the will only for the testamentary 
trustee does not transfer to the executrix 
unless the will so designates. Harper v. 
Harper, 491 So. 2d 189 (Miss. 1986). 

Where a testamentary trust has not 
come into being, the authority to act as 
executrix, of one who is named both as 
executrix and as testamentary trustee by 
the will, is not governed by the trust 
powers granted to her as testamentary 
trustee. Harper v. Harper, 491 So. 2d 189 
(Miss. 1986). 

Court authority is not per se necessary 
to authorize an executrix with will an- 



nexed to exercise the estate's stock voting 
rights in a closely held corporation. Har- 
per v. Harper, 491 So. 2d 189 (Miss. 1986). 

Where will did not confer authority, 
neither executor nor administrator with 
will annexed had authority to collect rents 
on realty except during year of testator's 
death. Fidelity & Deposit Co. v. Dough try, 
181 Miss. 586, 179 So. 846 (1938). 

Action of administrator with will an- 
nexed in leasing realty following year of 
testator's death, without court authority, 
was in his capacity as tenant in common 
with coheirs and codevisees and not as 
administrator. Fidelity & Deposit Co. v. 
Doughtry, 181 Miss. 586, 179 So. 846 
(1938). 

Where to follow terms of will by not 
operating farm beyond certain period 
would result in permanent impairment 
and partial destruction of estate, court 
could authorize executor or trustee to op- 
erate farm for another year. Low v. First 
Nat'l Bank & Trust Co., 162 Miss. 53, 138 
So. 586, 80 A.L.R. 112 (1932). 

Powers of executor co-extensive with 
will. Ricks v. Johnson, 134 Miss. 676, 99 
So. 142 (1924). 

Executor entitled to execute trust where 
trustee not named; court must appoint 
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named person executor if qualified. Ricks 
v. Johnson, 134 Miss. 676, 99 So. 142 
(1924). 

Heirs and devisees should have notice 
and hearing on proceeding by executor to 
obtain possession of real estate, if execu- 
tor not given specific control by will and 
there was sufficient cash to pay debts. 
Miles v. Fink, 119 Miss. 147, 80 So. 532 
(1919). 

Executor before discharge cannot ac- 
quire tax title to land so as to defeat title 
of life devisee and remainderman. Deanes 



v. Whitfield, 107 Miss. 273, 65 So. 246 
(1914). 

Chancery court cannot enlarge statu- 
tory powers of administrator. Alexander v. 
Herring, 99 Miss. 427, 55 So. 360 (1911). 

Chancery court cannot authorize ad- 
ministrator to engage in business with 
estate funds. Alexander v. Herring, 99 
Miss. 427, 55 So. 360 (1911). 

Executor or administrator acting within 
authority is as much bound by estoppel as 
individuals. Caldwell v. Kimbrough, 91 
Miss. 877, 45 So. 7 (1907). 



RESEARCH REFERENCES 



ALR. Power and responsibility of exec- 
utor or administrator to compromise 
claim due estate. 72 A.L.R.2d 191. 

Power and responsibility of executor or 
administrator to compromise claim 
against estate. 72 A.L.R.2d 243. 

Power and responsibility of executor or 
administrator as to compromise or settle- 
ment of action or cause of action for death. 
72 A.L.R.2d 285. 

Judicial resolution of impasse between 
joint executors or administrators where 
concurrent action is required. 85 A.L.R.3d 
1124. 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 1029 et seq. 

8 Am. Jur. Legal Forms 2d, Executors 
and Administrators § 104:56 (letter from 
attorney to executor or administrator of 
estate as to duties and liabilities). 

8 Am. Jur. Legal Forms 2d, Executors 
and Administrators §§ 104:91 et seq. 
(custody and management of estate); 
§§ 104:161 et seq. (creditors' claims). 

CJS. 34 C.J.S., Executors and Adminis- 
trators § 950. 



§ 91-7-49. Directions of will to be followed. 

Whenever any last will and testament shall empower and direct the 
executor as to the sale of property, the payment of debts and legacies, and the 
management of the estate, the directions of the will shall be followed by the 
executor, and the provisions herein contained shall not so operate as to require 
the executor to pursue a different course from that prescribed in the will, if it 
be lawful. If land be directed by the will to be sold, the sale shall be made and 
the proper conveyance executed by the executors, or such of them as shall 
undertake the execution of the will, or by the person appointed by the will to 
execute the trust. If the executor fail to qualify or die before he execute the will, 
and if the person appointed fail to execute the trust, the sale shall be made by 
the administrator with the will annexed. The executor shall, in all cases, make 
publication for creditors to probate their claims, as required in the adminis- 
tration of the estates of intestates and with like effect, any provision of the will 
to the contrary notwithstanding. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (113); 1857, ch. 60, art. 136; 
1871, § 1194; 1880, § 1984; 1892, § 1838; Laws, 1906, § 2013; Hemingway's 
1917, § 1678; Laws, 1930, § 1622; Laws, 1942, § 518; Laws, 1940, ch. 232. 
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Cross References — Additional provisions governing conduct of executor, see Miss. 
Uniform Chancery Court Rules 6.01 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Sale of property. 

3. — Exercise of discretion. 

4. — Notice; advertising. 

5. — Taxes and expenses; surcharges. 

6. — Multiple executors. 

1. In general. 

Executrix was properly surcharged for 
payment of decedent's debts which had 
not been probated, registered, or allowed. 
Harper v. Harper, 491 So. 2d 189 (Miss. 
1986). 

Crops growing on devised land at time 
of death of testatrix which are not needed 
by executor for payment of debts or cost of 
administration of estate pass to devisee of 
land rather than into estate for benefit of 
residuary legatees where will devised 
land and all trucks, farm implements, 
tractors and equipment thereon and di- 
rected that immediately after death of 
devisor devisee should be vested with en- 
tire control over her part of property. 
Oberst v. Mullens, 43 So. 2d 560 (Miss. 
1949). 

Intention of testator ascertained from 
entire will given effect if not illegal. 
Lesche v. Cutrer, 135 Miss. 469, 99 So. 136 
(1924). 

Where a will creates an express trust 
for the payment of debts, by virtue of this 
section [Code 1942, § 518], the statute of 
limitations barring claims unless pro- 
bated within one year after notice to credi- 
tors has no application. Gordon v. 
McDougall, 84 Miss. 715, 37 So. 298 
(1904). 

The statute of limitations is no bar to 
the payment of unprobated claims in car- 
rying out a will creating an express trust 
for the payment of debts. Gordon v. 
McDougall, 84 Miss. 715, 37 So. 298 
(1904). 

Executors who have paid unprobated 
claims in pursuance of wills creating ex- 
press trusts for their payment are entitled 
to be credited therewith in their accounts. 
Gordon v. McDougall, 84 Miss. 715, 37 So. 
298 (1904). 



2. Sale of property. 

Where a power of sale of the real estate 
is conferred by a testator because of his 
personal trust and confidence in the 
named executors neither the surviving 
executor, where more than one is desig- 
nated, nor an administrator with the will 
annexed, where the named executors fail 
to qualify, die or resign, can convey title to 
the real property of testator without a 
valid order of court authorizing and em- 
powering the sale and conveyance. Batson 
v. Humble Oil & Ref. Co., 213 Miss. 340, 
56 So. 2d 828 (1952). 

Where will gives power of sale to pay 
legacies, or for distribution, without stat- 
ing by whom the sale is to be made, the 
executor takes the power by implication. 
Davis v. Sturdivant, 197 Miss. 139, 19 So. 
2d 499 (1944). 

Under will providing "after my house 
and the rest of jewelry have been sold, I 
want the money equally divided between 
two named legatees," and "should either 
boy die before of age this money to revert 
to the estate for further distribution of 
other request," executrix had implied 
power to sell the realty, although proceeds 
therefrom were not to be delivered until 
the legatees became of age. Davis v. 
Sturdivant, 197 Miss. 139, 19 So. 2d 499 
(1944). 

Sale by executrix of realty under power 
of sale in will is not a judicial sale, and 
needs no court order justifying it. Davis v. 
Sturdivant, 197 Miss. 139, 19 So. 2d 499 
(1944). 

Gratuitous advice given by chancellor 
pursuant to request by executrix concern- 
ing implied power under will to sell realty 
does not diminish power of executrix in 
respect thereto. Davis v. Sturdivant, 197 
Miss. 139, 19 So. 2d 499 (1944). 

In a contest between residuary legatees 
of a will and beneficiaries of an alleged gift 
inter vivos of certain separate stock which 
was by the will directed to be sold by the 
executors along with other assets of the 
estate for the payment of numerous lega- 
cies, wherein the residuary legatee sought 
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to compel a more complete inventory by 
including such corporate stock, the bur- 
den of proof was upon the surviving exec- 
utor and those claiming the stock, not as 
purchasers for value, to prove that such 
stock was not a part of the assets of the 
estate being administered. Lindeman's 
Estate v. Herbert, 188 Miss. 842, 193 So. 
790 (1940). 

Authority conferred upon executors to 
sell lands held not discretionary, but to 
require sale at all events. Glidewell v. 
Pannell, 158 Miss. 249, 130 So. 288 
(1930). 

Executor, unable to sell testator's busi- 
ness at public auction, may be authorized 
by court to sell same to beneficiary for 
herself and as guardian of infant benefi- 
ciary. United States Fid. & Guar. Co. v. 
State, 110 Miss. 16, 69 So. 1007 (1915). 

3. — Exercise of discretion. 

Decision to sell, made by executor, given 
discretion by will to sell or to operate 
wholesale grocery business, cannot be 
said to be other than act of ordinarily 
prudent business man, when success of 
business was due to decedent, whose place 
could not be filled because of war, great 
uncertainty prevailed in business field, 
good sale could be made, and objectors 
showed no certainty of profit from opera- 
tions, or better sale later after attempt at 
continuation of business. Walker v. First 
Nat'l Bank, 204 Miss. 696, 38 So. 2d 98 
(1948). 

Supreme court will not say that confir- 
mation of sale of wholesale grocery busi- 
ness by executor, acting under authority 
of will, was manifestly wrong, when it is 
not pointed out by what means or manner 
a higher price could have been obtained 
for the assets of the estate nor in what 
respect beneficiaries in will suffered any 
loss. Walker v. First Nat'l Bank, 204 Miss. 
696, 38 So. 2d 98 (1948). 

4. — Notice; advertising. 

Sale of decedent's property without le- 
gal citation to beneficiaries in will is valid 
where will relieves executor from legal 
citation to interested parties. Walker v. 
First Nat'l Bank, 204 Miss. 696, 38 So. 2d 
98 (1948). 

Objection to executor's sale of wholesale 
grocery business on ground that it was not 



sufficiently advertised is not well taken 
when, under the terms of will under which 
sale was made, no public notice of pro- 
posed sale was required to be given. 
Walker v. First Nat'l Bank, 204 Miss. 696, 
38 So. 2d 98 (1948). 

Objection to executor's sale of wholesale 
grocery business on ground that it was not 
sufficiently advertised is not well taken 
where publication containing elements of 
sale was made in three newspapers for 
period of approximately a week, prospec- 
tive bidders were notified by telephone 
and letters, many people inspected prop- 
erty, successful bid exceeded appraised 
value, and objectors produced no proof 
more than possibility or speculation that 
had sale been postponed for ten or twenty 
days there would have been higher, or 
more numerous, bids on the later date. 
Walker v. First Nat'l Bank, 204 Miss. 696, 
38 So. 2d 98 (1948). 

Fact that no notice was given to inter- 
ested parties respecting sale of realty by 
executrix under power of sale in will, 
either in proceedings for sale or those 
whereby directions of court were sought, 
does not constitute a valid defense in 
executrix's suit against purchaser at sale 
for specific performance. Davis v. 
Sturdivant, 197 Miss. 139, 19 So. 2d 499 
(1944). 

5. — Taxes and expenses; surcharges. 

Executrix would be surcharged for the 
amount the testamentary trust property 
was damaged or put in jeopardy due to her 
mortgaging of estate's unencumbered real 
property as security for debt incurred by 
testator which was never probated. Har- 
per v. Harper, 491 So. 2d 189 (Miss. 1986). 

Reasonable expenditures for better sale 
of land were properly made out of general 
funds of estate where will directed sale of 
land and payment of proceeds, in different 
amounts, to special legatees with provi- 
sion for reduction in proper proportion of 
each in event property did not sell for total 
amount devised, since special legatees are 
to be favored over residuary legatees to 
end that they may receive entire amount 
bequeathed to them respectively if prop- 
erty designated for that purpose could be 
caused to bring enough for that purpose 
by reasonable expenditures to promote 
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advantageous sale. Oberst v. Mullens, 43 
So. 2d 560 (Miss. 1949). 

Unpaid taxes did not constitute valid 
defense to executrix's suit for specific per- 
formance against purchaser of realty sold 
under power of sale in will, since executrix 
has duty under Code 1942, § 572 to pay 
the taxes and such obligation can be read- 
ily accounted for under the decree for 
specific performance. Davis v. Sturdivant, 
197 Miss. 139, 19 So. 2d 499 (1944). 

In compliance with decree for specific 
performance of realty sold by executrix 
under power of sale in will, purchaser is 
entitled to deed free from lien for unpaid 
taxes. Davis v. Sturdivant, 197 Miss. 139, 
19 So. 2d 499 (1944). 

6. — Multiple executors. 

A testamentary power of sale conferred 
on two named executors did not survive 
the death of one of them and sales of real 
property made by the surviving executor 
were set aside where the intention of the 
testator, as indicated by repeated refer- 
ences in the will to actions to be taken by 
the co-executors in their joint discretion, 
was that the power of the remaining exec- 



utor not survive. Reynolds v. State, 331 
So. 2d 913 (Miss. 1976). 

The court would not order specific per- 
formance of a contract for the sale of land, 
which contract was signed by only one of 
two coexecutors where the second coexec- 
utor knew nothing of the execution of the 
will and had not authorized the other 
executor to sign it for him, and where the 
contract itself did not purport to be signed 
by the executor for himself and for the 
coexecutor as joint executors, and where, 
although the second coexecutor signed a 
deed as contemplated by the contract, 
such deed was delivered not to the pur- 
chaser but merely to the attorney for the 
two coexecutors, such act not constituting 
delivery of the deed nor a ratification of 
the contract by the second coexecutor. 
Carter v. Hurst, 234 So. 2d 616 (Miss. 
1970). 

Where will required sale of lands at all 
events, power vested in executors could be 
exercised by survivors, and court errone- 
ously directed different course from that 
prescribed. Glidewell v. Pannell, 158 Miss. 
249, 130 So. 288 (1930). 



§ 91-7-51. Effect of receipt for money by executor or trustee. 

The receipt by an executor or any trustee, whether under a will or other 
instrument, for any money payable to him in the execution of his trust shall 
discharge the person paying it from any liability to see to the application of the 
money, unless otherwise expressly provided in the instrument which creates 
the trust. 

SOURCES: Codes, 1880, § 1985; 1892, § 1839; Laws, 1906, § 2014; Hemingway's 
1917, § 1679; Laws, 1930, § 1623; Laws, 1942, § 519. 

JUDICIAL DECISIONS 



1. In general. 

If plaintiff had had a valid claim to the 
proceeds of an estate sale, his sole legal 
recourse would have been to probate a 
claim against the estate pursuant to § 91- 



7-51, and since he did not do so, he was 
barred from claiming the proceeds of the 
sale of minerals from the funds of the 
estate. Kelly v. Shoemake, 460 So. 2d 811 
(Miss. 1984). 



§ 91-7-53. Temporary administrator. 

Whenever it shall be necessary for the care and preservation of the estate 
of a decedent before the grant of letters testamentary, or of administration, to 
the person entitled thereto, the chancery court or chancellor in vacation, or the 
clerk of such court, on the petition of any creditor or other interested person, 
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shall appoint a suitable person to be known as "temporary administrator." The 
person named as executor or the person apparently entitled to letters of 
administration may be appointed temporary administrator, unless the court 
shall find that the circumstances require the appointment of a different 
person. 

Whenever an appeal shall be taken from the grant of letters testamentary, 
or of administration, or whenever a last will and testament shall be contested, 
the chancery court or chancellor in vacation, on petition of any interested 
person, may appoint a temporary administrator if it shall appear necessary for 
the protection of the rights of the parties, and may make such appointment on 
such terms and impose such conditions as may seem proper. 

The powers of such temporary administrator may be special or general, as 
the court may find proper, and he may be authorized to take charge of, 
preserve, and administer the estate until the appeal or contest shall be 
determined. Letters may be issued to him in ordinary form, except that he 
shall be therein designated as temporary administrator, and any terms or 
conditions imposed shall be stated therein; and the letters shall state that he 
is to act only until another appointment shall be made, either temporary or 
permanent. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (13); 1857, ch. 60, art. 30; 
1871, § 1194; 1880, § 1986; 1892, § 1840; Laws, 1906, § 2015; Hemingway's 
1917, § 1680; Laws, 1930, § 1624; Laws, 1942, § 520; Laws, 1900, ch. 94; 
Laws, 1948, ch. 228, § 1. 

Cross References — Letters of administration, see §§ 91-7-63 et seq. 
Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 

JUDICIAL DECISIONS 

1. In general. or guilty of misconduct. Sandifer v. 

On a will contest, the chancellor was Sandifer, 237 Miss. 464, 115 So. 2d 46 

justified in refusing to appoint a tempo- (1959). 

rary administrator of the estate when, at In a proceeding on a petition for ap- 

the time the opponent of the will filed his pointment of a permanent administrator, 

petition to probate a later will in solemn where the chancery court's determination 

form, the executrix, acting under an ear- of the heirs at law was not final because of 

Her will previously admitted to probate, a pending appeal, the appropriate action 

had fully administered the estate, includ- was appointment of a suitable person to 

ing notice to creditors and payment of all act as a temporary administrator until the 

debts properly probated and nothing re- legal heirs of the decedent were finally 

mained to be done except final distribu- determined. In re Burnside's Estate, 227 

tion of the assets after a final decree of the Miss. 110, 85 So. 2d 817 (1956). 

court terminating the litigation. Cupit v. The status of an administrator is an 

International Paper Co., 196 So. 2d 521 issue distinct from other matters and it is 

(Miss. 1967). not necessary that an appeal from an 

Where a will probated in common form order withdrawing letters of administra- 

is contested, the executor may be tempo- tion await the final determination of the 

rarily removed pending the contest, and a estate, and to hold otherwise would defeat 

temporary administrator appointed, with- the claim of a petitioner by permitting the 

out first finding the executor disqualified incumbent to serve throughout the entire 
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administration. Wells v. Boatner, 216 granted to widow and sole heir at law to 
Miss. 108, 61 So. 2d 662 (1952). letters as temporary administratrix pend- 
Chancery court has power under this ing a will contest, did not render the 
section [Code 1942, § 520] to continue action of the court absolutely void in or- 
widow of deceased testator as administra- dering the land sold by her, but only 
trix for purpose of sale of land to pay debts voidable at most, since the court had con- 
in absence of sufficient personalty there- stitutional jurisdiction of the subject mat- 
fore, and failure of the court, after the ter and jurisdiction of all the parties in 
existence of the will became known, to interest. Gill v. Johnson, 206 Miss. 707, 40 
change the letters of administration So. 2d 600 (1949). 

RESEARCH REFERENCES 

ALR. Loss of right to be appointed ex- 1195 (petition or application for appoint- 

ecutor by delay in presenting will for pro- ment of special or temporary 

bate or in seeking letters testamentary. 45 administrator); Forms 1209-1211 (letters 

A.L.R.2d 916. of special or temporary administration). 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 

Administrators §§ 1044 et seq. trators §§ 951 et seq. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1191- 

§ 91-7-55. Estate to be appraised. 

Before the temporary administrator shall act as such, he shall take and 
subscribe an oath at or prior to the time of his appointment to faithfully 
discharge the duties required of him by law as such temporary administrator, 
and shall give bond, payable to the state, in such penalty and with such 
sureties as may be approved by the court or clerk, conditioned for the faithful 
discharge of the duties required of him as such temporary administrator by 
law or by order of the court or clerk. Thereupon, the estate shall be appraised 
as now provided by law upon the grant of letters testamentary or of adminis- 
tration, unless the same shall be dispensed with by the court or clerk. The 
temporary administrator shall make and return to the court a complete 
inventory of the estate, as is required by law to be made by executors in general 
or regular administrators, and, as soon as practicable, shall publish the notice 
provided by law to be published by executors and administrators, requiring 
creditors to have their claims against the estate probated and registered. All 
the provisions of the law governing such notice, the proof and registering of 
claims, and the bar of such as are not proved and registered shall apply when 
the notice is published by the temporary administrator, as when published by 
an executor or a general or regular administrator. When the temporary 
administrator shall have published such notice, no further notice to creditors 
to have their claims probated and registered shall be given or published upon 
any subsequent grant of letters testamentary or of administration; and where 
the estate has been appraised upon the appointment of a temporary adminis- 
trator, no other appraisement shall be made upon the grant of letters 
testamentary or of the administration thereafter, unless the court or clerk 
shall deem the appraisement necessary or advisable. 
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SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (37); 1857, ch. 60, art. 56; 
1871, § 1112; 1880, § 1987; 1892, § 1841; Laws, 1906, § 2016; Hemingway's 
1917, § 1681; Laws, 1930, § 1625; Laws, 1942, § 521; Laws, 2001, ch. 422, § 2, 
eff from and after July 1, 2001. 

Cross References — Inventory generally, see §§ 91-7-93 et seq. 
Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and seq. (appointment and qualification of ap- 

Administrators § 493. praisers). 

9A Am. Jur. PI & Pr Forms (Rev), Ex- CJS. 33 C.J.S., Executors and Adminis- 

ecutors and Administrators, Forms 561 et trators §§ 157 et seq. 

§ 91-7-57. Powers of temporary administrator. 

The temporary administrator shall have power, and it shall be his duty, to 
collect the goods, chattels, personal property and debts of the decedent and to 
give acquittances for debts and liabilities upon payment. He may sue and be 
sued in all cases in which a general or regular administrator may sue or be 
sued; and suits brought by or against him shall not abate by the termination 
of his authority, but may be prosecuted by or against the executor or 
administrator thereafter appointed, and judgments recovered by or against 
him may be enforced by or against the executor or regular administrator 
thereafter appointed. The court, or chancellor in vacation, may at any time 
authorize the temporary administrator to sell such of the estate as may be 
perishable, likely to deteriorate in value, or be expensive to keep, and to 
dispose of any crops for cash, and to account for such property sold or disposed 
of. The court or chancellor, in ordering the sale of such property, shall take into 
consideration any disposition thereof by last will and testament, in case there 
be such, and shall order the sale of such property or not, as may be best for the 
parties in interest. After ninety (90) days from the time the temporary 
administrator was appointed and the time for probating claims has expired, 
the court or chancellor in vacation may order the temporary administrator to 
pay the claims of creditors and to hold the balance of the estate to await the 
ultimate probate or defeat of such last will and testament. In case the court, or 
chancellor in vacation, shall order the temporary administrator to pay credi- 
tors and make distribution, or to do either, he shall have all the powers and 
rights for the purpose over the estate, real and personal, that are conferred by 
law upon general or regular administrators; and all laws governing the acts 
and duties of a general or regular administrator shall then apply to and govern 
the temporary administrator. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (37); 1857, ch. 60, art. 57; 
1871, § 1113; 1880, § 1988; 1892, § 1842; Laws, 1906, § 2017; Hemingway's 
1917, § 1682; Laws, 1930, § 1626; Laws, 1942, § 522; Laws, 1936, ch. 240; 
Laws, 1975, ch. 373, § 2, eff from and after January 1, 1976. 
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Cross References — Power of executor or administrator to sue for rent due, see 
§ 89-7-13. 

Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 

JUDICIAL DECISIONS 

1. In general. pel as individuals. Caldwell v. Kimbrough, 

Executor or administrator acting within 91 Miss. 877, 45 So. 7 (1907). 
his authority is as much bound by estop- 

RESEARCH REFERENCES 

ALR. Waiver or tolling of statute of Power and responsibility of executor or 

limitations by executor or administrator. 8 administrator as to compromise or settle- 

A.L.R.2d 660. ment of action or cause of action for death. 

Power and responsibility of executor or 72 A.L.R.2d 285. 

administrator to compromise claim due Am Jur. 31 Am. Jur. 2d, Executors and 

estate. 72 A.L.R.2d 191. Administrators §§ 1048, 1054. 

Power and responsibility of executor or c JS 33 c j g Executors and Adminis- 

administrator to compromise claim trators §§ 957-960 
against estate. 72 A.L.R.2d 243. 

§ 91-7-59. Compensation of temporary administrator. 

On the grant of letters testamentary or of administration, the powers of a 
temporary administrator shall cease, and it shall be his duty at once to settle 
his accounts with the court or chancellor in vacation and to deliver all the 
estate that may be in his hands to the person to whom letters testamentary or 
of administration shall have been granted. In case of refusal, the court or 
chancellor may proceed against him by attachment and impose a fine, as for a 
contempt, not exceeding twenty per centum upon the amount of the estate in 
his hands; and his bond may be put in suit by the executor or administrator. 
The temporary administrator shall, at the same time, furnish the executor or 
administrator with a list of all judgments or suits to which he is a party. The 
court, or chancellor in vacation, may allow the temporary administrator such 
compensation as may be just, not exceeding five per centum on the amount of 
the estate inventoried by him. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (40); 1857, ch. 60, art. 58; 
1871, §§ 1114, 1115; 1880, §§ 1989, 1990; 1892, § 1843; Laws, 1906, § 2018; 
Hemingway's 1917, § 1683; Laws, 1930, § 1627; Laws, 1942, § 523. 

Cross References — Allowance for losses, see § 91-7-299. 

JUDICIAL DECISIONS 

1. In general. trator, where order appointing temporary 

Temporary administrator held entitled administrator directed him to pay de- 

to compensation for, and necessary attor- ceased's debts and all but his incidental 

ney fees incurred in, performance of his acts and expenditures were authorized by 

duties on same basis as regular adminis- court and his services were for best inter- 
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est of estate. King v. Wade, 175 Miss. 72, 
166 So. 327 (1936). 

Allowance of compensation and attor- 
ney's fees to administrator within limits 
prescribed by statute is addressed to 
sound discretion of chancery court. King v. 
Wade, 175 Miss. 72, 166 So. 327 (1936). 

Chancery court's allowance of compen- 
sation to temporary administrator which 
was less than three per cent of the estate 
as inventoried, and allowance for attor- 



ney's fees of slightly less than four per 
cent of estate, held not abuse of discretion. 
King v. Wade, 175 Miss. 72, 166 So. 327 
(1936). 

Supreme court will not interfere with 
chancery court's exercise of discretion in 
regard to allowance of compensation and 
attorney's fees to administrator, except in 
cases of manifest and flagrant abuse. King 
v. Wade, 175 Miss. 72, 166 So. 327 (1936). 



RESEARCH REFERENCES 



ALR. Authority of probate court to de- 
part from statutory schedule fixing 
amount of executor's commissions and at- 
torneys' fees. 40 A.L.R.4th 1189. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators § 1041. 



10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1451 
et seq. (compensation and allowances). 



§ 91-7-61. Administrator to institute suits. 

If necessary, an administrator may be appointed to institute and conduct 
suits, whose power shall cease when the litigation is entirely closed and who 
shall only account for the proceeds of the suit. 

SOURCES: Codes, 1880, § 1992; 1892, § 1845; Laws, 1906, § 2019; Hemingway's 
1917, § 1684; Laws, 1930, § 1628; Laws, 1942, § 524. 

Cross References — Actions by administrator de bonis non, see § 91-7-71. 
Actions which accrue during administration, see § 91-7-231. 
Actions between co-administrators, see § 91-7-247. 
Suits by foreign executors or administrators, see § 91-7-259. 

Requirement that administrator must, unless he is licensed to practice law, retain 
solicitor, see Miss. Uniform Chancery Court Rule 6.01. 

JUDICIAL DECISIONS 



1. In general. 

Widow's failure to qualify as adminis- 
tratrix did not adversely affect the rights 
of husband's insurer to recover on items 
covered by a subrogation agreement and 
the subrogation provisions of policy since 
the insurer had the right under Code 1972 
§§ 91-7-61, 91-7-63, to apply for and re- 
ceive letters of administration to conduct 
whatever suits it deemed necessary to 
enforce its right. Thornton v. Insurance 
Co. of N. Am., 287 So. 2d 262 (Miss. 
1973). 



Decree in proceeding for appointment of 
administratrix and contract with attorney 
on part of administratrix for prosecution 
of death action can have no effect on right 
of widow and children to institute and 
maintain suit. Mississippi Power & Light 
Co. v. Smith, 169 Miss. 447, 153 So. 376 
(1934). 

Railroad defendant cannot move for re- 
vocation of letters of administration 
granted for purpose of prosecuting suit for 
personal injuries. Yazoo & Miss. V. Ry. v. 
Jeffries, 99 Miss. 534, 55 So. 354 (1911). 
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RESEARCH REFERENCES 

Am Jur. 8 Am. Jur. Legal Forms 2d, istrator of estate as to duties and liabili- 
Executors and Administrators, § 104:56, ties), 
(letter from attorney to executor or admin- 

§ 91-7-63. Grant of administration. 

(1) Letters of administration shall be granted by the chancery court of the 
county in which the intestate had, at the time of his death, a fixed place of 
residence; but if the intestate did not have a fixed place of residence, then by 
the chancery court of the county where the intestate died, or that in which his 
personal property or some part of it may be. The court shall grant letters of 
administration to the relative who may apply, preferring first the husband or 
wife and then such others as may be next entitled to distribution if not 
disqualified, selecting amongst those who may stand in equal right the person 
or persons best calculated to manage the estate; or the court may select a 
stranger, a trust company organized under the laws of this state, or of a 
national bank doing business in this state, if the kindred be incompetent. If 
such person does not apply for administration within thirty (30) days from the 
death of an intestate, the court may grant administration to a creditor or to 
any other suitable person. 

(2) In addition to the rights and duties of the administrator contained in 
this chapter, he shall also have those rights, powers and remedies as set forth 
in Section 91-9-9. The provisions of this subsection shall stand repealed from 
and after July 1, 2008. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (54); 1857, ch. 60, art. 61; 
1871, §§ 1088, 1089; 1880, § 1993; 1892, § 1850; Laws, 1906, § 2024; Heming- 
way's 1917, § 1689; Laws, 1930, § 1629; Laws, 1942, § 525; Laws, 1928, ch. 83; 
Laws, 1994, ch. 589, § 4; Laws, 1999, ch. 374, § 2; Laws, 2002, ch. 612 , § 2, eff 
from and after July 1, 2002. 

Amendment Notes — The 2002 amendment substituted "July 1, 2008" for "July 1, 
2002" at the end of (2). 

Cross References — Power of chancery clerk to grant letters of administration, see 
§§ 9-5-141 et seq. 

Payment of federal and state tax refunds due decedent without administration, see 
§ 27-73-9. 

Bank acting as administrator, see § 81-5-33. 

Appointment of temporary administrator, see § 91-7-53. 

Administrator de bonis non, see § 91-7-69. 

County administrators, see §§ 91-7-73 et seq. 

Appointment of sheriff as administrator, see § 91-7-83. 

Executor in his own wrong, see § 91-7-249. 

JUDICIAL DECISIONS 

1. Construction and application in gen- 2. Necessity of administration. 

eral. 3. Administration on behalf of creditors. 
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1. Construction and application in 
general. 

Deceased musician's half-sister became 
executrix de son tort of decedent's unpro- 
bated estate by entering agreement, in 
which she purported to be sister and only 
surviving heir of decedent, for assignment 
of decedent's works, photographs, and ma- 
terials in exchange for share of royalties. 
Johnson v. Harris, 705 So. 2d 819 (Miss. 
1997), cert, denied, 522 U.S. 1109, 118 S. 
Ct. 1037, 140 L. Ed. 2d 104 (1998). 

Status as executrix de son tort, in favor 
of alleged illegitimate child of deceased 
musician, was assumed when irrevocable 
power of attorney was accepted from de- 
cedent's half-sister after half-sister had 
assigned all rights to musician's copy- 
rights, as well as by later accepting ap- 
pointment as personal representative of 
half-sister's estate. Johnson v. Harris, 705 
So. 2d 819 (Miss. 1997), cert, denied, 522 
U.S. 1109, 118 S. Ct. 1037, 140 L. Ed. 2d 
104 (1998). 

Although the appointment of non-dis- 
tributee relatives lies within the discre- 
tion of the chancery court under § 91-7- 
63, a non-distributee relative had a legal 
right to letters of administration under 
the statute where she was the guardian of 
the sole minor heir. Moreland v. Moreland, 
537 So. 2d 1337 (Miss. 1989). 

The chancery court is given wide discre- 
tion in the appointment and revocation of 
administrators, including the discretion- 
ary authority to waive compliance with 
the 30-day period to apply for administra- 
tion set forth in § 91-7-63. Moreland v. 
Moreland, 537 So. 2d 1337 (Miss. 1989). 

Notice to creditors of decedent's estate 
signed by the then duly appointed and 
qualified administrator was valid, not- 
withstanding that he was removed, on 
motion of decedent's widow, on the same 
date that notice to the creditors was first 
published, and a creditor's claim filed 
some 2 months after expiration of the 90 
day period from first publication date was 
time barred. Myers v. Myers, 498 So. 2d 
376 (Miss. 1986). 

Widow's failure to qualify as adminis- 
tratrix did not adversely affect the rights 
of husband's insurer to recover on items 
covered by a subrogation agreement and 
the subrogation provisions of policy since 



the insurer had the right under Code 1972 
§§ 91-7-61, 91-7-63, to apply for and re- 
ceive letters of administration to conduct 
whatever suits it deemed necessary to 
enforce its right. Thornton v. Insurance 
Co. of N. Am., 287 So. 2d 262 (Miss. 1973). 

The provision of a state probate code 
giving a mandatory preference for ap- 
pointment as administrator of a dece- 
dent's estate to a male applicant over a 
female applicant otherwise equally quali- 
fied violates the equal protection clause of 
the Fourteenth Amendment; giving a 
mandatory preference to members of ei- 
ther sex over members of the other, 
merely to accomplish the elimination of a 
hearing on the merits of the applicants, 
constitutes an arbitrary legislative choice 
forbidden by the Fourteenth Amendment. 
Reed v. Reed, 404 U.S. 71, 92 S. Ct. 251, 30 
L. Ed. 2d 225 (1971), conformed to, 94 
Idaho 542, 493 P.2d 701 (1972). 

A daughter of a decedent who is his sole 
heir and distributee, and fully competent, 
is entitled, as against decedent's guard- 
ian, to be appointed administratrix of his 
estate. Moore v. Roecker, 239 Miss. 606, 
124 So. 2d 473 (1960). 

Action of attorneys for plaintiff, who 
had a cause of action arising out of a 
motor vehicle collision, in actively partic- 
ipating in securing the appointment of 
another as administrator of decedent's es- 
tate in order that the action against the 
estate might be brought in Simpson 
County and, thus, draw two other codefen- 
dants into the circuit court of that county 
was not improper, in the absence of a 
fraudulent agreement between plaintiff's 
attorneys and the administrator, and the 
codefendant's motion for a change of 
venue was properly denied. Great S. Box 
Co. v. Barrett, 231 Miss. 101, 94 So. 2d 912 
(1957). 

A chancellor has large discretion in the 
selection of the person to be appointed 
administrator of an estate except in cases 
made mandatory by the statute. In re 
Burnside's Estate, 227 Miss. 110, 85 So. 
2d 817 (1956). 

In a proceeding on a petition for an 
appointment of an administrator, where a 
will appointing executors for decedent's 
estate was set aside, the court did not 
abuse its discretion in denying an appli- 



124 



Executors and Administrators 



§ 91-7-63 



cation for appointment as administrator 
and declining to remove the executors 
theretofore appointed. In re Burnside's 
Estate, 227 Miss. 110, 85 So. 2d 817 
(1956). 

Executor or administrator is regarded 
as officer of court subject to direction, 
supervision and control of court until es- 
tate is closed and he is finally discharged. 
Bailey v. Sayle, 206 Miss. 757, 40 So. 2d 
618 (1949). 

Chancellor has large measure of discre- 
tion, within limitations, in appointment 
and revocation of administration of dece- 
dents' estates. Stribling v. Washington, 
204 Miss. 529, 37 So. 2d 759 (1948). 

The right of husband, wife, or 
distributees to preference in granting of 
administration of intestate's estate is le- 
gal right, unless incompetent, but matter 
is within sound discretion of court as to 
others. Stribling v. Washington, 204 Miss. 
529, 37 So. 2d 759 (1948). 

Removal of appointed administratrix 
and appointment of deceased's widow on 
petition by widow filed more than thirty 
days after intestate's death is exercise of 
sound discretion of chancellor and proper 
when original administratrix was ap- 
pointed on petition of daughter who with- 
held from chancellor all information as to 
widow, stating deceased was survived by 
three children, and widow knew nothing 
of proceedings and did not know adminis- 
tration was necessary. Stribling v. Wash- 
ington, 204 Miss. 529, 37 So. 2d 759 
(1948). 

Appointment of one other than husband 
of deceased as administrator within 
thirty-day period is not void, but appoin- 
tee is subject to removal on husband's 
application within thirty days, provided 
husband is fit person for appointment. 
Kevey v. Johnson, 167 Miss. 775, 150 So. 
532 (1933). 

Sister of deceased appointed as admin- 
istratrix held entitled to have administra- 
tion expenses fixed as charge on real prop- 
erty inherited by husband who did not 
apply for appointment as administrator 
within thirty-day period. Kevey v. John- 
son, 167 Miss. 775, 150 So. 532 (1933). 

2. Necessity of administration. 

Heirs suing for debt to decedent must 
allege and prove no necessity of local ad- 



ministration. Richardson v. Neblett, 122 
Miss. 723, 84 So. 695, 10 A.L.R. 272 
(1920). 

Foreign administrator has no interest 
in personalty situated in Mississippi. 
Richardson v. Neblett, 122 Miss. 723, 84 
So. 695, 10 A.L.R. 272 (1920). 

Where insurance policy was expressly 
payable to daughter of deceased alone, 
administrator to collect policy not neces- 
sary. Young v. Roach, 105 Miss. 6, 61 So. 
984 (1913). 

3. Administration on behalf of credi- 
tors. 

Where a nonresident and a resident 
were killed in an automobile collision in 
Mississippi allegedly as the result of the 
nonresident's negligence, the heirs of the 
deceased resident had a cause of action 
against the personal representative of the 
deceased nonresident under the wrongful 
death statute Code 1942, § 1453, and 
were creditors of the nonresident's estate, 
and upon their petition the chancery court 
of the county where the nonresident's 
death occurred had jurisdiction to grant 
administration upon the estate of the non- 
resident. Day v. Hart, 232 Miss. 516, 99 
So. 2d 656 (1958). 

Provision of this section [Code 1942, 
§ 525] that if such persons as are pre- 
ferred do not apply for administration 
within thirty days from death of intestate 
court may grant administration to credi- 
tor or other person is primarily for benefit 
of creditors, and only secondarily for ben- 
efit of persons inferior in priority to right 
to administer. Stribling v. Washington, 
204 Miss. 529, 37 So. 2d 759 (1948). 

Recalcitrant heirs will not be permitted 
to hamper creditors to prejudice of credi- 
tors' rights against an estate by failure 
promptly to institute administration 
thereof. Stribling v. Washington, 204 
Miss. 529, 37 So. 2d 759 (1948). 

Creditors of decedent have first claim 
against his estate, and it is paramount 
duty of administrator to protect their in- 
terest. Stribling v. Washington, 204 Miss. 
529, 37 So. 2d 759 (1948). 

The receiver of an alleged creditor of a 
decedent could not request appointment of 
administrator for decedent's estate, un- 
less it appeared that decedent died owing 
debt to alleged creditor. Thompson v. Cart- 
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er's Estate, 180 Miss. 104, 177 So. 356 
(1937). 

The possession and ownership of a de- 
cedent's note on which there was a bal- 
ance due disclosed, prima facie, such a 
debt as entitled receiver of alleged credi- 
tor of decedent to request appointment of 
administrator for decedent's estate. 
Thompson v. Carter's Estate, 180 Miss. 
104, 177 So. 356 (1937). 



A decedent's heirs could not set up that 
amount of bank deposit due decedent ex- 
ceeded amount of note held by receiver of 
bank, to prevent appointment of adminis- 
trator for decedent's estate on application 
of receiver, but such issue could only be 
raised in course of administration, or in 
suit on note against administrator. 
Thompson v. Carter's Estate, 180 Miss. 
104, 177 So. 356 (1937). 



RESEARCH REFERENCES 



ALR. Right of surviving spouse, person- 
ally incompetent to serve as administra- 
tor because of being younger than age 
specified, to nominate administrator. 64 
A.L.R.2d 1152. 

Propriety of court's appointment, as ad- 
ministrator of decedent's estate, of 
stranger rather than person having stat- 
utory preference. 84 A.L.R.3d 707. 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 158 et seq. 

8 Am. Jur. Legal Forms 2d (Rev), Execu- 
tors and Administrators §§ 104:11 et seq. 
(appointment, qualification, and tenure). 

CJS. 33 C.J.S., Executors and Adminis- 
trators §§ 33 et seq. 



§ 91-7-65. Persons disqualified to administer. 

Letters of administration shall not be granted to a person under the age of 
eighteen (18) years, of unsound mind, or convicted of any felony. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (60); 1857, ch. 60, art. 62; 
1871, § 1090; 1880, § 1994; 1892, § 1851; Laws, 1906, § 2025; Hemingway's 
1917, § 1690; Laws, 1930, § 1630; Laws, 1942, § 526; Laws, 1976, ch. 375, eff 
from and after July 1, 1976. 

Cross References — Grant of letters testamentary to person under twenty-one, see 
§ 91-7-35. 

JUDICIAL DECISIONS 



In general. 

An infant can neither be an administra- 



tor nor dictate who shall be appointed. 
Rea v. Englesing, 56 Miss. 463 (1879). 



RESEARCH REFERENCES 



ALR. Construction and effect of statu- 
tory provision that no person is competent 
to act as executor or administrator whom 
court finds incompetent by reason of want 
of integrity. 73 A.L.R.2d 458. 

Adverse interest or position as disqual- 
ification for appointment of administrator, 



executor, or other personal representa- 
tive. 11 A.L.R.4th 638. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 198, 199. 

CJS. 33 C.J.S., Executors and Adminis- 
trators §§ 44-49. 
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§ 91-7-67. Oath and bond of administrator. 

The person to whom administration is granted, at or prior to the granting 
thereof, shall take and prescribe the following oath: 

"I do swear that , deceased, died without any will, as far as I 

know or believe, and that I, if and when appointed, will well and truly 
administer all the goods, chattels, and credits of the deceased, and pay his 
debts as far as his goods, chattels, and credits will extend and the law 
requires me, and that I will make a true and perfect inventory of the said 
goods, chattels, and credits, and a just account, when thereto required. So 
help me God." 

He shall give bond in a penalty equal to the value of all the personal estate, 
with such sureties as may be approved by the court or clerk, payable to the 
state, with condition in form or to the effect following, to wit: 

"The condition of this bond is, that if the above bound , as 

administrator of the goods, chattels, rights, and credits of , 

deceased, shall faithfully discharge all the duties required of him by law, 
then this obligation shall be void." 

The chancellor, in termtime or in vacation, may waive or reduce the bond 
if the administrator is the decedent's sole heir or if all the heirs are competent 
and present their sworn petition to waive or reduce such bond. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (56); 1857, ch. 60, art. 63; 
1871, § 1118; 1880, § 1995; 1892, § 1852; Laws, 1906, § 2026; Hemingway's 
1917, § 1691; Laws, 1930, § 1631; Laws, 1942, § 527; Laws, 1975, ch. 462; 
Laws, 2001, ch. 422, § 3, eff from and after July 1, 2001. 

Cross References — Oath and bond of executor or administrator with will annexed, 
see § 91-7-41. 

Bond and oath of county administrator, see § 91-7-75. 

Recording of bond, see § 91-7-311. 

New bonds for executors and administrators, see §§ 91-7-315, 91-7-317. 

Credit for cost of bond, see § 91-7-319. 

Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 

JUDICIAL DECISIONS 

1. In general. from probating his claim, whereby it was 

That an administrator wrote designing lost, is not a breach of his bond. Nagle v. 

and misleading letters intending to pre- Ball, 71 Miss. 330, 13 So. 929 (1893). 
vent, and which did prevent, a creditor 

RESEARCH REFERENCES 

ALR. What funds, not part of the es- Am Jur. 31 Am. Jur. 2d, Executors and 

tate, are received under color of office so as Administrators §§ 261, 312, 313, 321, 

to render liable surety on executor's or 322. 
administrator's bond. 82 A.L.R.3d 869. 
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10 Am. Jur. PI & Pr Forms (Rev), Ex- and Administrators §§ 104:311 et seq. 

ecutors and Administrators, Forms 311 et (administration bonds), 

seq. (administration bonds). CJS. 33 C.J.S., Executors and Adminis- 

8 Am. Jur. Legal Forms 2d, Executors trators §§ 70-77. 

§ 91-7-68. Administrator of estate of intestate under legal 
disability. 

Upon the death intestate of any person under legal disability for whom a 
guardian, conservator or other fiduciary has been appointed by a court of 
competent jurisdiction and is serving, the judge or clerk of such court, upon 
proof of death of such person, may issue letters of administration to the already 
acting fiduciary, unless some relative or other person entitled to administer the 
estate shall within thirty days after the death of such person apply to the court 
for such administration. Upon the issuance of letters of administration to the 
already acting fiduciary, such fiduciary shall thereupon publish notice to 
creditors and administer the decedent's estate in the manner required by law. 
Such fiduciary's bond shall continue in force and he shall make only one (1) 
final account, unless the court, on the motion of any interested party or its own 
motion, shall require additional bond or accounting. 

SOURCES: Codes, 1942, § 525.5; Laws, 1972, ch. 386, § 1, eff from and after 
passage (approved April 26, 1972). 

JUDICIAL DECISIONS 

1. In general. value of the life estate following the life 

The guardian of a life tenant did not tenant's death, since there is no adminis- 

automatically become the administrator trator of the estate of a deceased person 

of the life tenant's estate on her death until one is qualified and appointed by the 

pursuant to § 91-7-68, and thus she was court. Madison v. Vintage Petro., Inc., 872 

not the proper party to prosecute an ac- F. Supp. 340 (S.D. Miss. 1994), dismissed, 

tion to recover damages for personal in- 85 F.3d 625 (5th Cir. 1996), aff'd, 87 F.3d 

jury, emotional distress, and reduction in 1311 (5th Cir. 1996). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 33 C.J.S., Executors and Adminis- 
Administrators § 14. trators § 10. 

§ 91-7-69. Administration de bonis non. 

If an executor or administrator die, resign, be removed, or become 
incompetent, letters of administration de bonis non with the will annexed, or 
de bonis non, shall be granted to the person entitled, and he shall proceed in 
the administration of the estate. The letters, bond, and oath shall be in the 
common form, substituting proper words to show the character of the admin- 
istration. The executor of an executor shall not be entitled, in right of his office, 
to administration de bonis non of the first estate; but such executor, or the 
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administrator of an executor, or the executor or administrator of an adminis- 
trator shall settle the accounts of his testator or intestate in the administration 
of the first estate, and for that purpose shall be amenable to the jurisdiction of 
the court. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (59); 1857, ch. 60, art. 65; 
1871, § 1120; 1880, § 1997; 1892, § 1856; Laws, 1906, § 2031; Hemingway's 
1917, § 1696; Laws, 1930, § 1632; Laws, 1942, § 528. 

Cross References — Chancery clerk's power to grant letters of administration de 
bonis non, see §§ 9-5-141 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Powers and duties of administrator 

de bonis non. 

3. Powers and duties of administrator of 

administrator. 

1. In general. 

Where administrator after final account 
and approval misappropriated money and 
absconded, distributees could sue on bond 
without administrator de bonis non. Davis 
v. State, 118 Miss. 577, 79 So. 764 (1918). 

It is not necessary to give notice to the 
legatees or wait until final settlement by 
the executor in order to appoint an admin- 
istrator de bonis non cum testamento an- 
nexo. Sivley v. Summers, 57 Miss. 712 
(1880). 

2. Powers and duties of administrator 

de bonis non. 

Although administratrix de bonis non is 
only liable for unadministered assets of 
estate coming into her hands, she must 
file final account and have it approved. 
Hayes v. Holman, 165 Miss. 494, 144 So. 
690 (1932). 

Administrator de bonis non entitled to 
amend so as to sue for value of property 
sold defendant where note given was ex- 
cluded because payable to original admin- 
istrator individually. Barnes v. Barnes, 
109 Miss. 273, 68 So. 248 (1915). 

3. Powers and duties of administrator 

of administrator. 

Where administrator of deceased ad- 
ministrator did not file account required 
and evidence showed money was paid out 
by deceased administrator without show- 
ing purposes, estate of deceased adminis- 



trator and his bondsmen were liable to 
heirs and distributees, payment to be en- 
forced out of original property of adminis- 
trator if legally possible and in default 
thereof, out of bondsmen of deceased ad- 
ministrator. Hayes v. National Sur. Co., 
169 Miss. 676, 153 So. 515 (1934). 

Bondsmen of deceased administrator's 
administrator, who failed to file account 
required by statute, were liable to 
distributees of first estate for all conse- 
quences of failure of principal as adminis- 
trator to faithfully discharge duties re- 
quired. Hayes v. National Sur. Co., 169 
Miss. 676, 153 So. 515 (1934). 

Where administrator of administrator 
did not file account as required, 
distributees of first estate could recover 
against bondsmen of administrator of ad- 
ministrator though demand was not pro- 
bated, since demand was a liability, not a 
claim. Hayes v. National Sur. Co., 169 
Miss. 676, 153 So. 515 (1934). 

Until account by administrator of ad- 
ministrator has been approved, adminis- 
trator of administrator must hold in his 
hands sufficient assets of estate of his 
decedent to pay balance due to first estate, 
whether such assets are derivative of first 
estate, or whether original property of 
deceased administrator. Hayes v. National 
Sur. Co., 169 Miss. 676, 153 So. 515 
(1934). 

Account by administrator of adminis- 
trator must be filed with reasonable 
promptness. Hayes v. National Sur. Co., 
169 Miss. 676, 153 So. 515 (1934). 

Courts have no authority to excuse per- 
formance of duty of administrator of ad- 
ministrator to settle accounts of deceased 
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administrator, regardless of circum- eluding those in matter of notice to all 

stances. Hayes v. National Sur. Co., 169 proper parties in interest, must be ob- 

Miss. 676, 153 So. 515 (1934). served which appertain to final accounts. 

In filing of account by administrator of Hayes v. National Sur. Co., 169 Miss. 676, 

administrator, the same requirements, in- 153 So. 515 (1934). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and Forms 1271 et seq. (administration de 

Administrators §§ 1014 et seq. bonis non with will annexed). 

10 Am. Jur. PI & Pr Forms (Rev), Ex- CJS. 34 C.J.S., Executors and Adminis- 

ecutors and Administrators, Forms 1161 trators §§ 935 et seq. 
et seq. (administration de bonis non); 

§ 91-7-71. Rights of administrator de bonis non. 

Every administrator de bonis non shall be entitled to all choses in action 
taken or held by any former executor or administrator, and may institute suit 
therefor and, if necessary, enjoin the former executor or administrator from 
collecting the same. He may sue on the bond of any former executor or 
administrator of the estate, where the estate is insolvent or where suit and 
recovery may be necessary for the payment of the debts of the estate, for any 
money due by the former executor or administrator and which should have 
been accounted for and paid over by him. Where it shall be necessary for the 
payment of debts of the estate, an administrator de bonis non may except to 
the final account of a former executor or administrator, or surcharge and falsify 
an annual or partial settlement of such former executor or administrator, or 
file and maintain a bill to review any order or decree of the court allowing the 
account of such executor or administrator, in the same manner that 
distributees or legatees may do. The court or chancellor may require of an 
administrator de bonis non an additional bond to cover the money sought to be 
recovered by any such proceedings. 

SOURCES: Codes, 1857, ch. 60, art. 135; 1871, § 1193; 1880, § 1998; 1892, § 1857; 
Laws, 1906, § 2032; Hemingway's 1917, § 1697; Laws, 1930, § 1633; Laws, 
1942, § 529. 

Cross References — Additional provisions governing the conduct of executors, 
administrators, and other fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et 
seq. 

JUDICIAL DECISIONS 

1. In general. National Sur. Corp. v. Laughlin, 178 Miss. 

Administrator's right to recover funds 499, 172 So. 490 (1937). 

wrongfully paid to deceased's sisters and While, under statute, administrator de 

to guardian of deceased's illegitimate bonis non is entitled to all choses in action 

child passed to administratrix de bonis taken or held by former administrator, 

non upon her appointment, and it was her and can maintain suit therefor, he can sue 

right and duty to recover such funds, on bond of former administrator only in 
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case estate is insolvent or where suit and that recovery was necessary for payment 

recovery may be necessary for payment of of debts. National Sur. Corp. v. Laughlin, 

debts of estate. National Sur. Corp. v. 178 Miss. 499, 172 So. 490 (1937). 

Laughlin, 178 Miss. 499, 172 So. 490 The right of the administrator de bonis 

(1937). non to sue on the bond will be lost if the 

Under statute, administrator de bonis debts against the estate become barred or 

non could not sue on bond of former ad- be paid, but the right survives to the 

ministrator de bonis non, in absence of distributees. Weir v. Monahan, 67 Miss, 

allegation that estate was insolvent or 434, 7 So. 291 (1890). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and attorney to executor or administrator of 
Administrators §§ 1029 et seq. estate as to duties and liabilities). 

8 Am. Jur. Legal Forms 2d, Executors 
and Administrators § 104:56 (letter from 

§ 91-7-73. County administrator. 

It shall be the duty of the chancellor to appoint for each county of his 
district an officer to be styled "county administrator," to hold his office four 
years, and whose appointment shall be entered on the minutes of the court. 

SOURCES: Codes, 1871, § 1091; 1880, § 1999; 1892, § 1846; Laws, 1906, § 2020; 
Hemingway's 1917, § 1685; Laws, 1930, § 1634; Laws, 1942, § 530. 

§ 91-7-75. Bond and oath of county administrator. 

Before a county administrator shall perform any of the duties or functions 
of the office, and before any letters shall be granted to him, he shall execute 
and file in the office of the clerk of the chancery court a bond with two (2) or 
more sufficient sureties, to be approved by the chancellor in termtime or 
vacation, in a penalty of Five Thousand Dollars ($5,000.00) payable to the 
state, conditioned that he will discharge all the duties of the office of county 
administrator, which bond may be sued on at the instance of any person 
interested. He shall also take an oath at or prior to the granting of letters of 
administration, to be filed in the clerk's office, to administer according to law 
every estate which may be committed to his charge, and that he will account 
for and pay over all monies in his hands by virtue of his office when thereto 
required by order of the court. 

SOURCES: Codes, 1871, § 1093; 1880, § 2001; 1892, § 1847; Laws, 1906, § 2021; 
Hemingway's 1917, § 1686; Laws, 1930, § 1635; Laws, 1942, § 531; Laws, 
2001, ch. 422, § 4, eff from and after July 1, 2001. 

Cross References — Oath and bond of executor or administrator with will annexed, 
see § 91-7-41. 

Oath and bond of administrator, see § 91-7-67. 

Recording of bonds, see § 91-7-311. 

New bonds of executors and administrators, see §§ 91-7-315, 91-7-317. 

Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 
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§ 91-7-77. Additional bond may be required. 

Whenever it shall appear that the penalty of the bond of the county 
administrator, as fixed, is not sufficient in amount to secure a faithful 
discharge of the duties of the office, it shall be the duty of the court or the 
chancellor, or the clerk in vacation, after five days' notice given, to require him 
to give an additional bond in such penalty as the chancellor or clerk may deem 
sufficient to secure the rights of all parties interested; and on noncompliance, 
he may be removed from office. 

SOURCES: Codes, 1871, § 1095; 1880, § 2002; 1892, § 1848; Laws, 1906, § 2022; 
Hemingway's 1917, § 1687; Laws, 1930, § 1636; Laws, 1942, § 532. 

RESEARCH REFERENCES 

ALR. What funds, not part of the es- Am Jur. 8 Am. Jur. Legal Forms 2d, 
tate, are received under color of office so as Executors and Administrators § 104:318 
to render liable surety on executor's or (administrator's or executor's bond — con- 
administrator's bond. 82 A.L.R.3d 869. dition — additional bond required). 

§ 91-7-79. Letters granted to county administrator. 

When it shall appear that any person has died, in this state or out of it, and 
has left real or personal property in this state, and some person has not applied 
for letters testamentary or of administration, the administration of the estate, 
after the expiration of sixty days from the death of such person, shall be 
committed to the county administrator, to whom letters of administration, 
administrator de bonis non, administration with the will annexed, or as the 
case may require, shall be granted. He shall administer the estate, as in other 
cases, under the direction of the court, with the same rights and liabilities as 
executors and other administrators. The county administrator shall not be 
bound to incur or be liable for costs, except such as the estate in his hands, in 
excess of his commissions shall be sufficient to pay. On the final settlement of 
the estate, he shall be allowed by the court, as his commissions, a sum not to 
exceed ten per cent on the whole estate administered. The county administra- 
tor may also be appointed temporary administrator pending an appeal from 
the grant of letters testamentary or of administration, and administrator to 
institute suit in proper cases. He shall be liable in all cases on his official bond 
for his acts, and another bond need not be executed by him in any case unless, 
his official bond being insufficient, the court shall require an additional bond, 
or where he may be required to give bond to account for the proceeds of a sale 
of land. 

SOURCES: Codes, 1871, § 1092; 1880, §§ 2004, 2005; 1892, § 1858; Laws, 1906, 
§ 2033; Hemingway's 1917, § 1698; Laws, 1930, § 1637; Laws, 1942, § 533. 

Cross References — Powers of chancery clerk generally, see §§ 9-5-141 et seq. 
County administrator acting as escheator, see § 89-11-3. 
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RESEARCH REFERENCES 

ALR. Powers and duties of public ad- ecutors and Administrators, Forms 1321 

ministrator. 56 A.L.R.2d 1183. et seq. (public administrators). 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 

Administrators §§ 1095 et seq. trators §§ 974 et seq. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 

§ 91-7-81. Accounts to be filed when office vacated. 

Should the county administrator resign his office or otherwise vacate it, he 
shall forthwith file an account of his administration in each case. Should such 
officer die, settlements of all estates committed to him shall be made by his 
executor or administrator. 

SOURCES: Codes, 1871, § 1094; 1880, § 2006; 1892, § 1849; Laws, 1906, § 2023; 
Hemingway's 1917, § 1688; Laws, 1930, § 1638; Laws, 1942, § 534. 

Cross References — Accounts generally, see § 91-7-277. 
Contents of final accounts, see § 91-7-291. 

Requirement that account filed by administrator must be personally signed and 
sworn to by him, see Miss. Uniform Chancery Court Rule 6.14. 

§ 91-7-83. Sheriff administrator in certain cases. 

If it appears that any person has died, in this state or out of it, and has left 
property, and some person will not qualify as executor or administrator, the 
court, or clerk in vacation, shall appoint the sheriff to be administrator, who 
shall administer the estate. The sheriff shall not be bound to incur any cost 
except out of the estate, and he shall be allowed not more than ten per centum 
on the amount thereof. Any sheriff who may be appointed administrator shall 
make settlement of his administration, if he hath not done so before, at the 
termination of his office and deliver whatever property he may have of the 
estate at the time to his successor in office, or to such other person as may be 
appointed administrator. His official bond as sheriff shall be security for his 
faithful administration of such estate, and he shall not be required to execute 
any other bond, except to account for the proceeds of a sale of land. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 19 (1); 1857, ch. 60, art. 68; 
1871, § 1092; 1880, § 2007; 1892, § 1859; Laws, 1906, § 2034; Hemingway's 
1917, § 1699; Laws, 1930, § 1639; Laws, 1942, § 535. 

Cross References — Sheriffs generally, see §§ 19-25-1 et seq. 
Delivery of property levied on by sheriff to successor, see § 19-25-57. 

JUDICIAL DECISIONS 

1. In general. 1942, § 535], at instance of nonresident 

Appointment of the sheriff as adminis- creditors, may properly be denied where 

trator d.b.n. under this section [Code local administration has been completed. 
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Stargell v. White, 234 Miss. 601, 107 So. of his successor, although he be still ame- 

2d 125 (1958). nable to account for his acts as adminis- 

The power of the sheriff to act as admin- trator. Cox v. Martin, 75 Miss. 229, 21 So. 

istrator ceases with his term of office, and 611, 65 Am. St. R. 604 (1897). 
a suit by him may be revived in the name 

§ 91-7-85. Removal and surrender of trust. 

Every executor or administrator may be removed if he become disquali- 
fied, or for improper conduct in office, at the instance of any person interested, 
on five days' notice to such executor or administrator; or may surrender the 
trust, and thereupon shall give the proper notice to the distributees or legatees 
and settle with the court. In case of removal or resignation, administration 
shall be granted as in case of the death of the executor or administrator, and 
with like effect. An executor or administrator who may be removed, or who may 
surrender his trust, shall continue to be answerable to the court until his final 
settlement and satisfaction be made, and until that time shall be liable on his 
bond. 

SOURCES: Codes, 1857, ch. 60, art. 67; 1871, § 1122; 1880, § 2008; 1892, § 1860; 
Laws, 1906, § 2035; Hemingway's 1917, § 1700; Laws, 1930, § 1640; Laws, 
1942, § 536. 

Cross References — Removal for failure to account, see §§ 91-7-277, 91-7-283. 
Removal for failure to furnish new bond when required, see §§ 91-7-315, 91-7-317. 
Removal of county administrator for failure to provide additional bond, see § 91-7-77. 
Removal for failure to return inventory, see § 91-7-105. 
Suits by or against administrator, see § 91-7-241. 
Hearing on removal proceedings, see § 91-7-289. 

JUDICIAL DECISIONS 

1. In general. perform his duties pending the outcome of 

Chancellor's removal of executrix of de- the contest, but since the petition for ap- 

cedent's estate was amply supported by pointment of the temporary administrator 

record showing that she had paid unpro- was not brought under this section [Code 

bated claims, had failed to timely file 1942, § 536] , if the will is upheld, appel- 

estate tax returns, and had paid attor- lant would be entitled to resume the office 

ney's fees without court approval, as well of executor, unless and until he is removed 

as conflicts of interest in the matter of permanently under appropriate proceed- 

administering the estate. Harper v. Har- i ngs< Sandifer v. Sandifer, 237 Miss. 464, 

per, 491 So. 2d 189 (Miss. 1986). 115 So . 2d 46 (1959). 

Since the chancellor had the power to Supreme court will not interfere with 

appoint a temporary administrator it fol- action of chancery court in removing 

lowed that if an executor had qualified, trustee on its own mot{ unless palpably 

such executor must be removed during the unjugt Nutt v State? 96 Migs 473; 51 So 

pendency of the will contest in order to ,q-, qqiq) 
permit the temporary administrator to 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and 9A Am. Jur. PI & Pr Forms (Rev), Ex- 
Administrators §§ 275, 279, 280. ecutors and Administrators, Forms 261 et 
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seq. (termination of authority); Forms 301 
et seq. (removal). 

8 Am. Jur. Legal Forms 2d, Executors 
and Administrators, §§ 104:42 et seq. (re- 
nunciation and resignation). 



CJS. 33 C.J.S., Executors and Adminis- 
trators §§ 104 et seq. 



§ 91-7-87. Administration revoked by proof of will and grant 
of letters testamentary. 

If a will shall be found and probated and letters testamentary be granted 
thereon, the same shall be a revocation of the administration; but acts lawfully 
done by the administrator without actual notice of such revocation shall be 
valid and binding. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (55); 1857, ch. 60, art. 64; 
1871, § 1119; 1880, § 1996; 1892, § 1853; Laws, 1906, § 2027; Hemingway's 
1917, § 1692; Laws, 1930, § 1641; Laws, 1942, § 537. 

JUDICIAL DECISIONS 



1. In general. 

Where an instrument was considered to 
be a deed and there was a grant of intes- 
tate administration, this was not res judi- 
cata on the issue whether testator died 
leaving a will, and the grant of testator 
administration is not a bar to the subse- 
quent probate of a will. White v. Inman, 
212 Miss. 237, 54 So. 2d 375, 30 A.L.R.2d 
380 (1951). 

Chancery court has power under Code 
1942, § 520, to continue widow of de- 
ceased testator as administratrix for pur- 
pose of sale of land to pay debts in absence 
of sufficient personalty therefor, and fail- 
ure of the court, after the existence of the 
will became known, to change the letters 
of administration granted to widow and 
sole heir at law to letters as temporary 
administratrix pending a will contest, did 



not render the action of the court abso- 
lutely void in ordering the land sold by 
her, but only voidable at most, since the 
court had constitutional jurisdiction of the 
subject-matter and jurisdiction of all the 
parties in interest. Gill v. Johnson, 206 
Miss. 707, 40 So. 2d 600 (1949). 

Where testimony was sufficient to have 
will probated in solemn form, chancery 
court had authority to admit will to pro- 
bate, grant letters testamentary to execu- 
tor named therein, and set aside appoint- 
ment of administratrix theretofore made 
under statute providing that if a will shall 
be found and probated, and letters testa- 
mentary granted thereon, the same shall 
be a revocation of administration. Austin 
v. Patrick, 179 Miss. 718, 176 So. 714 
(1937). 



RESEARCH REFERENCES 



ALR. Statutes dealing with existing in- 
testate administration, upon discovery of 
will. 65 A.L.R.2d 1201. 

Right to probate subsequently discov- 
ered will as affected by completed prior 
proceedings in intestate administration. 2 
A.L.R.4th 1315. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators, §§ 275, 279, 280. 



9A Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Form 273 
(petition or application to revoke letters of 
administration and for probate of will and 
issuance of letters testamentary). 

CJS. 33 C.J.S., Executors and Adminis- 
trators § 104. 



135 



§ 91-7-89 Trusts and Estates 

§ 91-7-89. Letters of certain nonresidents revoked. 

If letters testamentary or of administration be granted to any person not 
a resident of the state, or if any executor or administrator after his appoint- 
ment remove out of the state, and if such executor or administrator refuse or 
neglect to settle his accounts annually or neglect the due administration 
thereof in any other respect, the court, after publication made and proof 
thereof as in other cases, or personal notice, may revoke the letters of such 
executor or administrator and proceed to grant administration de bonis non as 
if such executor or administrator had died or resigned. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 21 (7); 1857, ch. 60, art. 130; 
1871, § 1188; 1880, § 2009; 1892, § 1861; Laws, 1906, § 2036; Hemingway's 
1917, § 1701; Laws, 1930, § 1642; Laws, 1942, § 538. 

§ 91-7-91. Assets defined; unsecured creditors to give notice. 

The goods, chattels, personal estate, choses in action and money of the 
deceased, or which may have accrued to his estate after his death from the sale 
of property, real, personal or otherwise, and the rent of lands accruing during 
the year of his death, whether he died testate or intestate, shall be assets and 
shall stand chargeable with all the just debts, funeral expenses of the 
deceased, and the expenses of settling the estate. The lands of the testator or 
intestate shall also stand chargeable for the debts and such expenses over and 
above what the personal estate may be sufficient to pay, and may be subjected 
thereto in the manner hereinafter directed. Provided, however, that in cases 
where no administration has been or shall be commenced on the estate of the 
decedent within three (3) years after his death, no creditor of the decedent 
shall be entitled to a lien or any claim whatsoever on any real property of the 
decedent, or the proceeds therefrom, against purchasers or encumbrancers for 
value of the heirs of the decedent unless such creditor shall, within three (3) 
years and ninety (90) days from the date of the death of the decedent, file on 
the lis pendens docket in the office of the clerk of the chancery court of the 
county in which said land is located notice of his claim, containing the name of 
the decedent, a brief statement of the nature, amount and maturity date of his 
claim and a description of the real property sought to be charged therewith. 
The provisions of this section requiring the filing of notice shall not apply to 
any secured creditor having a recorded lien on said property. 

SOURCES: Codes, 1857, ch. 60, art. 80; 1871, § 1134; 1880, § 2025; 1892, § 1881; 
Laws, 1906, § 2056; Hemingway's 1917, § 1721; Laws, 1930, § 1643; Laws, 
1942, § 539; Laws, 1938, ch. 262; Laws, 1975, ch. 373, § 3, eff from and after 
January 1, 1976. 

Cross References — Payment to heirs of money in savings association account 
without administration, see § 81-12-143. 
Rent as asset, see § 89-7-11. 

Liability of exempt property for debts of decedent, see §§ 91-1-21 et seq. 
Summary proceeding to discover assets, see § 91-7-103. 
Receipt of property in compromise of claim, see § 91-7-229. 
Use of assets by fiduciary, see § 91-7-253. 
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JUDICIAL DECISIONS 



1. Construction and application in gen- 

eral. 

2. Rents or other income as assets. 

3. Particular claims or charges as debts. 

4. Intent of testator. 

1. Construction and application in 
general. 

When executor bank obtains Missis- 
sippi court decision under § 91-7-91 re- 
quiring that federal estate taxes, debts 
and expenses of estate be paid out of 
personalty of estate, starting with re- 
siduum, and bank subsequently obtains 
conflicting court decision in another state 
requiring that tax liability of estate be 
apportioned equally among all estate ben- 
eficiaries, whether of real or personal 
property, pro rata, federal court in which 
bank files interpleader action will give full 
faith and credit and preclusive effect to 
latter state court decision. First Tennes- 
see Bank v. Smith, 766 F.2d 255 (6th Cir. 
Tenn. 1985). 

In the absence of a direction to the 
contrary by the testator, estate taxes must 
be paid first from personal property not 
specifically devised by will, secondly from 
other personalty of the estate, and thirdly, 
if necessary, from the real estate. Stovall 
v. Stovall, 360 So. 2d 679 (Miss. 1978). 

Having properly assumed jurisdiction of 
the will of a non-resident testatrix, the 
Mississippi court was not required by co- 
mity to defer to the courts of the domicil- 
iary state on the issue of which of the 
parties should bear the burden of the 
estate taxes and other debts of the estate. 
Crum v. First Nat'l Bank, 321 So. 2d 287 
(Miss. 1975), cert, denied, 439 U.S. 883, 99 

5. Ct. 223, 58 L. Ed. 2d 195 (1978). 
Property held by a decedent as trustee 

is no part of the assets of his estate, but 
his personal representative becomes 
trustee ex officio. Holliman v. Demoville, 
243 Miss. 542, 138 So. 2d 734 (1962). 

Administration of decedent's estate cov- 
ers only personal property belonging to 
estate and real property is not involved 
unless and until personal property be- 
comes insufficient to pay debts and it 
becomes necessary to resort to land for 
payment of debts of estate. Barnes v. 
Rogers, 206 Miss. 887, 41 So. 2d 58 (1949). 



The term "assets," as applied to dece- 
dent's estate and as used in this section 
[Code 1942, § 539], means property which 
is available, if necessary, for the payment 
of debts and expenses. Gaines v. Klein, 
203 Miss. 271, 34 So. 2d 489 (1948). 

Upon death of owner, personalty de- 
scends to personal representative for pay- 
ment of debts and legacies, and realty 
goes to heirs and devisees. Gidden v. 
Gidden, 176 Miss. 98, 167 So. 785 (1936). 

Realty goes to heirs and devisees and is 
not subject to debts until personalty is 
exhausted, unless will expressly provides 
otherwise. Gidden v. Gidden, 176 Miss. 98, 
167 So. 785 (1936). 

Lien of creditors of decedent under stat- 
ute held charge only on right, title, and 
interest of deceased in land at date of 
death. Blum v. Planters' Bank & Trust 
Co., 161 Miss. 226, 135 So. 353 (1931). 

Lien of creditors on lands of decedent is 
not superior to rights acquired by third 
parties in such land before death of dece- 
dent. Blum v. Planters' Bank & Trust Co., 
161 Miss. 226, 135 So. 353 (1931). 

Bank becoming creditor before lands 
were conveyed to decedent acquired no 
right to subject land to payment of debts 
superior to outstanding liens thereon or 
equities therein, recorded or unrecorded, 
existing at grantee's death. Blum v. Plant- 
ers' Bank & Trust Co., 161 Miss. 226, 135 
So. 353 (1931). 

Bequest of personalty not theretofore 
specifically willed was residuum and 
chargeable with payment of debts to exon- 
eration of real estate. Anderson v. Gift, 
156 Miss. 736, 126 So. 656 (1930). 

On accounting administrator is liable 
for actual value of property coming into 
his hands, not value fixed by appraisers. 
Davis v. Blumenberg, 107 Miss. 432, 65 
So. 503 (1914). 

Under this section [Code 1942, § 539] 
and Code 1942, § 588 the personal estate 
must be exhausted before the lands may 
be resorted to for the payment of debts, 
unless a contrary intent be manifested in 
the will of the decedent. Gordon v. James, 
86 Miss. 719, 39 So. 18 (1905). 

An administrator, by consent of the 
heirs, may lease out decedent's lands for 
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the purpose of paying his debts. Ashley v. 
Young, 79 Miss. 129, 29 So. 822 (1901). 

2. Rents or other income as assets. 

This section [Code 1942, § 539] simply 
makes rents liable for the debts and ex- 
penses of administration if needed for that 
purpose; if rents are collected from prop- 
erty specifically devised, they are the 
property of the devisee and not liable for 
such debts and expenses until the re- 
siduum of the estate has been exhausted. 
Gaines v. Klein, 203 Miss. 271, 34 So. 2d 
489 (1948). 

Where testatrix in devise of real estate 
provided for possession thereof in the de- 
visee immediately upon probate of her will 
if she should die before the month of April 
in any year thereafter, and she died prior 
to April, the rents accruing from such 
realty during the year of her death did not 
become part of her personal estate so as to 
be chargeable for her debts, this section 
[Code 1942, § 539] being inapplicable un- 
der such circumstances. Eatherly v. Winn, 
185 Miss. 742, 189 So. 99 (1939). 

Where a testatrix provided for the pay- 
ment of all her just and legal debts, taxes 
on real estate accruing and due for the 
year prior to her death were to be paid by 
her executors and were not chargeable 
against the devisee of such real estate 
devised to him subject to one-half of the 
mortgage debt thereon. Eatherly v. Winn, 
185 Miss. 742, 189 So. 99 (1939). 

Where will did not confer authority, 
neither executor nor administrator with 
the will annexed had authority to collect 
rents on realty except during year of tes- 
tator's death. Fidelity & Deposit Co. v. 
Doughtry, 181 Miss. 586, 179 So. 846 
(1938). 

Rent accruing on decedent's realty dur- 
ing year of decedent's death held asset in 
administrator's hands. Wright v. Wright, 
160 Miss. 235, 134 So. 197 (1931). 

Rent accruing on land in Mississippi is 
a debt governed by its laws. Richardson v. 
Neblett, 122 Miss. 723, 84 So. 695, 10 
A.L.R. 272 (1920). 

Under this section [Code 1942, § 539] 
and Code 1942, § 577 rents accruing dur- 
ing the year of decedent's death, and crops 
remaining on the lands at the date of his 
death, whether gathered or still in the 
field, and whether they are matured or 



not, are assets of decedent, whether tes- 
tate or intestate, and as such pass into the 
hands of the personal representative for 
the payment of the debts and the expenses 
of administration. Gordon v. James, 86 
Miss. 719, 39 So. 18 (1905). 

3. Particular claims or charges as 
debts. 

Since all the personal and real property 
of a deceased surety of an administratrix 
of a veteran's estate were assets of his 
estate and chargeable as such with his 
debts, a proceeding to enforce such charge 
against the property in the hands of such 
deceased surety's sole distributee because 
of administratrix's maladministration of 
the veteran's estate must be recognized. 
Hill v. Ouzts, 190 Miss. 341, 200 So. 254 
(1941). 

When bank became insolvent and 
closed, deceased stockholder's double lia- 
bility matured, standing in same class as 
other unsecured debts, and became charge 
on estate's entire personalty and realty. 
Gift v. Love, 164 Miss. 442, 144 So. 562, 86 
A.L.R. 63 (1932). 

Heirs hold legal title to land subject to 
charge of ancestor's debts, though indebt- 
edness be not ascertained at death. Gift v. 
Love, 164 Miss. 442, 144 So. 562, 86 A.L.R. 
63 (1932). 

Where devise was void and deceased 
bank stockholder's heirs obtained judg- 
ment against testamentary trustee for 
proceeds of land sold, judgment claim held 
inferior to bank's double liability claim on 
stock, and heirs took remaining land sub- 
ject to such liability. Gift v. Love, 164 Miss. 
442, 144 So. 562, 86 A.L.R. 63 (1932). 

Before bank went into liquidation, no 
compromise settlement could be made be- 
tween bank, stockholder's heirs, and tes- 
tamentary trustee, which would result in 
defeating bank's right to enforce double 
liability. Gift v. Love, 164 Miss. 442, 144 
So. 562, 86 A.L.R. 63(1932). 

Bank's quitclaim deed of deceased 
stockholder's and debtor's land to heirs in 
settlement transaction, whereby heirs 
took certain assets in satisfaction of their 
judgment against estate which was infe- 
rior to bank's claim, held not supported by 
consideration. Gift v. Love, 164 Miss. 442, 
144 So. 562, 86 A.L.R. 63 (1932). 
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That bank, without consideration, quit- 
claimed deceased bank stockholder's land 
to heirs, pursuant to compromise settle- 
ment, and took bank stock in satisfaction 
of bank's claim for loan held not to pre- 
clude superintendent of banks, after bank 
closed, from enforcing stockholder's dou- 
ble liability against land quitclaimed. Gift 
v. Love, 164 Miss. 442, 144 So. 562, 86 
A.L.R. 63 (1932). 

The liability of a surety on a guardian's 
bond is a debt within the statute, charging 
the lands of a decedent with his estate 
over and above what his personal estate 
may be sufficient to pay. Savings Bldg. & 
Loan Ass'n v. Tart, 81 Miss. 276, 32 So. 
115 (1902). 

4. Intent of testator. 

A will manifests the testator's intention 
that the property transferred to his wife 
be free of estate taxes where "Item IV" 
exempts from the payment of estate taxes 
and administration costs those bequests 
made earlier in the will to his wife and 
"Item III" specifically states that his wife 
is to receive $4,800 a year "free of any 
debts" and therefore this property cannot 
bear the burden of estate taxes. Waldrup 
v. United States, 499 F. Supp. 820 (N.D. 
Miss. 1980). 

This statute does not prohibit the testa- 
tor himself from making, by his will, his 
own directions as to the order or priority 



of the application of his estate in the 
payment of his debts. Temple v. First Nat'l 
Bank, 202 Miss. 92, 30 So. 2d 605 (1947). 

Notwithstanding the provisions of this 
section [Code 1942, § 539], a testator may 
charge his real property with the entire 
burden of the payment of his debts to the 
complete exoneration of his personalty, if 
and when the real estate is sufficient to do 
so, or he may apportion the burden be- 
tween real and personal property, the will 
and not the statute controlling as between 
legatees, devisees, and distributees. Tem- 
ple v. First Nat'l Bank, 202 Miss. 92, 30 
So. 2d 605 (1947). 

This statute in no way affects the rule 
that when a testator makes bequests of 
his personalty and no devise of his realty, 
the latter is charged with his debts to the 
exoneration of the bequests. Temple v. 
First Nat'l Bank, 202 Miss. 92, 30 So. 2d 
605 (1947). 

The property specifically set aside by 
testator to take care of debts, costs, and 
expenses of the estate proving insuffi- 
cient, descendible personalty and realty 
were required to be first exhausted in the 
payment of such debts, etc., before en- 
croaching upon the legacies provided for 
in the will, in view of testator's directions 
that such legacies should be invaded and 
abated for such purpose only as a last 
resort. Temple v. First Nat'l Bank, 202 
Miss. 92, 30 So. 2d 605 (1947). 



RESEARCH REFERENCES 



ALR. Amount of funeral expenses al- 
lowable against decedent's estate. 4 
A.L.R.2d 995. 

Claims for expenses of last sickness or 
for funeral expenses as within contempla- 
tion of statute requiring presentation of 
claims against decedent's estate, or limit- 
ing time for bringing action thereon. 17 
A.L.R.4th 530. 



Lis pendens: grounds for cancellation 
prior to termination of underlying action, 
absent claim of delay. 49 A.L.R.4th 242. 

Law Reviews. 1978 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 165, March, 1979. 



§ 91-7-93. Inventory of money, debts due decedent, and prop- 
erty not appraised. 

The executor or administrator shall, within ninety days of the grant of his 
letters unless further time be allowed by the court or clerk, return an 
inventory, verified by oath, of the money belonging to the deceased which has 
come to his hands and of the debts due the deceased which have come to his 
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knowledge, specifying the nature of each debt, setting down such as may be 
deemed hopeful distinct and separate from those which may be deemed 
doubtful and desperate. He shall, where appraisement is dispensed with or be 
not made, embrace in said inventory and give its value all property which has 
come to his hands; and where an appraisement has been made, he shall be 
charged therewith unless he show cause to the contrary. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (78); 1857, ch. 60, art. 73; 
1871, § 1127; 1880, § 2018; 1892, § 1864; Laws, 1906, § 2039; Hemingway's 
1917, § 1704; Laws, 1930, § 1644; Laws, 1942, § 540. 

JUDICIAL DECISIONS 



1. In general. 

Intervention in estate proceedings is a 
proper mode of seeking correction of the 
inventory. Rayborn v. McGill, 243 Miss. 
585, 139 So. 2d 356 (1962). 

One listed in the inventory as owing 
decedent's estate may intervene for the 
purpose of contesting the item. Rayborn v. 
McGill, 243 Miss. 585, 139 So. 2d 356 
(1962). 

In determining what is received by ad- 
ministrator, court may look to appraise- 
ment. Hayes v. National Sur. Co., 169 
Miss. 676, 153 So. 515 (1934). 

Statutory provision that administrator 
shall be charged with what is shown by 
appraisement does not preclude proper 
parties from proving that articles ap- 
praised were actually worth more than 
respective appraised amounts. Hayes v. 
National Sur. Co., 169 Miss. 676, 153 So. 
515 (1934). 

Appraisement, as regards items with 
which it is authorized by law to deal, 
stands as correct charge prima facie 
against administrator. Hayes v. National 
Sur. Co., 169 Miss. 676, 153 So. 515 
(1934). 

Statutory provision, that administrator 
shall stand charged with appraisement 
unless he show cause to contrary, does not 
limit showing to one by administrator 
himself, but showing may be made by any 
proper person sought to be charged with 
administrator's liability. Hayes v. Na- 
tional Sur. Co., 169 Miss. 676, 153 So. 515 
(1934). 

In action against administrator of ad- 
ministrator, apparent defects in appraise- 
ment, introduced to show what adminis- 



trator received, were supplied by 
operation of presumption that incidental 
procedural steps which should have been 
taken were taken. Hayes v. National Sur. 
Co., 169 Miss. 676, 153 So. 515 (1934). 

Appraisement was no evidence against 
administrator in regard to accounts due 
estate, life insurance, and money on hand, 
because appraisement does not legally 
deal with money and choses in action, 
since such items are to be returned by 
inventory. Hayes v. National Sur. Co., 169 
Miss. 676, 153 So. 515 (1934). 

That administrator actually received 
more or less than was charged to him by 
appraisement may be shown by compe- 
tent evidence adduced by any proper 
party in interest. Hayes v. National Sur. 
Co., 169 Miss. 676, 153 So. 515 (1934). 

Although appraisement was no evi- 
dence against administrator regarding in- 
surance and cash, he was chargeable with 
insurance collected and cash received 
where evidence outside appraisement 
showed he received them. Hayes v. Na- 
tional Sur. Co., 169 Miss. 676, 153 So. 515 
(1934). 

Where cotton crop was produced by ten- 
ants working on shares and landlord's 
estate was entitled to only one-third of 
crop, administrator was chargeable only 
with such one-third of crop. Hayes v. Na- 
tional Sur. Co., 169 Miss. 676, 153 So. 515 
(1934). 

On accounting administrator is charge- 
able with actual value of property coming 
into his hands rather than value fixed by 
appraiser. Davis v. Blumenberg, 107 Miss. 
432, 65 So. 503 (1914). 
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RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and Law Reviews. Symposium on Missis- 
Administrators §§ 161 et seq. sippi Rules of Civil Procedure: Pretrial 

9A Am. Jur. PI & Pr Forms (Rev), Ex- Procedure, Applicability of Rules, and Ju- 

ecutors and Administrators, Forms 371 et risdiction and Venue — Rules 16, 81 and 

seq. (inventory and appraisal). 82. 52 Miss. L. J. 105, March, 1982. 

CJS. 33 C.J.S., Executors and Adminis- 
trators §§ 152 et seq. 

§ 91-7-95. Additional inventory. 

Whenever personal property of any kind, or assets not contained in the 
previous inventory, shall come to the possession or knowledge of the executor, 
administrator, or collector, an account or inventory of the same shall be 
returned within thirty days from the time of discovery, and the same shall be 
appraised by sworn appraisers unless the court or clerk shall deem it 
unnecessary. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (79); 1857, ch. 60, art. 75; 
1871, § 1129; 1880, § 2020; 1892, § 1866; Laws, 1906, § 2041; Hemingway's 
1917, § 1706; Laws, 1930, § 1645; Laws, 1942, § 541. 

§ 91-7-97. Adoption of collector's inventory or new inventory. 

In case an inventory be returned by a temporary administrator, the 
executor or administrator who may succeed to the administration shall, within 
ninety days after the grant of his letters, either return a new inventory in place 
of the collector's inventory or file a written acknowledgment of the receipt of 
the articles contained in the first inventory and consent to be answerable for 
the same. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (80); 1857, ch. 60, art. 76; 
1871, § 1130; 1880, § 2021; 1892, § 1867; Laws, 1906, § 2042; Hemingway's 
1917, § 1707; Laws, 1930, § 1646; Laws, 1942, § 542. 

RESEARCH REFERENCES 

Am Jur. 9A Am. Jur. PI & Pr Forms extension of time to file inventory and 
(Rev), Executors and Administrators, appraisement). 
Form 431.1 (Petition or application — For 

§ 91-7-99. All to join in returning inventory. 

If there be more than one executor, administrator, or temporary adminis- 
trator, they shall all join in returning the inventories. If one or more refuse to 
do so, the others may return them, and the power and authority of the person 
so refusing shall thereafter cease. Those who return the inventory shall 
proceed in the administration, unless the delinquent, within sixty days, assign 
a reasonable excuse which the court may deem satisfactory. 
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SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (86); 1857, ch. 60, art. 78; 
1871, § 1132; 1880, § 2022; 1892, § 1869; Laws, 1906, § 2044; Hemingway's 
1917, § 1709; Laws, 1930, § 1647; Laws, 1942, § 543. 

§ 91-7-101. Debt from executor or administrator inventoried. 

The naming of an executor in a will shall not operate to extinguish any 
claim which the deceased had against him, but it shall be the duty of every 
such executor accepting the trust to give in such claim in the list of debts. On 
his failure to give in such claim or any part thereof, any person interested in 
the estate may allege the facts by petition to the court, and the court shall 
decide on the validity of the claim, if it be denied. When the claim is 
established, the executor shall account for it as a debtor to the estate, and not 
otherwise; and in the same way and subject to all the foregoing provisions, an 
administrator shall give in a claim against himself. 

SOURCES: Codes, Hutchinson's 1848, ch. 49; art. 1 (88); 1857, ch. 60, art. 74; 
1871, § 1128; 1880, § 2019; 1892, § 1865; Laws, 1906, § 2040; Hemingway's 
1917, § 1705; Laws, 1930, § 1648; Laws, 1942, § 544. 

Cross References — Claim of executor or administrator against estate, see 
§ 91-7-163. 

JUDICIAL DECISIONS 

1. In general. intestate may be a breach of duty for 

"To give in" the claim does not operate which he is liable on his bond; yet it does 

as an estoppel on the executor or admin- not follow that the amount of the debt is to 

istrator to show that the same was in- be treated as so much money in his hands. 

valid. Franks v. Wanzer, 25 Miss. 121 Kelsey v. Smith, 2 Miss. (1 Howard) 68 

(1852). (1834). 
A failure by an administrator to make 

an inventory of the debt due by him to his 

§ 91-7-103. Summary proceeding for discovery of assets. 

If the goods, chattels, and effects are improperly withheld from the 
executor or administrator, then he shall not be answerable for a failure to 
return the inventories herein required until the goods, chattels, and effects, or 
some part thereof, have been received. If the executor or administrator shall 
have cause to believe that any of the assets of the estate are concealed or have 
been or are wrongfully withheld from him, or that any person has in his 
possession or under his control any records, books, or documents containing 
evidence concerning such assets and the ownership thereof, or has knowledge 
or information thereof otherwise, then it shall be the duty of such executor or 
administrator to forthwith proceed by a summary petition before the court or 
chancellor against all persons suspected of having concealed or wrongfully 
withheld such assets, as well as all persons having books, records, documents, 
or information relating thereto, for a discovery of the assets of the estate and 
all adverse claim thereto, if any. All persons made parties to such petition may 
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be compelled by attachment for contempt to discover under oath by answer 
filed or testimony given, either or both at such time and place as the court or 
chancellor may direct, all the facts known to them concerning the assets of the 
estate and of all adverse claims thereto, if any If on the hearing it shall appear 
that any person has property or assets of the estate to which there is no 
adverse claim, the court or chancellor may direct it to be delivered to the 
executor or administrator, who shall forthwith account therefor in his inven- 
tory. No decree shall be rendered in such proceeding concerning any adverse 
claim set up by any person to any of the assets. The costs of such proceeding 
shall be borne by the estate. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (80); 1857, ch. 60, art. 76; 
1871, § 1130; 1880, § 2021; 1892, § 1868; Laws, 1906, § 2043; Hemingway's 
1917, § 1708; Laws, 1930, § 1649; Laws, 1942, § 545; Laws, 1936, ch. 241. 

§ 91-7-105. Failure to return inventory. 

If any executor, administrator, or temporary administrator fail to return 
proper inventories within the time prescribed by law or by order of the court, 
a summons returnable in not less than five days may, on application of any 
person interested, be issued for such executor, administrator, or collector to 
show cause why such inventory hath not been returned. If the summons be 
returned executed and such party do not appear or, appearing, fail to show 
good cause, the court, or clerk in vacation, shall revoke the letters and grant 
administration anew. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (85); 1857, ch. 60, art. 77; 
1871, § 1131; 1880, § 2023; 1892, § 1870; Laws, 1906, § 2045; Hemingway's 
1917, § 1710; Laws, 1930, § 1650; Laws, 1942, § 546. 

RESEARCH REFERENCES 

ALR. Delay of executor or administra- Am Jur. 31 Am. Jur. 2d, Executors and 
tor in filing inventory, account, or other Administrators § 490. 
report, or in completing administration 
and distribution of estate, as ground for 
removal. 33 A.L.R.4th 708. 

§ 91-7-107. Perfect inventory may be compelled. 

If any person interested discover that the inventory returned does not 
contain a full account of all the property, goods, chattels, and effects of the 
deceased, such person may, on petition to the court, have the executor, 
administrator, or temporary administrator cited to appear and show cause why 
an additional inventory should not be returned. If, on hearing, the court be 
satisfied that a true inventory was not originally returned, it may order the 
executor or administrator to return a new one; and on his failure to do so, his 
letters may be revoked. If the title to any property not inventoried be in 
dispute, it shall be sufficient for the executor, administrator, or collector so to 
report; and he shall not be required to return an additional inventory until the 
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title be settled in his favor. It shall also be the duty of every executor and 
administrator to return additional inventories at least once in each year of the 
increase of the property of the estate, if there be any such increase. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (87); 1857, ch. 60, art. 79; 
1871, § 1133; 1880, § 2024; 1892, § 1871; Laws, 1906, § 2046; Hemingway's 
1917, § 1711; Laws, 1930, § 1651; Laws, 1942, § 547. 

JUDICIAL DECISIONS 

1. In general. including such corporate stock, the bur- 
in a contest between residuary legatees den of proof was upon the surviving exec- 
of a will and beneficiaries of an alleged gift utor and those claiming the stock, not as 
inter vivos of certain separate stock which purchasers for value, to prove that such 
was by the will directed to be sold by the stock was not a part of the assets of the 
executors along with other assets of the estate being administered. Lindeman's 
estate for the payment of numerous lega- Estate v. Herbert, 188 Miss. 842, 193 So. 
cies, wherein the residuary legatee sought 790 (1940). 
to compel a more complete inventory by 

RESEARCH REFERENCES 

ALR. Delay of executor or administra- Am Jur. 31 Am. Jur. 2d, Executors and 

tor in filing inventory, account, or other Administrators §§ 490, 491. 

report, or in completing administration CJS. 33 C.J.S., Executors and Adminis- 

and distribution of estate, as ground for trators § 127. 
removal. 33 A.L.R.4th 708. 

§ 91-7-109. Inventory and appraisement by disinterested per- 
sons. 

The goods, chattels, and personal estate of the decedent, other than money 
and choses in action, shall be inventoried and appraised unless the court or 
clerk, for good cause, order it dispensed with. On granting letters testamen- 
tary, or of administration, or of temporary administration, unless otherwise 
ordered, a warrant or warrants shall issue under the seal of the court, 
commanding three or more discreet persons not related to the deceased or 
interested in the estate to make the inventory and appraisement, any three or 
more of whom may act. The warrant shall command the appraisers to set apart 
to those entitled thereto the property exempt by law from execution, and to 
make the allowance for one year's support and tuition of those entitled to 
receive it. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (72); 1857, ch. 60, art. 70; 
1871, § 1124; 1880, § 2014; 1892, § 1872; Laws, 1906, § 2047; Hemingway's 
1917, § 1712; Laws, 1930, § 1652; Laws, 1942, § 548. 

Cross References — Compensation of appraisers, see § 25-7-67. 
Inventory by temporary administrator, see § 91-7-55. 
Report of appraisers, see § 91-7-137. 
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JUDICIAL DECISIONS 

1. In general. O'Brian Bros. v. Wilson, 82 Miss. 93, 33 

An administrator has nothing to do So. 946 (1903). 
with the appointment of appraisers. 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and seq. (appointment and qualification of ap- 
Administrators § 493. praisers). 

9A Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 421 et 

§ 91-7-111. Warrants of appraisement to different counties. 

If the personal estate be in different counties and cannot be conveniently 
collected together, a warrant of appraisement may be issued to three or more 
appraisers in each county in which such property may be, or the appraisers 
designated for the county in which administration was granted may make the 
appraisement in each county The warrant to appraisers in any county other 
than that in which administration was granted need not command them to 
allot the exempt property or make the allowance for the year's support or 
tuition to those entitled thereto. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (71); 1857, ch. 60, art. 69; 
1871, § 1123; 1880, § 2015; 1892, § 1873; Laws, 1906, § 2048; Hemingway's 
1917, § 1713; Laws, 1930, § 1653; Laws, 1942, § 549. 

§ 91-7-113. Form of warrant. 

The warrant to the appraisers, except as otherwise provided, shall be to 
the following effect, viz.: 

"The State of Mississippi. 

"To , , and : 

"This is to command you- 

"First. — Before proceeding to act regarding the matters herein, to take the 
following oath, viz.: T do swear [or affirm] that I will well and truly, without 
partiality or prejudice, perform the duties of appraiser of the estate of 

, deceased, as commanded in the warrant of appraisement and 

according to law, to the best of my skill and judgment. So help me God.' 

"Second. — To jointly inventory and appraise the goods, chattels, and 

personal estate, other than money and choses in action, of , deceased, 

late of the county of , so far as the same may be shown to you or may 

come to your knowledge, setting down in a column or columns opposite to each 
article the value thereof in figures, and at the bottom of each column the 
contents thereof. 

"Third. — To jointly set apart to the widow and children, or to the widow if 
there be no children, or to the children if there be no widow, such of the estate 
as is exempt by law from execution. 
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"Fourth. — To jointly set apart for the widow and children who were being 
supported by the deceased, or for the widow if there be no such children, or for 
the children if there be no widow, or to the infant children if the deceased were 
their mother and they were being maintained by her, one year's provisions and 
necessary wearing apparel, including in such provisions so much thereof as is 
embraced in the exempt property set apart to them; or, if there be no provisions 
or wearing apparel or an insufficient amount thereof, to allow a sum of money 
necessary to supply the same for one year. 

"Fifth. — To jointly ascertain and allow what sum of money will be 
necessary to pay tuition for the children for one year, in case there be any. 

"Sixth. — To jointly report in writing to the chancery court of 

county, within thirty days from the date hereof, your inventory and appraise- 
ment of said estate, and your allotment of the exempt property and the 
allowances made to the widow and children, if any, with your certificate 
attached that you took the oath herein as required. 

"Witness my hand and official seal, this day of , 

Clerk." 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (72); 1857, ch. 60, art. 70; 
1871, § 1124; 1880, § 2014; 1892, § 1874; Laws, 1906, § 2049; Hemingway's 
1917, § 1714; Laws, 1930, § 1654; Laws, 1942, § 550. 

JUDICIAL DECISIONS 

1. In general. since such items are to be returned by 

Appraisement was no evidence against inventory. Hayes v. National Sur. Co., 169 

administrator in regard to accounts due Miss. 676, 153 So. 515 (1934). 

estate, life insurance, and money on hand, Homestead is not subject to sale to pay 

because appraisement does not legally year's allowance to widow. Miers v. Miers, 

deal with money and choses in action, 160 Miss. 746, 133 So. 133 (1931). 

§ 91-7-115. Administration of oath and how vacancies filled. 

The oath required to be taken by the appraisers may be administered by 
any officer authorized to administer oaths, or by the executor or administrator, 
or by either appraiser to the others. In case any appraiser die, or for any cause 
do not act, another warrant may forthwith be issued to some other person to 
act. 

SOURCES: Codes, 1892, § 1875; Laws, 1906, § 2050; Hemingway's 1917, § 1715; 
Laws, 1930, § 1655; Laws, 1942, § 551. 

§ 91-7-117. Appraisers to set apart exempt property. 

It shall be the duty of the appraisers to set apart to the widow and 
children, or to the widow if there be no children, or to the children if there be 
no widow, such personal property as is exempt by law from execution, and 
make report thereof and attach it to the appraisement, which shall be 
approved by the court if found correct, or may be referred back to them by the 
court with instructions as to what to allow. The action of the appraisers or the 
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court shall not be necessary to the title of the widow and children to the exempt 
property, which shall vest in them by operation of law on the death of the 
husband and father. 

SOURCES: Codes, 1871, § 1290; 1880, § 1278; 1892, § 1876; Laws, 1906, § 2051; 
Hemingway's 1917, § 1716; Laws, 1930, § 1656; Laws, 1942, § 552. 

Cross References — Homestead exemption generally, see §§ 85-3-31 et seq. 

Descent of exempt property, see § 91-1-19. 

Designation of exempt property in appraisers' report, see § 91-7-137. 

JUDICIAL DECISIONS 



1. In general. 

Title to household furniture vested in 
testator's children, and was not charge- 
able to administrator. Fidelity & Deposit 
Co. v. Doughtry, 181 Miss. 586, 179 So. 
846 (1938). 

Where deceased share tenant left noth- 
ing except exempt property, administra- 
tion was unnecessary; hence widow and 
children having unsuccessfully demanded 
tenant's share from landlord could recover 
in replevin. Williams v. Sykes, 170 Miss. 
88, 154 So. 267 (1934), error overruled, 
170 Miss. 93, 154 So. 727 (1934). 

Widow, as administratrix de bonis non, 
could not be charged with entire personal 



property received, but only as to part not 
exempt, though appraisers did not set 
exempt property apart. Hayes v. National 
Sur. Co., 169 Miss. 676, 153 So. 515 
(1934). 

Exempt property descends freed not 
only from debts incurred by owner in 
lifetime, but also expenses of last illness 
and funeral, regardless of whether estate 
is solvent. De Baum v. Hulett Undertak- 
ing Co., 169 Miss. 488, 153 So. 513 (1934). 

Homestead is not subject to sale to pay 
year's allowance to widow. Miers v. Miers, 
160 Miss. 746, 133 So. 133 (1931). 



RESEARCH REFERENCES 



ALR. Right of nonresident surviving 
spouse or minor children to allowance of 
property exempt from administration or 
to family allowance from local estate of 
nonresident decedent. 51 A.L.R.2d 1026. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 677-681. 



9A Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 491 et 
seq. (exempt property). 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 344 et seq. 



§§ 91-7-119 through 91-7-33. Repealed. 

Repealed by Laws, 1976, ch. 407, § 44, eff from and after April 1, 1977. 

§ 91-7-119. [Codes, 1942, § 553; Laws, 1936, ch. 237] 

§ 91-7-121. [Codes, 1892, § 1909; 1906, § 2084; Hemingway's 1917, 

§ 1751; 1930, § 1657; 1942, § 554] 

§ 91-7-123. [Codes, 1892, § 1910; 1906, § 2085; Hemingway's 1917, 

§ 1752; 1930, § 1658; 1942, § 555] 

§ 91-7-125. [Codes, 1892, § 1911; 1906, § 2086; Hemingway's 1917, 

§ 1753; 1930, § 1659; 1942, § 556] 

§ 91-7-127. [Codes, 1892, § 1912; 1906, § 2087; Hemingway's 1917, 

§ 1754; 1930, § 1660; 1942, § 557] 
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§ 91-7-129. [Codes, 1892, § 1913 
§ 1755; 1930, § 1661; 1942, § 558] 

§ 91-7-131. [Codes, 1892, § 1914 
§ 1756; 1930, § 1662; 1942, § 559] 

§ 91-7-133. [Codes, 1892, § 1915 
§ 1757; 1930, § 1663; 1942, § 560] 



1906, § 2088 
1906, § 2089 
1906, § 2090 



Hemingway's 1917, 
Hemingway's 1917, 
Hemingway's 1917, 



Editor's Note 


Former § 91-7- 


Former § 91-7- 


Former § 91-7- 


Former § 91-7- 


Former § 91-7- 


Former§ 91-7- 


Former § 91-7- 


§ 91-7-135. 


family. 



— Former § 91-7-119 was entitled: Sale of partnership interest. 

121 was entitled: Inventory of partnership estates. 

123 was entitled: Property delivered tosurviving partner. 

125 was entitled: Condition of partner's bond. 

127 was entitled: Status of surviving partner. 

129 was entitled: Survivor refusing to act. 

131 was entitled: Executor's further bond in such case. 

133 was entitled: Duties of surviving partners. 

Appraisers to set apart one year's support for 



It shall be the duty of the appraisers to set apart out of the effects of the 
decedent, for the spouse and children who were being supported by the 
decedent, or for the spouse if there be no such children, or for such children if 
there be no spouse, one (1) year's provision, including such provision as may be 
embraced in the exempt property set apart. If there be no provisions, or an 
insufficient amount, the appraiser shall allow money in lieu thereof or in 
addition thereto necessary for the comfortable support of the spouse and 
children, or spouse or children, as the case may be, for one (1) year. In addition 
to the provisions or money in lieu thereof, the appraisers shall ascertain and 
allow what sum of money will be needed to purchase necessary wearing 
apparel for the spouse and such children, or the spouse or children, as the case 
may be, and to pay tuition for the children for one (1) year. If a parent dies 
leaving children who are infants and were being maintained by the parent, the 
same provisions and allowance shall be set apart and made for them as above 
provided. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 17 (1); 1857, ch. 60, art. 172; 
1871, §§ 1290, 1957; 1880, § 1279; 1892, § 1877; Laws, 1906, § 2052; Heming- 
way's 1917, § 1717; Laws, 1930, § 1664; Laws, 1942, § 561; Laws, 1992, ch. 
321 § 1, eff from and after passage (approved April 20, 1992). 

Cross References — Exempt property generally, see §§ 85-3-1 et seq. 

Descent of exempt property, see § 91-7-167. 

Allowance for maintenance and education of ward, see § 93-13-35. 

JUDICIAL DECISIONS 



1. In general; nature of entitlement. 4. 

2. Who is entitled. 5. 

3. Effect of terms of, lack of, or renunci- 6. 

ation of, will. 



Authority, role of court. 
Non-residents. 

Spouse living apart from spouse; chil- 
dren living apart from parent. 
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7. Amount; payment. 

8. Miscellaneous. 

1. In general; nature of entitlement. 

Real estate owned as tenants by the 
entirety vested exclusively in surviving 
wife upon husband's death, and thus did 
not become asset of husband's probate 
estate and was not available to be distrib- 
uted in kind as widow's allowance. In re 
Osborne, 120 B.R. 64 (Bankr. N.D. Miss. 
1990). 

Right of widow to year's allowance is 
absolute, whatever may be condition of 
estate, and application therefor is matter 
with which administrator has no concern. 
Harwell v. Woody, 206 Miss. 863, 41 So. 2d 
35 (1949). 

Administrator, as such, is without right 
to prosecute appeal from order of court 
decreeing year's allowance to widow of 
decedent, in absence of issue involving her 
status as widow entitled to allowance. 
Harwell v. Woody, 206 Miss. 863, 41 So. 2d 
35 (1949). 

The right of a widow to an allowance for 
a year's support is absolute and cannot be 
conditioned on the payment by her to the 
administrator of her deceased husband's 
wages which she has collected. Westbrook 
v. Shotts, 200 Miss. 456, 27 So. 2d 683 
(1946). 

Making a year's allowance for support 
of deceased's widow is part of jurisdiction 
of chancery court, which cannot be taken 
away nor impaired by legislature, so that 
authority in appraisers to set aside year's 
support does not deprive chancellor of 
authority. Prentiss v. Turner, 170 Miss. 
496, 155 So. 214 (1934). 

Right of widow to year's support supe- 
rior to lien of enrolled judgment. First 
Nat'l Bank v. Donald, 112 Miss. 681, 73 
So. 723 (1917). 

Wife entitled to year's support under 
will of husband devising all his property 
to sisters to exclusion of wife. Whitehead 
v. Kirk, 106 Miss. 706, 64 So. 658 (1914). 

2. Who is entitled. 

In order to be entitled to the widow's 
allowance, a widow need only show that 
she and decedent were living together as 
husband and wife at the time of his death. 
Waldrup v. United States, 499 F. Supp. 
820 (N.D. Miss. 1980). 



A widow's allowance was properly de- 
nied where the widow did not make a 
motion for or in any other manner indi- 
cate that she wanted a widow's allowance 
set aside to her before the estate was 
finally closed, and where there was no 
suggestion of fraud. Thomas v. Bailey, 375 
So. 2d 1049 (Miss. 1979). 

Where widow and decedent were living 
together as husband and wife at time of 
decedent's death and he was under a duty 
to support her, widow's allowance was 
proper under Code 1942 § 561. Mills v. 
Mills, 279 So. 2d 917 (Miss. 1973). 

One claiming this allowance has the 
burden of showing that she was being 
supported by decedent. In re Marshall's 
Will, 243 Miss. 472, 138 So. 2d 482 (1962). 

A posthumous child has rights in the 
year's support. Womack v. Boyd, 31 Miss. 
443 (1856). 

3. Effect of terms of, lack of, or renun- 
ciation of, will. 

A widow is entitled to the statutory 
widow's allowance, regardless of a will, 
unless it clearly appears that the provi- 
sions of the will for the widow are in lieu of 
the year's support provided by statute. 
Rush v. Rush, 360 So. 2d 1240 (Miss. 
1978). 

This section [Code 1942 § 561] applies 
to cases of testacy and intestacy alike 
except in the case of wills where it clearly 
appears that the provisions in the will for 
the widow and minor children of the dece- 
dent are in lieu of the 1 year's support 
provided for by the statute. Mills v. Mills, 
279 So. 2d 917 (Miss. 1973). 

Allowance of a year's support to a widow 
renouncing her husband's will is within 
the chancellor's discretion. Sandifer v. 
Sandifer, 237 Miss. 464, 115 So. 2d 46 
(1959). 

Widow's contract reciting that she 
waived right to renounce will of husband 
and take by inheritance held too indefinite 
to preclude widow from $3,000 as year's 
allowance provided by statute. Gidden v. 
Gidden, 176 Miss. 98, 167 So. 785 (1936). 

Will held not to show intention on part 
of testator that provisions therein for 
widow were to be in lieu of statutory 
allowance for support for year. Gilmer v. 
Gilmer, 151 Miss. 23, 117 So. 371 (1928). 
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Widow and minor children entitled to 
year's support in case of will where provi- 
sion of will not made in lieu of all other 
claim, or there is no inconsistency be- 
tween will and provision for allowance. 
Stewart v. Stewart, 132 Miss. 515, 96 So. 
694 (1923). 

4. Authority, role of court. 

The fixing of the amount of the widow's 
allowance by the appraisers is not final, 
but is subject to approval or disapproval of 
the chancery court. Beckett v. Howorth, 
237 Miss. 394, 115 So. 2d 48 (1959). 

Making a year's allowance for support 
of deceased's widow is part of jurisdiction 
of chancery court, which cannot be taken 
away nor impaired by legislature, so that 
authority in appraisers to set aside year's 
support does not deprive chancellor of 
authority. Prentiss v. Turner, 170 Miss. 
496, 155 So. 214 (1934). 

Action of appraisers in making allow- 
ance for year's support to widow of dece- 
dent is not final, but only advisory to 
chancellor, and subject to his approval or 
disapproval. Prentiss v. Turner, 170 Miss. 
496, 155 So. 214 (1934). 

If appraisers make no allowance for 
widow's support for a year, court or chan- 
cellor in vacation may, on proper petition 
therefor, make allowance. Gilmer v. Gil- 
mer, 151 Miss. 23, 117 So. 371 (1928). 

5. Non-residents. 

The statute has no application in favor 
of nonresidents. Barber v. Ellis, 68 Miss. 
172, 8 So. 390 (1890). 

6. Spouse living apart from spouse; 

children living apart from par- 
ent. 

Where husband's obligation to support 
wife was terminated by a property settle- 
ment, the wife is not entitled to the stat- 
utory support allowance out of his estate. 
Best's Will v. Brewer, 236 Miss. 359, 111 
So. 2d 262 (1959). 

A wife being supported by her husband 
at the time of his death in compliance with 
a decree for temporary alimony was enti- 
tled to an allowance for a year's support. 
Stringer v. Arrington, 202 Miss. 798, 32 
So. 2d 879 (1947). 

Allowance to widow of support for one 
year was authorized where evidence war- 



ranted court in believing that separation 
of deceased and wife resulted from no 
fault of wife but was the fault of deceased 
and that his duty to support her contin- 
ued. Vaughan v. Vaughan, 195 Miss. 463, 
16 So. 2d 23 (1943). 

Wife living apart from husband without 
his fault, and not supported by him, is not 
entitled to a year's support from his es- 
tate. Byars v. Gholson, 147 Miss. 460, 112 
So. 578 (1927). 

7. Amount; payment. 

Where a decedent left an estate of an 
approximate value of $139,000, an allow- 
ance to the widow of $6,000 for one year's 
support was not excessive. Bryan v. 
Quinn, 233 Miss. 366, 102 So. 2d 124 
(1958). 

Amount of widow's allowance is discre- 
tionary with chancellor where fees of ad- 
ministrator and counsel have been paid 
and award is $800 less than that recom- 
mended by appraisers. Harwell v. Woody, 
206 Miss. 863, 41 So. 2d 35 (1949). 

The amount allowed by the appraisers 
to the widow for year's support is advisory 
to, but not binding upon, the chancellor. 
Moseley v. Harper, 202 Miss. 442, 32 So. 
2d 192 (1947). 

In determining the amount of the wid- 
ow's allowance, the chancellor should con- 
sider the value of the estate, the rights of 
others having an interest therein, the 
manner of living to which the widow was 
accustomed during her husband's life, her 
station in life and the demands of that 
station. Moseley v. Harper, 202 Miss. 442, 
32 So. 2d 192 (1947). 

Refusal of chancellor to increase ap- 
praiser's allowance for widow's support 
from $5,000 to $8,500 was not an abuse of 
discretion, where items presented by 
widow to substantiate her petition for 
increase included improper items such as 
expenses for repairs, taxes and insurance 
upon her separate property, lot and cloth- 
ing for burial of decedent, and other ex- 
cessive costs. Moseley v. Harper, 202 Miss. 
442, 32 So. 2d 192 (1947). 

Executor must turn over money 
awarded widow for year's support to her 
in cash; he cannot withhold it on ground 
she has property which belongs to estate. 
Pratt v. Pratt, 155 Miss. 237, 124 So. 323 
(1929). 
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Amount of allowance for support of and income from property bequeathed 

widow is within discretion of chancellor, held properly excluded. Gilmer v. Gilmer, 

Gilmer v. Gilmer, 151 Miss. 23, 117 So. 151 Miss. 23, 117 So. 371 (1928). 
371 (1928); Whitehead v. Kirk, 106 Miss. 

706, 64 So. 658 (1914); Bryan v. Quinn, 8. Miscellaneous. 

233 Miss. 366, 102 So. 2d 124 (1958). Homestead is not subject to sale to pay 

Allowance of $2,400 for support of year's allowance to widow. Miers v. Miers, 

widow during year following decedent's 160 Miss. 746, 133 So. 133 (1931). 

death held not excessive. Gilmer v. Gil- Notice to executor or legatees of pro- 

mer, 151 Miss. 23, 117 So. 371 (1928). ceedings by widow for year's allowance for 

In proceeding to set aside decree grant- SU p por t is not required. Gilmer v. Gilmer, 

ing widow allowance for year's support, 151 Miss 2 3, 117 So. 371 (1928). 
evidence regarding her separate income 

RESEARCH REFERENCES 

ALR. Right of nonresident surviving 9A Am. Jur. PI & Pr Forms (Rev), Ex- 
spouse or minor children to allowance of ecutors and Administrators, Forms 451 et 
property exempt from administration or seq. (family allowance), 
to family allowance from local estate of CJS. 34 C.J. S., Executors and Adminis- 
nonresident decedent. 51 A.L.R.2d 1026. trators §§ 344 et seq. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 677-681. 

§ 91-7-137. Appraisers to report. 

When the inventory and appraisement shall be finished as required, the 
appraisers shall report the same in writing to the court from which the 
warrant of appraisement issued, with their certificate of having taken the 
proper oath thereto attached, within thirty days from the issuance of the 
warrant or within such additional time as may be granted. They shall annex 
thereto a statement showing such allowances as they may have made to the 
widow and children, or either of them, and designating the property which 
they may have set apart to them as exempt property. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (75); 1857, ch. 60, arts. 71, 72; 
1871, §§ 1125, 1126; 1880, §§ 2016, 2017; 1892, § 1878; Laws, 1906, § 2053; 
Hemingway's 1917, § 1718; Laws, 1930, § 1665; Laws, 1942, § 562. 

Cross References — Homestead allotment, see § 85-3-35. 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. Proof of Facts 2d 1, 
Appraiser's Third-Party Liability for Neg- 
ligent Appraisal of Real Property. 

§ 91-7-139. Extension of time; defaulting appraiser fined. 

The court or clerk may allow further time to the appraisers for the 
performance of their duties. For a failure to return the inventory and 
appraisement, an attachment may issue and, on the service of the same, the 
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court may fine the parties in default, as for a contempt, not exceeding fifty 
dollars each. 

SOURCES: Codes, 1892, § 1879; Laws, 1906, § 2054; Hemingway's 1917, § 1719; 
Laws, 1930, § 1666; Laws, 1942, § 563. 

§ 91-7-141. Court may apportion year's allowance. 

The chancery court may apportion the one year's allowance, or any part of 
it, according to the situation, rights, and interests of any of the children or the 
widow, and may direct the payment of any portion of the allowance which may 
be found necessary or proper to any of them. 

SOURCES: Codes, 1871, § 1959; 1880, § 1281; 1892, § 1880; Laws, 1906, § 2055; 
Hemingway's 1917, § 1720; Laws, 1930, § 1667; Laws, 1942, § 564. 

JUDICIAL DECISIONS 

1. In general. the year's allowance, and the court will 

If the widow be not the mother of the apportion it. Womack v. Boyd, 31 Miss. 

children, and they live apart, the latter 443 (1856). 
will be entitled to have a fair proportion of 

RESEARCH REFERENCES 

ALR. Right of nonresident surviving to family allowance from local estate of 
spouse or minor children to allowance of nonresident decedent. 51 A.L.R.2d 1026. 
property exempt from administration or 

§ 91-7-143. Minor distributee or legatee maintained. 

An executor or administrator of a solvent estate may defray the necessary 
and reasonable expenses of the maintenance and education of legatees or 
distributees who are minors and have no guardian, and may be allowed a 
credit therefor against the shares of the estate to which such minors are 
entitled on distribution. Before making such expenditures, he shall obtain the 
order of the court, or of the chancellor in vacation, authorizing him to make 
them. 

SOURCES: Codes, 1880, § 2094; 1892, § 1954; Laws, 1906, § 2128; Hemingway's 
1917, § 1796; Laws, 1930, § 1668; Laws, 1942, § 565. 

Cross References — Maintenance of child under guardianship, see §§ 93-13-35 et 
seq. 

§ 91-7-145. Notice to creditors of estate. 

(1) The executor or administrator shall make reasonably diligent efforts 
to identify persons having claims against the estate. Such executor or admin- 
istrator shall mail a notice to persons so identified, at their last known address, 
informing them that a failure to have their claim probated and registered by 
the clerk of the court granting letters within ninety (90) days after the first 
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publication of the notice to creditors will bar such claim as provided in Section 
91-7-151. 

(2) The executor or administrator shall file with the clerk of the court an 
affidavit stating that such executor or administrator has made reasonably 
diligent efforts to identify persons having claims against the estate and has 
given notice by mail as required in subsection (1) of this section to all persons 
so identified. Upon filing such affidavit, it shall be the duty of the executor or 
administrator to publish in some newspaper in the county a notice requiring 
all persons having claims against the estate to have the same probated and 
registered by the clerk of the court granting letters, which notice shall state the 
time when the letters were granted and that a failure to probate and register 
within ninety (90) days after the first publication of such notice will bar the 
claim. The notice shall be published for three (3) consecutive weeks, and proof 
of publication shall be filed with the clerk. If a paper be not published in the 
county, notice by posting at the courthouse door and three (3) other places of 
public resort in the county shall suffice, and the affidavit of such posting filed 
shall be evidence thereof in any controversy in which the fact of such posting 
shall be brought into question. 

(3) The filing of proof of publication as provided in this section shall not be 
necessary to set the statute of limitation to running, but proof of publication 
shall be filed with the clerk of the court in which the cause is pending at any 
time before a decree of final discharge shall be rendered; and the time for filing 
proof of publication shall not be limited to the ninety-day period in which 
creditors may probate claims. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (115); 1857, ch. 60, art. 81; 
1871, § 1135; 1880, § 2026; 1892, § 1929; Laws, 1906, § 2103; Hemingway's 
1917, § 1771; Laws, 1930, § 1669; Laws, 1942, § 566; Laws, 1920, ch. 302; 
Laws, 1928, ch. 69; Laws, 1975, ch. 373, § 4; Laws, 1989, ch. 582, § 2; Laws, 
1994, ch. 430 § 1, eff from and after passage (approved March 17, 1994). 

Cross References — Publication where estate is insolvent, see § 91-7-267. 

JUDICIAL DECISIONS 

1. In general. surgery, P.A., 635 So. 2d 1389 (Miss. 

2. Sufficiency of notice. 1994). 



1. In general. 



The time bar of § 91-7-145 did not ap- 



The role played by the chancery court in «* and therefore a creditor s untimely 
probate proceedings under § 91-7-143, <* aim a S ainst an esta * e was va ld ' where 
upon which the statute's time bar is de- the «**»■ ^ as J reasonably ascer- 
pendent in that notice may be published tamable ' and the administratrix merely 
only after an affidavit is filed with the Published notice rather than providing 
clerk of court, is sufficient state action to notlce W mai1 as mandated by the statute; 
implicate the due process clause of the furthermore, the insufficient notice vio- 
Fourteenth Amendment to the United lated the du e process clause of the Four- 
States Constitution; thus, a creditor's teenth Amendment to the United States 
claim against an estate was a property Constitution. Vann v. Mississippi Neuro- 
interest protected by the Fourteenth surgery, P.A., 635 So. 2d 1389 (Miss. 
Amendment. Vann v. Mississippi Neuro- 1994). 
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Notice to creditors of decedent's estate 
signed by the then duly appointed and 
qualified administrator was valid, not- 
withstanding that he was removed, on 
motion of decedent's widow, on the same 
date that notice to the creditors was first 
published, and a creditor's claim filed 
some 2 months after expiration of the 90 
day period from first publication date was 
time barred. Myers v. Myers, 498 So. 2d 
376 (Miss. 1986). 

Whether the publication of notice to 
creditors required by § 91-7-145 is made 
in an appropriate newspaper brings into 
bearing § 13-3-31, which sets forth the 
requirements a newspaper must meet in 
order to qualify as a valid publisher of 
legal notices. Myers v. Myers, 498 So. 2d 
376 (Miss. 1986). 

Contention that notice to creditors was 
not published in a newspaper which qual- 
ified as a valid publisher of legal notices, 
which was not raised in the court below, 
would not be considered by the Supreme 
Court on appeal. Myers v. Myers, 498 So. 
2d 376 (Miss. 1986). 

Where decedent's first wife failed to file 
a claim for unpaid alimony against his 
estate within the statutory period of 90 
days, she was estopped under § 91-7-145 
from bringing her claim. Medders v. Ryle, 
458 So. 2d 685 (Miss. 1984). 

Administrator is required to speedily 
publish notice to creditors requiring pro- 
bate of claims within six months. 
McDowell v. Minor, 158 Miss. 360, 130 So. 
484 (1930). 

Administrator could not delay in his 
duty to make prompt publication of notice 
to creditors and thereafter take advantage 
of delay in his own behalf. McDowell v. 
Minor, 158 Miss. 360, 130 So. 484 (1930). 

A decedent's estate is not liable for an 
assessment against the decedent as stock- 
holder in a failed national bank, made in 
the decedent's lifetime, where a claim 
therefor was not presented within the 
time limited by the Mississippi statute. 
Mann v. Kleisdorff, 16 F.2d 997 (5th Cir. 
1927). 

Claim not presented within six months 
after publication is not barred where no- 



tice not published for three consecutive 
weeks and no proof of publication is made 
and filed with clerk. Boutwell v. Farmers' 
& Traders' Bank, 118 Miss. 50, 79 So. 1 
(1918). 

Court cannot after publication make a 
second publication shortening time al- 
lowed in first publication for probating 
and registering claims. Geisenberger v. 
Progress Knitting Mills, 113 Miss. 495, 74 
So. 331 (1917). 

2. Sufficiency of notice. 

Notice to creditors of estate to have 
claims probated and registered before 
chancery court clerk of certain county 
within specified six-month period held 
sufficient as against contention that no- 
tice was fatally defective because it did 
not indicate to creditors what court had 
granted letters of executorship. Floyd v. 
Chatham, 178 Miss. 137, 172 So. 504 
(1937). 

Executor's notice to creditors not void 
because date in notice not that on which 
letters granted. George T. Webb & Co. v. 
Fogg, 134 Miss. 605, 99 So. 504 (1924). 

"Notice is hereby given to all creditors 
having claims against said estate to 
present same to the clerk of said court for 
probate and registration according to law, 
within six months from this date, or they 
will be forever barred," dated and signed 
by administrator, is sufficient. Stevens v. 
D.R. Dunlap Mercantile Co., 108 Miss. 
690, 67 So. 160 (1915). 

Publication of notice dated May 26, 
1910, in newspaper on June 3, 10 and 17, 
sufficient. Stevens v. D.R. Dunlap Mercan- 
tile Co., 108 Miss. 690, 67 So. 160 (1915). 

Notice stating that person publishing it 
was appointed administrator and advis- 
ing all persons having claims to deal as 
law directs was not sufficient. Marshall v. 
John Deere Plow Co., 99 Miss. 284, 54 So. 
948 (1911). 

Administrator's notice not void for use 
of word "file" instead of "register." Stokes 
v. Lemon & Gale Co., 96 Miss. 868, 52 So. 
457 (1910). 
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RESEARCH REFERENCES 

ALR. What constitutes rejection of 9A Am. Jur. PI & Pr Forms (Rev), Ex- 
claim against estate to commence running ecutors and Administrators, Forms 641 et 
of statute of limitations applicable to re- seq. (notice to creditors), 
jected claims. 36 AL.R.4th 684. 8 Am. Jur. Legal Forms 2d, Executors 

Validity of nonclaim statute or rule pro- and Administrators §§ 104:161 et seq. 

vision for notice by publication to claim- (creditors' claims). 

ants against estate — post-1950 cases. 56 c JS 34 c. J.S., Executors and Adminis- 

A.L.R.4th 458. trators § 440. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 620, 623. 

§ 91-7-147, Newspaper notices dispensed with in small es- 
tates. 

Where the value of an estate shall not be more than Five Hundred Dollars 
($500.00), the court shall dispense with newspaper notices; and notices in lieu 
thereof shall be posted for thirty (30) days at the courthouse door and two (2) 
other public places in the county. Failure of persons having claims against the 
estate to have their claims probated and registered by the clerk of the court 
granting letters within ninety (90) days after the date on which notice is posted 
will bar such claims as provided in Section 91-7-151. 

SOURCES: Codes, 1857, ch. 60, art. 97; 1871, § 1157; 1880, § 2066; 1892, § 1891; 
Laws, 1906, § 2066; Hemingway's 1917, § 1731; Laws, 1930, § 1670; Laws, 
1942, § 567; Laws, 1994, ch. 430, § 2, eff from and after passage (approved 
March 17, 1994). 

RESEARCH REFERENCES 

ALR. Validity of nonclaim statute or claimants against estate-post- 1950 cases, 
rule provision for notice by publication to 56 A.L.R.4th 458. 

§ 91-7-149. Probate of claims. 

Any person desiring to probate his claim shall present to the clerk the 
written evidence thereof, if any, or if the claim be a judgment or decree, a duly 
certified copy thereof, or if there be no written evidence thereof, an itemized 
account or a statement of the claim in writing, signed by the creditor, and make 
affidavit, to be attached thereto, to the following effect, viz.: That the claim is 
just, correct, and owing from the deceased; that it is not usurious; that neither 
the affiant nor any other person has received payment in whole or in part 
thereof, except such as is credited thereon, if any; and that security has not 
been received therefor except as stated, if any. Thereupon, if the clerk shall 
approve, he shall indorse upon the claim the words following: "Probated and 

allowed for $ and registered this day of , A.D., 

," and shall sign his name officially thereto. Probate registration and 

allowance shall be sufficient presentation of the claim to the executor or 
administrator; provided, that should the clerk probate and allow and register 
the claim, but fail or neglect to indorse thereon the words, "Probated and 
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allowed for $ and registered the day of , A.D., 

," and officially sign his name thereto, the court may, upon proper 

showing, allow the clerk to indorse on the claim, nunc pro tunc, the words, 

"Probated and allowed for $ and registered, this the day of 

, A.D., ," and sign his name officially thereto. If the claim be 

based upon a demand of which there is no written evidence or upon an itemized 
account, the statement of said claim or the itemized account shall be retained 
and kept by the clerk among the official papers pertaining to the estate; and if 
the claim be based upon a promissory note or other instrument purporting to 
have been executed by the decedent, the creditor shall file with his claim either 
the original thereof or a duplicate of such original in the discretion of the 
creditor. If the original writing is presented to the clerk, it may be withdrawn 
by the creditor, and the clerk shall make a duplicate thereof. No specific 
writing or certificate shall be required to be made by the clerk on either the 
original writing or the duplicate retained by the clerk. In no instance shall an 
original writing be required to be presented to the clerk unless (a) a question 
is raised by the personal representative of the estate, or by any party in 
interest, as to the authenticity of the original or (b) in the circumstances it 
would be unfair to admit into evidence the duplicate in lieu of the original. In 
either of the above situations, the court or chancellor, upon good cause being 
shown, may require the creditor to produce the original before the court or 
clerk for the inspection of the personal representative or other party in 
interest, who may examine the original and who may make photographic 
copies thereof under the supervision of the clerk. 

Notwithstanding the foregoing, any record, voucher, claim, check, draft, 
receipt, writing, account, statement, note or other evidence which may be 
furnished, filed, probated, presented or produced, or required to be produced, 
by a federally regulated bank, thrift or trust company shall be deemed to be an 
original admitted, furnished, filed, probated, presented, or produced for all 
purposes and with the same effect as the original, if such financial institution 
produces a copy of such evidence from a format of storage commonly used by 
financial institutions, whether electronic, imaged, magnetic, microphoto- 
graphic or otherwise. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (90); 1857, ch. 60, art. 82; 
1871, § 1137; 1880, § 2027; 1892, § 1932; Laws, 1906, § 2106; Hemingway's 
1917, § 1774; Laws, 1930, § 1671; Laws, 1942, § 568; Laws, 1934, ch. 304; 
Laws, 1991, ch. 413, § 1; Laws, 1996, ch. 400, § 42, efffrom and after passage 
(approved March 19, 1996). 

Cross References — Power of chancery clerk to allow and register claims against 
estate, see § 9-5-141. 

Register of claims to be kept by chancery clerk, see § 9-5-173. 

Notice of contest of claim, see § 91-7-165. 

Proceedings in insolvent estates, see §§ 91-7-261 et seq. 
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1. In general. 

2. Mandatory nature of statute. 

3. Claims subject to probate. 

4. — Claim of executor or trustee. 

5. Statement of claims. 

6. Clerk's certificate. 

7. Withdrawal of instruments. 

8. Defective probate. 

9. Affidavit. 

10. Payment of claims. 

11. Unprobated claims. 

12. Limitations. 

13. Written evidence. 

1. In general. 

The amendment to § 91-7-149 which 
deleted the requirement of filing the orig- 
inal promissory note when a creditor 
makes a claim against the estate, would 
be retroactively applied to a case which 
was before the court when the amend- 
ment was enacted. Bell v. Mitchell, 592 So. 
2d 528 (Miss. 1991). 

In order for a claimant to introduce 
evidence to support a claim against an 
estate for medical expenses upon contest, 
the claimant may proceed under § 41-9- 
119, but to do this, he or she must be 
allowed to go into court to present the bills 
incurred and to testify for what purpose 
they were incurred. Since a summary 
judgment, by its nature, disposes of a case 
before a trial is commenced, summary 
judgment practice under Rule 56, Miss. R. 
Civ. P. is inapplicable in contests of pro- 
bated claims because it is inconsistent 
with the statutory procedure which neces- 
sitates that a claimant enter court to 
introduce evidence in support of his or her 
claim and permits a personal representa- 
tive to rebut the claim. Thus, the proce- 
dure for summary judgment is not appli- 
cable to dispose of claims made under 
§ 91-7-149. Biloxi Regional Medical Ctr., 
Inc. v. Estate of Ross, 546 So. 2d 667 
(Miss. 1989). 

A substantial compliance with the stat- 
ute is sufficient. Central Optical Merchan- 
dising Co. v. Lowe's Estate, 249 Miss. 61, 
160 So. 2d 673 (1964). 

The purposes of nonclaim statutes are 
to furnish the legal representative with 
evidence of the validity of the claim, give 



him an opportunity to contest the same, 
and enable him to justify the payment and 
be allowed credit therefor in his account. 
Whitaker v. Davenport, 193 Miss. 523, 10 
So. 2d 202 (1942). 

Probating, allowing, and registering of 
claims against estate are not "judicial 
acts" on part of clerk. Poyner v. Gilmore, 
171 Miss. 859, 158 So. 922 (1935). 

Purpose of additional provisions, incor- 
porated into statute regulating manner of 
filing claims for probate was to require 
evidences of debt to remain on file in 
clerk's office, where heirs, or other credi- 
tors or parties in interest, could better 
examine into facts, so as to avoid collec- 
tion of false claims. Jordan v. Love, 171 
Miss. 523, 157 So. 877 (1934). 

Claim against estate of deceased stock- 
holder in insolvent bank, for personal lia- 
bility filed and marked "probated" by 
clerk, held not void because lost or mislaid 
by clerk. Carothers v. Love, 169 Miss. 250, 
152 So. 483 (1934), error overruled, 169 
Miss. 257, 153 So. 389 (1934). 

Law providing manner for filing claims 
against estate of decedent should be 
strictly construed against creditors. 
Jennings v. Lowery & Berry, 147 Miss. 
673, 112 So. 692 (1927). 

2. Mandatory nature of statute. 

Technical precision of form is not re- 
quired to satisfy statute regulating man- 
ner of probating claims, although statute 
is mandatory as to its substance. Deposit 
Guar. Bank & Trust Co. v. Jordan's Estate, 
171 Miss. 332, 157 So. 876 (1934); Fidelity 
Mut. Life Ins. Co. v. Goldstein, 187 Miss. 
285, 192 So. 584 (1939). 

Substance of law on subject of probating 
claims against estate is mandatory. Mer- 
chants & Mfrs. Bank v. Fox, 165 Miss. 
833, 147 So. 789 (1933); Ellsworth v. Fox, 
147 So. 790 (Miss. 1933); Jordan v. Love, 
171 Miss. 523, 157 So. 877 (1934); Strange 
v. Strange, 189 Miss. 349, 197 So. 830 
(1940). 

A claimant's pleadings were adequate 
under § 91-7-149 where she did all that 
the statute required with the limited ex- 
ception of the label on her pleading, in 
that she set forth the nature of her claim 
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and summarized its factual basis, and she 
complied with the important verification 
requirements of the statute. Williams v. 
Mason, 556 So. 2d 1045 (Miss. 1990). 

Whenever claim against estate of dece- 
dent, to which affidavit in compliance with 
statute is attached, is presented to clerk 
for probate, he has mandatory duty to 
admit it to probate by attaching his certif- 
icate thereto. Poyner v. Gilmore, 171 Miss. 
859, 158 So. 922 (1935). 

Statute requiring endorsement of clerk 
is mandatory. Stevens v. D.R. Dunlap 
Mercantile Co., 108 Miss. 690, 67 So. 160 
(1915). 

The statute is mandatory and an affida- 
vit which is not in effect a compliance with 
it will not give validity to the probation, 
allowance and registration of a claim. 
Cheairs v. Cheairs, 81 Miss. 662, 33 So. 
414 (1903). 

3. Claims subject to probate. 

A former wife proved a valid claim 
against her former husband's estate for 
$30,600, where there was a prior court 
judgment finding that the husband was 
$600 in arrears in alimony payments, and 
their divorce decree required the husband 
to carry a $30,000 life insurance policy on 
his own life naming the wife as the policy's 
primary beneficiary after payment of then 
existing pledged debts, but the husband 
had let the policy lapse. Raspilair v. Estate 
of Raspilair, 583 So. 2d 970 (Miss. 1991). 

In an action seeking to compel a perfect 
inventory, void certain conveyances, par- 
tition property, and establish a claim 
against an estate, §§ 91-7-149, 91-7-251 
had no application and petitioner's claim 
was improperly dismissed as untimely, 
where the claim was not for a specific 
money demand due or to become due but 
rather was an inchoate and contingent 
claim involving the ownership by co-ten- 
ancy of specific property. Maxwell v. 
Yuncker, 419 So. 2d 580 (Miss. 1982). 

Defaulted instalments of alimony can 
be recovered against the husband's per- 
sonal representative and claim therefor 
may be probated as a decree. Schaffer v. 
Schaffer, 209 Miss. 220, 46 So. 2d 443 
(1950). 

Purchaser's claim against decedent's es- 
tate for purchase price of royalty interest 
in oil and gas lease because of breach of 



warranty based on decedent's prior con- 
veyance of his interest is a probatable 
claim against the estate of decedent, there 
having been no production of oil and gas 
under the lease prior to decedent's death. 
Dale v. Hickman, 207 Miss. 606, 42 So. 2d 
810 (1949). 

A secured creditor is free to stand upon 
his security and is under no duty to pro- 
bate his debt. Campbell v. Cason, 206 
Miss. 420, 40 So. 2d 258 (1949). 

A claim that certain funds in a bank 
belong to one other than the decedent does 
not constitute a claim against the estate 
capable of being probated. Matthews v. 
Redmond, 202 Miss. 253, 32 So. 2d 123 
(1947). 

Person who took paralytic into her 
home and continuously cared for him for a 
period of two and one-half years until his 
death, pursuant to an oral agreement that 
in return such paralytic would make will 
leaving her his entire estate consisting of 
realty and personalty, where paralytic did 
execute such a will but subsequently exe- 
cuted a new will leaving all his property to 
his nephew, at least had a right to estab- 
lish her claim quantum meruit. Johnston 
v. Tomme, 199 Miss. 337, 24 So. 2d 730 
(1946). 

A claim against a decedent's estate for 
maintenance, nursing and other care fur- 
nished by an old men's home upon the 
decedent's false and fraudulent represen- 
tation that he was a pauper was not a 
claim for unliquidated damages for a tort, 
which under the statute could not be pro- 
bated, but a claim for reasonable compen- 
sation for care and support. Old Men's 
Home v. Lee's Estate, 191 Miss. 669, 2 So. 
2d 791 (1941). 

Judgments obtained against foreign ad- 
ministrator cannot be probated under 
statute and cannot be basis of claim 
against estate administered in state. 
Voyles v. Robinson, 151 Miss. 585, 118 So. 
420 (1928). 

Physicians' and druggists' bills should 
be separately probated. Gaulden v. Ram- 
sey, 123 Miss. 1, 85 So. 109 (1920). 

4. — Claim of executor or trustee. 

Under law permitting executor to pro- 
bate individual account, fact that trustee, 
acting with an executor and trustee in 
petitioning for sale of realty to pay debts, 
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had a probated account did not show fraud 
and his good faith presumed. Brickell v. 
Lightcap, 115 Miss. 417, 76 So. 489 (1917), 
overruled on other grounds, Harper v. 
Harper, 491 So. 2d 189 (Miss. 1986). 

5. Statement of claims. 

No fixed form of claim is ordinarily 
required, nor is the technical accuracy and 
certainty of description essential in plead- 
ing necessary, so long as it gives such 
information concerning the nature and 
amount of the demand as to enable the 
representative to act intelligently upon it. 
Central Optical Merchandising Co. v. 
Lowe's Estate, 249 Miss. 61, 160 So. 2d 
673 (1964). 

Though a claim may satisfy minimum 
requirements the personal representative 
may require the creditor to make it more 
definite and certain where it does not 
sufficiently advise him of its essential de- 
tails or nature. Central Optical Merchan- 
dising Co. v. Lowe's Estate, 249 Miss. 61, 
160 So. 2d 673 (1964). 

Where a claimant presents in good faith 
a claim in substantial compliance with the 
statute, it is not equitable for the dece- 
dent's representation to wait until the 
time for filing claims has expired and then 
to assert that the itemized account is not 
technically sufficient and thereby to bar 
the claim. Central Optical Merchandising 
Co. v. Lowe's Estate, 249 Miss. 61, 160 So. 
2d 673 (1964). 

A claim for premiums upon insurance 
policies is sufficiently itemized where it 
shows the kind of policy, the policy num- 
ber, the period covered, the amount due on 
final audit, and the due date. Stewart v. 
Williamson's Estate, 243 Miss. 450, 138 
So. 2d 742 (1962). 

The statute clearly contemplates that, 
in presenting claims against the estate of 
a decedent, the evidence or statement of 
same probated must on its face show a 
prima facie right in the claimant to re- 
cover from the estate the amount claimed, 
and that it must disclose the nature and 
amount of the claim with sufficient previ- 
sion to bar, when paid, an action therefor. 
Johnson v. Hannon, 211 Miss. 207, 51 So. 
2d 283 (1951). 

Where a claim was for services rendered 
as a servant of deceased for washing, 
ironing, cooking, cleaning house and etc., 



for 842 days at a $1.00 per day and night 
totalling the sum of $842, the statement of 
claim was sufficient on its face to inform 
the administrator that the services were 
rendered under an implied, if not an ex- 
press, promise to pay for the same and the 
claimant should be permitted to introduce 
her proof to establish either an express or 
implied promise to pay for the services. 
Johnson v. Hannon, 211 Miss. 207, 51 So. 
2d 283 (1951). 

A claim for "personal services" is too 
broad and indefinite; the statement of 
such a claim must specify the nature and 
character of the services rendered and 
that they were rendered pursuant to a 
contract with the decedent during his life- 
time, either express or implied, that the 
services were to be compensated for. John- 
son v. Odom, 202 Miss. 213, 31 So. 2d 120 
(1947). 

Omission of the middle name or initial 
of the decedent does not invalidate a claim 
presented for probate against an estate. 
Boggan v. Scruggs, 200 Miss. 747, 29 So. 
2d 86 (1947), overruled on other grounds, 
Talbert v. Ellzey, 203 Miss. 612, 35 So. 2d 
628 (1948). 

A form of claim merely stating that it is 
in account with the named decedent, set- 
ting forth the items and signed at the end 
is not defective as failing to disclose 
whether the debt claimed is due from or to 
the decedent's estate, and if from, to 
whom. Boggan v. Scruggs, 200 Miss. 747, 
29 So. 2d 86 (1947), overruled on other 
grounds, Talbert v. Ellzey, 203 Miss. 612, 
35 So. 2d 628 (1948). 

Certified copies of petitions in suit 
against foreign administrator in foreign 
state with statutory affidavits attached 
held sufficient statement of claim against 
estate. Voyles v. Robinson, 151 Miss. 585, 
118 So. 420 (1928). 

Defective description of some of the sev- 
eral items of a claim does not render the 
probate of the claim void. Gaulden v. Ram- 
sey, 123 Miss. 1, 85 So. 109 (1920). 

"To care and attention including board, 
lodging . . . and service for 3 years prior to 
the death of said Mrs. O. D. Graves, and 
being from April 20, 1913, to April 20, 
1916," properly states claim. Gaulden v. 
Ramsey, 123 Miss. 1, 85 So. 109 (1920). 

Where purchaser of claims did not item- 
ize them for probate, but listed each, giv- 
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ing amount and name of original creditor, 
this was not sufficient. Rogers v. 
Rosenstock, 117 Miss. 144, 77 So. 958 
(1918). 

The itemized account need not show 
days of month of doctor's visits; due date 
of each item held to be first day of month 
in which charged. Duffy v. Kilroe, 116 
Miss. 7, 76 So. 681 (1917). 

Statement of claim sufficiently signed 
where creditor signed affidavit attached 
thereto. Bankston v. Coopwood, 99 Miss. 
511, 55 So. 48 (1911). 

A claim for professional services not 
based upon an itemized account is suffi- 
ciently stated for probate if in writing and 
if it specifies a definite sum as due "for 
legal advice and services rendered" to de- 
ceased. Foster v. Shaffer, 84 Miss. 197, 36 
So. 243 (1904). 

6. Clerk's certificate. 

Defendants' promissory notes were 
properly probated where the clerk's certif- 
icate showed that each note was a true 
and correct copy of the original note and 
that after each original note was filed and 
numbered it was withdrawn and the copy 
substituted; the fact that the clerk did not 
mark on any of the original notes the word 
"filed" and did not number the original 
notes did not invalidate the probation of 
the notes. Estate of Wilson v. National 
Bank of Commerce, 364 So. 2d 1117 (Miss. 
1978). 

Where a creditor's claim against a dece- 
dent's estate is filed with the chancery 
clerk within the statutory six-month pe- 
riod, it is the purpose of the 1934 amend- 
ment to this section [Code 1942, § 568] to 
allow the clerk to enter a nunc pro tunc 
indorsement on the claim after the expi- 
ration of the statutory period. Ethridge v. 
Estate of Paul, 196 So. 2d 530 (Miss. 
1967). 

Bill against chancery clerk and his 
surety for failure to attach certificate to 
claim showing it was probated, allowed, 
and registered, because of which failure 
claim was disallowed, held not demur- 
rable since claimant would at least be 
entitled to nominal damages. Poyner v. 
Gilmore, 171 Miss. 859, 158 So. 922 
(1935). 

Claim rendered invalid by failure of 
clerk to make any endorsement showing 



probate, registration and allowance. Ste- 
vens v. D.R. Dunlap Mercantile Co., 108 
Miss. 690, 67 So. 160 (1915). 

Statute requiring endorsement of clerk 
is mandatory, but court within time period 
before claim is barred, where clerk's fail- 
ure was due to ignorance of duty, may 
enter order nunc pro tunc authorizing 
clerk to approve and allow claim. Stevens 
v. D.R. Dunlap Mercantile Co., 108 Miss. 
690, 67 So. 160 (1915). 

Clerk's certificate not invalidated by 
omission of word "probated" where shown 
statute complied with by claimant. Davis 
v. Blumenberg, 107 Miss. 432, 65 So. 503 
(1914). 

7. Withdrawal of instruments. 

Defendants' promissory notes were 
properly probated where the clerk's certif- 
icate showed that each note was a true 
and correct copy of the original note and 
that after each original note was filed and 
numbered it was withdrawn and the copy 
substituted; the fact that the clerk did not 
mark on any of the original notes the word 
"filed" and did not number the original 
notes did not invalidate the probation of 
the notes. Estate of Wilson v. National 
Bank of Commerce, 364 So. 2d 1117 (Miss. 
1978). 

Clerk keeps original note probated 
against estate until creditor requests 
withdrawal thereof, and clerk's statutory 
obligation to make certified copy to be 
retained by him arises only on claimant's 
request to withdraw original and exists 
only while original yet remains in clerk's 
hands. Merchants' & Mfrs.' Bank v. Busby, 
172 Miss. 394, 160 So. 577 (1935). 

Clerk held not liable for failure to cer- 
tify copies of notes filed against estate, 
resulting in disallowance of claim, in ab- 
sence of allegations that he had assured 
creditor at time of withdrawal of originals 
that certified copies had been made and 
filed, or promised to make and file certi- 
fied copies after withdrawal. Merchants' & 
Mfrs.' Bank v. Busby, 172 Miss. 394, 160 
So. 577 (1935). 

Probate of note withdrawn by claimant 
held void for absence of clerk's seal on 
certificate on copy of note, although certif- 
icate of probate was sealed. King v. Jones, 
171 Miss. 886, 158 So. 796 (1935), error 
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overruled, 171 Miss. 890, 158 So. 457 
(1935). 

Statute requires creditor probating 
claim against estate on deceased's note, in 
order to withdraw original note from 
clerk's office, to furnish for administrator, 
heirs, and other parties in interest full 
and true copy made or verified by clerk, 
accompanied by clerk's certificate, in- 
dorsed on copy or appended thereto, which 
certificate and copy must both remain on 
file among papers in clerk's office. Jordan 
v. Love, 171 Miss. 523, 157 So. 877 (1934). 

Where clerk certified copy of deceased's 
note filed for probate and sent certificate 
and original note back to claimant, who 
filed them away without observing irreg- 
ularity until after period for probation had 
expired, claim was not allowable, since 
statute was not complied with. Jordan v. 
Love, 171 Miss. 523, 157 So. 877 (1934). 

Statute regulating probate of claims 
and authorizing withdrawal of original 
note where clerk retains copy, held to 
authorize withdrawal of original attached 
affidavit where clerk retained a certified 
copy. Deposit Guar. Bank & Trust Co. v. 
Jordan's Estate, 171 Miss. 332, 157 So. 
876 (1934). 

Statute requires clerk of court, when 
original instruments executed by dece- 
dent are withdrawn from files, to make 
and retain certified copies. Merchants & 
Mfrs. Bank v. Fox, 165 Miss. 833, 147 So. 
789 (1933). 

Clerk's certificate on copies retained 
when original instruments executed by 
decedent are withdrawn from files, must 
be under hand and seal of clerk and must 
show clerk has had originals placed before 
him and that copies retained are true 
copies. Merchants & Mfrs. Bank v. Fox, 
165 Miss. 833, 147 So. 789 (1933). 

It is sufficient for clerk to indorse on 
copy retained of instrument executed by 
decedent and withdrawn from files that 
same is "true copy of original this day 
exhibited to me," dating certificate, sign- 
ing same, and affixing thereto his official 
seal. Merchants & Mfrs. Bank v. Fox, 165 
Miss. 833, 147 So. 789 (1933). 

Where original note of decedent is with- 
drawn from files, all indorsements and 
credits must be shown by copy retained 
and certificate. Merchants & Mfrs. Bank 
v. Fox, 165 Miss. 833, 147 So. 789 (1933). 



8. Defective probate. 

A claim upon a note is properly disal- 
lowed where the original is not filed. Stew- 
art v. Williamson's Estate, 243 Miss. 450, 
138 So. 2d 742 (1962). 

Claim by deceased's brother for a doc- 
tor's bill incurred by the decedent in his 
last illness, there being no evidence that 
the brother paid the claim at the request 
of the deceased, was properly refused 
since under the law such a claim should be 
separately probated on the affidavit of the 
original creditor. Martin v. De Jarnette, 
185 Miss. 76, 187 So. 202 (1939). 

Holder of note against estate must pro- 
bate original note or account for loss; 
claimant on open account must itemize as 
to dates and sums furnished. Levy v. Mer- 
chants' Bank & Trust Co., 124 Miss. 325, 
86 So. 807 (1921). 

Decree disallowing claim not probated 
according to law affirmed where record 
does not contain note or account at- 
tempted to be probated. Home v. McAlpin, 
101 Miss. 129, 57 So. 420 (1912). 

In suit against executor for debt due by 
testator, proof of correctness of claim prop- 
erly rejected where not signed by the 
creditor and no affidavit attached. Walker 
v. Nelson, 87 Miss. 268, 39 So. 809 (1906). 

9. Affidavit. 

Where the timely affidavit filed by the 
creditor designated as the credit account 
the decedent's business rather than the 
decedent himself, and it neither presented 
written evidence of the claim nor an item- 
ized account thereof, it provided no infor- 
mation to the administrator of the estate 
from which he could reasonably act in 
either allowing or disallowing the claim, 
and the trial court properly refused to 
allow the creditor to amend his complaint 
after the expiration of 6 months. Stuart C. 
Irby Co. v. Patton, 301 So. 2d 845 (Miss. 
1974). 

Where statute of limitations would not 
run against claim of brother for services 
and necessaries furnished to his insane 
sister with expectation of repayment, un- 
til her death, it is not required that the 
affidavit state the time when decedent 
died, since the death is already estab- 
lished by the record giving jurisdiction of 
the case to the chancery court. Talbert v. 
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Ellzey, 203 Miss. 612, 35 So. 2d 628 
(1948). 

A claim based on a loan to the deceased 
to buy hotel bonds which were to be a gift 
to the creditor, evidenced by a check alleg- 
edly signed by the creditor, was not prop- 
erly probated as required hereunder, 
where there was a variance in the initials 
of the name of the creditor as it appeared 
on the statement of accounts, check and 
affidavit in support of the accounts, with 
no showing that the various names de- 
scribed the same person. Strange v. 
Strange, 189 Miss. 349, 197 So. 830 
(1940). 

Affidavit by creditor's agent amounts to 
no affidavit at all. Persons v. Griffin, 112 
Miss. 643, 73 So. 624 (1917). 

Affidavit failing to allege that claim "is 
not usurious" is insufficient. Cudahy 
Packing Co. v. Miller's Estate, 103 Miss. 
435, 60 So. 574 (1913). 

Affidavit by creditor's husband as her 
agent, fatally defective as statute requires 
that it be by creditor. Saunders v. Ste- 
phenson, 94 Miss. 676, 47 So. 783 (1908). 

The clerk had no jurisdiction to allow 
and register a claim where the probate 
failed to conform to the statute in the 
following particulars: The affidavit did not 
after the word "correct" incorporate the 
words "and owing from the deceased," and 
did not contain the words "that it is not 
usurious" nor the words "and that neither 
the affiant nor any person has received 
payment." Cheairs v. Cheairs, 81 Miss. 
662, 33 So. 414 (1903). 

10. Payment of claims. 

Will provision directing probate of 
claims against decedent's estate and ex- 
cepting "secured debts not due" cannot 
defeat obligation of the estate to pay a 
probated secured claim. Campbell v. 
Cason, 206 Miss. 420, 40 So. 2d 258 
(1949). 

An administrator has no right to pay a 
probated claim for services rendered to 
the deceased in his lifetime, in the ab- 
sence of either an express or implied 
promise on the part of the decedent to pay 
for the same. Johnson v. Odom, 202 Miss. 
213, 31 So. 2d 120 (1947). 

Claims for services rendered by intes- 
tate's next of kin in looking after intestate, 
were properly disallowed where there was 



no promise, agreement or circumstances 
from which it could be reasonably inferred 
that the intestate expected to pay, or that 
such next of kin expected to receive pay, 
for such services. Wells v. Brooks, 199 
Miss. 327, 24 So. 2d 533 (1946). 

Claim for services rendered by husband 
of daughter of intestate's nephew in as- 
sisting the nephew in managing the intes- 
tate's farm, was properly disallowed 
where there was no circumstances justify- 
ing any assent, express or implied, on the 
part of the intestate to pay the husband, 
and where he failed to show that he ren- 
dered any service of substantial benefit. 
Wells v. Brooks, 199 Miss. 327, 24 So. 2d 
533 (1946). 

Husband of daughter of deceased's 
nephew by half blood was entitled to fair 
and adequate compensation on a quantum 
meruit basis for services rendered in man- 
aging deceased's farm, where such ser- 
vices were performed in expectation that 
deceased would carry out unenforceable 
promise to leave her property to the 
daughter if husband performed such ser- 
vices. Wells v. Brooks, 199 Miss. 327, 24 
So. 2d 533 (1946). 

Claim against testator's estate, which 
purported to be itemized account or state- 
ment of claim in writing, which charged 
estate with purchase of note on which 
there was balance due, would be disal- 
lowed, where evidence clearly disclosed 
that there was no sale of note by claimant 
to testator, but that testator agreed to 
collect note for claimant, pay certain 
amount on debt of testator's son to testa- 
tor and turn over balance to claimant, and 
that testator merely became claimant's 
agent or trustee for collection of note. 
First Columbus Nat'l Bank v. Holesapple- 
Dillman, 174 Miss. 234, 164 So. 232 
(1935). 

Administrator is without authority to 
pay claim not presented as provided by 
this section [Code 1942, § 568] .A. A. 
Lehman & Co. v. Powe, 95 Miss. 446, 49 
So. 622 (1909). 

Decree directing distribution among 
heirs does not affect right to payment of 
probated claim; fact that claimant is also 
administrator who has filed its final ac- 
count is immaterial. Oliver v. Smith, 94 
Miss. 879, 49 So. 1 (1909). 
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11. Unprobated claims. 

Services rendered under an oral agree- 
ment between a father and daughter 
whereby the former agreed to leave the 
daughter her home in consideration of her 
living with him and taking care of him, 
constituted an unliquidated claim which 
could not be probated as required by this 
section [Code 1942, § 568], and being a 
liability in the strictest sense of the word, 
the daughter was not barred because the 
claim was not probated but was entitled to 
recover the reasonable value of her ser- 
vices. Stephens v. Duckworth, 188 Miss. 
626, 196 So. 219 (1940). 

The court has no power upon ex parte 
petitions to authorize a payment of an 
unprobated claim. Townsend v. Beavers, 
185 Miss. 312, 188 So. 1 (1939), error 
overruled, 185 Miss. 327, 189 So. 90 
(1939). 

While heirs and distributees, so far as 
they are each concerned, may consent to 
the payment by the administrator of un- 
probated debts against the estate, and 
after such consent and the payment in 
pursuance thereof will, in the absence of 
fraud or misrepresentation, be precluded 
from any attempt on their part to charge 
the administrator therewith, this does not 
bind or affect the interests of those who 
did not so consent. Townsend v. Beavers, 
185 Miss. 312, 188 So. 1 (1939), error 
overruled, 185 Miss. 327, 189 So. 90 
(1939). 

Payment of promissory notes which 
were not probated as required by this 
section [Code 1942, § 568] could not be 
surcharged against the administrator as 
to those distributees of the estate who 
consented thereto, although such consent 
was not binding on heirs and devisees who 
did not consent to such payment. Town- 
send v. Beavers, 185 Miss. 312, 188 So. 1 
(1939), error overruled, 185 Miss. 327, 189 
So. 90 (1939). 

Court cannot assume justice or correct- 
ness of claim not duly probated. Persons v. 
Griffin, 112 Miss. 643, 73 So. 624 (1917). 

Refusal to permit administrator to file 
plea, after close of evidence, setting up 
failure to probate within time fixed by 
statute, was erroneous. Johnson v. Suc- 
cess Brick Mach. Co., 93 Miss. 169, 46 So. 
957 (1908). 



Setoff cannot be based on unprobated 
claim. Cohn v. Carter, 92 Miss. 627, 46 So. 
60 (1908). 

12. Limitations. 

The rule that facts which prevented the 
running of the statute of limitations 
against a probated claim should appear in 
some form on probate thereof and cannot 
be made to appear for the first time by 
evidence offered when the claim is under 
consideration in administration of de- 
ceased's estate, does not apply to services 
and necessaries furnished by a brother to 
his insane sister, since limitations in such 
case does not begin to run until her death. 
Talbert v. Ellzey, 203 Miss. 612, 35 So. 2d 
628 (1948). 

Motion of claimant, who after expira- 
tion of six months for probate, moved that 
clerk be allowed to make proper certifi- 
cates of true copies of notes withdrawn 
and to sign probate and allowance, held 
properly overruled. Merchants & Mfrs. 
Bank v. Fox, 165 Miss. 833, 147 So. 789 
(1933). 

Estate of nonresident within state ad- 
ministered as though there were no other 
administration, and creditor may probate 
claim barred in other state but not in this 
state. Buckingham Hotel Co. v. Kimberly, 
138 Miss. 445, 103 So. 213 (1925). 

Full faith and credit clause held not to 
require treating order of dismissal in an- 
other state of probate claim for late filing 
as bar to claim in this state. Buckingham 
Hotel Co. v. Kimberly, 138 Miss. 445, 103 
So. 213 (1925). 

No action can be maintained on note not 
probated within time fixed. Johnson v. 
Success Brick Mach. Co., 93 Miss. 169, 46 
So. 957 (1908). 

13. Written evidence. 

In a probate proceeding involving a 
claim based upon an oral contract be- 
tween the claimant and the decedent 
whereby the claimant would lend the de- 
cedent $11,000 and the decedent would 
leave a bequest of certain real property to 
the claimant, the chancellor properly ad- 
mitted into evidence the claimant's can- 
celled check and the document reporting 
to be the defective holographic will of the 
decedent, neither of which had been at- 
tached as exhibits to the claim, where the 
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claim itself was based upon the oral con- 
tract and the exhibits were merely intro- 
duced as evidence in support of the claim. 
McKellar's Estate v. Brown, 404 So. 2d 
550 (Miss. 1981). 

The chancellor properly dismissed an 
amended probate of claim where the al- 
leged written contract between the dece- 
dent and the claimant did not in and of 
itself sufficiently state a claim against the 
estate and where the claimant failed to 
allege and prove compliance with the var- 
ious conditions of the agreement. French 
v. Druetta, 399 So. 2d 1327 (Miss. 1981). 

Where the timely affidavit filed by the 
creditor designated as the credit account 
the decedent's business rather than the 
decedent himself, and it neither presented 
written evidence of the claim nor an item- 
ized account thereof, it provided no infor- 
mation to the administrator of the estate 
from which he could reasonably act in 
either allowing or disallowing the claim, 
and the trial court properly refused to 
allow the creditor to amend his complaint 
after the expiration of 6 months. Stuart C. 
Irby Co. v. Patton, 301 So. 2d 845 (Miss. 
1974). 

Where the respective proofs of two notes 
presented as claim against an estate re- 
cited that the claim was "annexed" and 
that the original was presented therewith, 
and described the claim with great partic- 



ularity and with such accuracy that there 
could be no mistake as to what claims 
were referred to, there was a sufficient 
compliance with this section [Code 1942, 
§ 568], notwithstanding that the proofs 
were not physically attached to the 
claims, this section being mandatory as to 
substance but not as to letter. Fidelity 
Mut. Life Ins. Co. v. Goldstein, 187 Miss. 
285, 192 So. 584 (1939). 

Claims, giving claimant's name and 
stating that specified amount is due for 
clearing land, should be allowed where 
correctness proved by evidence of amount 
of work and price per acre is shown by 
written agreement signed by deceased. 
Fairley v. Fairley, 120 Miss. 400, 82 So. 
267 (1919). 

Joint and several note of claimant and 
deceased husband with attached receipt of 
payment in full by claimant, was written 
evidence on its face of her claim for one- 
half the payment. Wells v. McCollough, 
113 Miss. 401, 74 So. 289 (1917). 

It was error to disallow claim of creditor 
who lost original of his claim after pro- 
bate, but filed copies thereof on day set for 
filing. Keiffer Bros. Co. v. Bank of Com- 
merce, 105 Miss. 662, 63 So. 189 (1913). 

Claim properly disallowed where claim- 
ant filed only copy of receipt signed by 
decedent, evidencing his claim. McMahon 
v. Foy, 104 Miss. 309, 61 So. 421 (1913). 
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§ 91-7-151. Claims to be registered in ninety days or barred; 
amendment of affidavits. 

All claims against the estate of deceased persons, whether due or not, shall 
be registered, probated and allowed in the court in which the letters testa- 
mentary or of administration were granted within ninety (90) days after the 
first publication of notice to creditors to present their claim. Otherwise, the 
same shall be barred and a suit shall not be maintained thereon in any court, 
even though the existence of the claim may have been known to the executor 
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or administrator. Where the affidavit is made in good faith and the claim is 
registered, probated and allowed by the clerk but the affidavit is defective or 
insufficient, the court may allow the affidavit to be amended so as to conform 
to the requirements of the statute, at any time before the estate is finally 
settled; whereupon the probate shall be as effective and the claim as valid 
against the estate as if the affidavit had been correct and sufficient in the first 
instance. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 20 (5); 1857, ch. 60, art. 83; 
1871, § 1141; 1880, § 2028; 1892, § 1933; Laws, 1906, § 2107; Hemingway's 
1917, § 1775; Laws, 1930, § 1672; Laws, 1942, § 569; Laws, 1926, ch. 157; 
Laws, 1975, ch. 373, § 5, eff from and after January 1, 1976. 

JUDICIAL DECISIONS 



1. In general; applicability. 

2. — Applicability to particular circum- 

stances. 

3. Timeliness. 

4. Waiver of bar. 

5. Accrual of claim before or after death. 

6. Claims on suits brought before or af- 

ter death. 

7. Defective notice. 

8. Amendment of claim or affidavit. 

1. In general; applicability. 

Section 91-7-151 applies only to mone- 
tary claims against an estate. Allen v. 
Mayer, 587 So. 2d 255 (Miss. 1991). 

Executrix was properly surcharged for 
payment of decedent's debts which had 
not been probated, registered, or allowed. 
Harper v. Harper, 491 So. 2d 189 (Miss. 
1986). 

The statute is not applicable to a situa- 
tion where a party denies that it is in- 
debted to an estate and raises no claim 
against the estate. Bible Ministry Ass'n v. 
Merritt, 391 So. 2d 641 (Miss. 1980). 

The six months statute of limitations as 
to claims of creditors is irrelevant to an 
action against the personal representative 
and heirs of a decedent seeking adjudica- 
tion of the existence of a partnership and 
an accounting of the partnership property. 
Kelly v. Windham, 204 So. 2d 477 (Miss. 
1967). 

An unliquidated claim is not 
probatable. Powell v. Buchanan, 245 Miss. 
4, 147 So. 2d 110 (1962). 

This section [Code 1942, § 569] oper- 
ates to bar a claim for services, notwith- 
standing a dispute as to rate of compen- 



sation. Love v. Strong's Estate, 234 Miss. 
869, 108 So. 2d 215 (1959). 

This section [Code 1942, § 569] applies 
only to contractual claims and not to those 
in tort. Mossier Acceptance Co. v. Moore, 
218 Miss. 757, 67 So. 2d 868 (1953); Han- 
cock v. Pyle, 191 Miss. 546, 3 So. 2d 851 
(1941). 

The term "claim" in statutes relating to 
claims against estates includes not only 
debts already due, but unmatured debts, 
but it applies only to specific money de- 
mands due or to become due and not to 
inchoate and contingent claims. Reedy v. 
Alexander, 202 Miss. 80, 30 So. 2d 599 
(1947). 

A claim against the estate of a deceased 
person is a demand of a pecuniary nature, 
which could have been enforced against 
the decedent during his lifetime; the term 
does not include a claim to the proceeds of 
the sale of personal property of an estate. 
Reedy v. Alexander, 202 Miss. 80, 30 So. 
2d 599 (1947). 

That widow's petition, claiming the pro- 
ceeds of certain personalty sold by order of 
the court as her own rather than that of 
the estate, had the oath of probate at- 
tached to it, and the clerk certified it had 
been probated, registered and allowed, did 
not convert it to a probatable or probated 
claim. Reedy v. Alexander, 202 Miss. 80, 
30 So. 2d 599 (1947). 

The statute of limitations does not bar 
the claim of an administrator against the 
estate for an individual debt duly pro- 
bated and not barred at the time of his 
appointment. Oliver v. Smith, 94 Miss. 
879, 49 So. 1 (1909). 
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Claim for damages is not within this 
section [Code 1942, § 569]; the section 
refers to contractual claims only. Feld v. 
Borodofski, 87 Miss. 727, 40 So. 816 
(1906). 

This section [Code 1942, § 569] has no 
application to a surviving partner admin- 
istering partnership assets. Lance v. Cal- 
houn, 85 Miss. 375, 37 So. 1014 (1905). 

2. — Applicability to particular cir- 
cumstances. 

Statute was inapplicable to a claim for 
furniture, since the claim was not pecuni- 
ary in nature and was therefore not a 
probatable claim within the meaning of 
the statute. Allen v. Mayer, 587 So. 2d 255 
(Miss. 1991). 

Since the liability of the deceased guar- 
antor of a promissory note was contingent, 
and would possibly never occur, § 91-7- 
151 did not require that it be filed for 
probate within a period of 90 days follow- 
ing first notice to creditors, and thus the 
trial court erred in dismissing the lender 
bank's suit against the guarantor's estate. 
Peoples Bank v. Wyatt, 441 So. 2d 117 
(Miss. 1983). 

In an action seeking to compel a perfect 
inventory, void certain conveyances, par- 
tition property, and establish a claim 
against an estate, §§ 91-7-149, 91-7-251 
had no application and petitioner's claim 
was improperly dismissed as untimely, 
where the claim was not for a specific 
money demand due or to become due but 
rather was an inchoate and contingent 
claim involving the ownership by co-ten- 
ancy of specific property. Maxwell v. 
Yuncker, 419 So. 2d 580 (Miss. 1982). 

A creditor's claim against decedent's es- 
tate for default on an unsecured note 
assumed by decedent was barred by this 
section's 90 day statute of limitations, 
where the balance due under the note was 
not an inchoate or contingent claim ex- 
cepted from the statute, but was a claim 
enforceable against decedent during his 
lifetime. Barrett v. Moffitt, 381 So. 2d 624 
(Miss. 1980). 

The claim of a bank, based on an agree- 
ment between the decedent and the man- 
aging director of the bank for services to 
be rendered the decedent in consideration 
of an assignment of 30 percent of the 
decedent's interest in another's estate, 



was not a joint, undivided and inchoate 
interest or a contingent unliquidated 
claim not subject to probate provisions 
and the time limitation with which to file 
the claim against an estate, but was in- 
stead a claim for personal services which 
was barred by the bank's failure to file its 
claim until 6 months had elapsed from the 
first publication notice to creditors by the 
administrator. Vacek v. Hoerner-Bank of 
W. Berlin, Germany, 258 So. 2d 793 (Miss. 
1972). 

Where payee failed to timely probate a 
claim on a note of deceased, and was 
barred from asserting claim on the note as 
an unsecured creditor, he was entitled to 
recovery of the salvage value of the de- 
stroyed automobile which had been mort- 
gaged to secure the note. Mossier Accep- 
tance Co. v. Moore, 218 Miss. 757, 67 So. 
2d 868 (1953). 

Purchaser's claim against decedent's es- 
tate for purchase price of royalty interest 
in oil and gas lease because of breach of 
warranty based on decedent's prior con- 
veyance of his interest, there having been 
no production of oil and gas under the 
lease prior to decedent's death, was a 
probatable claim against decedent's estate 
which was barred for failure to probate 
same within the period prescribed by this 
section [Code 1942, § 569]. Dale v. 
Hickman, 207 Miss. 606, 42 So. 2d 810 
(1949). 

Claims for the proceeds of timber sold 
from land purchased at an invalid foreclo- 
sure sale, and rents received by the pur- 
chaser, are not required to be probated 
within six months, the claims coming 
within the purview of such requirement 
being such as, if paid by the executor or 
administrator, would prima facie entitle 
him to credit therefor. Hancock v. Pyle, 
191 Miss. 546, 3 So. 2d 851 (1941). 

Where executor failed to probate claim 
against estate secured by mortgage, devi- 
see was not entitled to have land exoner- 
ated and claim paid out of general assets. 
Howell v. Ott, 182 Miss. 252, 180 So. 52 
(1938), error overruled, 182 Miss. 286, 181 
So. 740 (1938). 

Unliquidated claim against negligent 
bank director is not a claim for probate 
against his estate. Boyd v. Applewhite, 
121 Miss. 879, 84 So. 16 (1920), modified, 
123 Miss. 185, 85 So. 87 (1920). 
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The limitation provided under this sec- 
tion [Code 1942, § 569] does not apply 
where a will creates an express trust for 
the payment of debts and the executor 
follows the directions of the will as pro- 
vided in Code 1942, § 518. Gordon v. 
McDougall, 84 Miss. 715, 37 So. 298 
(1904). 

The liability of a surety on a guardian's 
bond is not a probatable claim against the 
estate of a deceased surety and is not 
barred by any statute of limitations relat- 
ing to the probate of claims. Savings Bldg. 
& Loan Ass'n v. Tart, 81 Miss. 276, 32 So. 
115 (1902). 

3. Timeliness. 

A claim presented for probate on De- 
cember 27, 1946, was not presented 
within the six-months period where the 
first notice to creditors was published 
June 26, 1946. Paine Plumbing & Supply 
Co. v. McMurtray's Estate, 203 Miss. 334, 
34 So. 2d 676 (1948). 

Where it appeared that on the death of 
one partner, the surviving partner had 
agreed to hold the shares of two of the 
decedent's heirs as an active trust for 
their benefit until demand was made by 
them for payment of the principal, that all 
of the parties to the agreement had died 
and the estate of the surviving partner 
had been administered, with due notice 
given to creditors, a bill filed by heirs of 
the first deceased partner, more than 
three and one-half years after the death of 
the surviving partner and after the estate 
had been administered and the personal 
property distributed, and without a claim 
having been presented to the administra- 
trix of his estate, to fix and impose a 
money decree upon the administratrix 
and the heirs at law of the surviving 
partner, was barred by the nonclaim stat- 
ute, and also by the statute relating to 
limitation of actions on unwritten con- 
tracts. Whitaker v. Davenport, 193 Miss. 
523, 10 So. 2d 202 (1942). 

4. Waiver of bar. 

The bar of the statute cannot be waived 
by the conduct of the administrator, how- 
ever misleading or designing. Harkness v. 
Kansas City, M. & B.R. Co., 33 So. 77 
(Miss. 1902). 



5. Accrual of claim before or after 
death. 

Executrix would be surcharged for the 
amount the testamentary trust property 
was damaged or put in jeopardy due to her 
mortgaging of estate's unencumbered real 
property as security for debt incurred by 
testator which was never probated. Har- 
per v. Harper, 491 So. 2d 189 (Miss. 1986). 

A vendor's election to probate and reg- 
ister a promissory note executed in con- 
junction with a deed of trust against the 
purchaser's estate, which was not pur- 
sued, was lost at the end of the 90 day 
limitation period of § 91-7-151; however, 
that section, as qualified by § 91-7-167, 
did not bar the vendor's election to pursue 
the trust or lien establishment against the 
specific real estate, which arose at the 
time the deed of trust was mistakenly 
cancelled by the bank. First Nat'l Bank v. 
Huff, 441 So. 2d 1317 (Miss. 1983). 

Where statutory liability of bank stock- 
holder had accrued prior to stockholder's 
death but claim had not been probated, 
suit to recover such statutory liability 
instituted after expiration of statutory pe- 
riod for presenting claims held barred. 
Gray v. Love, 173 Miss. 390, 161 So. 679 
(1935). 

Claim against bank stockholder for 
statutory liability having accrued prior to 
stockholder's death, which occurred after 
bank became insolvent and closed, was 
required to be probated the same as other 
unsecured debts. Gray v. Love, 173 Miss. 
390, 161 So. 679 (1935). 

Compliance with statute providing that 
all claims against estate of deceased per- 
sons, whether due or not shall be regis- 
tered, probated, and allowed in court in 
which letters testamentary or of adminis- 
tration were granted within six months 
after first publication of notice to credi- 
tors, is mandatory. Gray v. Love, 173 Miss. 
390, 161 So. 679 (1935). 

A decedent's estate is not liable for an 
assessment against the decedent as a 
stockholder in a failed national bank, 
made in the decedent's lifetime, where a 
claim therefor was not presented within 
the time limited by statute. Mann v. 
Kleisdorff, 16 F.2d 997 (5th Cir. 1927). 

Liability of endorser of note as collateral 
security for another, not having matured 
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at endorser's death, need not be probated 
as claim. Sledge & Norfleet Co. v. Dye, 140 
Miss. 779, 106 So. 519 (1926). 

Claim against estate of deceased stock- 
holder in bank, for double liability, is 
barred unless probated, where stock- 
holder died after liability accrued. Board 
of Bank Exmrs. v. Grenada Bank, 135 
Miss. 242, 99 So. 903 (1924). 

Claims maturing before decedent's 
death are barred, notwithstanding pro- 
bate, by failure to sue thereon within four 
years and six months from grant of let- 
ters. Rogers v. Rosenstock, 117 Miss. 144, 
77 So. 958 (1918). 

6. Claims on suits brought before or 

after death. 

Law requiring claims to be probated 
within six months applies only to claims 
on which suit was not brought during 
decedent's lifetime. Henry v. W.T. 
Rawleigh Co., 152 Miss. 320, 120 So. 188 
(1929); Dillard & Coffin Co. v. Woollard, 
124 Miss. 677, 87 So. 148 (1921). 

7. Defective notice. 

The failure of the illegitimate children 
of a decedent to assert any claim in the 
decedent's estate until after the expiration 
of 90 days from the date of the first pub- 
lication of notice to creditors did not bar 
their claim of heirship or wrongful action 
where the petition for letters of adminis- 
tration specifically named the illegitimate 
children as the natural children of the 
decedent and the administratrix failed to 
give them notice of the letters' issuance. 
Leflore ex rel. Primer v. Coleman, 521 So. 
2d 863 (Miss. 1988). 

Note executed by deceased held not 
barred by limitations, though over six 
months had elapsed since probate pro- 
ceedings, where proceedings were had 
without proper notice because of omission 
of word "claims" in notice to creditors, and 
having no equivalent word since, though 
creditors may file and prove claims, 
whether statutory notice was given or not, 
they are not barred from right to probate 
unless notice conforms to statute. 
Bankston v. First Nat'l Bank & Trust Co., 
177 Miss. 719, 171 So. 18 (1936). 

Administrator who invoked strict doc- 
trine that probate of note was invalid 
because clerk's name and seal of court 



were not on copy of note held required to 
conform to strict compliance with statu- 
tory notice for probate proceedings. 
Bankston v. First Nat'l Bank & Trust Co., 
177 Miss. 719, 171 So. 18 (1936). 

Where notice given to creditors is insuf- 
ficient to set six months' statute in motion, 
creditors may amend probate of claims at 
any time before estate is closed, without 
court's leave. Bell v. Union & Planters' 
Bank & Trust Co., 158 Miss. 486, 130 So. 
486 (1930), motion denied, 161 Miss. 275, 
131 So. 257 (1930). 

Claim not barred by failure to probate 
where notice not published for three con- 
secutive weeks and no proof of publication 
made and filed with clerk. Boutwell v. 
Farmers' & Traders' Bank, 118 Miss. 50, 
79 So. 1 (1918). 

8. Amendment of claim or affidavit. 

The chancellor properly dismissed an 
amended probate of claim where the al- 
leged written contract between the dece- 
dent and the claimant did not in and of 
itself sufficiently state a claim against the 
estate and where the claimant failed to 
allege and prove compliance with the var- 
ious conditions of the agreement. French 
v. Druetta, 399 So. 2d 1327 (Miss. 1981). 

Where the timely affidavit filed by the 
creditor designated as the credit account 
the decedent's business rather than the 
decedent himself, and it neither presented 
written evidence of the claim nor an item- 
ized account thereof, it provided no infor- 
mation to the administrator of the estate 
from which he could reasonably act in 
either allowing or disallowing the claim, 
and the trial court properly refused to 
allow the creditor to amend his complaint 
after the expiration of 6 months. Stuart C. 
Irby Co. v. Patton, 301 So. 2d 845 (Miss. 
1974). 

Amendment of a claim after the time for 
filing is permissible unless it increases the 
amount of the claim, sets up a new cause 
of action, and materially changes the ba- 
sis for the claim. Central Optical Mer- 
chandising Co. v. Lowe's Estate, 249 Miss. 
61, 160 So. 2d 673 (1964). 

A claim for the unpaid balance on an 
open account for merchandise sold is a 
sufficient "itemized account" to be 
amended after the period for filing and to 
be applified by evidence where contested. 
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Central Optical Merchandising Co. v. 
Lowe's Estate, 249 Miss. 61, 160 So. 2d 
673 (1964). 

A claim for a balance due on account for 
merchandise sold is susceptible of amend- 
ment after expiration of the time for filing 
where it revealed debits and credits, al- 
leged the balance, and was accompanied 
by photostats of invoices. Central Optical 
Merchandising Co. v. Lowe's Estate, 249 
Miss. 61, 160 So. 2d 673 (1964). 

Where certain accounts against an es- 
tate were supported by affidavits which 



did not show the authority of the person 
signing, amended affidavits could be filed 
in each of the claims under this section 
[Code 1942, § 569]. Hughes v. Box, 224 
Miss. 513, 81 So. 2d 242 (1955). 

Statute requiring court order authoriz- 
ing amendment of affidavit to probated 
claims applies to amendments after expi- 
ration of six months' period. Bell v. Union 
& Planters' Bank & Trust Co., 158 Miss. 
486, 130 So. 486 (1930), motion denied, 
161 Miss. 275, 131 So. 257 (1930). 



RESEARCH REFERENCES 



ALR. Amendment of claim against de- 
cedent's estate after expiration of time for 
filing claims. 56 A.L.R.2d 627. 

Power and responsibility of executor or 
administrator to compromise claim 
against estate. 72 A.L.R.2d 243. 

What constitutes rejection of claim 
against estate to commence running of 



statute of limitations applicable to re- 
jected claims. 36 A.L.R.4th 684. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 1188, 1190, 1194. 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 752-767. 



§ 91-7-153. Registration of claim stops limitation. 

The presentation of a claim, and having it probated and registered as 
required by law, shall stop the running of the general statute of limitations as 
to such claim, whether the estate be solvent or insolvent. 

SOURCES: Codes, 1880, § 2062; 1892, § 1936; Laws, 1906, § 2110; Hemingway's 
1917, § 1778; Laws, 1930, § 1673; Laws, 1942, § 570. 

JUDICIAL DECISIONS 



1. In general. 

In a probate proceeding based upon an 
oral contract whereby the decedent prom- 
ised to bequeath to the claimant a parcel 
of real property in return for a loan of 
$11,000, the cause of action for breach of 
the oral contract arising out of the failure 
of the will to be admitted to probate did 
not arise until the death of the decedent; 
therefore, where the claim for probate was 
filed within three months of the decedent's 
death, it was not barred by the three-year 
statute of limitations for all contracts set 
forth in § 15-1-29. McKellar's Estate v. 
Brown, 404 So. 2d 550 (Miss. 1981). 



Probated claim maturing before dece- 
dent's death barred, notwithstanding pro- 
bate, by failure to sue thereon within four 
years and six months. Rogers v. 
Rosenstock, 117 Miss. 144, 77 So. 958 
(1918). 

Presentation, probating, and register- 
ing claim stops running of general statute 
of limitations. Duffy v. Kilroe, 116 Miss. 7, 
76 So. 681 (1917). 

Claim for medical services during de- 
ceased's last illness not barred until after 
4 years and 6 months. Hardenstein v. 
Brien, 96 Miss. 493, 50 So. 979 (1910). 
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RESEARCH REFERENCES 

ALR. What constitutes rejection of Am Jur. 31 Am. Jur. 2d, Executors and 
claim against estate to commence running Administrators §§ 1188, 1190, 1194. 
of statute of limitations applicable to re- 
jected claims. 36 A.L.R.4th 684. 

§ 91-7-155. Executor to pay probated, registered debts. 

It shall be the duty of an executor or administrator to speedily pay the 
debts due by the estate out of the assets, if the estate be solvent; but he shall 
not pay any claim against the deceased unless the same has been probated, 
allowed, and registered. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (90); 1857, ch. 60, art. 81; 
1871, §§ 1135, 1137; 1880, §§ 2026, 2027; 1892, § 1931; Laws, 1906, § 2105; 
Hemingway's 1917, § 1773; Laws, 1930, § 1674; Laws, 1942, § 571. 

Cross References — Duty of legal representative of public officer who dies having 
public money in his hands to pay over the same, see § 25-1-67. 

Payment of debts from escheated property, see §§ 89-11-17, 89-11-19. 

Duty of administrator with the will annexed in regard to the payment of debts, see 
§ 91-7-47. 

Directions of will regarding payment of debts, see § 91-7-49. 

Payment of debts by temporary administrator, see § 91-7-57. 

Payment of debts prior to adjudication of insolvency of estate, see § 91-7-269. 

JUDICIAL DECISIONS 

1. In general. not probated within six-month period af- 

Executrix would be surcharged for the ter publication of first notice by executor 

amount the testamentary trust property to creditors of estate, as such expendi- 

was damaged or put in jeopardy due to her tures are without authority of law unless 

mortgaging of estate's unencumbered real claims had been probated. Oberst v. 

property as security for debt incurred by Mullens, 43 So. 2d 560 (Miss. 1949). 

testator which was never probated. Har- The court has no power upon ex parte 

per v. Harper, 491 So. 2d 189 (Miss. 1986). petitions to authorize a payment of an 

Executrix was properly surcharged for unprobated debt or claim. Townsend v. 

payment of decedent's debts which had Beavers, 185 Miss. 312, 188 So. 1 (1939), 

not been probated, registered, or allowed, error overruled, 185 Miss. 327, 189 So. 90 

Harper v. Harper, 491 So. 2d 189 (Miss. (1939). 

1986). Administrator may pay claim for fu- 

This provision, being in derogation of neral expenses without probate. Gaulden 

the common-law rule, must be construed v. Ramsey, 123 Miss. 1, 85 So. 109 (1920). 

strictly. Riegelhaupt v. Ostroffsky, 237 Administrator without authority to pay 

Miss. 521, 115 So. 2d 331 (1959). claim not presented according to law. A. 

Executor should be surcharged in his Lehman & Co. v. Powe, 95 Miss. 446, 49 

final account with sum which he paid out So. 622 (1909). 

of funds of estate in settlement of just Setoff cannot be based on unprobated 

claims against estate which were required claim. Cohn v. Carter, 92 Miss. 627, 46 So. 

by law to be duly probated but which were 60 (1908). 
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RESEARCH REFERENCES 



ALR. Necessity of presenting spouse's 
claim under separation agreement to per- 
sonal representative of other spouse's es- 
tate. 58 A.L.R.2d 1283. 

Power and responsibility of executor or 
administrator to compromise claim 
against estate. 72 A.L.R.2d 243. 



Garnishment against executor or ad- 
ministrator by creditor of estate. 60 
A.L.R.3d 1301. 

Appealability of probate orders allowing 
or disallowing claims against estate. 84 
A.L.R.4th 269. 



§ 91-7-157. Executor to pay taxes. 

An executor or administrator shall pay all taxes that may be due on real 
and personal property belonging to the estate. 

SOURCES: Codes, 1892, § 1930; Laws, 1906, § 2104; Hemingway's 1917, § 1772; 
Laws, 1930, § 1675; Laws, 1942, § 572. 

Cross References — Income tax returns by fiduciaries, see § 27-7-35. 

Time for filing income tax return, see § 27-7-41. 

Tax upon settlement of fiduciary's account, see § 27-7-69. 

Inheritance tax generally, see §§ 27-9-1 et seq. 

Inheritance tax returns by executor, see § 27-9-23. 

When inheritance tax shall be due, see § 27-9-27. 

Lien for payment of estate taxes, see § 27-9-35. 

Executor's personal liability for estate taxes, see § 27-9-37. 

Tax upon settlement of executor's account, see § 27-9-41. 

Payment of estate taxes as prerequisite to approval of final account, see § 27-9-41. 

Enforcement of payment of taxes by tax collector, see § 27-41-11. 

JUDICIAL DECISIONS 



1. In general. 

Executrix was properly surcharged with 
amount of interest and penalties paid 
from decedent's estate funds for the late 
filing of federal and state estate tax re- 
turns. Harper v. Harper, 491 So. 2d 189 
(Miss. 1986). 

Unpaid taxes did not constitute valid 
defense to executrix's suit for specific per- 
formance against purchaser of realty sold 
under power of sale in will, since executrix 
has duty under this section [Code 1942, 
§ 572] to pay the taxes and such obliga- 
tion can be readily accounted for under 
the decree for specific performance. Davis 
v. Sturdivant, 197 Miss. 139, 19 So. 2d 499 
(1944). 

In compliance with decree for specific 
performance of realty sold by executrix 
under power of sale in will, purchaser is 
entitled to deed free from lien for unpaid 
taxes. Davis v. Sturdivant, 197 Miss. 139, 
19 So. 2d 499 (1944). 



Decision of umpire designated by will to 
settle disputes between executors, deter- 
mining that taxes on real estate devised 
subject to the mortgage debt thereon were 
not payable by the estate but by the devi- 
see, was not binding on the devisee, where 
the provision for action by such umpire 
was designed to bring about harmony be- 
tween the executors, and such decision 
was contrary to the manifest intention of 
the testatrix. Eatherly v. Winn, 185 Miss. 
742, 189 So. 99 (1939). 

Where the testatrix provided for the 
payment by her executors of all her just 
and legal debts, taxes on real estate accru- 
ing and due for the year prior to her death, 
were to be paid by her executors and were 
not chargeable against the devisee of such 
real estate devised to him subject to one- 
half of the mortgage debt thereon. 
Eatherly v. Winn, 185 Miss. 742, 189 So. 
99 (1939). 

Administrator was properly permitted 
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to take credit for payment of taxes on Administrator on accounting was enti- 
realty and merchandise. Crescent Furn. & tied to allowance for taxes paid on land of 
Mattress Co. v. Morgan, 178 Miss. 824, the estate. Davis v. Blumenberg, 107 Miss. 
173 So. 290 (1937). 432, 65 So. 503 (1914). 

Legatees and distributees not required 
to pay taxes. Tonnar v. Wade, 153 Miss. 
722, 121 So. 156 (1929). 

RESEARCH REFERENCES 

ALR. Liability of executor, administra- estate because of overpaying or unneces- 

tor, trustee, or his counsel, for interest, sarily paying tax. 55 A.L.R.3d 785. 

penalty, or extra taxes assessed against Am Jur. 31 Am. Jur. 2d, Executors and 

estate because of tax law violations. 47 Administrators §§ 581, 582. 

A.L.R.3d 507. C JS. 34 C. J.S., Executors and Adminis- 

Liability of executor or administrator to trators § 409. 

§ 91-7-159. Agreement with commissioner of internal reve- 
nue to exercise discretion in distributing assets of estate or 
trust. 

The executor, trustee, or other fiduciary having discretionary powers 
under a last will and testament or transfer in trust shall be authorized to enter 
into agreements with the commissioner of internal revenue of the United 
States of America and other taxing authorities to exercise the fiduciary's 
discretion so that the assets to be distributed in satisfaction of a bequest or 
transfer in trust will be selected in such a manner that cash and other 
properties distributed will have an aggregate fair market value representative 
of the pecuniary legatee's or transferee's proportionate share of the apprecia- 
tion or depreciation in value to the date, or dates, of distribution of all property 
then available for distribution in satisfaction of such bequest or transfer. It is 
the purpose of this section to authorize such fiduciary to enter into any 
agreement that may be necessary or advisable in order to secure for federal 
estate tax purposes the maximum marital deduction available under the 
Internal Revenue Laws of the United States of America, and to do and perform 
all acts incident to such purpose. 

SOURCES: Codes, 1942, § 572.5; Laws, 1964, ch. 295, eff from and after passage 
(approved June 6, 1964). 

§ 91-7-161. Creditors whose claims are not due must accept 
payment. 

The executor or administrator may pay any debt, duly probated, allowed 
and registered, which is not due. After ninety (90) days from the grant of 
letters, the creditor shall accept payment thereof and give a full discharge 
therefor, upon the payment or tender to him of an amount equal to what the 
debt would have been had it been made payable on the day the payment or 
tender is made. 
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SOURCES: Codes, 1892, § 1938; Laws, 1906, § 2112; Hemingway's 1917, § 1780; 
Laws, 1930, § 1676; Laws, 1942, § 573; Laws, 1975, ch. 373, § 6, eff from and 
after January 1, 1976. 

JUDICIAL DECISIONS 

1. In general. bound her divorced husband and his heirs, 

This section [Code 1942, § 573] is indie- executors, and assigns even after his 

ative of a public policy favoring the early death, future and unmatured payments 

closing of estates of decedents as against under the agreement constituted a valid 

delays on account of unmatured claims, claim against the deceased husband's es- 

Deposit Guar. Nat'l Bank v. Kennington, tate, which this section [Code 1942, 

204 So. 2d 444 (Miss. 1967), corrected, 206 § 573] and the principles of equity re- 

So. 2d 337 (Miss. 1968). quired to be commuted to a lump sum 

Where a marital settlement agreement equal to its fair cash value. Deposit Guar, 

provided for monthly payments to the Nat'l Bank v. Kennington, 204 So. 2d 444 

divorced wife throughout her lifetime or (Miss. 1967), corrected, 206 So. 2d 337 

until she remarried, and the agreement (Miss. 1968). 

RESEARCH REFERENCES 

ALR. Power and responsibility of exec- 
utor or administrator to compromise 
claim against estate. 72 A.L.R.2d 243. 

§ 91-7-163. Claim of executor or administrator to be treated 
same as other claims. 

An executor or administrator shall not be allowed to retain any part of the 
assets in payment of his own claim against the deceased, unless the same be 
probated and registered as other claims and passed by the court. Every such 
claim shall stand upon an equal footing with other claims of the same nature. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (108); 1857, ch. 60, art. 85; 
1871, § 1143; 1880, § 2030; 1892, § 1935; Laws, 1906, § 2109; Hemingway's 
1917, § 1777; Laws, 1930, § 1677; Laws, 1942, § 574. 

Cross References — Disposal of debt owing from executor or administrator to 
deceased, see § 91-7-101. 

JUDICIAL DECISIONS 

1. In general. Administrator, whose individual claims 

Where testatrix, after executing will were barred because not timely filed, 

devising her right, title and interest in could not have claims for items accruing 

land gave deed of trust to executor cover- before decedent's death allowed under 

ing same land and clothed him with full guise of accounting. McDowell v. Minor, 

discretion, executor was entitled to stand 169 Miss. 339, 142 So. 491 (1932). 

on his security and not probate claim. Where administrator did not file his 

Howell v. Ott, 182 Miss. 252, 180 So. 52 individual claim within six months after 

(1938), error overruled, 182 Miss. 286, 181 notice to creditors should have been given, 

So. 740 (1938). probate of claim was nullity. McDowell 
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v. Minor, 158 Miss. 360, 130 So. 484 
(1930). 

Claim of administrator against estate 
for individual debt not barred by limita- 



tions where duly probated and not barred 
at time of appointment. Oliver v. Smith, 
94 Miss. 879, 49 So. 1 (1909). 



RESEARCH REFERENCES 

ALR. Appealability of probate orders 
allowing or disallowing claims against es- 
tate. 84 A.L.R.4th 269. 

§ 91-7-165. Claims may be contested. 

The executor or administrator, legatee, heir, or any creditor may contest a 
claim presented against the estate. The court or clerk may refer the same to 
auditors, who shall hear and reduce to writing the evidence on both sides, if 
any be offered, and report their findings with the evidence to the court. 
Thereupon the court may allow or disallow the claim, but such proceeding shall 
not be had without notice to the claimant. 

SOURCES: Codes, 1857, ch. 60, art. 84; 1871, § 1142; 1880, § 2029; 1892, § 1934; 
Laws, 1906, § 2108; Hemingway's 1917, § 1776; Laws, 1930, § 1678; Laws, 
1942, § 575. 

JUDICIAL DECISIONS 



1. Generally. 

2. Burden of proof of claims. 

3. Evidence. 

4. Decree. 

1. Generally. 

A former wife proved a valid claim 
against her former husband's estate for 
$30,600, where there was a prior court 
judgment finding that the husband was 
$600 in arrears in alimony payments, and 
their divorce decree required the husband 
to carry a $30,000 life insurance policy on 
his own life naming the wife as the policy's 
primary beneficiary after payment of then 
existing pledged debts, but the husband 
had let the policy lapse. Raspilair v. Estate 
of Raspilair, 583 So. 2d 970 (Miss. 1991). 

In order for a claimant to introduce 
evidence to support a claim against an 
estate for medical expenses upon contest, 
the claimant may proceed under § 41-9- 
119, but to do this, he or she must be 
allowed to go into court to present the bills 
incurred and to testify for what purpose 
they were incurred. Since a summary 
judgment, by its nature, disposes of a case 
before a trial is commenced, summary 



judgment practice under Rule 56, Miss. R. 
Civ. P. is inapplicable in contests of pro- 
bated claims because it is inconsistent 
with the statutory procedure which neces- 
sitates that a claimant enter court to 
introduce evidence in support of his or her 
claim and permits a personal representa- 
tive to rebut the claim. Thus, the proce- 
dure for summary judgment is not appli- 
cable to dispose of claims made under 
§ 91-7-149. Biloxi Regional Medical Ctr., 
Inc. v. Estate of Ross, 546 So. 2d 667 
(Miss. 1989). 

There is no conflict between § 91-7-165 
and the discovery rules and, therefore, in 
a proceeding to contest a claim probated 
against an estate, the estate had the right 
under Rules 26 and 33, Miss.R.Civ.P. to 
propound interrogatories and secure all 
relief appropriate for failure to answer. 
Biloxi Regional Medical Ctr., Inc. v. Estate 
of Ross, 546 So. 2d 667 (Miss. 1989). 

Time for taking appeal by administrator 
or executor unhappy with decree allowing 
contested claim runs from date of decree 
on claim, not from date of decree finally 
closing estate; efficient and orderly ad- 
ministration of estates and payment of all 
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just debts without unjustified delay com- 
pels this result. Braxton v. Johnson, 514 
So. 2d 1232, 84 A.L.R.4th 255 (Miss. 
1987). 

On filing of contest of probated claim, 
claimant need file no pleading in absence 
of demand or necessity for bill of particu- 
lars. Ellis v. Berry, 145 Miss. 652, 110 So. 
211 (1926). 

2. Burden of proof of claims. 

One filing claim for services rendered 
deceased has burden to establish by clear 
and convincing evidence that the services 
were rendered pursuant to an under- 
standing, express or implied. Wells v. 
Brooks, 199 Miss. 327, 24 So. 2d 533 
(1946). 

The burden of establishing a claim if 
contested, is upon the claimant although 
the claim has been admitted to probate by 
the clerk. Wooley v. Wooley, 194 Miss. 751, 
12 So. 2d 539 (1943). 

Where it appeared that in a hearing on 
contested claims against an estate, the 
administratrix proceeded first with her 
testimony, claimant's contention that she 
thereby assumed the burden of proof and 
adopted the legal effect of a probated 
claim announced in the chancellor's opin- 
ion, and that she was estopped to take a 
different position on appeal, was untena- 
ble in view of the effect and weight the 
chancellor erroneously attached to the 
mere fact that the claim had been admit- 
ted to probate. Wooley v. Wooley, 194 Miss. 
751, 12 So. 2d 539 (1943). 

3. Evidence. 

Where a claim meets certain minimum 
requirements, both the person asserting 
the claim and the personal representative, 
on a contest, have the right to introduce 
evidence to support their positions. Cen- 
tral Optical Merchandising Co. v. Lowe's 
Estate, 249 Miss. 61, 160 So. 2d 673 
(1964). 

Decision of chancellor that admission to 
probate of claims against an estate estab- 
lished a presumption of its correctness 



was erroneous as being a misconception of 
the effect of a probated claim, since a 
claim against an estate, although duly 
probated and registered, must be estab- 
lished by clear and reasonably positive 
evidence, if contested by the administra- 
trix. Wooley v. Wooley, 194 Miss. 751, 12 
So. 2d 539 (1943). 

A claim against the estate of a decedent, 
although duly probated and registered, 
must be established by clear and reason- 
ably positive evidence, if objected to by the 
administrator, or by any legatee, heir, or 
any creditor, and contested by such party 
in interest. Nicholson v. Dent, Robinson & 
Ward, 189 Miss. 658, 198 So. 552 (1940). 

Claim against testator's estate, which 
purported to be itemized account or state- 
ment of claim in writing, which charged 
estate with purchase of note on which 
there was a balance due, would be disal- 
lowed where evidence clearly disclosed 
that there was no sale of note by claimant 
to testator, but that testator agreed to 
collect note for claimant, pay certain 
amount on debt of testator's son to testa- 
tor and turn over balance to claimant, and 
that testator merely became claimant's 
agent or trustee for collection of note. 
First Columbus Nat'l Bank v. Holesapple- 
Dillman, 174 Miss. 234, 164 So. 232 
(1935). 

Under contract for services between 
claimant and intestate, at a fixed compen- 
sation, declarations of intestate to third 
person indicating willingness to pay 
claimant for services then being rendered, 
not sufficient to establish agreement to 
pay extra compensation therefor. Bell v. 
Oates, 97 Miss. 790, 53 So. 491 (1910). 

4. Decree. 

In contest of claim against decedent's 
estate, only decree allowing or disallowing 
claim can be rendered, and monetary 
judgment against administrator for sum 
for which claim is allowed, if allowed, 
would be erroneous. Trippe v. 
O'Cavanagh, 203 Miss. 537, 36 So. 2d 166 
(1948). 



RESEARCH REFERENCES 



ALR. Power and responsibility of exec- 
utor or administrator to compromise 
claim due estate. 72 A.L.R.2d 191. 



Power and responsibility of executor or 
administrator to compromise claim 
against estate. 72 A.L.R.2d 243. 
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Validity of nonclaim statute or rule pro- 
vision for notice by publication to claim- 
ants against estate — post- 1950 cases. 56 
A.L.R.4th 458. 



Appealability of probate orders allowing 
or disallowing claims against estate. 84 
A.L.R.4th 269. 



§ 91-7-167. Creditor having lien failing to present claim. 

A creditor of a decedent who has a lien of any kind on property of the 
decedent shall not be barred of his right to enforce the lien against the property 
by a failure to present his claim and have it probated and registered, but shall 
be barred of all claim to be satisfied out of the assets not affected by such lien. 
A person claiming to have a lien on any property of the decedent may be made 
a party to any proper proceeding by the executor or administrator or a creditor 
to test the validity of such claim to a lien, and to determine upon the right of 
such claim. This may be in a proceeding to sell property, which may be ordered 
to be sold free from such lien, or subject to it; and the decree may be made as 
to a sale and disposition of the proceeds of the sale of the property, as may be 
according to the rights of parties before the court. 

SOURCES: Codes, 1880, § 2031; 1892, § 1937; Laws, 1906, § 2111; Hemingway's 
1917, § 1779; Laws, 1930, § 1679; Laws, 1942, § 576. 

Cross References — Enforcement of lien by representative of lienor, see § 85-7-261. 
Renewal of lien by executors and administrators, see § 91-7-227. 

JUDICIAL DECISIONS 



1. In general. 

A vendor's election to probate and reg- 
ister a promissory note executed in con- 
junction with a deed of trust against the 
purchaser's estate, which was not pur- 
sued, was lost at the end of the 90 day 
limitation period of § 91-7-151; however, 
that section, as qualified by § 91-7-167, 
did not bar the vendor's election to pursue 
the trust or lien establishment against the 
specific real estate, which arose at the 
time the deed of trust was mistakenly 
cancelled by the bank. First Nat'l Bank v. 
Huff, 441 So. 2d 1317 (Miss. 1983). 

There payee failed to timely probate 
claim on note of deceased, and was barred 
from asserting claim on the note as an 
unsecured creditor, he was entitled to re- 
covery of the salvage value of the de- 
stroyed automobile which had been mort- 
gaged to secure the note. Mossier 
Acceptance Co. v. Moore, 218 Miss. 757, 67 
So. 2d 868 (1953). 

The widow and adopted daughter of an 
intestate were not necessary parties to a 
proceeding against the administratrix to 



foreclose a deed of trust on realty consti- 
tuting a part of the estate, where the 
estate had been declared insolvent, the 
realty was in the possession of the admin- 
istratrix, who was also the widow of the 
decedent but was made a party only as 
administratrix, and the daughter advised 
her regarding the foreclosure matters. 
Hubbard v. Massey, 192 Miss. 95, 4 So. 2d 
230 (1941), error overruled, 192 Miss. Ill, 
4 So. 2d 494 (1941). 

Where testatrix, after executing will 
devising her right, title and interest in 
land, gave deed of trust to executor cover- 
ing same land and clothed him with full 
discretion, executor was entitled to stand 
on his security and not probate claim. 
Howell v. Ott, 182 Miss. 252, 180 So. 52 
(1938), error overruled, 182 Miss. 286, 181 
So. 740 (1938). 

Lien of trust held to exist from misap- 
plication of funds, making probate of same 
unnecessary to enforce it as against all 
but bona fide purchaser. Sandy v. Crump, 
139 Miss. 163, 103 So. 804 (1925). 

An ex parte petition of an administrator 
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erroneously stating that a lien exists on validity of a claim within the meaning of 

certain assets and asking permission to this section [Code 1942, § 576]. O'Brien 

apply the assets to the satisfaction of the Bros. v. Wilson, 86 Miss. 540, 38 So. 509 

alleged lien is not a proceeding to test the (1905). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 33 C.J.S., Executors and Adminis- 
Administrators §§ 585, 586. trators § 433. 

§ 91-7-169. Growing crop. 

The court or chancellor may, on the application of an executor or admin- 
istrator, decree the sale of the crop growing at the time of the death of the 
testator or intestate, upon such terms and in such manner as may be deemed 
best. If the interest of the estate would be promoted by the cultivation and 
completion of the crop, on application therefor by the executor or administra- 
tor, it shall be so ordered by the court or chancellor; and in such case the 
executor or administrator shall take charge of the farm and manage the same 
until the crop be completed and gathered, retaining for that purpose so much 
of the property thereon as may be necessary. The proceeds shall be assets in his 
hands, the necessary expenses being first deducted; and, in either case, the 
executor or administrator shall render a true account of the crop. In case of the 
sale of the growing crop, the purchaser thereof may at all reasonable times 
enter upon the lands to cultivate and gather the same. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (84); 1857, ch. 60, art. 96; 
1871, § 1156; 1880, § 2063; 1892, § 1882; Laws, 1906, § 2057; Hemingway's 
1917, § 1722; Laws, 1930, § 1680; Laws, 1942, § 577. 

Cross References — Treatment of growing crops in event of forfeiture under 
mortgage or deed of trust, see §§ 11-25-25, 11-25-115. 

Growing crop not subject to judgment lien, see § 11-7-199. 

Growing crop not subject to levy for execution or attachment, see § 13-3-137. 

JUDICIAL DECISIONS 

1. In general. Under this section [Code 1942, § 577], 

Crops growing on devised land at time crops remaining on the lands at the date 

of death of testatrix which are not needed of his death, whether gathered or still in 

by executor for payment of debts or cost of the field, and whether they are matured or 

administration of estate pass to devisee of not, are assets of decedent, whether tes- 

land rather than into estate for benefit of tate or intestate, and as such pass into the 

residuary legatees, where will devised hands of the personal representative for 

land and all trucks, farm implements, the payment of the debts and expenses of 

tractors and equipment thereon and di- administration. Gordon v. James, 86 Miss, 

rected that immediately after death of 719, 39 So. 18 (1905). 

devisor devisee should be vested with en- Crops remaining on land are assets of 

tire control over her part of property, estate passing to personal representative. 

Oberst v. Mullens, 43 So. 2d 560 (Miss. Gordon v. James, 86 Miss. 719, 39 So. 18 

1949). (1905). 
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A contract by a farmer to obtain sup- the personal representative of the de- 
plies for making crops, under which he ceased owner. Dickey v. Wilkins, 17 So. 
mortgages his personalty and crops to 374 (Miss. 1895). 

secure payment, does not terminate with Debts incurred by the administrator in 

his death, but can be enforced by and cultivating the crop are privileged claims 

against his administrator, and such mort- thereon, and limited thereto. Emanuel v. 

gage secures advances made to an admin- Norcum, 8 Miss. (7 Howard) 150 (1849); 

istrator empowered to complete the crop. Hagan v. Barksdale, 44 Miss. 186 (1870); 

Cox v. Martin, 75 Miss. 229, 21 So. 611, 65 Farley, Jurey & Co. v. Hord, 45 Miss. 96 

Am. St. R. 604 (1897). (1871); Hardee v. Cheatham, 52 Miss. 41 

The proceeds of crops growing on ex- (1876) 
empted property are assets in the hands of 

RESEARCH REFERENCES 

Am Jur. 21A Am. Jur. 2d, Crops §§ 33, 
34. 

§ 91-7-171. Farm may be cultivated or rented. 

The court or chancellor, upon the application of executor or administrator, 
may allow him to cultivate or lease the farm or lands of the decedent for a 
period of not exceeding fifteen months from the grant of letters testamentary 
or of administration, if the interest of the estate, in the opinion of the court or 
chancellor, would be promoted thereby; or the court or chancellor, upon the 
application of the executor or administrator, may allow him to cultivate or 
lease the farm or lands of the decedent from year to year for the purpose of 
paying the debts of the decedent. 

SOURCES: Codes, 1892, § 1883; Laws, 1906, § 2058; Hemingway's 1917, § 1723; 
Laws, 1930, § 1681; Laws, 1942, § 578; Laws, 1918, ch. 125. 

Cross References — Lease of lands to pay debts, see § 91-7-225. 

JUDICIAL DECISIONS 

1. In general. purpose of paying his debts. Ashley v. 

An administrator, by consent of the Young, 79 Miss. 129, 29 So. 822 (1901). 
heirs, may lease decedent's lands for the 

§ 91-7-173. Executor or administrator may continue business 
for limited time. 

The chancery court or the chancellor in vacation shall have the power to 
authorize the executor or administrator of a decedent, when not contrary to the 
provisions of a will, to continue as a going concern for a period of not exceeding 
three (3) years after the grant of letters, the business in which the decedent 
was engaged at the time of his death and, where such business is a mercantile 
or other business of like nature, to allow the purchase of goods in small 
quantities necessary to replenish the stock and promote the sale thereof, and 
to permit the sale of the stock of goods at retail in the regular course of 
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business. Said stock of goods, however, shall not be sold at less than cost 
thereof, except by a previous order of the court or chancellor. 

SOURCES: Codes, 1930, § 1682; Laws, 1942, § 579; Laws, 1926, ch. 142; Laws, 
1964, ch. 298; Laws, 1966, ch. 323, § 1, eff from and after passage (approved 
February 8, 1966). 

Cross References — Issuance of temporary license to representative of deceased 
insurance agent, see § 83-17-213. 

Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Surcharge upon executrix based upon 
her per se failure to secure court authority 
to operate a closely held corporation, 
which sustained losses both before and 
after testator's death, was not proper 
where the estate owned only stock in the 
corporation, not the business itself; fur- 
ther the proof failed to show that losses 
were caused by the failure of the executrix 
to act prudently in the administration of 
the estate. Harper v. Harper, 491 So. 2d 
189 (Miss. 1986). 

The management of a corporation is 
vested in its board of directors and not the 
stockholders. Harper v. Harper, 491 So. 2d 
189 (Miss. 1986). 

Court authority is not per se necessary 
to authorize an executrix with will an- 
nexed to exercise the estate's stock voting 
rights in a closely held corporation. Har- 
per v. Harper, 491 So. 2d 189 (Miss. 1986). 

Mississippi Code § 91-7-173 refers to 
unincorporated businesses and not incor- 
porated ones in which the decedent owns a 



stock interest, even if it is a controlling 
stock interest. Harper v. Harper, 491 So. 
2d 189 (Miss. 1986). 

Chancery court has power to authorize 
an executor to continue the business of the 
testator. Barry v. Barry, 198 Miss. 677, 21 
So. 2d 922, 161 A.L.R. 864 (1945). 

Administrator held unauthorized to op- 
erate intestate's business without an or- 
der of court being filed with clerk, which 
order was not effective until it reached 
hands of clerk. Crescent Furn. & Mattress 
Co. v. Morgan, 178 Miss. 824, 173 So. 290 
(1937). 

Administrator was properly allowed 
sums for purchase of new goods and sup- 
plies, clerks' salaries and other expenses 
in operating intestate's business notwith- 
standing order of court had not been ob- 
tained where master found that during 
period business was so operated nothing 
was lost to estate. Crescent Furn. & Mat- 
tress Co. v. Morgan, 178 Miss. 824, 173 So. 
290 (1937). 



RESEARCH REFERENCES 



ALR. Liability of personal representa- 
tive for losses incurred in carrying on, 
without testamentary authorization, de- 
cedent's nonpartnership mercantile or 
manufacturing business. 58 A.L.R.2d 365. 

Preference or priority of claims arising 
out of continuation of decedent's business 



by personal representative. 83 A.L.R.2d 
1406. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 525, 527, 533. 

CJS. 33 C.J.S., Executors and Adminis- 
trators §§ 212 et seq. 



§ 91-7-175. Sale of perishable property. 

The court or clerk may order the sale of perishable property on such notice 
as may be prescribed, whether required for the payment of debts or not. 
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SOURCES: Codes, 1857, ch. 60, art. 87; 1871, § 1145; 1880, § 2034; 1892, § 1885; 
Laws, 1906, § 2060; Hemingway's 1917, § 1725; Laws, 1930, § 1683; Laws, 
1942, § 580. 

Cross References — Sale of perishable goods levied on generally, see § 13-3-167. 

§ 91-7-177. Private sale of personal property. 

The court, or the chancellor in vacation, may authorize the executor or 
administrator to sell personal property at a private sale. 

SOURCES: Codes, 1857, ch. 60, art. 87; 1871, § 1146; 1880, § 2035; 1892, § 1886; 
Laws, 1906, § 2061; Hemingway's 1917, § 1726; Laws, 1930, § 1684; Laws, 
1942, § 581. 

Cross References — Authority of chancellor or chancery court to order private 
sales, see § 11-5-117. 

JUDICIAL DECISIONS 

1. In general. prior court order the administrator runs 

This section [Code 1942, § 581] allows the risk of the court's subsequent disap- 

private sale of personal property by an proval. Dabbs v. Fisher., 27 So. 2d 342 

administrator for less than its appraised (Miss. 1946). 
value, but in making such sale without a 

§ 91-7-179. Sale for appraised value without order. 

The executor or administrator, without an order therefor, may sell for 
cash, either at public or private sale, perishable goods or chattels or livestock 
of the decedent, whether it be necessary for the payment of debts and expenses 
of administration or not. He may likewise sell any personal property of the 
decedent necessary for the payment of the debts and expenses, but he shall 
realize therefor at least the appraised value of such property. 

SOURCES: Codes, 1880, § 2038; 1892, § 1888; Laws, 1906, § 2063; Hemingway's 
1917, § 1728; Laws, 1930, § 1685; Laws, 1942, § 582. 

§ 91-7-181. Certain property may be sold without being 
present. 

An executor or administrator may sell the interest of his testator or 
intestate in a ship, vessel, steamboat, other water craft, or other property 
which he cannot produce, without the same being present at the time and place 
of sale. 

SOURCES: Codes, 1857, ch. 60, art. 87; 1871, § 1146; 1880, § 2036; 1892, § 1887; 
Laws, 1906, § 2062; Hemingway's 1917, § 1727; Laws, 1930, § 1686; Laws, 
1942, § 583. 

§ 91-7-183. Public sale of personal property. 

If it be necessary to sell personal property for the payment of debts, or in 
case there are no debts and it is to the best interest of all parties concerned, the 
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executor or administrator shall file a petition for an order of sale in which the 
reasons for the same shall be made known. In case there are no debts, five days' 
notice to the parties in interest who have not joined in said petition shall be 
given of the time and place of hearing said petition, or publication made, as 
provided by law, for nonresident or unknown defendants in chancery If the 
court or chancellor in vacation be satisfied that a sale is necessary or proper, an 
order may be made for the sale of part or the whole of the personal estate; and 
if a part be ordered sold, the court or chancellor in vacation in selecting such 
part shall have in view the best interest of the creditors and distributees. The 
executor or administrator shall advertise in three or more public places in the 
county ten days before the sale, and shall sell the property designated in the 
order at public sale to the highest bidder, either for cash or credit, as the order 
of sale may direct. The executor or administrator shall not become the 
purchaser of any property which he may sell, either directly or indirectly, nor 
shall any executor or administrator take the estate or any part thereof at the 
appraised value. 

SOURCES: Codes, 1857, ch. 60. art. 86; 1871, § 1144; 1880, § 2032; 1892, § 1884; 
Laws, 1906, § 2059; Hemingway's 1917, § 1724; Laws, 1930, § 1687; Laws, 
1942, § 584. 

Cross References — Sales under decree by chancery court, see §§ 11-5-93 et seq. 
Where property under execution or other process shall be sold, see §§ 13-3-161 et seq. 

JUDICIAL DECISIONS 

1. In general. sufficiently advertised is not well taken 

Sale of decedent's property without le- where publication containing elements of 

gal citation to beneficiaries in will is valid sale was made in three newspapers for 

where will relieves executor from legal period of approximately a week, prospec- 

citation to interested parties. Walker v. tive bidders were notified by telephone 

First Nat'l Bank, 204 Miss. 696, 38 So. 2d and letters, many people inspected prop- 

98 (1948). erty, successful bid exceeded appraised 

Objection to executor's sale of wholesale value, and objectors produced no proof 

grocery business on ground that it was not more than possibility or speculation that 

sufficiently advertised is not well taken had sale been postponed for ten or twenty 

when, under the terms of will under which days there would have been higher, or 

sale was made, no public notice of pro- more numerous, bids on the later date, 

posed sale was required to be given. Walker v. First Nat'l Bank, 204 Miss. 696, 

Walker v. First Nat'l Bank, 204 Miss. 696, 3 g g 2 d 98 (1948) 
38 So. 2d 98 (1948). 

Objection to executor's sale of wholesale 
grocery business on ground that it was not 

RESEARCH REFERENCES 

ALR. Right of an administrator with Power of sale conferred on executor by 

the will annexed, or trustee other than the testator as authorizing private sale. 11 

person named in the will as such, to A.L.R.2d 955. 

execute power of sale conferred by will. 9 Am Jur. 31 Am. Jur. 2d, Executors and 

A.L.R.2d 1324. Administrators §§ 725, 728. 
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10 Am. Jur. PI & Pr Forms (Rev), Ex- CJS. 34 C.J.S., Executors and Adminis- 
ecutors and Administrators, Forms 741 et trators §§ 584 et seq. 
seq. (sale of personal property). 

§ 91-7-185. Report of sale and proceedings. 

Whenever personal property shall be sold by an executor or administrator, 
he shall make report thereof in writing to the next term of the court, stating 
the time and place of sale, the name of the purchaser, and the amount of the 
purchase-money, and shall satisfy the court that the directions prescribed in 
the order for sale, if the sale be under an order, were followed. Thereupon the 
court shall confirm the sale, unless cause be shown to the contrary. If such sale 
be not reported at the next term, the court may compel the making of such 
report at a subsequent term, and may confirm or set aside the same. Any 
executor or administrator failing to make report in due time may be fined for 
a contempt, not exceeding one hundred dollars. 

SOURCES: Codes, 1857, ch. 60, art. 87; 1871, § 1147; 1880, § 2037; 1892, § 1889; 
Laws, 1906, § 2064; Hemingway's 1917, § 1729; Laws, 1930, § 1688; Laws, 
1942, § 585. 

JUDICIAL DECISIONS 

1. In general. a higher price could have been obtained 

Supreme court will not say that confir- for the assets of the estate nor in what 

mation of sale of wholesale grocery busi- respect beneficiaries in will suffered any 

ness by executor, acting under authority loss. Walker v. First Nat'l Bank, 204 Miss, 

of will, was manifestly wrong, when it is 696, 38 So. 2d 98 (1948). 
not pointed out by what means or manner 

§ 91-7-187. Sale of land in preference to personalty. 

When the estate of any deceased person consists of real and personal 
property and it shall be necessary to sell a portion thereof, the chancery court, 
on petition of the executor, administrator, legatees or distributees, being 
satisfied that it would be to the interest of the distributees or legatees, may 
decree a sale of the real estate in preference to the personal estate. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 8 (2); 1857, ch. 60, art. 93; 1871, 
§ 1153; 1880, § 2042; 1892, § 1900; Laws, 1906, § 2075; Hemingway's 1917, 
§ 1742; Laws, 1930, § 1689; Laws, 1942, § 586. 

JUDICIAL DECISIONS 

1. In general. for sale of real estate by administrator of 

Sale of real estate made by heir was in estate established in §§ 91-7-187 and 91- 

his individual capacity as owner of prop- 7-191 had not been shown to exist. Estate 

erty, as sole surviving heir at law of his of Manscoe v. Simmons, 512 So. 2d 682 

father, and suit for commission by real (Miss. 1987). 

estate agent, who alleged she procured Sale under execution of land of decedent 

purchaser for home, could not be main- pursuant to decree recovered against ad- 

tained against estate, because conditions ministrator held void for noncompliance 
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with statutes regulating proceedings for property by the personal representative 

sale of decedent's land for payment of for the payment of debts, it is the legal 

debts. Dolan v. Tate, 161 Miss. 615, 137 duty of such representative to pay the 

So. 515 (1931). taxes on lands for the purpose of preserv- 

Heirs of decedent suing to remove, as ing them for the benefit of creditors, 

cloud on title, claim asserted through pur- Tonnar v. Wade, 153 Miss. 722, 121 So. 

chase at execution sale under judgment 156 (1929). 

against ancestor's representative, need This section [Code 1942, § 586] applies 

not offer to pay judgment or amount for whether the property is devised by will or 

which land was sold. Dolan v. Tate, 161 descends by operation of law. Brickell v. 

Miss. 615, 137 So. 515 (1931). Lightcap, 115 Miss. 417, 76 So. 489 (1917), 

Under this section [Code 1942, § 586] overruled on other grounds, Harper v. 

and other sections providing for the sale of Harper, 491 So. 2d 189 (Miss. 1986). 

RESEARCH REFERENCES 

ALR. Right of an administrator with Am Jur. 31 Am. Jur. 2d, Executors and 
the will annexed, or trustee other than the Administrators §§ 725, 730 et seq. 
person named in the will as such, to 
execute power of sale conferred by will. 9 
A.L.R.2d 1324. 

§ 91-7-189. Sale to pay the purchase-money of land. 

If a person purchase land and die before paying therefor, the court may 
order the sale of personal property for the payment of the debt due for the land. 
If the personal property will not be sufficient, if sold, to pay the debt, or if it be 
advisable that the land be sold in preference to personal property to make 
payment therefor, the court may order the sale of such land on such terms as 
may be proper. In such case the vendor of the deceased and his assignee of the 
debt, if any, shall be made defendants to the petition for the sale of the land. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (96); 1857, ch. 60, art. 138; 
1871, § 1196; 1880, § 2043; 1892, § 1901; Laws, 1906, § 2076; Hemingway's 
1917, § 1743; Laws, 1930, § 1690; Laws, 1942, § 587. 

Cross References — Preference of purchase money mortgage, see § 89-1-45. 

JUDICIAL DECISIONS 

1. In general. tors at large, nor is the fund subject to pro 

A sale made under this section [Code rata distribution. Wells v. Smith, 44 Miss. 
1942, § 587] is not for the benefit of credi- 296 (1870). 

§ 91-7-191. Sale of land upon insufficiency of personalty. 

When an executor or administrator shall discover that the personal 
property will not be sufficient to pay the debts and expenses, he may file a 
petition in the chancery court for the sale of the land of the deceased, or so 
much of it as may be necessary, and exhibit to the court a true account of the 
personal estate and debts due from the deceased, and the expenses and a 
description of the land to be sold. 
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SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (98); 1857, ch. 60, art. 88; 
1871, § 1148; 1880, § 2039; 1892, § 1893; Laws, 1906, § 2068; Hemingway's 
1917, § 1735; Laws, 1930, § 1691; Laws, 1942, § 588. 

Cross References — When exempt property shall be liable for debts, see § 91-1-21. 

JUDICIAL DECISIONS 



1. In general. 

Sale of real estate made by heir was in 
his individual capacity as owner of prop- 
erty, as sole surviving heir at law of his 
father, and suit for commission by real 
estate agent, who alleged she procured 
purchaser for home, could not be main- 
tained against estate, because conditions 
for sale of real estate by administrator of 
estate established in §§ 91-7-187 and 91- 
7-191 had not been shown to exist. Estate 
of Manscoe v. Simmons, 512 So. 2d 682 
(Miss. 1987). 

A will manifests the testator's intention 
that the property transferred to his wife 
be free of estate taxes where "Item IV" 
exempts from the payment of estate taxes 
and administration costs those bequests 
made earlier in the will to his wife and 
"Item III" specifically states that his wife 
is to receive $4,800 a year "free of any 
debts" and therefore this property cannot 
bear the burden of estate taxes. Waldrup 
v. United States, 499 F. Supp. 820 (N.D. 
Miss. 1980). 

In the absence of a direction to the 
contrary by the testator, estate taxes must 
be paid first from personal property not 
specifically devised by will, secondly from 
other personalty of the estate, and thirdly, 
if necessary, from the real estate. Stovall 
v. Stovall, 360 So. 2d 679 (Miss. 1978). 

No court other than chancery court in 
which letters of administration have been 



granted has jurisdiction over petition for 
sale of decedent's nonexempt lands for 
payment of decedent's debts. Trippe v. 
O'Cavanagh, 203 Miss. 537, 36 So. 2d 166 
(1948). 

Petition for sale of nonexempt lands of 
estate for payment of decedent's debts 
when personalty is insufficient should be 
filed by executor or administrator, but 
may be filed by creditor of decedent whose 
claim against estate is registered. Trippe 
v. O'Cavanagh, 203 Miss. 537, 36 So. 2d 
166 (1948). 

Petition for sale of decedent's lands in 
one county to pay debts may be heard by 
chancellor in second county within same 
chancery district. Whitley v. Towle, 163 
Miss. 418, 141 So. 571 (1932). 

Under this section [Code 1942, § 588] 
and Code 1942, § 539, the personal estate 
must be exhausted before the lands may 
be resorted to for the payment of debts, 
unless a contrary intent be manifested in 
the will of the decedent. Gordon v. James, 
86 Miss. 719, 39 So. 18 (1905). 

Personal estate must be exhausted be- 
fore resort to land whether decedent died 
testate or intestate, unless contrary intent 
manifested by will, and specific bequest 
must be exhausted before specific devises 
can be compelled to contribute. Gordon v. 
James, 86 Miss. 719, 39 So. 18 (1905). 



RESEARCH REFERENCES 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 725, 730 et seq. 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 586 et seq. 



Law Reviews. 1978 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 165, March, 1979. 



§ 91-7-193. Waste of personal estate no bar. 

The fact that the insufficiency of the personal estate arose from the waste 
of the executor or administrator shall not be a defense to an application to sell 
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land to pay debts, if such executor or administrator and sureties on his bond as 
such, if any, are insolvent or nonresidents of this state. 

SOURCES: Codes, 1880, § 2041; 1892, § 1899; Laws, 1906, § 2074; Hemingway's 
1917, § 1741; Laws, 1930, § 1692; Laws, 1942, § 589. 

§ 91-7-195. Creditors may apply for sale of property. 

Any creditor of the decedent whose claim against the estate is registered 
shall have the right to file a petition, as the executor or administrator may, for 
the sale of land or personal property of the decedent for the payment of debts. 
The court shall hear and decide upon such petition, and decree as if the 
application had been made by the executor or administrator, and may order the 
executor or administrator to make the sale. 

SOURCES: Codes, 1880, § 2047; 1892, § 1895; Laws, 1906, § 2070; Hemingway's 
1917, § 1737; Laws, 1930, § 1693; Laws, 1942, § 590. 

JUDICIAL DECISIONS 



1. In general. 

In a suit by a devisee to remove and 
cancel clouds on her title to an undivided 
Vz interest in minerals in land which was 
sold at an execution sale, the 2-year stat- 
ute of limitations on actions to recover 
property sold by an order of the chancery 
court [Code 1972, § 15-1-37] was inappli- 
cable since "order of a chancery court" 
contemplates an order entered after com- 
pliance with Code 1972, § 91-7-195, pro- 
viding that a petition be filed with the 
court by creditors of a decedent having 
registered claims against an estate for the 
sale of land or personal property for pay- 
ment of debts, and Code 1972, § 91-7-197, 
providing that all interested parties shall 
be cited by summons or publication spec- 
ifying the time and place of the hearing on 
the petition. Simmons v. Abney, 292 So. 2d 
168 (Miss. 1974). 

Petition for sale of nonexempt lands of 
estate for payment of decedent's debts 
when personalty is insufficient should be 
filed by executor or administrator, but 
may be filed by creditor of decedent whose 
claim against estate is registered. Trippe 
v. O'Cavanagh, 203 Miss. 537, 36 So. 2d 
166 (1948). 

No court other than chancery court in 
which letters of administration have been 
granted has jurisdiction over petition for 
sale of decedent's nonexempt lands for 



payment of decedent's debts. Trippe v. 
O'Cavanagh, 203 Miss. 537, 36 So. 2d 166 
(1948). 

Sale under execution of land of decedent 
pursuant to decree recovered against ad- 
ministrator held void for noncompliance 
with statutes regulating proceedings for 
sale of decedent's land for payment of 
debts. Dolan v. Tate, 161 Miss. 615, 137 
So. 515 (1931). 

Heirs of decedent suing to remove, as 
cloud on title, claim asserted through pur- 
chase at execution sale under judgment 
against ancestor's representative, need 
not offer to pay judgment or amount for 
which land was sold. Dolan v. Tate, 161 
Miss. 615, 137 So. 515 (1931). 

Creditor who had properly registered 
claim may file bill in chancery for sale of 
lands of estate to pay debts. Halliburton v. 
Crichton, 147 Miss. 621, 111 So. 743 
(1927). 

This section [Code 1942, § 590] autho- 
rizes a petition by a creditor only when his 
claim is properly registered, after being 
probated and allowed. Cheairs v. Cheairs, 
81 Miss. 662, 33 So. 414 (1903). 

Where the probate fails to conform to 
the requirements of Code 1942, § 568, a 
creditor cannot file a petition to sell land 
or personalty. Cheairs v. Cheairs, 81 Miss. 
662, 33 So. 414 (1903). 
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RESEARCH REFERENCES 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators § 797. 



CJS. 34 C.J.S., Executors and Adminis- 
trators § 593. 



§ 91-7-197. Interested parties to be cited upon petition to sell 
property. 

When a petition shall be filed to sell or lease land to pay debts or otherwise 
affecting the real estate of a deceased person, all parties interested shall be 
cited by summons or publication, which shall specify the time and place of 
hearing the petition. If the petition be filed by a creditor or by a purchaser to 
correct a mistake in the description of the land, the executor or administrator 
shall be cited. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (98); 1857, ch. 60, art. 117; 
1871, § 1148; 1880, §§ 2039, 2042, 2043, 2047; 1892, § 1904; Laws, 1906, 
§ 2079; Hemingway's 1917, § 1746; Laws, 1930, § 1694; Laws, 1942, § 591. 

JUDICIAL DECISIONS 



1. In general. 

Beneficiaries under residual testamen- 
tary trusts are "parties interested" so as to 
be entitled to the notice required under 
Mississippi Code § 91-7-197; Brickell v. 
Lightcap (1917) 115 Miss 417, 76 So 489 is 
thus overruled; however, this new rule of 
law will apply prospectively only. Harper 
v. Harper, 491 So. 2d 189 (Miss. 1986). 

Petitioner, who had entered into a con- 
tract whereby an executrix agreed to sell 
and convey certain property to petitioner 
after the probate of a will, was not a 
"party interested" within the meaning of 
§ 91-7-197, but was rather one with a 
contingent interest, and therefore lacked 
standing to file a direct action in the 
estate proceeding to change and modify a 
previous order thereto, since the execu- 
trix' title to the property was the will itself 
and petitioner's interest in the property 
was merely contingent and depended 
solely on the outcome of the suit to contest 
the will. Turner v. Estate of Hightower, 
417 So. 2d 919 (Miss. 1982). 

In a suit by a devisee to remove and 
cancel clouds on her title to an undivided 
V2 interest in minerals in land which was 
sold at an execution sale, the 2-year stat- 
ute of limitations on actions to recover 
property sold by an order of the chancery 
court [Code 1972, § 15-1-37] was inappli- 



cable since "order of a chancery court" 
contemplates an order entered after com- 
pliance with Code 1972, § 91-7-195, pro- 
viding that a petition be filed with the 
court by creditors of a decedent having 
registered claims against an estate for the 
sale of land or personal property for pay- 
ment of debts, and Code 1972, § 91-7-197, 
providing that all interested parties shall 
be cited by summons or publication spec- 
ifying the time and place of the hearing on 
the petition. Simmons v. Abney, 292 So. 2d 
168 (Miss. 1974). 

Judgment creditors, solely as such, of 
the heirs or devisees, or of some of them, 
are not necessary or interested parties 
with respect to the question of notice un- 
der this section [Code 1942, § 591]. Town- 
send v. Beavers, 185 Miss. 312, 188 So. 1 
(1939), error overruled, 185 Miss. 327, 189 
So. 90 (1939). 

Failure of creditors instituting proceed- 
ings against widow as administratrix to 
have deceased's land sold to pay debts to 
make widow in individual capacity and 
adult children parties held to require re- 
versal and remandment, although decree 
adjudged that land was exempt. Eastman 
Gardiner Lumber Co. v. Carr, 175 Miss. 
36, 166 So. 401 (1936). 

Decree for sale of land to pay debts of 
deceased which affects rights of heirs at 
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law or devisees and which is rendered 
without process upon them is void. 
Eastman Gardiner Lumber Co. v. Carr, 
175 Miss. 36, 166 So. 401 (1936). 

Where chancellor had jurisdiction of mi- 
nor heirs and subject-matter in adminis- 
tratrix's petition for leave to sell, any 
defects in process and insufficiency of time 
held not to prevent application of two 
years' limitations. Neely v. Craig, 162 
Miss. 712, 139 So. 835 (1932). 

Sale under execution of land of decedent 
pursuant to decree recovered against ad- 
ministrator held void for noncompliance 
with statutes regulating proceedings for 
sale of decedent's land for payment of 
debts. Dolan v. Tate, 161 Miss. 615, 137 
So. 515 (1931). 

Where heirs at law, after the death of 
their intestate, conveyed his land, and 



then attempted to have it subjected to the 
payment of debts, thereby relieving the 
personal estate, the grantee of the land 
was a vitally interested party. Blum v. 
Planters' Bank & Trust Co., 154 Miss. 800, 
122 So. 784 (1929). 

Contingent remaindermen not neces- 
sary parties to proceeding for sale of real 
estate to discharge accumulated annuities 
without affirmative showing of existence 
of persons with vested interest. Swayze v. 
Powell, 153 Miss. 829, 121 So. 852 (1929). 

Heirs and devisees entitled to notice 
and hearing on proceeding by executor to 
obtain possession of real estate, where 
specific control not conferred by will and 
there was sufficient cash to pay debts. 
Miles v. Fink, 119 Miss. 147, 80 So. 532 
(1919). 



RESEARCH REFERENCES 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 799 et seq. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 831 et 
seq. (notice). 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 608, 609. 



Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 91-7-199. Hearing and decree. 

The court, after service of summons or proof of publication, shall hear and 
examine the allegations and evidence in support of the petition and the 
objections to and evidence against it, if any. If on such hearing the court be 
satisfied that the personal estate is insufficient to pay the debts of the deceased 
and that the land ought to be sold for that purpose, it may make a decree for 
the sale of a part or the whole of the land; and when a part only is decreed to 
be sold, the decree shall specify what part. If the real estate be so situated that 
a part cannot be sold without manifest prejudice to the heirs or devisees, the 
court may decree that the whole shall be sold; and the overplus arising from 
such sale, after the payment of debts and expenses, shall be distributed 
amongst the heirs according to the law of descents, or amongst the devisees 
according to the will. The heir or devisee whose lands shall be sold may compel 
all others holding or claiming under such intestate or testator to contribute in 
proportion to their respective interests, so as to equalize the burden of the loss. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (98); 1857, ch. 60, art. 89; 
1871, § 1149; 1880, § 2040; 1892, § 1894; Laws, 1906, § 2069; Hemingway's 
1917, § 1736; Laws, 1930, § 1695; Laws, 1942, § 592. 
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JUDICIAL DECISIONS 



1. In general. 

2. Decree, and its effect. 

1. In general. 

A chancellor improperly ordered a sale 
of the property in an estate to satisfy 
debts thereof, where there was no proof as 
to the debts due and expenses of the 
estate. Brown v. McAfee, 421 So. 2d 1061 
(Miss. 1982). 

Upon denial of parties in interest, sum- 
moned on petition of creditor to sell land 
to pay debts, that the personalty was 
insufficient therefor, it was the duty of the 
court to hear evidence on the issue made. 
Blum v. Planters' Bank & Trust Co., 154 
Miss. 800, 122 So. 784 (1929). 

Creditor filing petition to sell land to 
pay debts had burden of proving person- 
alty was insufficient therefor. Blum v. 
Planters' Bank & Trust Co., 154 Miss. 800, 
122 So. 784 (1929). 

Court had duty of hearing evidence on 
issue made by pleadings in proceeding by 
creditor to sell land to pay debts. Blum v. 
Planters' Bank & Trust Co., 154 Miss. 800, 
122 So. 784 (1929). 

Court, on petition of creditor to sell land 
to pay debts, had duty of adjudicating 
asserted vendor's lien on cross-petition of 
party in interest. Blum v. Planters' Bank 
& Trust Co., 154 Miss. 800, 122 So. 784 
(1929). 

Executor cannot purchase at chancery 
sale to pay debts, and his vendees do not 
acquire title. Belt v. Adams, 124 Miss. 194, 
86 So. 584 (1920), error overruled, 125 
Miss. 387, 87 So. 666 (1921). 

2. Decree, and its effect. 

In proceedings divesting title to lands 
out of the legatees or heirs and vesting the 
same in the executor or administrator the 
statutes must necessarily be complied 
with to effect such a divestiture, and 
where the decree of court ordering sale did 
not adjudicate that the personal estate 
was insufficient to pay debts and that land 
ought to be sold for that purpose, did not 
decree the sale of a part or the whole of the 
land, and described no land, it was wholly 
insufficient to order a judicial sale. 
McWilliams v. Estate of Brown, 183 So. 2d 
820 (Miss. 1966). 



Where sale of land to pay debts is shown 
to have been made under a solemn decree 
of chancery court, with proper notice and 
appearance by all parties in interest, and 
that decree of confirmation was unap- 
pealed from, the presumption is that 
chancery court had acted in good faith in 
ordering the sale and that administratrix 
was guilty of no bad faith in conducting 
the sale and conveying the property to the 
purchaser, the court necessarily adjudi- 
cating that the property had brought a 
fair price in confirming the sale. Gill v. 
Johnson, 206 Miss. 707, 40 So. 2d 600 
(1949). 

Decree for sale of land to pay debts of 
deceased which affects rights of heirs at 
law or devisees and which is rendered 
without process upon them is void. 
Eastman Gardiner Lumber Co. v. Carr, 
175 Miss. 36, 166 So. 401 (1936). 

Sale under execution of land of decedent 
pursuant to decree recovered against ad- 
ministrator held void for noncompliance 
with statutes regulating proceedings for 
sale of decedent's land for payment of 
debts. Dolan v. Tate, 161 Miss. 615, 137 
So. 515 (1931). 

Heirs of decedent suing to remove, as 
cloud on title, claim asserted through pur- 
chase at execution sale under judgment 
against ancestor's representative, need 
not offer to pay judgment or amount for 
which land was sold. Dolan v. Tate, 161 
Miss. 615, 137 So. 515 (1931). 

Decree ordering sale of land to pay 
debts was final decree as regards appeal. 
Blum v. Planters' Bank & Trust Co., 154 
Miss. 800, 122 So. 784 (1929). 

A sale decreed to be made for cash is 
void if part of the purchase money is not 
paid, but credited on a debt due from the 
purchaser to the executor individually; 
and a confirmation upon a report conceal- 
ing the facts is fraudulent and does not 
validate the sale. Sharpley v. Plant, 79 
Miss. 175, 28 So. 799, 89 Am. St. R. 588 
(1900). 

A decree ordering lands sold for the 
payment of debts, without notice to the 
parties in interest, is void. United States 
v. Curry, 47 U.S. 106, 12 L. Ed. 363 (1848). 
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RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 
Administrators §§ 804 et seq. trators §§ 612 et seq. 

§ 91-7-201. Mistake in description of land may be corrected. 

If any mistake shall be made in the description of any land of a decedent 
sold or leased, either in the petition, decree, or other part of the proceedings, 
the same may be corrected by the court on petition of the creditor or purchaser 
or his assigns, and on citation to the executor or administrator. 

SOURCES: Codes, 1892, § 1897; Laws, 1906, § 2072; Hemingway's 1917, § 1739; 
Laws, 1930, § 1696; Laws, 1942, § 593. 

JUDICIAL DECISIONS 

1. In general. description." Pearson v. Caldwell, 93 Miss. 

Sale of land not included in petition, nor 637, 47 So. 436 (1908). 
in decree of confirmation, not "mistake in 

§ 91-7-203. Bond to pay debts may be given and decree for 
sale not made. 

A decree for the sale or lease of land shall not be made if any person 
interested will give bond, describing therein the land sought to be sold, payable 
to the executor or administrator in a sum to be fixed and with sureties 
approved by the court, conditioned to pay all the debts duly registered against 
the estate and the expenses of the administration, so far as the personal estate 
of the deceased shall be insufficient to pay the same. Such bond shall be filed 
among the papers of administration and entered on the minutes of the court, 
and shall have the force and effect of a judgment, upon which execution and 
other necessary process may be issued in the name of the executor or 
administrator, after the expiration of six months from the date it shall have 
been given, against the obligors therein from time to time, until such debts and 
expenses of administration be paid or the penalty of the bond exhausted. The 
same may be levied on the lands described in the bond, and the entire interest 
of the deceased therein may be sold as if the court had decreed the sale in the 
first instance; and the property of the sureties on said bond may be sold for 
whatever the land may be insufficient to pay. Instead of enforcing said bond, 
the executor or administrator or any creditor may petition anew for the sale of 
the land, as if such bond had not been given; and after the sale under such 
proceedings, the bond may be enforced, in the manner provided, for whatever 
the land may be insufficient to pay, and no other bond shall be allowed to 
prevent a decree for a sale or lease of the land. 

SOURCES: Codes, 1892, § 1898; Laws, 1906, § 2073; Hemingway's 1917, § 1740; 
Laws, 1930, § 1697; Laws, 1942, § 594. 
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§ 91-7-205. Bond required in decree for sale of lands; waiver 
of bond. 

Whenever an executor or administrator sells land pursuant to a decree of 
the court or chancellor in vacation, said executor or administrator shall 
execute bond with sufficient sureties in an amount equal to the proceeds of the 
sale of the land. Said bond shall be executed any time before confirmation of 
sale, either by the court or chancellor in vacation, and may be approved by the 
court, chancellor in vacation, or the clerk of the chancery court. Such bond 
shall be payable to the state and shall be conditioned for the faithful 
application of the proceeds of the sale. When, however, decree ordering the sale 
of land shall fix an amount or estimated amount to be paid in cash before 
confirmation, the executor or administrator shall, before sale, execute bond 
with sufficient sureties to cover such amount or estimated amount to be paid 
in cash, conditioned for the faithful application of the same which bond may be 
approved by the court, the chancellor in vacation, or the clerk of the chancery 
court. 

After the expiration of the time in which all claims against the estate of 
deceased persons must be registered, probated and allowed as provided in 
Section 91-7-151, Mississippi Code of 1972, the chancellor may waive all or any 
part of the bond when all the beneficiaries to the proceeds of the sale petition 
the court to authorize the sale and waive the necessity of a bond. 

SOURCES: Codes, 1880, § 2045; 1892, § 1905; Laws, 1906, § 2080; Hemingway's 
1917, § 1747; Laws, 1930, § 1698; Laws, 1942, § 595; Laws, 1914, ch. 210; 
Laws, 1975, ch. 405, eff from and after passage (approved March 24, 1975). 

JUDICIAL DECISIONS 

1. In general. itself by the person charged with its cus- 

Administratrix de bonis non entitled to tody in the place where by law it should be 

allowance for premium on special bond kept. Shannon v. Summers, 86 Miss. 619, 

executed to collect money for land sold by 38 So. 345 (1905). 

her predecessor under order of court. An executor must give the bond re- 
Davis v. Blumenberg, 107 Miss. 432, 65 quired for the faithful application of the 
So. 503 (1914). proceeds, although the will authorizes 
Parol testimony by an administrator him to administer the estate without 
that he executed the statutory bond is bond, and if he fails to do so the sale will 
incompetent in the absence of a showing be void. Sharpley v. Plant, 79 Miss. 175, 28 
that search had been made for the bond So. 799, 89 Am. St. R. 588 (1900). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 
Administrators § 811. trators §§ 630, 631. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 871 et 
seq. (posting of bond). 
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§ 91-7-207. Failure to give bond. 

If an executor or administrator who has been ordered to sell land of a 
decedent fail to give the bond required, the court may, after five days' notice to 
the executor or administrator, direct a master or special commissioner to make 
the sale, who shall give bond with sureties, as the executor or administrator 
was required to do, and make sale and report it and, after a confirmation of the 
sale, convey the land as the executor or administrator might have done under 
the decree. The master or commissioner shall be allowed by the court such 
commissions as would accrue from the sale to the executor or administrator, or 
such compensation as the court may order. 

SOURCES: Codes, 1880, § 2046; 1892, § 1906; Laws, 1906, § 2081; Hemingway's 
1917, § 1748; Laws, 1930, § 1699; Laws, 1942, § 596. 

§ 91-7-209. Purchase-money a charge on property. 

Where the property of a decedent shall be sold by order of the court in 
which the estate is being administered, and the price paid at such sale for the 
property has been applied to the payment of debts for which the property 
might lawfully have been sold, or has been distributed to the heirs, legatees, or 
distributees, or to the guardians of such as have guardians, the property, if 
such sale were illegal, shall be charged in favor of the purchaser and his 
assigns with a lien for the purchase-money paid for it at such sale, and interest 
thereon. Such lien may be enforced in chancery or may be availed of in defense 
of any action for the land, in the same manner in which a claim for valuable 
improvements may be allowed in equity. In case of personal property, the 
possessor having such lien shall be entitled to retain possession until his claim 
be paid or tendered, unless the party having the title shall resort to the 
chancery court to adjust the rights of the parties and to sell said property. 

SOURCES: Codes, 1880, § 2052; 1892, § 1907; Laws, 1906, § 2082; Hemingway's 
1917, § 1749; Laws, 1930, § 1700; Laws, 1942, § 597. 

Cross References — Preference of purchase money mortgages, see § 89-1-45. 

JUDICIAL DECISIONS 

1. In general. the purchaser. Gaines v. Kennedy, 53 

But if the money in such cases were Miss. 103 (1876). 

paid by the administrator to the creditors One who, through an illegal sale of 

of the estate, the purchaser has only alien decedent's land, paid money into the 

on the land, and his injunction should be hands of an administrator, which was 

limited accordingly. Hill v. Billingsly, 53 used to pay debts of the decedent, is enti- 

Miss. Ill (1876). tied, in equity, to be reimbursed out of the 

If the heir, after majority, receive or proceeds of a subsequent valid sale. Short 

retain the purchase money of a void sale of v. Porter, 44 Miss. 533 (1870); Cole v. 

land, he will be estopped from executing a Johnson, 53 Miss. 94 (1876); Gaines v. 

judgment in ejectment therefor, and may Kennedy, 53 Miss. 103 (1876). 

be restrained by any party claiming under The purchaser of the lands at a void sale 
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by an administrator can claim no equity purchase money has been paid and ap- 
with respect to the land purchased, as plied to their benefit. Jayne v. Boisgerard, 
against the heirs, except so far as the 39 Miss. 796 (1861). 

§ 91-7-211. Estoppel from receipt of purchase-money. 

Nothing in Section 91-7-209 shall hinder the application of the doctrine of 
estoppel to assert title to adult heirs who received a share of the purchase- 
money of land as heretofore announced and applied in this state. The same 
rule may be applied to minors, persons of unsound mind, convicts of felony, and 
other wards whose guardians received for them a share of the purchase-money, 
whether it were actually applied to the benefit of or received by such person 
under disability or not. 

SOURCES: Codes, 1880, § 2053; 1892, § 1908; Laws, 1906, § 2083; Hemingway's 
1917, § 1750; Laws, 1930, § 1701; Laws, 1942, § 598. 

JUDICIAL DECISIONS 

1. In general. jority, receive from the administrator the 

If a ward, after majority, receive from proceeds of a void sale, it will be an 

the guardian the proceeds of a void sale, it affirmance of the sale. Lee v. Gardiner, 26 

will be an affirmance of the sale. Handy v. Miss. 521 (1853); Kempe v. Pintard, 32 

Noonan, 51 Miss. 166 (1875); Gaines v. Miss. 324 (1856); Wilie v. Brooks, 45 Miss. 

Kennedy, 53 Miss. 103 (1876); Hill v. 542 (1871). 

Billingsly, 53 Miss. Ill (1876). 
Under doctrine referred to in the section 

[Code 1942, § 598], if the heir, after ma- 

§ 91-7-213. Borrowing money to pay claims. 

When an executor or administrator shall discover that the personal 
property will not be sufficient to pay the debts of the decedent and the expenses 
of the administration of the estate, he may file a petition in the chancery court 
in which the estate is being administered, for the purpose of borrowing money 
to be secured by a deed of trust, mortgage, or other encumbrance on the lands 
of the decedent, except the exempt property or homestead which shall not be so 
encumbered save to pay an indebtedness which constitutes a lien on such 
exempt property or homestead, and then not without the consent of the 
exemptionist. The money, when so borrowed, shall be used to pay said claims 
and expenses. 

SOURCES: Codes, 1930, § 1702; Laws, 1942, § 599; Laws, 1930, ch. 14. 

§ 91-7-215. Procedure for borrowing. 

With such petition the executor or administrator shall file and exhibit to 
the court a true account of the personal estate, debts due from the deceased, 
the expenses, and a description of the land to be used as security for the money 
so borrowed. The court, after service of summons or proof of publication of 
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summons, shall hear and examine the allegations and evidence in support of 
the petition and the objections to and the evidence against it, if any. If on the 
hearing, the court be satisfied that the personal estate is insufficient to pay the 
debts of the deceased and said expenses, and that the land ought to be 
encumbered for such purposes, it may make a decree for the encumbrance of a 
part or the whole of the land; and when a part only is decreed to be so 
encumbered, the decree shall specify what part. 

SOURCES: Codes, 1930, § 1703; Laws, 1942, § 600; Laws, 1930, ch. 14. 

§ 91-7-217. Overplus and contribution. 

In the event the land so encumbered should be thereafter sold by 
foreclosure or otherwise to satisfy the said debt, interest, attorney's fee, 
trustee's fees, or expenses of such sale, and there shall exist an overplus of 
money above the debt, interest, attorney's fees, trustee's fees, and expenses of 
such sale, the overplus shall be distributed among the heirs according to the 
law of descent, or among the devisees according to the will. The heir or devisee 
whose land shall be sold may compel all others holding or claiming under such 
intestate or testator to contribute in proportion to their respective interests, so 
as to equalize the burden of loss. 

SOURCES: Codes, 1930, § 1704; Laws, 1942, § 601; Laws, 1930, ch. 14. 

§ 91-7-219. Procedure in vacation. 

Such decree may be rendered by the presiding chancellor of the court in 
vacation at any time or place within his district, provided summons has been 
served on the heirs of the decedent, or devisees under the will of the testator, 
in the manner provided by law for the service of summons on defendants in 
chancery for at least ten days before the hearing. In such summons, the time 
and place of the hearing and the purpose of the proceeding shall be definitely 
stated; and should the summons be published, such publication shall be 
completed at least ten days before the hearing. 

SOURCES: Codes, 1940, § 1705; Laws, 1942, § 602; Laws, 1930, ch. 14. 
Cross References — Additional powers of chancellor in vacation, see § 9-5-97. 

§ 91-7-221. Executor or administrator to make title to land. 

If any person sell lands, enter into contract to make title, and die before 
the title be made, then the person to whom the title was to be made, his heirs 
or assigns, may petition the court which granted the letters on the estate of the 
vendor, for an order on the executor or administrator to make title agreeably 
to the contract. After the parties interested have been cited by summons or by 
publication, the court shall hear the petition and evidence, and may decree 
that the executor or administrator make title according to the contract. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (114); 1857, ch. 60, art. 137; 
1871, § 1195; 1880, § 2092; 1892, § 1902; Laws, 1906, § 2077; Hemingway's 
1917, § 1744; Laws, 1930, § 1706; Laws, 1942, § 603. 
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Cross References — Form of conveyance by executor or administrator, see § 89-1- 
67. 

JUDICIAL DECISIONS 

1. In general. Van Etten v. Johnson (In re Estate of 

Contract for sale was not rendered void Pickett), — So. 2d — , 2004 Miss. App. 

by the seller's death, though the fact of LEXIS 67 (Miss. Ct. App. Feb. 3, 2004). 

her death did render her attorney in fact A deed will not be ordered where it 

legally incapable of proceeding to carry appears that the deceased made a valid 

out the remaining terms of the contract; sale of the land to another prior to the 

however, the contract remained a binding contract with the petitioner, and of which 

agreement that could be enforced against the petitioner had notice. White v. Gilbert, 

the seller's estate in a probate proceeding. 39 Miss. 802 (1861). 

§ 91-7-223. Executors and administrators may make deeds of 
conveyance. 

The administrator, executor, or testamentary trustee may at any time, by 
and with the consent of the chancery court or the chancellor in vacation, when 
the chancellor deems it to the best interests of the estate, execute a deed of 
conveyance conveying any real property formerly owned by the decedent, 
where said decedent during his lifetime had executed any bond for title, 
optional contract, or other instrument conferring upon any party the right to 
purchase and secure title to said real property, where the execution of such 
conveyance is necessary in order to carry out the terms, provisions, or 
stipulation of the said bond for title, optional contract, or other instrument. 

SOURCES: Codes, Hemingway's 1917, § 1733; Laws, 1930, § 1707; Laws, 1942, 
§ 604; Laws, 1912, ch. 143. 

§ 91-7-225. Lands may be leased to pay debts. 

In case it shall be made to appear to the court that a lease of the lands of 
the deceased can be made to raise the money necessary for the payment of the 
debts of the deceased, and that the leasing thereof will be to the interest of the 
devisees, legatees, heirs, or distributees, the court may, in its discretion, decree 
the same to be leased. If a lease of the lands, or any part thereof, be decreed, 
the executor or administrator shall, upon giving the notice as in like case of 
sale, lease the same at public outcry or privately, as directed by the decree, to 
the person who will take the lands for the fewest number of years, not 
exceeding fifteen, and pay, either in cash or at such time as shall be fixed by the 
decree, the specific sum to be stated therein, equal to the amount of the debts 
of the deceased to be paid and the expenses of administration. If the lease be 
on credit, the lessee shall give security for the payment of the sum, to be 
approved by the executor or administrator. 

SOURCES: Codes, 1892, § 1896; Laws, 1906, § 2071; Hemingway's 1917, § 1738; 
Laws, 1930, § 1708; Laws, 1942, § 605. 

Cross References — Action by administrator or executor for rent due deceased, see 
§ 89-7-13. 
Lease of farm lands, see § 91-7-171. 
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JUDICIAL DECISIONS 

1. In general. Approved sale of lease by administrator 

Under this section [Code 1942, § 605] valid, though administrator a minor, 

and sections providing for the sale of lands Giglio v. Woollard, 126 Miss. 6, 88 So. 401, 

by a personal representative for the pay- 14 A.L.R. 616 (1921). 

ment of debts in case the personal prop- The lease of a decedent's lands by the 

erty is insufficient, it was the duty of a administrator, with the consent of the 

personal representative to pay the taxes heirs, for the purpose of paying the debts 

on the lands of the estate for the purpose f t h e estate is va i ic j Ashley v. Young, 79 

of preserving the lands for the benefit of Miss 12 9 ? 29 So. 822 (1901). 
creditors, as well as for the legatees and 
distributees. Tonnar v. Wade, 153 Miss. 
722, 121 So. 156 (1929). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 33 C.J.S., Executors and Adminis- 
Administrators §§ 540 et seq. trators § 322. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 922 et 
seq. (lease of property). 

§ 91-7-227. Executors and administrators to renew obligation 
and encumbrances of estate. 

The chancery court or the chancellor in vacation, when he deems it to the 
best interest of the estate, may authorize the administrator, executor, or 
testamentary trustee to renew for a specified time any obligation of the 
deceased and, if such obligation be secured by encumbrance on any property, to 
renew such encumbrance upon such property. If it be shown to the interest of 
the estate, such chancery court or chancellor in vacation may direct said 
administrator, executor, or testamentary trustee to obtain money to pay off 
said obligation or encumbrance and to execute a new obligation or encum- 
brance to secure said money; and such obligation or encumbrance extended, 
renewed, or made shall be a valid charge on the estate or the property included 
in said encumbrance. Such encumbrance, whether renewed, extended, or 
made, shall not include any other property not embraced in the pre-existing 
encumbrance. 

SOURCES: Codes, Hemingway's 1917, § 1732; Laws, 1930, § 1709; Laws, 1942, 
§ 606; Laws, 1912, ch. 143. 

JUDICIAL DECISIONS 

1. In general. Orgill Bros. v. Perry, 157 Miss. 543, 128 

Where note sued on purported to have So. 755 (1930). 

been executed by defendant as adminis- Executors and trustees of residue of 

tratrix, it devolved on plaintiff suing her estate not authorized to borrow money for 

personally to aver in declaration whether estate and pledge stock therefor, could not 

note was executed without authority, do so under decree of chancery court. 
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Luckett v. Brickell, 115 Miss. 457, 76 So. 
502 (1917). 

§ 91-7-229. Claims may be sold or compromised. 

The court or chancellor in vacation, on petition for that purpose, may 
authorize the executor or administrator to sell or compromise any claim 
belonging to the estate which cannot be readily collected; but an order 
authorizing a sale of any claim shall not be made until after six months from 
the grant of the letters. The court or chancellor shall specify the terms, 
conditions, and notice of such sale. In compromising any claim, the executor or 
administrator may receive property, real or personal, in his name as such, and 
he shall account for the same as assets of the estate. The executor or 
administrator shall report, in writing, all sales and compromises to the next 
term of the court. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 20 (6); 1857, ch. 60, art. 95; 
1871, § 1155; 1880, § 2065; 1892, § 1890; Laws, 1906, § 2065; Hemingway's 
1917, § 1730; Laws, 1930, § 1710; Laws, 1942, § 607; Laws, 1936, ch. 238. 

Cross References — Petitions for authority to compromise claims for wrongful 
death or injury, see Miss. Uniform Chancery Court Rule 6.11. 

RESEARCH REFERENCES 

ALR. Power and responsibility of exec- Am Jur. 31 Am. Jur. 2d, Executors and 
utor or administrator to compromise Administrators §§ 616 et seq. 
claim due estate. 72 A.L.R.2d 191. 9A Am. Jur. PI & Pr Forms (Rev), Ex- 
Power and responsibility of executor or ecutors and Administrators, Forms 581 et 
administrator to compromise claim seq. (compromise, release, and settlement 
against estate. 72 A.L.R.2d 243. of claims due estate). 

Power and responsibility of executor or 8 Am. Jur. Legal Forms 2d, Executors 

administrator as to compromise or settle- and Administrators, §§ 104:164, 104:165, 

ment of action or cause of action for death. 104: 167 (will provision granting authority 

72 A.L.R.2d 285. to settle claims and obligations). 

§ 91-7-231. Actions which accrue in administration. 

An executor, administrator, or temporary administrator may maintain 
any action or suit which shall accrue to him in the due course of administra- 
tion, on any contract which he is authorized to make as such, or for the 
recovery of personal property, or for injuries thereto. 

SOURCES: Codes, 1857, ch. 60, art. 119; 1871, § 1176; 1880, § 2081; 1892, § 1920; 
Laws, 1906, § 2095; Hemingway's 1917, § 1762; Laws, 1930, § 1711; Laws, 
1942, § 608. 

Cross References — Suits for rent by executor or administrator, see § 89-7-13. 
Institution of suit by administrator, see § 91-7-61. 
Actions between corepresentatives, see § 91-7-247. 
Suits by foreign executor or administrator, see § 91-7-259. 

Requirement that, unless he is licensed to practice law, executor or administrator 
must retain solicitor, see Miss. Uniform Chancery Court Rules 6.01. 
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JUDICIAL DECISIONS 



1. In general. 

An administrator has the right to bring 
an action to protect the assets of the 
estate. Estate of Jackson v. Mississippi 
Life Ins. Co., 755 So. 2d 15 (Miss. Ct. App. 
1999). 

In an accountant negligence action aris- 
ing from the accountant's alleged negli- 
gence in performing accounting services 
for an estate, the trial court did not err in 
allowing plaintiffs other than the execu- 
trix to remain in the suit as nominal 



parties only; by naming the residuary 
beneficiaries plaintiffs, the executrix was 
protecting herself against any possible 
future lawsuits. Wirtz v. Switzer, 586 So. 
2d 775 (Miss. 1991). 

Code 1972 § 11-7-13 must be consid- 
ered in pari materia with Code 1972 
§§ 91-7-231, 91-7-233, which authorize 
only a personal representative to sue to 
recover the assets of the deceased. Thorn- 
ton v. Insurance Co. of N. Am., 287 So. 2d 
262 (Miss. 1973). 



RESEARCH REFERENCES 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 1124 et seq. 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 706 et seq. 

Law Reviews. Arnold, Damages Re- 
coverable in Mississippi for the Wrongful 



Death of an Adult. 53 Miss. L. J. 637, 
December, 1983. 

Brady, Hedonic damages. 59 Miss. L. J. 
495, Fall, 1989. 



91-7-233, 
tor. 



What actions survive to executor or administra- 



Executors, administrators, and temporary administrators may commence 
and prosecute any personal action whatever, at law or in equity, which the 
testator or intestate might have commenced and prosecuted. They shall also be 
liable to be sued in any court in any personal action which might have been 
maintained against the deceased. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (111); 1857, ch. 60, art. 119; 
1871, § 1176; 1880, § 2078; 1892, § 1916; Laws, 1906, § 2091; Hemingway's 
1917, § 1758; Laws, 1930, § 1712; Laws, 1942, § 609. 

Cross References — Requirement that, unless he is licensed to practice law, 
executor or administrator must retain solicitor, see Miss. Uniform Chancery Court Rule 
6.01. 

Petition for authority to compromise claims for wrongful death or injury, see Miss. 
Uniform Chancery Court Rule 6.11. 

JUDICIAL DECISIONS 



1. In general. §§ 91-7-231, 91-7-233, which authorize 

2. Actions on behalf of estate or benefi- only a personal representative to sue to 

recover the assets of the deceased. Thorn- 
ton v. Insurance Co. of N. Am., 287 So. 2d 
262 (Miss. 1973). 

This section [Code 1942, § 609] does not 
operate to authorize an administrator to 
ered in pari materia with Code 1972 exercise his decedent's right of election 



In general. 

Actions on behalf of estate or benefi- 
ciaries. 
Actions against estate. 

In general. 

Code 1972 § 11-7-13 must be consid- 
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against a spouse's will. Mullins' Estate v. 
Mullins' Estate, 239 Miss. 751, 125 So. 2d 
93, 83 A.L.R.2d 1073 (1960). 

This section [Code 1942, § 609] is in 
derogation of the common law. Southern 
Package Corp. v. Walton, 196 Miss. 786, 
18 So. 2d 458 (1944), cert, denied, 323 U.S. 
762, 65 S. Ct. 93, 89 L. Ed. 609 (1944). 

This section [Code 1942, § 609] being in 
derogation of common law must be strictly 
construed. McNeely v. City of Natchez, 
148 Miss. 268, 114 So. 484 (1927). 

Administrator's failure to file letters 
testamentary waived by failure to object 
before verdict. Linton v. Skinner, 122 
Miss. 613, 84 So. 800 (1920). 

2. Actions on behalf of estate or ben- 
eficiaries. 

Where a decedent was allegedly injured 
by medication during her life, and alleg- 
edly died from it, the estate administrator 
was to assert both a wrongful death action 
and a survival action against the drug 
manufacturer; if the jury found that the 
drug caused the decedent's death, then 
the recovery belonged to the wrongful 
death heirs. If the jury found that the 
drug did not cause the death, the estate 
could recover for any personal injuries 
caused by the drug, and the decedent's 
ex-husband could recover from the estate 
amounts he was entitled to under the 
decedent's holographic instrument. En- 
gland v. England (In re Estate of En- 
gland), 846 So. 2d 1060 (Miss. Ct. App. 
2003). 

Heirs of deceased smoker could not re- 
cover damages for injuries suffered by 
smoker during his lifetime in wrongful 
death action where jury found that cause 
of death was unrelated to smoker's lung 
cancer or chronic obstructive pulmonary 
disease, but rather was pulmonary embo- 
lism caused by complications resulting 
from treatment for gonorrhea in 1940's, 
and heirs did not also assert claim under 
survival statute. Wilks v. American To- 
bacco Co., 680 So. 2d 839 (Miss. 1996). 

An action for loss of consortium sur- 
vives the death of the party asserting it, 
and may be brought as any other action by 
the executor or administrator or personal 
representative of the deceased party. 
Flight Line v. Tanksley, 608 So. 2d 1149 
(Miss. 1992). 



Nonpossessory equitable claim of inter- 
vener in replevin action survives death of 
intervenor, whose executor is permitted to 
revive claim by intervention. Hall v. Cor- 
bin, 478 So. 2d 253 (Miss. 1985). 

Decedent's mother had no standing to 
bring a wrongful death action under § 11- 
7-13, even though decedent's will named 
her as executrix of his estate and sole 
primary beneficiary, where decedent left 
surviving him his wife, who was injured in 
the same accident and died approximately 
30 minutes after her husband; a cause of 
action accrued to the wife even though she 
survived decedent for only a few minutes, 
and this cause of action was an asset in 
her estate, upon which it was entitled to 
sue pursuant to § 91-7-233; furthermore, 
decedent's will could not circumvent the 
wrongful death statute, which created a 
new and independent cause of action in 
favor of those named in the statute, and 
recovery under the statute would become 
an asset of decedent's estate only if none of 
the statutory heirs had survived him. 
Partyka v. Yazoo Dev. Corp., 376 So. 2d 
646 (Miss. 1979). 

Action under the Federal Fair Labor 
Standards Act for overtime compensation, 
liquidated damages, and attorney's fees, 
survives the death of the employee. South- 
ern Package Corp. v. Walton, 196 Miss. 
786, 18 So. 2d 458 (1944), cert, denied, 323 
U.S. 762, 65 S. Ct. 93, 89 L. Ed. 609 
(1944). 

Recovery for pain and suffering of de- 
ceased probably caused by alleged negli- 
gence of doctor in treating deceased be- 
tween time of gunshot wound and 
deceased's death could be had only in suit 
by personal representative and not by 
next of kin or heirs at law. Berryhill v. 
Nichols, 171 Miss. 769, 158 So. 470 (1935). 

Action to recover personal property, or 
to enforce contract, or recover damages for 
breach of contract, or for injury to person 
or property survives; pure penalty in- 
tended as punishment for misconduct 
does not survive. J.H. Leavenworth & Son 
v. Hunter, 150 Miss. 245, 116 So. 593 
(1928). 

Term "personal action" in this section 
[Code 1942, § 609] means action for re- 
covery of personal property, for breach of 
contract, or for injury to person or prop- 
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erty. Hamel v. Southern R. Co., 108 Miss. 
172, 66 So. 426 (1914), error overruled, 
108 Miss. 195, 66 So. 809 (1915). 

Administratrix may revive suit for per- 
sonal injuries to decedent and may there- 
after sue for his negligent death. Hamel v. 
Southern R. Co., 108 Miss. 172, 66 So. 426 
(1914), error overruled, 108 Miss. 195, 66 
So. 809 (1915). 

Action for penalty imposed by ordinance 
for failure to observe regulations in oper- 
ating ferry did not survive. Hamel v. 
Southern R. Co., 108 Miss. 172, 66 So. 426 
(1914), error overruled, 108 Miss. 195, 66 
So. 809 (1915). 

The right to sue for trespass to lands 
upon the death of the owner survives to 
the executor or administrator, and his 
heirs cannot sue. Conklin v. Alabama & V. 
Ry. Co., 81 Miss. 152, 32 So. 920 (1902). 

In a proper case, the administrator may 
recover exemplary damages of the defen- 
dant for assaulting and beating his intes- 
tate. Wagner v. Gibbs, 80 Miss. 53, 31 So. 
434, 92 Am. St. R. 598 (1902). 

3. Actions against estate. 

The liability of a decedent's widow in a 
personal action which survived his death 
is derivative only to her husband's estate, 
and to the maximum extent only of the 



amount of her inheritance from that es- 
tate, and this section [Code 1942, § 609] 
does not authorize a suit against the 
widow in her individual capacity, in an 
action to establish liability of the estate. 
State ex rel. Patterson v. Warren, 254 
Miss. 314, 182 So. 2d 234 (1966). 

An action to recover misappropriated 
county funds from members of the board 
of supervisors is a personal action and 
upon their deaths survives against their 
personal representatives. State ex rel. 
Patterson v. Warren, 254 Miss. 314, 182 
So. 2d 234 (1966). 

This statute controls a claim against a 
decedent's estate for personal injuries sus- 
tained in an automobile accident. Powell 
v. Buchanan, 245 Miss. 4, 147 So. 2d 110 
(1962). 

A personal representative is liable to 
suit on a claim arising from the alleged 
negligence of his decedent, notwithstand- 
ing the estate has been declared insolvent. 
Bullock v. Young, 243 Miss. 146, 137 So. 2d 
777 (1962). 

Claim against estate to recover amount 
paid on usurious contract may be pro- 
bated, and action on such claim is "per- 
sonal action," which survives death. 
Chandlee v. Tharp, 161 Miss. 623, 137 So. 
540, 78A.L.R. 445(1931). 



RESEARCH REFERENCES 



ALR. Validity of exception for specific 
kind of tort action in survival statute. 77 
A.L.R.3d 1349. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 435 et seq. 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 706 et seq. 



Law Reviews. Damages Recoverable 
in Mississippi for the Wrongful Death of 
an Adult. 53 Miss. L. J. 637, December, 
1983. 

Brady, Hedonic damages. 59 Miss. L. J. 
495, Fall, 1989. 



§ 91-7-235. 
istrator. 



What actions survive against executor or admin- 



When any decedent shall in his lifetime have committed any trespass, the 
person injured, or his executor or administrator, shall have the same action 
against the executor or administrator of the decedent as he might have had or 
maintained against the testator or intestate, and shall have like remedy as in 
other actions against executors and administrators. Vindictive damages shall 
not be allowed, and such action shall be commenced within one year after 
publication of notice to creditors to probate and register their claims. 
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SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (119); 1857, ch. 60, art. 119; 
1871, § 1176; 1880, § 2080; 1892, § 1917; Laws, 1906, § 2092; Hemingway's 
1917, § 1759; Laws, 1930, § 1713; Laws, 1942, § 610. 

Cross References — Service of process on one of several executors or administra- 
tors, see § 13-3-53. 

Service of process on executor or administrator of nonresident motorist, see § 13-3- 
63. 

Statute of limitations for actions against executors or administrators, see § 15-1-25. 

JUDICIAL DECISIONS 

1. In general. for personal injuries sustained in an auto- 

The statute does not allow the recovery mobile accident. Powell v. Buchanan, 245 

of punitive damages against an estate Miss. 4, 147 So. 2d 110 (1962). 

because of a prior tort committed by the This section [Code 1942, § 610] is in 

decedent. Wilbanks v. Gray, 795 So. 2d 541 derogation of the common law. Southern 

(Miss. Ct. App. 2001). Package Corp. v. Walton, 196 Miss. 786, 

This section [Code 1942, § 610] prohib- 18 s . 2d 458 (1944), cert, denied, 323 U.S. 

its the award of vindictive damages 762 , 65 S. Ct. 93, 89 L. Ed. 609 (1944). 

against an estate of a decedent. Mends v. The provision against the allowance of 

Wolverton, 211 So 2d 847 (Miss 1968). vindictive damages is not applicable to an 

This section [Code 1942, § 610] does not acti(m b an administrator against a de _ 

limit the bringing of action against the fendant for assaulti and beati his 

estate for decedent s negligence. Jones v intestate w v Gibb 80 Miss 53 31 

Evans 247 Miss. 285, 156 So. 2d 742 go ^ ^ gt R 598 ' 
(1963). 

This statute is inapplicable to a claim 
against a decedent's estate for damages 

RESEARCH REFERENCES 

ALR. Validity of exception for specific Claim for punitive damages in tort ac- 

kind of tort action in survival statute. 77 tion as surviving death of tortfeasor or 
A.L.R.3d 1349. person wronged. 30 A.L.R.4th 707. 

§ 91-7-237. Death of party not to abate suit in certain cases. 

When either of the parties to any personal action shall die before final 
judgment, the executor or administrator of such deceased party may prosecute 
or defend such action, and the court shall render judgment for or against the 
executor or administrator. If such executor or administrator, having been duly 
served with a scire facias or summons five days before the meeting of the court, 
shall neglect or refuse to prosecute or defend the suit, the court may render 
judgment in the same manner as if such executor or administrator had 
voluntarily made himself a party to the suit. The executor or administrator 
who shall become a party shall be entitled to a continuance of the cause until 
the next term of the court. 

SOURCES: Codes, Hutchinson's 1848, ch. 58, art. 1 (47); 1857, ch. 61, art. 49; 
1871, § 677; 1880, § 1513; 1892, § 1918; Laws, 1906, § 2093; Hemingway's 
1917, § 1760; Laws, 1930, § 1714; Laws, 1942, § 611. 
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Cross References — Effect of death of party before expiration of statute of 
limitations, see § 15-1-55. 

Non-abatement of suits upon insolvency of estate, see § 91-7-273. 

JUDICIAL DECISIONS 



1. In general. 

2. Suits brought by decedent. 

3. Suits brought against decedent. 

1. In general. 

An action for loss of consortium sur- 
vives the death of the party asserting it, 
and may be brought as any other action by 
the executor or administrator or personal 
representative of the deceased party. 
Flight Line v. Tanksley, 608 So. 2d 1149 
(Miss. 1992). 

Where statute was re-enacted by legis- 
lature without change after decision hold- 
ing that term "personal action" is one 
brought for recovery of personalty, for en- 
forcement of some contract or to recover 
damages for its breach, or for recovery of 
damages for commission of injury to per- 
son or property, interpretation became 
part of statute, and could not be changed 
or modified except by legislature. 
Catchings v. Hartman, 178 Miss. 672, 174 
So. 553 (1937). 

Term "personal action" as used in stat- 
ute providing that, where either of parties 
to "personal action" shall die before final 
judgment, executor or administrator may 
prosecute or defend such action, does not 
include an action of slander, so as to 
entitle administratrix to continue the ac- 
tion, since statute, being in derogation of 
common law, must be strictly construed. 
Catchings v. Hartman, 178 Miss. 672, 174 
So. 553 (1937). 

This section [Code 1942, § 611] being in 
derogation of common law must be strictly 
construed. McNeely v. City of Natchez, 
148 Miss. 268, 114 So. 484 (1927). 

Term "personal action" in this section 
[Code 1942, § 611] means action for recov- 
ery of personal property for breach of 
contract, or for injury to person or prop- 
erty. McNeely v. City of Natchez, 148 Miss. 
268, 114 So. 484 (1927). 

Action for penalty imposed by ordinance 
for failure to observe regulations in oper- 
ating ferry did not survive. McNeely v. 
City of Natchez, 148 Miss. 268, 114 So. 
484 (1927). 



2. Suits brought by decedent. 

Where a cancer patient died while a 
medical malpractice suit he filed was 
pending, and his daughter was substi- 
tuted as plaintiff and was appointed exec- 
utrix of his estate, the trial court erred in 
dismissing the suit for failing to state a 
claim, because the amended complaint 
filed by the daughter on behalf of the 
estate sought recovery for injuries the 
patient suffered during his lifetime. 
Necaise v. Sacks, 841 So. 2d 1098 (Miss. 
2003). 

In an action to recover for damage to a 
life estate, the life tenant's sole heir could 
not be substituted as the plaintiff follow- 
ing the life tenant's death where no estate 
had been opened for the deceased life 
tenant and no administrator had been 
appointed, since the life tenant's sole heir 
did not automatically become her legal 
representative on her death (§ 91-7-237). 
Madison v. Vintage Petro., Inc., 872 F. 
Supp. 340 (S.D. Miss. 1994), dismissed, 85 
F.3d 625 (5th Cir. 1996), aff'd, 87 F.3d 
1311 (5th Cir. 1996). 

Actions for defamation are not personal 
actions for purposes of survival statute. 
Caine v. Hardy, 943 F.2d 1406 (5th Cir. 
1991), cert, denied, 503 U.S. 936, 112 S. 
Ct. 1474, 117 L. Ed. 2d 618 (1992). 

Action by anesthesiologist against hos- 
pital challenging suspension of his privi- 
leges was not rendered moot by plaintiff's 
death, as such parts of claim which al- 
leged wrongful discharge were preserved 
under state survival statute. Caine v. 
Hardy, 943 F.2d 1406 (5th Cir. 1991), cert, 
denied, 503 U.S. 936, 112 S. Ct. 1474, 117 
L. Ed. 2d 618 (1992). 

Action under the Federal Fair Labor 
Standards Act for overtime compensation, 
liquidated damages, and attorney's fees, 
survives the death of the employee. South- 
ern Package Corp. v. Walton, 196 Miss. 
786, 18 So. 2d 458 (1944), cert, denied, 323 
U.S. 762, 65 S. Ct. 93, 89 L. Ed. 609 
(1944). 
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Judgment in action for injuries revived 
in name of wife as executrix held res 
judicata in her subsequent action for dam- 
ages sustained by herself and children. 
Edward Hines Yellow Pine Trustees v. 
Stewart, 135 Miss. 331, 100 So. 12 (1924). 

Dismissal of suit brought by two parties 
upon death of one of them without motion 
or other preliminary proceeding will be set 
aside on proper application and cause 
reinstated. Merchants' Bank & Trust Co. 
v. Mississippi Nat'l Bank, 108 Miss. 356, 
66 So. 537 (1914). 

Administratrix may revive action for 
personal injuries, and may thereafter sue 
for negligent death of decedent. Hamel v. 
Southern R. Co., 108 Miss. 172, 66 So. 426 
(1914), error overruled, 108 Miss. 195, 66 
So. 809 (1915). 

Railroad defendant in suit for personal 
injury not entitled to move for revocation 
of letters of administration granted for 



purpose of bringing suit. Yazoo & Miss. V. 
Ry. v. Jeffries, 99 Miss. 534, 55 So. 354 
(1911). 

3. Suits brought against decedent. 

An action against a member of a board 
of supervisors for the illegal appropriation 
of money survives against his estate. 
State ex rel. Patterson v. Warren, 254 
Miss. 314, 182 So. 2d 234 (1966). 

Provision for revival of pending action 
against deceased defendant's representa- 
tive does not permit collection by execu- 
tion of judgment rendered against repre- 
sentative. Dolan v. Tate, 161 Miss. 615, 
137 So. 515 (1931). 

Suit against deceased defendant may 
proceed to judgment without probating 
claim against estate. Dillard & Coffin Co. 
v. Woollard, 124 Miss. 677, 87 So. 148 
(1921). 



RESEARCH REFERENCES 



ALR. Death of party to arbitration 
agreement before award as revocation or 
termination of submission. 63 A.L.R.2d 
754. 

Validity of exception for specific kind of 



tort action in survival statute. 63 A.L.R.2d 
1327. 

Claim for punitive damages in tort ac- 
tion as surviving death of tortfeasor or 
person wronged. 30 A.L.R.4th 707. 



§ 91-7-239. Executor or administrator not to be sued for 
ninety days. 

A suit or action shall not be brought against an executor or administrator 
until after the expiration of ninety (90) days from the date of letters testamen- 
tary or of administration. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 6 (1); 1857, ch. 60, art. 126; 
1871, § 1184; 1880, § 2086; 1892, § 1922; Laws, 1906, § 2096a; Hemingway's 
1917, § 1764; Laws, 1930, § 1715; Laws, 1942, § 612; Laws, 1975, ch. 373, § 7, 
eff from and after January 1, 1976. 

Cross References — Statute of limitations in regard to actions against executors 
and administrators, see §§ 15-1-25 et seq. 

JUDICIAL DECISIONS 



1. In general. 

The purpose of this section [Code 1942, 
§ 612] is to allow time to the administra- 
tor to examine and understand the condi- 
tion of the estate, to provide the means of 
paying debts, if practicable, without suit 



by collection of assets, and to be advised of 
any demands against the estate which it 
may be necessary to defend. Great S. Box 
Co. v. Barrett, 231 Miss. 101, 94 So. 2d 912 
(1957). 
Where an action was brought against 
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the administrator of an estate and two 
other defendants within four days after 
the administrator was issued letters, but 
the administrator did not raise the objec- 
tion that the action was prematurely 
brought, the codefendants of the adminis- 
trator could not raise the question. Great 
S. Box Co. v. Barrett, 231 Miss. 101, 94 So. 
2d 912 (1957). 

Suit could not properly be brought 
against an administratrix to have funds in 
a bank adjudged to belong to the plaintiff 
rather than to the estate until six months 
after date of letters of administration. 
Matthews v. Redmond, 202 Miss. 253, 32 
So. 2d 123 (1947). 

Statute allows four years and six 
months within which an executor or ad- 
ministrator can be sued. Toler v. Wells, 
158 Miss. 628, 130 So. 298 (1930). 

Claims maturing before decedent's 
death are barred, notwithstanding pro- 



bate, by failure to sue thereon within 4 
years and 6 months from grant of letters. 
Rogers v. Rosenstock, 117 Miss. 144, 77 
So. 958 (1918). 

Claim for medical services rendered 
during last illness of intestate not barred 
until after 4 years and 6 months. 
Hardenstein v. Brien, 96 Miss. 493, 50 So. 
979 (1910). 

A petition against the administrator 
and heirs to subject exempt property 
owned by decedent in his lifetime to a debt 
for labor performed, the amount of which 
has been allowed by the chancery court, is 
not a suit against an administrator, the 
proceeding not being a suit on a claim, and 
the administrator not being a necessary 
party thereto. Mitchener v. Robins, 73 
Miss. 383, 19 So. 103 (1895). 



RESEARCH REFERENCES 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 134 et seq. 



CJS. 34 C.J.S., Executors and Adminis- 
trators § 747. 



§ 91-7-241. Suit by or against administrator not to abate. 

If any executor or administrator die, resign, or be removed, suits or actions 
commenced by or against him shall not, for that reason, abate; but the same 
may be prosecuted by or against his successor, who may make himself a party 
by proper suggestion or, if he fail to do so, may be brought in by the opposite 
party by summons or scire facias. Judgments recovered by or against an 
executor or administrator who has died, resigned, or been removed may be 
revived for or against his successor in the same way. 

SOURCES: Codes, 1857, ch. 60, art. 124; 1871, § 1181; 1880, § 1514; 1892, § 1919; 
Laws, 1906, § 2094; Hemingway's 1917, § 1761; Laws, 1930, § 1716; Laws, 
1942, § 613. 

Cross References — Limitation of actions against executor or administrator, see 
§ 15-1-25. 
Abatement of suits upon insolvency of estate, see § 91-7-273. 

JUDICIAL DECISIONS 



1. In general. 

The administrator de bonis non may 
suggest the death of his predecessor, and 
ask that a judgment recovered by him be 
revived; he need not resort to scire facias. 



Dibble v. Norton, 44 Miss. 158 (1870); 
Bowen v. Bonner, 45 Miss. 10 (1871). 

The statute applies to administrators 
appointed in this state only. Bowen v. 
Bonner, 45 Miss. 10 (1871). 
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If a plaintiff die after the rendition of a favor of the administrator. New Orleans, 
judgment in his favor, the defendant may J., & G.N.R.R. v. Rollins, 36 Miss. 384 
appeal before the judgment is revived in (1858). 

RESEARCH REFERENCES 

ALR. Validity of exception for specific 
kind of tort action in survival statute. 77 
A.L.R.3d 1349. 

§ 91-7-243. Not bound to plead specially. 

Executors, administrators, and temporary administrators shall not be 
bound to plead specially to any action or suit at law brought against them, but 
they may give any special matter in evidence under the general issue. An 
executor or administrator, or the sureties on his bond, shall not be chargeable 
beyond the amount of the assets of the testator or intestate by reason of any 
mistake, omission, or false pleading of the executor or administrator. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (105); 1857, ch. 60, art. 125; 
1871, § 1183; 1880, § 2089; 1892, § 1923; Laws, 1906, § 2097; Hemingway's 
1917, § 1765; Laws, 1930, § 1717; Laws, 1942, § 614. 

JUDICIAL DECISIONS 

1. In general. If the administrator elect to plead spe- 

Under the statute, the failure to plead cially, he will be held to the strictness of 

plene administravit does not raise a pre- pleading. Wren's Adm'r v. Span's Adm'r, 2 

sumption of assets. Dobbins v. Halfacre, Miss. (1 Howard) 115 (1834). 
52 Miss. 561 (1876). 

§ 91-7-245. Any one interested may defend suit. 

Any legatee, heir, distributee, or creditor may be admitted by the court to 
defend any suit against the executor or administrator of the estate in which he 
is interested, and the case shall be tried and judgment rendered as if the suit 
had been defended by the executor or administrator; but judgment shall be 
given against the party for costs incurred in consequence of his becoming a 
party, if judgment shall be had against the executor or administrator. 

SOURCES: Codes, 1880, § 2090; 1892, § 1924; Laws, 1906, § 2098; Hemingway's 
1917, § 1766; Laws, 1930, § 1718; Laws, 1942, § 615. 

§ 91-7-247. Actions which accrue between administrators. 

When there are two or more administrators of an estate, and one or more 
of them take all the assets, or the greatest part thereof, and refuse to pay the 
debts or funeral expenses of the deceased, or to account with the other, the 
court, on petition of the aggrieved administrator and five days' notice thereof 
to the other, may make an order requiring the delivery or payment to the 
aggrieved administrator of the proportionate share of the estate to which he is 
entitled. To enforce compliance, the court may revoke the letters of the 
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administrator in default, and may fine him not exceeding one hundred dollars 
or imprison him not exceeding three months as for contempt. Any executor 
being a residuary legatee may proceed in the same way and with like effect 
against his co-executor to recover his part of the estate. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (110); 1857, ch. 60, art. 120; 
1871, § 1177; 1880, § 2082; 1892, § 1921; Laws, 1906, § 2096; Hemingway's 
1917, § 1763; Laws, 1930, § 1719; Laws, 1942, § 616. 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 
Administrators §§ 1155 et seq. trators § 711. 

§ 91-7-249. Executor in his own wrong. 

If any person shall alienate or embezzle any of the goods, chattels, 
personal property, or money of a person deceased, before taking out letters 
testamentary or of administration, such person shall be liable to the action of 
creditors and other persons aggrieved, as being executor in his own wrong. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (121); 1857, ch. 60, art. 127; 
1871, § 1185; 1880, § 2087; 1892, § 1926; Laws, 1906, § 2100; Hemingway's 
1917, § 1768; Laws, 1930, § 1720; Laws, 1942, § 617. 

JUDICIAL DECISIONS 

1. In general. claim that the notes were assets and only 

Personal liability of administrator for collectible by an administrator to be ap- 

value of cotton taken from land of intes- pointed. Weaver v. Williams, 75 Miss. 945, 

tate and sold by him did not preclude him 23 So. 649 (1898). 

from bringing action against purchaser Charges paid by executors de son tort 

for value thereof. McGraw v. Robinson cannot be availed of as a set-off against a 

Mercantile Co., 95 Miss. 828, 49 So. 260 c i a i m f an estate when unsupported by 

(1909). evidence showing that they were legal 

After having jointly converted promis- demands against the estate. Weaver v. 

sory notes which had never been returned Williams, 75 Miss. 945, 23 So. 649 (1898). 
as assets, executors de son tort cannot 

RESEARCH REFERENCES 

ALR. Liability of estate for tort of exec- 26 Am. Jur. Proof of Facts 2d 663, Sur- 

utor, administrator, or trustee. 82 charge of Executor for Nonpayment of 

A.L.R.3d 892. Estate's Tax Liability. 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 

Administrators §§ 34 et seq. trators §§ 989 et seq. 

§ 91-7-251. Liability of executor or administrator of an exec- 
utor de son tort. 

The executor or administrator of an executor de son tort shall be liable to 
a recovery to the extent of the value of the property received or held by such 
executor de son tort, if sufficient assets shall have been received to pay the 
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same. Any one who may have become liable as executor de son tort in any other 
state shall be liable to be sued in this state as such by any creditor, legatee, or 
distributee. 

SOURCES: Codes, 1857, ch. 60, art. 133; 1871, § 1191; 1880, § 2088; 1892, § 1927; 
Laws, 1906, § 2101; Hemingway's 1917, § 1769; Laws, 1930, § 1721; Laws, 
1942, § 618. 

RESEARCH REFERENCES 

ALR. Liability of estate for tort of exec- CJS. 34 C.J.S., Executors and Adminis- 
utor, administrator, or trustee. 82 trators §§ 991 et seq. 
A.L.R.3d 892. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 1029 et seq. 

§ 91-7-253. Fiduciary not to use funds; investment by fidu- 
ciary bank in time certificates of deposit. 

No executor, administrator, guardian, receiver or other fiduciary ap- 
pointed by or acting pursuant to the authority of any chancery court may 
borrow or use for his own benefit, directly or indirectly, any of the funds or 
property of the estate committed or entrusted to him by such court, nor 
purchase or acquire, directly or indirectly, any interest therein adverse to any 
creditor or beneficiary of such estate. Nor may he loan the same, or any part 
thereof, to any parent, brother, sister, son, daughter of, or one in loco parentis 
to the ward or himself, nor to any attorney or agent representing him or such 
estate, nor to the wife or any child of such attorney or agent. Nor may any court 
or chancellor authorize or ratify any such prohibited use, acquisition or loan. 

Provided, however, the above prohibitions shall not extend to prohibit the 
investment by a banking corporation of the funds of an estate committed or 
entrusted to it in time certificates of deposit, provided such be approved by the 
chancellor, and the banking corporation shall first secure such certificates of 
deposit in excess of the portion insured by the Federal Deposit Insurance 
Corporation, as provided in section 81-5-33, Mississippi Code of 1972. 

SOURCES: Codes, 1942, § 619; Laws, 1936, ch. 243; Laws, 1977, ch. 493, eff from 
and after passage (approved April 15, 1977). 

Cross References — Additional provisions governing the conduct of executors, 
administrators, and other fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et 
seq. 

Petition for authority to make loans or investments, see Miss. Uniform Chancery 
Court Rule 6.10. 

JUDICIAL DECISIONS 

1. In general. estate, even though the wife asserted that 

A conservator's wife could be held liable she was only a "scrivener" for her husband 

in an action alleging intentional misap- and was not responsible for any of the 

propriation of funds and defrauding of the transactions in the conservatorship ac- 
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count, where the wife received payment The Chancellor properly removed an 

for keeping the books and received the administrator under § 91-7-253, where 

benefit of direct loans and gifts from the the administrator admitted that he had 

conservatorship monies, she also received spent or lent large sums of funds taken 

the indirect benefit of the use of other from estate for which he was unable to 

items purchased with the monies, she account. Kelly v. Shoemake, 460 So. 2d 

participated in the disbursal of the monies 811 (Miss. 1984). 

by writing the checks though she did not Where the testator bequeathed half of 

sign them, and she clearly knew where his stock to his daughter and the other 

the monies were going. Bryan v. Holzer, half to his son for Hfe? with rema inder to 

589 So. 2d 648 (Miss. 1991). the daughter and the daughter as execu- 

A finding that a conservator and his trix surren dered the certificate and ob- 

wife violated the fiduciary duty to the tained tw0 certificateS) one f which was 

ward and converted the wards funds to igsued in the son > s name and thereafter 

their own use was supported by evidence the son transferred the certificate to 

that the wards funds had been used to d ht retaining beneficial interest 

purchase a van which was used by he therein for Hf ^ gection [Code 

conservator and his wife, and that the fi ~ inl ' ,. U1 , T , 

, u . .n i ,i • ,.,, § 619J was not applicable. Maples v. 

conservator, his wife, and their children * „ 01 „ ,,. %5l aA Q £, OCA 

were the recipients of loans and gifts from *?oweU, 217 Miss. 322, 64 So. 2d 364 

monies in the conservatorship account, 
without previous court approval. Bryan v. 
Holzer, 589 So. 2d 648 (Miss. 1991). 

RESEARCH REFERENCES 

ALR. Validity and construction of trust (Rev), Conversion, Form 81.3 (complaint, 

provision authorizing trustee to purchase petition, or declaration — for conversion 

trust property. 39 A.L.R.3d 836. — by conservatee against conservator). 

Am Jur. 7 Am. Jur. PI & Pr Forms 

§ 91-7-255. Fiduciary not to transfer negotiable papers. 

No executor, administrator, guardian, receiver, or other fiduciary ap- 
pointed by or acting pursuant to the authority of any chancery court may sell, 
assign, or transfer any note, bill of exchange, bond, stock certificate, or other 
negotiable paper belonging to the estate committed or intrusted to him by such 
court, unless he shall be authorized so to do by an order of the court or 
chancellor, or by the last will and testament of the decedent. Every such 
prohibited sale, assignment, or transfer shall be void, whether the vendee, 
assignee, or transferee shall have had notice or knowledge of the want or lack 
of authority of such fiduciary to sell, assign, or transfer the same or not. 

SOURCES: Codes, 1942, § 620; Laws, 1936, ch. 243. 

Cross References — Additional provisions governing the conduct of executors, 
administrators, and other fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et 
seq. 

JUDICIAL DECISIONS 

1. In general. enacted to protect creditors and those in- 

This section [Code 1942, § 620] was terested in the estate under disposition of 
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the assets by the executor and where that abatement among the beneficiaries is 

there is no claim that the estate is insol- needed, this section is inapplicable, 

vent, or that there are any creditors and Maples v. Howell, 217 Miss. 322, 64 So. 2d 

that all beneficiaries have not received the 364 (1953). 
specific bequests bequeathed to them, or 

§ 91-7-257. Property not to be removed from state. 

An executor or administrator shall not remove any of the property of the 
estate out of this state. If a chancellor or clerk of a chancery court shall be 
satisfied, by petition or otherwise in term time or vacation, that any executor 
or administrator is about to remove the property of the estate out of this state, 
he shall issue a precept to the sheriff of the proper county, commanding him to 
seize the property about to be removed and hold the same until legally disposed 
of; and the letters of such executor or administrator may be revoked, on due 
notice, and administration de bonis non granted to some other person. In case 
of any such removal, suit may be forthwith instituted on the bond by any of the 
distributees or creditors of the estate; and, on satisfactory evidence of the 
removal of the property out of the state, judgment shall be rendered for the full 
value thereof and such other damages as the parties suing shall have 
sustained. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (93); 1857, ch. 60, arts. 128, 
129; 1871, §§ 1186, 1187; 1880, §§ 2010, 2011; 1892, § 1928; Laws, 1906, § 2102; 
Hemingway's 1917, § 1770; Laws, 1930, § 1722; Laws, 1942, § 621. 

Cross References — Suit for devastavit, see § 91-7-313. 
Removal of ward's property by guardian from state, see § 93-13-65. 
Additional provisions governing the conduct of executors, administrators, and other 
fiduciaries, see Miss. Uniform Chancery Court Rules 6.01 et seq. 

§ 91-7-259. Foreign executor or administrator may sue. 

Executors and administrators who have qualified in other states or 
countries may sue in the courts of this state, or may receive without suit and 
give a valid acquittance for any property of, or debts due to, their testators or 
intestates, after filing in the office of the clerk of the chancery court of the 
county where there may be some person indebted to the decedent or having 
some of his effects in possession, a certified copy of the record of the 
appointment and qualification of the executor or administrator according to 
the law of the state or country where he is qualified, and a certificate of the 
officer before whom he is liable to account as such that he is there liable to 
account for the thing sued for or received. 

SOURCES: Codes, 1857, ch. 60, art. 131; 1871, § 1189; 1880, § 2091; 1892, § 1925; 
Laws, 1906, § 2099; Hemingway's 1917, § 1767; Laws, 1930, § 1723; Laws, 
1942, § 622. 

Cross References — Venue of actions against nonresident executors, see § 11-11-9. 
Recording of foreign wills, see § 91-7-33. 
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Revocation of orders testamentary or letters of administration of nonresident, see 
§ 91-7-89. 

Suits against nonresident fiduciary, see § 91-7-313. 
Suits by nonresident guardians, see § 93-13-183. 

JUDICIAL DECISIONS 

1. In general. letters. Gulf, M. & N.R. Co. v. Wood, 164 

Failure to comply with this section Miss. 765, 146 So. 298 (1933), motion 

[Code 1942, § 622] is ground for dismiss- granted, 147 So. 652, (Miss. 1933), cert, 

ing a suit brought by a foreign adminis- denied, 289 U.S. 759, 53 S. Ct. 791, 77 L. 

trator. Davis v. Meridian & B.R. Co., 248 Ed. 1502 (1933). 

Miss. 707, 161 So. 2d 171 (1964). Payment of debt to foreign administra- 
Qualification by a former administrator tor no defense to suit by heirs unless 
after expiration of the time within which certified copy of appointment filed. Rich- 
suit for wrongful death must be brought, ardson v. Neblett, 122 Miss. 723, 84 So. 
is ineffective to enable him to maintain a 695, 10 A.L.R. 272 (1920). 
suit brought within such time. Davis v. Defendant paying money belonging to 
Meridian & B.R. Co., 248 Miss. 707, 161 decedent to foreign administrator not 
So. 2d 171 (1964). qualified in this state, was liable to local 
An administratrix lawfully appointed in administrator for the amount although 2 
another state could sue in state for em- years later proper certificate was filed, 
ployee's death under Federal Employers' City Sav. & Trust Co. v. Branchieri, 111 
Liability Act without taking out ancillary Miss. 774, 72 So. 196 (1916). 

§ 91-7-261. Procedures for insolvent estates. 

The executor or administrator shall take proper steps speedily to ascertain 
whether the estate be solvent or insolvent. If both the real and personal estate 
be insufficient to pay the debts of the deceased, he shall exhibit to the court a 
true account of all the personal estate, assets of every description, the land of 
the deceased, and all the debts due from the deceased; and if it appear to the 
court that the estate is insolvent, it shall make an order for the sale of all the 
property. The proceeds of such sale and all other assets shall be equally 
distributed among all the creditors whose claims shall be duly filed and 
established, in proportion to the sums due and owing to them respectively, the 
expenses of the last sickness, the funeral, and the administration, including 
commissions, being first paid. Before any decree for sale is made, the devisees 
or heirs shall be made parties to the proceeding. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (103); 1857, ch. 60, art. 98; 
1871, § 1158; 1880, § 2054; 1892, § 1939; Laws, 1906, § 2113; Hemingway's 
1917, § 1781; Laws, 1930, § 1724; Laws, 1942, § 623. 

Cross References — Reports of insolvency by tax collector, see §§ 27-49-1 et seq. 
Rights of administrator de bonis non in regard to insolvent estates, see § 91-7-71. 
Probate of claims, see §§ 91-7-149 et seq. 

JUDICIAL DECISIONS 

1. In general. 1. In general. 

2. Expenses of last illness and funeral. A year's allowance to a widow and chil- 
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dren in insolvent estates is a claim of next Where estate was insolvent, rent due 

priority, is to be paid before creditors, and landlord for store occupied by decedent 

such allowance may be paid out of exempt before death, while claim superior to that 

personal property, in cases where the ex- of general creditors, was not preferred 

empt property is disposed of by the will of over claims for expenses of last illness, 

a testator; in cases of intestacy, it de- funeral, and administration, where ad- 

scends as provided by statute, and, where ministrator sold goods in store building 

administration is not necessary, is not under court order. Walker v. First Nat'l 

subject to administrative expenses. Mills Bank, 168 Miss. 487, 151 So. 740 (1934). 

v. Mills, 279 So. 2d 917 (Miss. 1973). Expenses of last illness and funeral 

Duty of administrator to collect debts of expenses constitute preference claim over 

insolvent estate without order of court, enrolled judgment upon which execution 

McGraw v. Robinson Mercantile Co., 95 has not been issued and levied - Dabney v. 

Miss. 828, 49 So. 260 (1909). Continental Jewelry Co., 163 Miss. 1, 140 

So. 338 (1932). 

2. Expenses of last illness and funeral. Claim for expenses of funeral and last 

If estate be insolvent, expenses of last sickness not filed for examination pursu- 

illness and funeral are preferred, but in ant to administrator's notice, though pref- 

determining solvency, exempt property is erence claims, not allowed except out of 

not considered. De Baum v. Hulett Under- surplus left after payment of filed claims, 

taking Co., 169 Miss. 488, 153 So. 513 Merchants' & Farmers' Bank v. Kelleher, 

(1934). 119 Miss. 232, 80 So. 697 (1919). 

RESEARCH REFERENCES 

ALR. Amount of funeral expenses al- 10 Am. Jur. PI & Pr Forms (Rev), Ex- 

lowable against decedent's estate. 4 ecutors and Administrators, Forms 1401 

A.L.R.2d 995. et seq. (insolvent estates). 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 

Administrators §§ 832 et seq. trators §§ 693 et seq. 

§ 91-7-263. Creditor may institute insolvency proceedings. 

Any creditor of the decedent may represent to the court that the estate is 
insolvent, and thereupon the executor or administrator and heirs or devisees 
shall be summoned to answer whether or not it be insolvent. If it shall be found 
so, like proceedings shall be had as when an estate is represented to be 
insolvent by the executor or administrator. 

SOURCES: Codes, 1880, § 2055; 1892, § 1940; Laws, 1906, § 2114; Hemingway's 
1917, § 1782; Laws, 1930, § 1725; Laws, 1942, § 624. 



§ 91-7-265. Decree of insolvency after all property sold. 

Where an estate is found to be insolvent after a sale of all the property, real 
and personal, it may be decreed to be insolvent and be proceeded with 
accordingly. 

SOURCES: Codes, 1880, § 2058; 1892, § 1941; Laws, 1906, § 2115; Hemingway's 
1917, § 1783; Laws, 1930, § 1726; Laws, 1942, § 625. 
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§ 91-7-267. Publication and claims presented in insolvent 
estate. 

If an estate be declared insolvent after the executor or administrator has 
made publication to the creditors to present their claims and have them 
probated and registered, another publication to present claims shall not be 
necessary. If an estate be declared insolvent before the executor or adminis- 
trator has made such publication, the court shall order the executor or 
administrator to make publication, requiring the creditors to present their 
claims within ninety (90) days and have them probated and registered. Any 
creditor who shall not register his claim by the day stated in the publication 
shall be forever barred. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 21 (5); 1857, ch. 60, art. 101; 
1871, § 1161; 1880, § 2059; 1892, § 1942; Laws, 1906, § 2116; Hemingway's 
1917, § 1784; Laws, 1930, § 1727; Laws, 1942, § 626; Laws, 1975, ch. 373, § 8, 
eff from and after January 1, 1976. 

Cross References — Notice to creditors of estate, see § 91-7-145. 
Probate of claims against estate, see §§ 91-7-149 et seq. 

§ 91-7-269. Filing, examination, and adjudication of claims in 
insolvent estate. 

When the time for probating and registering claims has elapsed, the court 
shall cause notice to be inserted for three successive weeks in some newspaper 
published in the county that at a time fixed the claims will be taken up for 
examination and adjudication by the court or by the clerk in vacation, as the 
order may designate, that all claims not required by law to be probated and 
registered must be filed with the clerk by the day named in the notice, and that 
all creditors may attend. At the time appointed the court shall examine into the 
validity of each claim which has been probated and registered and such other 
claims as may have been filed with the clerk. The executor or administrator or 
any creditor may object to any claim, and the court shall hear evidence in 
support of the objection, shall allow any claim that should be allowed, and shall 
reject in whole or in part any which is in whole or in part not well founded. It 
shall not be necessary for any creditor to refile with the clerk any claim which 
has been duly probated and registered within the time and in the manner 
required by law. All other claims, unless filed with the clerk by the day named 
in the notice, shall not be allowed; but lawful claims, not required to be 
probated and registered, which are not filed with the clerk by the day named 
in the notice shall not be barred as to any surplus that remains after paying in 
full all claims allowed by the court at the examination and adjudication named 
in the notice. Provided, however, that in cases where the executor or admin- 
istrator shall have, prior to the adjudication of insolvency, paid any claim or 
claims, whether probated and registered or not, such executor or administrator 
shall have the right by the day named in the notice, to file with the clerk a 
verified itemized statement of the amount which has been paid thereon, and 
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obtain allowance therefor in the same amount to which the creditor or 
creditors, whose claim or claims had been so paid, would have been entitled 
had such creditor filed the claim. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 21 (5); 1857, ch. 60, art. 101; 
1871, § 1161; 1880, § 2059; 1892, § 1943; Laws, 1906, § 2117; Hemingway's 
1917, § 1785; Laws, 1930, § 1728; Laws, 1942, § 627; Laws, 1926, ch. 146; 
Laws, 1936, ch. 242. 

Cross References — Register of claims to be maintained by chancery clerk, see 
§ 9-5-173. 
Docketing proceedings in chancery court, see §§ 9-5-205, 9-5-215. 
Balance of mutual dealings on death of one party, see § 11-7-67. 

JUDICIAL DECISIONS 

1. In general. for which claim is allowed, if allowed, 

Decree allowing or disallowing con- would be erroneous. Trippe v. 

tested claim against decedent's estate can O'Cavanagh, 203 Miss. 537, 36 So. 2d 166 

be rendered only by chancellor having (1948). 

jurisdiction of estate being administered. Under this section [Code 1942, § 627] 

Trippe v. O'Cavanagh, 203 Miss. 537, 36 claims must be refiled with clerk of chan- 

So. 2d 166 (1948). cerv CO urt for adjudication; judgment as to 

In contest of claim against decedent's priority of claim cannot be collaterally 

estate, only decree allowing or disallowing attacked. Maxey v. Goolsby, 133 Miss. 554, 

claim can be rendered, and monetary gg g 99 Q923) 

judgment against administrator for sum 

RESEARCH REFERENCES 

ALR. Exclusiveness of grounds enu- priority on distribution to claims for 

merated in statute providing, under spec- wages of servants, employees, or the like, 

ified circumstances, extension of time for 52 A.L.R.3d 940. 

filing claims against decedent's estate. 57 Am Jur. 31 Am. Jur. 2d, Executors and 

A.L.R.2d 1304. Administrators §§ 832 et seq. 

Appealability of order, of court process- 10 p^ Jur P1 & Pr Forms (Rev)) Ex _ 

ing probate jurisdiction court order, allow- ecutors and Administrators, Forms 1411 

ing or denying tardy presentation of claim et seq (set tlement of accounts and distri- 

to personal representative. 66 A.L.R.2d bution of insolvent estate). 

Executors and administrators: con- 
struction of statutory provisions giving 



CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 693 et seq. 



§ 91-7-271. Distribution of assets in insolvent estate. 

When the claims are established and the amount of assets ascertained, the 
court shall adjudge the pro rata share of each creditor, deducting first the 
preference claims and deducting from debts not due the legal interest from the 
time of payment up to the time of their maturity; and the executor or 
administrator shall distribute all money amongst the creditors, in proportion 
to their demands. A creditor whose pro rata share has been so adjudged, after 
ten days from the date of the decree ascertaining his share, the same not 
having been paid, may have execution against the executor or administrator 
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and the sureties on his bond for such sum as may be due him, and costs of 
execution. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (103); 1857, ch. 60, art. 102; 
1871, § 1162; 1880, § 2060; 1892, § 1944; Laws, 1906, § 2118; Hemingway's 
1917, § 1786; Laws, 1930, § 1729; Laws, 1942, § 628. 

JUDICIAL DECISIONS 

1. In general. An attorney employed by some of the 
Representative of insolvent estate may creditors of an insolvent estate who real- 
in proceeding before chancellor adjudicat- izes by his services a fund for distribution 
ing claims of creditors set up bar of statute among all the creditors cannot have the 
requiring action on claims against dece- fund charged with his fees, but must look 
dent to be brought within 4 years from alone to those who employed him for corn- 
grant of letters. Rogers v. Rosenstock, 117 pensation. Rives v. Patty, 74 Miss. 381, 20 
Miss. 144, 77 So. 958 (1918). So. 862, 60 Am. St. R. 510 (1896). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and et seq. (judgment or decree of distribution 

Administrators § 833. of insolvent estate). 

10 Am. Jur. PI & Pr Forms (Rev), Ex- CJS. 34 C.J.S., Executors and Adminis- 

ecutors and Administrators, Forms 1420 trators §§ 704 et seq. 

§ 91-7-273. Suits not to abate on insolvency. 

A suit or action which may be pending against an executor or administra- 
tor at the time the estate is reported insolvent shall not, on that account, abate, 
but may be prosecuted to final judgment. The judgment shall constitute a 
claim against the estate, if probated and registered as other claims, but shall 
not have priority over general creditors. If any such suit be undetermined 
when the claims are to be examined and allowed by the court and the 
distributive shares ascertained and declared, such examination and allowance 
may be postponed until the suit be finally determined, or the validity of the 
claims sued on may be determined by the chancery court. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 2 (1); 1857, ch. 60, art. 103; 
1871, § 1163; 1880, § 2061; 1892, § 1945; Laws, 1906, § 2119; Hemingway's 
1917, § 1787; Laws, 1930, § 1730; Laws, 1942, § 629. 

§ 91-7-275. Suit not allowed after decree of insolvency. 

A suit or action shall not be brought against an executor or administrator 
on any claim against the decedent after the estate has been declared insolvent. 

SOURCES: Codes, 1880, § 2062; 1892, § 1946; Laws, 1906, § 2120; Hemingway's 
1917, § 1788; Laws, 1930, § 1731; Laws, 1942, § 630. 
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JUDICIAL DECISIONS 

1. In general. negligence of his decedent, notwithstand- 

This provision bars only actions on con- ing the estate has been declared insolvent. 

tract, not actions in tort. Bullock v. Young, Bullock v. Young, 243 Miss. 146, 137 So. 2d 

243 Miss. 146, 137 So. 2d 777 (1962). 777 (1962). 
A personal representative is liable to 

suit on a claim arising from the alleged 

§ 91-7-277. Annual accounts. 

Every executor or administrator, at least once in each year or oftener if 
required by the court, shall present under oath an account of his administra- 
tion, showing the disbursements, every item of which and the amount thereof 
to be distinctly stated and supported by legal voucher, and it shall also show 
the receipts of money and from what sources. The failure to account annually 
shall be a breach of the administration bond, for which it may be put in suit, 
or the executor or administrator may be removed; but the court may, on 
application and on cause shown, extend the time for accounting. In the event 
that the account shall be presented by a federally regulated bank, thrift or 
trust company, and such account or the petition for the approval of same shall 
contain a statement under oath by an officer of said bank, thrift or trust 
company showing that the vouchers covering the disbursements in the account 
presented are on file with said bank, thrift or trust company, such bank, thrift 
or trust company shall not be required to file vouchers. Provided, however, that 
said bank, thrift or trust company shall produce said vouchers for inspection of 
any interested party or his or her attorney at any time during legal banking 
hours at the office of said bank, thrift or trust company and, provided further, 
that the court on its own motion or on the motion of any interested party may 
require that said vouchers be produced and inspected at the time of hearing of 
any objections that may be filed to any annual accounts of any executors or 
administrators. The court shall examine all such accounts and the vouchers 
required to be filed or produced for inspection, and if satisfied that the account 
is just and true, it shall decree the same approved and allowed as a correct 
annual settlement. If the decree allowing and approving the account of any 
executor or administrator shall affirmatively recite that the vouchers to 
support the disbursements shown in the account were exhibited to and 
approved by the court, it shall not be necessary to file the vouchers in the 
cause, but they shall be preserved by the executor or administrator until after 
the final accounting has been approved. 

Notwithstanding the foregoing, any record, voucher, claim, check, draft, 
receipt, writing, account, statement, note or other evidence which may be 
furnished, filed, probated, presented or produced, or required to be produced, 
by a federally regulated bank, thrift or trust company shall be deemed to be an 
original admitted, furnished, filed, probated, presented, or produced for all 
purposes and with the same effect as the original, if such financial institution 
produces a copy of such evidence from a format of storage commonly used by 
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financial institutions, whether electronic, imaged, magnetic, microphoto- 
graphic or otherwise. 

SOURCES: Codes, 1857, ch. 60, art. 104; 1871, § 1164; 1880, § 2067; 1892, § 1947; 
Laws, 1906, § 2121; Hemingway's 1917, § 1789; Laws, 1930, § 1732; Laws, 
1942, § 631; Laws, 1960, ch. 217, § 5; Laws, 1968, ch. 306, § 1; Laws, 1996, ch. 
400, § 43, eff from and after passage (approved March 19, 1996). 

Editor's Note — Section 81-1-57 provides that wherever the words "Department of 
bank supervision", or "department" when referring to the department of bank super- 
vision, appear they shall be construed to mean the department of banking and 
consumer finance. 

Cross References — Duty of chancery clerk to keep record of accounts allowed, see 
§ 9-5-137. 

Payment of inheritance tax before settlement of executor's accounts, see § 27-9-41. 

Final accounts, see § 91-7-291. 

Annual accounts by guardians, see § 93-13-67. 

Provision that accounts be personally signed and sworn to by executor or adminis- 
trator, see Miss. Uniform Chancery Court Rule 6.14. 

JUDICIAL DECISIONS 

1. In general. Statutory requirement that executor 
The Chancellor properly removed an file vouchers for disbursements for annual 
administrator under § 91-7-277, where accounts mandatory. Ridgeway v. Jones, 
the administrator failed to file sufficiently 125 Miss. 22, 87 So. 461 (1921). 
specific accountings and inventories. Executor may not pay claims not pro- 
Kelly v. Shoemake, 460 So. 2d 811 (Miss, bated and allowed. Ridgeway v. Jones, 125 
1984). Miss. 22, 87 So. 461 (1921). 

The requirement of § 91-7-277 that an- Expenditures for funeral expenses and 

nual accountings be made is mandatory monumen t may be allowed if reasonable, 

and not simply advisory, and the fact that Ridgewa v . Jones 125 Miss. 22, 87 So. 



co-executors' failure to make annual ac- 
countings resulted in no loss to the estate 
was of no consequence. Abernathy v. 
Smith, 458 So. 2d 691 (Miss. 1984). 



461 (1921). 



RESEARCH REFERENCES 

ALR. Application of dead man's statute Law Reviews. Symposium on Missis- 

in proceeding involving account of per- sippi Rules of Civil Procedure: Pretrial 

sonal representative. 2 A.L.R.2d 349. Procedure, Applicability of Rules, and Ju- 

Am Jur. 31 Am. Jur. 2d, Executors and risdiction and Venue — Rules 16, 81 and 

Administrators § 903. 82. 52 Miss. L. J. 105, March, 1982. 

CJS. 34 C.J.S., Executors and Adminis- 
trators § 870. 

§ 91-7-279. Requirements of vouchers. 

In every case where it is required that vouchers for disbursements in any 
annual or final account be filed, each such voucher shall be written upon, or 
affixed to, not less paper than a one half (V^) page of legal cap, or a voucher may 
be an ordinary bank check of such size as is in general use. Each shall be 
entitled of the cause and numbered with the number of the case, and each shall 
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be filed by the clerk. The clerk shall not receive and file any voucher unless it 
conform to, or is made by him to conform to, this section; and he shall fasten 
together all the vouchers belonging to the same account in their numerical 
order and so arrange them that each can be easily found and read. 

SOURCES: Codes, 1892, § 1948; Laws, 1906, § 2122; Hemingway's 1917, § 1790; 
Laws, 1930, § 1733; Laws, 1942, § 632; Laws, 1960, ch. 217, § 6; Laws, 1966, 
ch. 324, § 1, eff from and after passage (approved March 2, 1966). 

Cross References — Vouchers in guardianship accounts, see § 93-13-73. 
What vouchers must show, see Miss. Uniform Chancery Court Rule 6.06. 

§ 91-7-281. Attorney's fees allowable. 

In annual and final settlements, the executor, administrator, or guardian 
shall be entitled to credit for such reasonable sums as he may have paid for the 
services of an attorney in the management or in behalf of the estate, if the 
court be of the opinion that the services were proper and rendered in good 
faith. Where the executor, administrator, or guardian acts also as attorney, the 
court may allow such executor, administrator, or guardian credit for his 
reasonable compensation as attorney in lieu of his compensation as executor, 
administrator, or guardian. 

SOURCES: Codes, 1892, § 1957; Laws, 1906, § 2131; Hemingway's 1917, § 1799; 
Laws, 1930, § 1734; Laws, 1942, § 633; Laws, 1882, p. 113; Laws, 1928, ch. 
153. 

Cross References — Attorney's fees in guardianship proceedings, see § 93-13-79. 
Petitions for allowance of attorney's fees, see Miss. Uniform Chancery Court Rule 
6.13. 

JUDICIAL DECISIONS 

1. In general. dent's estate, and since such fees are in- 

2. Amount of fees. curred after testator's death, they do not 

3. Executor, administrator, or guardian have to be probated; the testator may 

acting as attorney. waive the testatrix's duty to account, but 

upon a charge of the devisees of misman- 

1. In general. agement by the executrix, the chancery 

Attorney's fees are not authorized court may properly require an accounting, 

where services are rendered for sole ben- with the result that an executrix may act 

efit of individual interested in estate; ad- at her peril in paying attorneys' fees with- 

ministratrix should not have been allowed out court approval. Harper v. Harper, 491 

attorney's fees, to be paid out of estate, So. 2d 189 (Miss. 1986). 

where she was the only creditor of estate Although attorney's fees are the per- 

and record revealed that only pleading for sonal obligation of the administrator or 

motion filed by her not in furtherance of executor, they may be paid out of the 

recovering her claim against estate was estate as administration expenses. Scott v. 

payment of outstanding funeral bill. Hollingsworth, 487 So. 2d 811 (Miss. 

Braxton v. Johnson, 514 So. 2d 1232, 84 1986). 

A.L.R.4th 255 (Miss. 1987). The supreme court would not require an 

The payment of attorneys' fees is an estate to pay for legal services rendered by 

expense of the administration of a dece- an attorney in the interest of the executrix 
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in her individual capacity and which was 
of no benefit to the estate itself. Rufiin v. 
Burkhalter, 238 Miss. 358, 118 So. 2d 357 
(1960). 

Attorney's fees in the management of 
statutory estates are not a charge upon 
the estate itself, but are personal obliga- 
tions of the administrator or executor or 
guardian, and an allowance for attorney's 
fees must be done on the request or peti- 
tion of the administrator or executor or 
guardian and not on the direct petition of 
the attorney himself. Hutton v. Gwin, 188 
Miss. 763, 195 So. 486 (1940). 

Where the testator prescribes that his 
wife should be the guardian of the person 
and estate of his minor son until he should 
become twenty-one years of age and 
should give a bond as guardian effective 
during that time, and that after the minor 
had reached his majority the guardian 
should thereupon become trustee and 
should furnish bond as such trustee until 
the son should attain thirty-one years old, 
at which time the balance of the estate 
was to be distributed, a period of minority 
constituted a statutory guardianship and 
attorney's fees for services rendered dur- 
ing that period could not be allowed on the 
direct petition of the attorney himself. 
Hutton v. Gwin, 188 Miss. 763, 195 So. 
486 (1940). 

Attorneys' fees incurred by the personal 
representative in the administration of an 
estate in his custody are his personal 
obligations, for which he may be reim- 
bursed if the court be of the opinion that 
the services were necessary and rendered 
in good faith. Clarksdale Hosp. v. Wallis, 
187 Miss. 834, 193 So. 627 (1940). 

Allowance for attorneys' fees is unau- 
thorized where services are rendered for 
sole benefit of an individual, or group of 
individuals, interested in the estate, as 
against the others interested. Clarksdale 
Hosp. v. Wallis, 187 Miss. 834, 193 So. 627 
(1940). 

Where hospital's claim to legacy was 
against the interest of all the other lega- 
tees and devisees under a will, and its 
successful termination resulted in de- 
creasing their claims, the hospital was not 
entitled to reasonable attorneys' fees in- 
curred in defending its rights to the leg- 
acy, notwithstanding that the decision as 



to the validity of the bequest involved a 
construction of the will which was of in- 
terest to all concerned. Clarksdale Hosp. 
v. Wallis, 187 Miss. 834, 193 So. 627 
(1940). 

Attorney's fees held personal debts of 
administrator, and not of estate. Reedy v. 
Allen, 181 Miss. 471, 179 So. 569 (1938). 

Ordinarily administrator is personally 
liable to attorney, and entitled, in connec- 
tion with annual and final settlement, to 
credit for reasonable attorney's services 
on behalf of estate if court thinks they 
were proper and in good faith. Reedy v. 
Allen, 181 Miss. 471, 179 So. 569 (1938). 

Chancellor had no authority to allow 
attorney's fees where there was no evi- 
dence of employment contract. Reedy v. 
Allen, 181 Miss. 471, 179 So. 569 (1938). 

Order allowing attorney's fee in ex parte 
proceeding for services rendered predeces- 
sor of present administratrix and trustee 
could not be sustained on ground admin- 
istratrix should have objected to filing 
petition, where neither petition nor proof 
showed any power in administratrix or 
trustee to bind estate, and it was not 
shown that predecessor was insolvent or 
out of state. Reedy v. Allen, 181 Miss. 471, 
179 So. 569 (1938). 

Where will empowered executor and 
trustee to employ persons necessary to 
manage trust estate, attorney's fees could 
be made charge against trust estate. Gwin 
v. Fountain, 159 Miss. 619, 126 So. 18 
(1930), suggestion of error sustained in 
part, 159 Miss. 619, 132 So. 559 (1930). 

Ordinarily debts contracted by adminis- 
trator are only personal obligations, and 
this is especially true of attorneys' fees. 
Howell v. Myer, 105 Miss. 771, 63 So. 233 
(1913). 

Statute is intended to prevent necessity 
of suit by attorney against administrator 
to establish claim for services to estate; 
statute has no reference to claim which 
attorney seeks to enforce over administra- 
tor's protest. Murphy v. Harris, 93 Miss. 
286, 48 So. 232 (1909). 

The funeral expenses of decedent and 
an administrator's attorney's fees are not 
debts against him, and the administrator 
may pay them with the proceeds of a life 
insurance policy which is exempt from 
liability for his debts. Dobbs v. Chandler, 
84 Miss. 372, 36 So. 388 (1904). 
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2. Amount of fees. 

The chancellor did not abuse his discre- 
tion by not allowing additional attorneys 
fees where the executrix was found in civil 
and criminal contempt for failing to abide 
by a previous court order and was subse- 
quently jailed, and where the executrix 
received legal advice in connection with 
the contempt action from the same coun- 
sel whom she retained on behalf of the 
estate and thus did not have the purpose 
of benefiting the estate. Strait v. Collins, 
742 So. 2d 147 (Miss. Ct. App. 1999). 

Lawyer should submit time sheet to 
chancellor listing hours spent serving es- 
tate and fee normally charged for such 
service when pursuing attorneys fees un- 
der § 91-7-281; attorney's fees are not 
recoverable from estate for services per- 
formed before appointment of administra- 
tor. Braxton v. Johnson, 514 So. 2d 1232, 
84 A.L.R.4th 255 (Miss. 1987). 

The chancellor did not abuse his discre- 
tion in allowing the payment of attorney's 
fees for services rendered prior to the date 
the decedent's estate could and should 
have been closed, nor in surcharging the 
executrix for the balance of the legal fees 
incurred after that date. Harper v. Harper, 
491 So. 2d 189 (Miss. 1986). 

Award of $1500 as fees for attorney 
retained by an estate valued in excess of 
$229,000 was not so inadequate as to 
amount to an abuse of the chancellor's 
discretion. Scott v. Hollingsworth, 487 So. 
2d 811 (Miss. 1986). 

Where the proper management, han- 
dling, and preservation of funds of a dece- 
dent's estate in the sum of $13,750, de- 
rived from condemnation proceedings, 
required the executor and life tenant to 
seek the aid of the chancery court and to 
submit the matter to its jurisdiction for 
proper decrees in regard to the disposition 
of the funds, the allowance of an attor- 
ney's fee in the sum of $1,000 was justi- 
fied. Bradley v. Bradley, 185 So. 2d 655 
(Miss. 1966). 

Allowance of compensation and attor- 
ney's fees to an administrator within the 
limits prescribed by statute is a matter 
addressed to the sound discretion of the 
chancery court, and the supreme court 
will not interfere with the exercise of that 
discretion except in cases of its manifest 



and flagrant abuse. Schwander v. Rubel, 
221 Miss. 875, 75 So. 2d 45 (1954). 

Chancery court's allowance for attor- 
ney's fees which was slightly less than 
four per cent of estate, held not abuse of 
discretion. King v. Wade, 175 Miss. 72, 166 
So. 327 (1936). 

Instead of paying attorneys and asking 
credit therefor, executrix may ask court to 
fix fees. Brown v. Franklin, 166 Miss. 899, 
145 So. 752 (1933). 

Amount allowable as attorney's fee for 
services rendered in administration of es- 
tate rests in sound discretion of chancery 
court. Brown v. Franklin, 166 Miss. 899, 
145 So. 752 (1933). 

Time is not the only element involved in 
fixing attorney's fee for services rendered 
executrix, since skill, responsibility, and 
amount involved must also be considered. 
Brown v. Franklin, 166 Miss. 899, 145 So. 
752 (1933). 

Opinions of attorneys concerning pro- 
priety of fee for services rendered to exec- 
utrix were not binding on chancery court, 
which might act on its own knowledge. 
Brown v. Franklin, 166 Miss. 899, 145 So. 
752 (1933). 

Allowance of attorney's fee of $750 for 
services rendered executrix in estate 
amounting to $29,104.95, where litigation 
was carried to supreme court, held not 
abuse of discretion. Brown v. Franklin, 
166 Miss. 899, 145 So. 752 (1933). 

3. Executor, administrator, or guard- 
ian acting as attorney. 

As long as no duplication of services is 
shown, an executor is not prevented from 
seeking payment for services rendered 
purely in his fiduciary capacity that may 
not necessarily involve legal work, while, 
at the same time, seeking additional com- 
pensation for other work of a purely legal 
nature in lieu of payment for those other 
discrete services as the fiduciary. Wells v. 
Evans, 740 So. 2d 332 (Miss. Ct. App. 
1999). 

There is no prohibition in this section 
that would prevent a fiduciary who is also 
an attorney from petitioning for some part 
of his itemized services to be paid under 
§ 91-7-299, where his right to compensa- 
tion would not necessarily be commensu- 
rate with prevailing legal fees; nor is there 
a prohibition for that same fiduciary, as to 
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those separately identified services that paid for those particular services under 

were unquestionably performed in his ca- § 91-7-299. Wells v. Evans, 740 So. 2d 332 

pacity as an attorney, seeking compensa- (Miss. Ct. App. 1999). 
tion under this section, in lieu of being 

RESEARCH REFERENCES 

ALR. Allowance of fees for guardian ad without consent of executor or adminis- 

litem appointed for infant defendant, as trator. 83 A.L.R.3d 1160. 

costs. 30 A.L.R.2d 1148. Award of attorneys' fees out of trust 

Right to allowance out of estate of attor- estate in action by trustee against co- 
neys' fees incurred in attempt to establish trustee. 24 A.L.R.4th 624. 
or defeat will. 40 A.L.R.2d 1407. Attorneys' fees: cost of services provided 

Right of executor or administrator to by para ieg a ls or the like as compensable 

extra compensation for legal services ren- element of award in state court 73 

dered by him. 65 A.L.R.2d 809. ALR 4th 938 

Personal liability of executor or admin- ^ Jur . nAm Jur 2d ExeC utors and 
istrator for fees of attorney emp oyed by Administrators §§ 428> 430 . 
him tor the benefit 01 the estate. 13 ._. , m -n n /^ x th 
A L R 3d 518 ^ nc1, r " Forms (Rev), Ex- 
Amount of attorneys' compensation in ecutors and Administrators Forms 1451 
matters involving guardianship and et seq. (compensation and allowances), 
trusts. 57 A.L.R.3d 550. C JS - 34 C.J.S., Executors and Admims- 

Amount of attorneys' compensation in trators § 896. 

proceedings involving wills and adminis- Law Reviews. 1978 Mississippi Su- 

tration of decedents' estates. 58 A.L.R.3d preme Court Review: Torts. 50 Miss. L. J. 

317. 137, March, 1979. 

Liability of estate for legal services of 
attorney employed by estate attorney 

§ 91-7-283. Defaulters to be listed and cited. 

Unless the court or chancellor has, by order entered on the minutes, 
designated another annual term for that purpose, it shall be the duty of the 
clerk at the first term of the chancery court of his county in each year to make 
up a complete and impartial list of all executors and administrators and 
guardians who have failed to present and settle their accounts within the year 
preceding. In each and every such case, the clerk shall enter the same on the 
motion docket and thereby move the court for an order on the defaulter; and 
the court shall, in each and every such case, order a citation to be issued for the 
defaulter and for the surety or sureties on his bond, returnable forthwith or at 
the next term of court. On the return thereof, unless sufficient cause be shown 
for such failure and that the same was not the result of negligence or 
contumacy, the court shall proceed against the delinquent executor, adminis- 
trator, or guardian for a contempt, and may also remove him from office. If 
there be no such defaulter, the clerk shall so report and obtain an order reciting 
his said report to that effect, which order shall be entered on the minutes of the 
term. If there be any defaulter and the clerk shall fail to fully prepare the list 
and to enter the motions herein required, he shall not be entitled to any 
allowance for attendance on the term nor to any annual compensation for ex 
officio services to the court. Any allowance by the court contrary to the terms 
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of this section may nevertheless be recovered from the said clerk on his bond 
by the state tax commission, or by any other office similarly empowered, for the 
benefit of the county treasury; in addition to which, the clerk shall be liable on 
his bond at the suit of any party in interest who has been damaged in any case 
by the said failure of the clerk. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (94); 1857, ch. 60, art. 105; 
1871, § 1165; 1880, § 2068; 1892, § 1949; Laws, 1906, § 2123; Hemingway's 
1917, § 1791; Laws, 1930, § 1735; Laws, 1942, § 634. 

Cross References — Docketing in matters testamentary, see § 9-5-203. 

JUDICIAL DECISIONS 

1. In general. trustee on its own motion, unless palpably 

Supreme court will not interfere with unjust. Nutt v. State, 96 Miss. 473, 51 So. 
action of chancery court in removing 401 (1910). 

§ 91-7-285. Process for derelict fiduciary. 

Whenever it shall appear of record, or otherwise, that any executor, 
administrator, guardian, receiver, or fiduciary appointed by any chancery court 
is derelict in the performance of any duty required of him by law or the orders 
of the court or chancellor, or is liable to be punished or removed for any cause 
prescribed by law, then such court or the chancellor in vacation may, on the 
application of any interested party or of his or its own motion, order a citation 
for such executor, administrator, guardian, receiver, or other fiduciary, as the 
case may be, to be issued by the clerk of the court in which such cause or matter 
is pending, returnable forthwith or at such time and place, in term time or 
vacation, as may be specified in such order, to appear and show cause why he 
should not be removed or punished for contempt, either or both, as may be 
directed in such order. The citation shall be directed to the sheriff of the county 
of the residence of such fiduciary, if known to the clerk; otherwise, it shall be 
directed to the sheriff of the county where such matter or cause is pending, and 
shall be executed without advance payment of fees. 

SOURCES: Codes, 1942, § 635; Laws, 1936, ch. 239. 

JUDICIAL DECISIONS 

1. In general. formed a sufficient basis for the chancellor 

2. Notice. to remove him, under § 91-7-285, as exec- 



utor of the estate. Kelly v. Shoemake, 460 
So. 2d 811 (Miss. 1984). 



1. In general. 

An administrator's failure to file suffi- 
ciently specific accountings and invento- 2. Notice. 

ries and his admission that he had spent A conservator is entitled to notice and a 

or lent large sums of funds taken from the hearing prior to his removal. Jackson v. 

estate for which he was unable to account Jackson, 732 So. 2d 916 (Miss. 1999). 
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§ 91-7-287. Publication of process for defaulter. 

If the citation be returned unexecuted because such fiduciary cannot be 
found after diligent search by the sheriff to whom it is directed, then the clerk 
shall make and file among the papers in the cause an affidavit stating such 
information as he may have been able to ascertain after diligent inquiry 
concerning the whereabouts and post office address of such fiduciary. If by such 
affidavit it shall appear that the whereabouts of such fiduciary is unknown to 
the clerk or that he is a nonresident of, or absents himself from, this state, then 
the court or chancellor shall make an order directing the issuance and 
publication of an alias citation for such fiduciary to appear and show cause why 
he should not be removed, at a time and place specified therein, not less than 
thirty days from the date of such order. The sheriff of the county where such 
matter or cause is pending shall thereupon make publication of such citation 
by posting a true copy thereof at three public places in his county, one of which 
shall be at the courthouse, not less than twenty-one days before the return day 
thereof, and shall make return of the citation showing such publication and the 
date and places where such copies were posted. If the clerk's affidavit shall 
show the post office address of such fiduciary, then the clerk shall, at the time 
of issuing such alias citation for publication, mail postage prepaid a true copy 
thereof to him at such address and note the fact on his general docket in the 
same manner and with the same effect as in other like cases. On the return of 
such alias citation, executed by publication as aforesaid, the court or chancellor 
shall be as fully empowered to proceed as if such fiduciary had been personally 
served in this state. 

SOURCES: Codes, 1942, § 636; Laws, 1936, ch. 239. 

§ 91-7-289. Hearing for derelict fiduciary. 

If on the return day it shall appear that the citation has been served in this 
state, or publication made in the manner required by Section 91-7-287, the 
court or chancellor may proceed to hear the matter, and may remove or punish 
such fiduciary, either or both, or make such other order therein as may seem 
just and proper; or the court or chancellor may continue the matter for further 
hearing and final determination to such time and place as may be designated 
in the order of continuance. 

SOURCES: Codes, 1942, § 637; Laws, 1936, ch. 239. 

§ 91-7-291. Final accounts. 

When the estate has been administered by payment of the debts and the 
collection of the assets, it shall be the duty of the executor or administrator, 
unless the court or chancellor, on cause shown, shall otherwise order, to make 
and file a final settlement of the administration by making out and presenting 
to the court, under oath, his final account, which shall contain a distinct 
statement of all the balances of the annual accounts, either as debits or credits, 
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all other charges and disbursements supported by legal vouchers, amounts 
received and not contained in any previous annual account, and a statement of 
the kind and condition of all assets in his hands. In the event that the account 
shall be presented by a bank or trust company which is subject to the 
supervision of the department of bank supervision of the State of Mississippi 
or of the comptroller of the currency of the United States and such account, or 
the petition for the approval of same, shall contain a statement under oath by 
an officer of said bank or trust company showing that the vouchers covering the 
disbursements in the account presented are on file with the said bank or trust 
company, such bank or trust company shall not be required to file vouchers. 
Provided, however, that said bank or trust company shall produce said 
vouchers for inspection of any interested party or his or her attorney at any 
time during legal banking hours at the office of said bank or trust company; 
and provided, further, that the court on its own motion, or on the motion of any 
interested party, may require that said vouchers be produced and inspected at 
the time of hearing of any objections that may be filed to any final account. 

SOURCES: Codes, 1857, ch. 60, art. 106; 1871, § 1166; 1880, § 2069; 1892, § 1950; 
Laws, 1906, § 2124; Hemingway's 1917, § 1792; Laws, 1930, § 1736; Laws, 
1942, § 638; Laws, 1960, ch. 217, § 7. 

Editor's Note — Section 81-1-57 provides that wherever the words "Department of 
bank supervision", or "department" when referring to the department of bank super- 
vision, appear they shall be construed to mean the department of banking and 
consumer finance. 

Cross References — Payment of income tax as prerequisite to approval of final 
account, see § 27-7-69. 

Payment of estate taxes as prerequisite to approval of final account, see § 27-9-41. 

Annual accounts, see § 91-7-277. 

Reopening of accounts after final accounting, see § 91-7-309. 

Production of vouchers in guardianship proceedings, see § 93-13-73. 

Requirement that account be personally signed and sworn to by executor or 
administrator, see Miss. Uniform Chancery Court Rule 6.14. 

JUDICIAL DECISIONS 

1. In general. dence heard for the approval thereof, and 

In a proceeding by a widow to reopen where there was no specific charge of 

the estate of her deceased husband more fraud against the executor which would 

than two years after entry of a final decree constitute a bar to the statute of limita- 

on the ground that the final account had tions. Byrd v. Page, 384 So. 2d 1038 (Miss. 

never been filed and that the final decree 1980). 

was therefore a nullity, the trial court Chancellor in vacation may approve ex- 

properly denied the petition where the ecutor's final account. United States Fid. 

transcript was a part of the record and it & Guar. Co. v. State, 110 Miss. 16, 69 So. 

indicated that, although the final account 1007 (1915). 

had not be stamped "Filed" until three Administratrix de bonis non entitled to 

years later, there was no dispute that it allowance for premium on special bond 

had been presented to the court, that it executed to collect money for land sold by 

had been a part of the record on presen- predecessor under order of court. Davis v. 

tation of same, and that the decree had Blumenberg, 107 Miss. 432, 65 So. 503 

been based upon said account and evi- (1914). 

222 



Executors and Administrators 



§ 91-7-293 



In a suit by a distributee to compel an 
accounting by the surviving executor it is 
proper upon the latter's application to 
make a personal representative of the 
deceased executor a party to the proceed- 
ing. Owens v. Owens' Estate, 84 Miss. 673, 
37 So. 149 (1904). 

Where executors deposited money col- 
lected in their own bank, where it re- 
mained for ten years credited to them as 
guardians, when they were not guardians, 
and rendered no accounts for more than 
two years, in the meantime lending money 
to the distributees at interest and selling 



them property, taking interest-bearing 
notes therefor, they are chargeable with 
interest at the legal rate during the time 
the money was in the bank. Owens v. 
Owens' Estate, 84 Miss. 673, 37 So. 149 
(1904). 

Where executors without excuse left 
money due the estate in the hands of the 
debtor for nearly fifteen years, not collect- 
ing it until compelled to do so in a proceed- 
ing for an accounting, they were charge- 
able with interest. Owens v. Owens' 
Estate, 84 Miss. 673, 37 So. 149 (1904). 



RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 

Administrators §§ 878 et seq. trators §§ 810 et seq. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1101 
et seq. (final account). 

§ 91-7-293. Names of interested parties to be stated. 

The executor or administrator shall file with his final account a written 
statement, under oath, of the names of the heirs or devisees and legatees of the 
estate, so far as known, specifying particularly which, if any, are under the age 
of twenty-one years, of unsound mind, or convict of felony; the places of 
residence of each and their post-office address if they be nonresidents or, if the 
post-office address be unknown, the statement must aver that diligent inquiry 
has been made to learn the same without avail and giving the names and 
places of residence of the guardians of all who have guardians, so far as known. 

SOURCES: Codes, 1892, § 1951; Laws, 1906, § 2125; Hemingway's 1917, § 1793; 
Laws, 1930, § 1737; Laws, 1942, § 639. 

Cross References — Requirement that account be personally signed and sworn to 
by executor or administrator, see Miss. Uniform Chancery Court Rule 6.14. 

JUDICIAL DECISIONS 



1. In general. 

Administratrix's duty to protect estate 
assets required administratrix to contest 
all claims against estate that may prop- 
erly and in good faith be contested and to 
use reasonable diligence to ascertain po- 
tential heirs, and to file names of heirs in 
final account. Shepherd v. Jones ex rel. 
Jones, 678 So. 2d 660 (Miss. 1996). 

A chancery court did not have jurisdic- 
tion to hear a will contest where the 



executor failed to properly designate the 
beneficiaries as necessary parties, since 
the "interested and necessary parties" 
were not timely noticed and properly 
joined in the lawsuit; the chancellor 
should have joined all necessary and 
proper parties before exercising jurisdic- 
tion. Padron v. Martell, 651 So. 2d 1052 
(Miss. 1995). 

In an action to probate a will, the chan- 
cellor erred in sustaining the executor's 
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and beneficiaries' motions to dismiss a 
caveat against probate filed by will contes- 
tants on the ground that the will was not 
contested within 2 years as required by 
§ 91-7-23 where the beneficiaries were 
not listed as interested parties on the 
petition to probate the will, since the ben- 
eficiaries were necessary parties entitled 
to notice of the action. Padron v. Martell, 
651 So. 2d 1052 (Miss. 1995). 

An administratrix perpetrated a fraud 
on the court where she intentionally chose 
not to reveal the existence of a potential 
heir to the court, relying on her and her 
attorney's determination that an alleged 
illegitimate daughter of the decedent was 
not an heir, where the administratrix, 
who was the decedent's widow, claimed to 
be the sole heir at law and benefited from 
her silence regarding the existence of the 
illegitimate daughter. Smith ex rel. Young 



v. Estate of King, 579 So. 2d 1250 (Miss. 
1991). 

An administratrix is under an affirma- 
tive duty to disclose to the court the exis- 
tence of known potential heirs and claim- 
ants. Smith ex rel. Young v. Estate of 
King, 501 So. 2d 1120 (Miss. 1987). 

This section [Code 1942, § 639], while it 
prescribed who are necessary parties to 
the final account of an administrator, does 
not preclude as proper parties those hav- 
ing an interest in the net amount to be 
distributed by the administrator. Stone v. 
Townsend, 190 Miss. 547, 1 So. 2d 237 
(1941). 

Judgment creditors of the heirs of an 
intestate were proper parties to a proceed- 
ing involving the final account of the ad- 
ministrator. Stone v. Townsend, 190 Miss. 
547, 1 So. 2d 237 (1941). 



RESEARCH REFERENCES 



Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 



risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 91-7-295. Summons or publication for final account. 

The final account so presented, with the statement as to parties, shall 
remain on file, subject to the inspection of any person interested. Summons 
shall be issued or publication be made for all parties interested, as in other 
suits in the chancery court, to appear at a term of the court, or before the 
chancellor in vacation, not less than thirty (30) days from the service of the 
summons or the completion of the publication, and show cause, if any they can, 
why the final account of the executor, administrator, or guardian should not be 
allowed and approved. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 20 (12); 1857, ch. 60, art. 106; 
1871, § 1167; 1880, § 2069; 1892, § 1952; Laws, 1906, § 2126; Hemingway's 
1917, § 1794; Laws, 1930, § 1738; Laws, 1942, § 640; Laws, 1960, ch. 222. 

JUDICIAL DECISIONS 



1. In general. 

After the final account has been filed, it 
is the administratrix duty to cause sum- 
mons to be issued for all parties interested 
as far as known to her at the hearing on 
the final account. Smith ex rel. Young v. 
Estate of King, 501 So. 2d 1120 (Miss. 
1987). 



A minor seeking to be declared an heir 
of the decedent as an illegitimate daugh- 
ter and to share in the estate should have 
been allowed to amend her complaint to 
allege that the widow and former execu- 
trix knew of the existence of the minor as 
an illegitimate child of the decedent, but 
fraudulently failed to so inform the court, 
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notwithstanding that the minor's petition It is competent for the parties in inter- 
was filed more than 90 days after the est to waive process and consent to the 
publication of notice to the creditors of the hearing of a final account. Pollock v. Buie, 
estate. Smith ex rel. Young v. Estate of 43 Miss. 140 (1870). 
King, 501 So. 2d 1120 (Miss. 1987). 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and CJS. 34 C.J.S., Executors and Adminis- 
Administrators §§ 868, 869. trators § 800. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1133 
et seq. (notice). 

§ 91-7-297. Hearing and adjudication of final account. 

If process be returned executed, or publication has been made, the court 
shall examine the final account so presented and filed, hear the evidence in 
support of it, and the objections and evidence against it. If the court shall be 
satisfied that the account is correct and supported by legal vouchers where 
required to be filed or produced for inspection, it shall make a final decree of 
approval and allowance, and shall, at the same time, order the executor or 
administrator to make distribution of the property in his hands. In proceedings 
for a final settlement, the court may allow any party interested to surcharge 
and falsify any annual or partial settlement of the executor or administrator. 

SOURCES: Codes, 1857, ch. 60, art. 107; 1871, § 1169; 1880, § 2070; 1892, § 1953; 
Laws, 1906, § 2127; Hemingway's 1917, § 1795; Laws, 1930, § 1739; Laws, 
1942, § 641; Laws, 1960, ch. 217, § 8. 

Cross References — Tax upon settlement of fiduciary's account, see § 27-7-69. 
Payment of income tax as prerequisite to approval of final account, see § 27-7-69. 
Executor's or administrator's liability for inheritance taxes, see § 27-9-37. 
Payment of estate taxes as prerequisite to approval of final account, see § 27-9-41. 

JUDICIAL DECISIONS 

1. In general. tor. Walton v. Walton's Estate, 143 Miss. 

2. Discharge of representative. 666, 109 So. 707 (1926). 

1 In general Surviving partner administering part- 
'Executor should be surcharged in his nership estate properly allowed credit in 
final account with sum which he paid out hls final account for payment of partner- 
of funds of estate in settlement of just shl P debt out of ms individual funds. Byrd 
claims against estate, which were re- v - King, 120 Miss. 435, 82 So. 312 (1919). 
quired by law to be duly probated but Decree directing distribution to heirs 
which were not probated within six-month does not affect right to payment of pro- 
period after publication of first notice by bated claims; fact claimant was adminis- 
executor to creditors of estate, as such trator who had filed his final account 
expenditures are without authority of law immaterial. Oliver v. Smith, 94 Miss. 879, 
unless claims had been probated. Oberst 49 So. 1 (1909). 

v. Mullens, 43 So. 2d 560 (Miss. 1949). Until an executor has finally accounted 

Liability of surety may not be fixed in the statute of limitations does not run in 

proceeding for final accounting by execu- his favor against a legatee even where 
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under the will he was to own the entire 
estate as long as he remained single, and 
the legatee's right to the legacy accrued 
only upon his subsequent marriage. 
Edwards v. Kelly, 83 Miss. 144, 35 So. 418 
(1903). 

An administrator is not chargeable with 
property of which he had no knowledge, 
and is bound only to exercise the care of a 
prudent man in the management of his 
own business. O'Brian Bros. v. Wilson, 82 
Miss. 93, 33 So. 946 (1903). 

2. Discharge of representative. 

Where a decree made the discharge of 
the administrator of a decedent's estate 



conditioned on the administrator's filing 
of vouchers showing the distribution of all 
funds, payments of all debts, and all other 
expenses, and the administrator had not 
filed such vouchers and there was no 
showing that there had been a waiver of 
the filing of the vouchers with the consent 
and approval of the chancellor who issued 
the decree, the administrator had author- 
ity to act in an administrative capacity for 
all the heirs of the decedent and to insti- 
tute a suit on a note against the defendant 
after the entry of the decree. Twilley v. 
McLain, 233 So. 2d 794 (Miss. 1970). 



RESEARCH REFERENCES 



ALR. Conclusiveness of allowance of 
account of trustee or personal representa- 
tive as respects self-dealing in assets of 
estate. 1 A.L.R.2d 1060. 

Application of dead man's statute in 
proceeding involving account of personal 
representative. 2 A.L.R.2d 349. 

Right of executor or administrator to 
appeal from order granting or denying 
distribution. 16 A.L.R.3d 1274. 



Right to partial distribution of estate or 
distribution of particular assets, prior to 
final closing. 18 A.L.R.3d 1173. 

Right to probate subsequently discov- 
ered will as affected by completed prior 
proceedings in intestate administration. 2 
A.L.R.4th 1315. 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 855 et seq. 



§ 91-7-299. Allowance to executor or administrator. 

On the final settlement the court shall make allowance to the executor or 
administrator for the property or the estate which has been lost, or has 
perished or decreased in value, without his fault; and profit shall not be 
allowed him in consequence of increase. The court shall allow to an executor or 
administrator, as compensation for his trouble, either in partial or final 
settlements, such sum as the court deems proper considering the value and 
worth of the estate and considering the extent or degree of difficulty of the 
duties discharged by the executor or administrator; in addition to which the 
court may allow him his necessary expenses, including a reasonable attorney's 
fee, to be assessed out of the estate, in an amount to be determined by the 
court. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 4 (3); 1857, ch. 60, art. 109; 
1871, § 1171; 1880, § 2072; 1892, § 1956; Laws, 1906, § 2130; Hemingway's 
1917, § 1798; Laws, 1930, § 1740; Laws, 1942, § 642; Laws, 1989, ch. 443, § 1, 
eff from and after July 1, 1989. 

Cross References — Compensation of temporary administrator, see § 91-7-59. 
Petition by executor or administrator for allowance of commissions, or for compen- 
sation for extra services and expenses, see Miss. Uniform Chancery Court Rule 6.12. 
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JUDICIAL DECISIONS 



1. In general. 

2. Court's discretion. 

3. Compensation fixed by will. 

4. Continuing a business. 

4.5. Executor, administrator, or guardian 
acting as attorney. 

5. Allowance for necessary expenses. 

6. Propriety of particular awards. 

7. Miscellaneous. 

1. In general. 

Under this section [Code 1942, § 642] 
the executors are entitled to an allowance 
of compensation, which should be fixed 
within the limits of the statute on the 
gross personal estate actually accounted 
for by the executors in good faith. 
Schwander v. Rubel, 221 Miss. 875, 75 So. 
2d 45 (1954). 

Acceptance by an executor or trustee of 
an appointment under a will, whether 
under a stated compensation or where 
none is provided, except where a statute 
fixes it, is conclusive of any right to an 
increased compensation. Barry v. Barry, 
198 Miss. 677, 21 So. 2d 922, 161 A.L.R. 
864 (1945). 

An executor or trustee cannot accept his 
appointment and reject the condition as to 
compensation upon which it is made. 
Barry v. Barry, 198 Miss. 677, 21 So. 2d 
922, 161 A.L.R. 864 (1945). 

In fixing amount of compensation under 
this section [Code 1942, § 642], there are 
numerous elements to be considered, such 
as: the mechanical work of making out the 
reports and of collecting the money and of 
disbursing it; the skill, responsibility, and 
amount involved; skillful, prompt and ef- 
ficient service in the speedy disposition of 
winding up and settling the estate, re- 
sponsibility and skill being important el- 
ements. Ralston v. Bank of Clarksdale, 
188 Miss. 345, 194 So. 923 (1940). 

Surviving partner not entitled to com- 
pensation for administering partnership 
estate, unless authorized by statute, part- 
nership agreement, or some other valid 
understanding. Byrd v. King, 120 Miss. 
435, 82 So. 312 (1919). 

2. Court's discretion. 

The supreme court will not interfere 
with the chancery court's exercise of dis- 



cretion in regard to the allowance of com- 
pensation for administrator's fees within 
the limits prescribed by this section [Code 
1942, § 642], except in cases of its mani- 
fest and flagrant abuse. Bryan v. Quinn, 
233 Miss. 366, 102 So. 2d 124 (1958). 

The matter of the allowance of fees to 
executors and administrators for services 
rendered in the administration of an es- 
tate rests in the sound discretion of the 
chancery court, there being a minimum 
allowance of not less than one per cent 
and the maximum amount of seven per 
cent. Ralston v. Bank of Clarksdale, 188 
Miss. 345, 194 So. 923 (1940). 

Unless the record discloses an abuse of 
discretion vested in the chancery court, 
the supreme court will not disturb the 
chancellor's action in fixing administra- 
tor's fees within the limits provided by 
this section [Code 1942, § 642]. Ralston v. 
Bank of Clarksdale, 188 Miss. 345, 194 So. 
923 (1940). 

3. Compensation fixed by will. 

Executor accepting appointment under 
will which fixes executor's compensation 
is entitled to no other compensation. 
Vicksburg Pub. Library v. First Nat'l Bank 
& Trust Co., 168 Miss. 88, 150 So. 755 
(1933). 

Where will fixes executor's compensa- 
tion, this section [Code 1942, § 642] does 
not apply. Vicksburg Pub. Library v. First 
Nat'l Bank & Trust Co., 168 Miss. 88, 150 
So. 755 (1933). 

Where will appointed same corporation 
as executor and trustee, directed that "ex- 
ecutor" be paid certain percentage of pro- 
ceeds from sale of realty, and, for its 
services as "trustee," certain percentage of 
trust fund, and used words "executor" and 
"trustee" interchangeably, corporation 
held not entitled to executor's statutory 
compensation as to personal estate ad- 
ministered. Vicksburg Pub. Library v. 
First Nat'l Bank & Trust Co., 168 Miss. 
88, 150 So. 755 (1933). 

4. Continuing a business. 

Without authority from the chancery 
court to continue the business of a testa- 
tor, the estate is not liable to an executor 
for his services upon any basis of quantum 
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meruit. Barry v. Barry, 198 Miss. 677, 21 
So. 2d 922, 161 A.L.R. 864 (1945). 

In administering estates of decedents, 
operation of a mercantile business should 
not be made alluring to administrators by 
allowance of salaries or exorbitant com- 
missions, estates being administered for 
benefit of parties in interest, creditors, 
and distributees. Crescent Furn. & Mat- 
tress Co. v. Morgan, 178 Miss. 824, 173 So. 
290 (1937). 

Administrator was not entitled to sal- 
ary for conducting intestate's business in 
view of statute fixing compensation at not 
less than one or more than seven per cent 
of estate and necessary expenses. Cres- 
cent Furn. & Mattress Co. v. Morgan, 178 
Miss. 824, 173 So. 290 (1937). 

4.5. Executor, administrator, or 
guardian acting as attorney. 

Where an executor, administrator, or 
guardian also acts as attorney for the 
estate, there is no potential for double 
compensation, at least in the circum- 
stance where the fiduciary fully itemizes 
his services in order to show the extent 
and degree of difficulty of his work and 
any separate legal work is separately 
itemized. Wells v. Evans, 740 So. 2d 332 
(Miss. Ct. App. 1999). 

There is no prohibition in the statute 
that would prevent a fiduciary who is also 
an attorney from petitioning for some part 
of his itemized services to be paid under 
this section, where his right to compensa- 
tion would not necessarily be commensu- 
rate with prevailing legal fees; nor is there 
a prohibition for that same fiduciary, as to 
those separately identified services that 
were unquestionably performed in his ca- 
pacity as an attorney, seeking compensa- 
tion under § 91-7-281, in lieu of being 
paid for those particular services under 
this section. Wells v. Evans, 740 So. 2d 332 
(Miss. Ct. App. 1999). 

5. Allowance for necessary expenses. 

Where heirs to an estate were unable to 
agree among themselves as to being ap- 
praisers and later agreed on disinterested 
parties to appraise the estate, the chan- 
cellor correctly allowed the administrator 
reimbursement of allowance of apprais- 
er's fees in amount of $5 each, to two 



appraisers. Hughes v. Box, 224 Miss. 513, 
81 So. 2d 242 (1955). 

Where at a sale of personal property an 
administrator employed an auctioneer 
and a bookkeeper and allowed them a 
total of $75 on the ground that their 
services were necessary and were to the 
best interests of the estate, the expense 
was properly allowed. Hughes v. Box, 224 
Miss. 513, 81 So. 2d 242 (1955). 

Where in the course of administration of 
an estate the heirs petitioned for sale of 
cotton gin property owned by decedent, 
and the court appointed an administrator 
as a special commissioner to make the 
sale and the administrator obtained al- 
lowances for services of a surveyor, auc- 
tioneer and bookkeeper, the total amount 
of these expenses being $114, and the 
cotton gin property brought $53,000 at a 
sale which far exceeded its appraised 
value, these items of expense were prop- 
erly allowed to the administrator. Hughes 
v. Box, 224 Miss. 513, 81 So. 2d 242 (1955). 

The allowance by the chancellor of pay- 
ment by the administrator of a liberal 
commission to a broker for private sale of 
cattle was sustained hesitantly where the 
administrator was paid the maximum of 
seven per cent of the funds coming into his 
hands, Dabbs v. Fisher., 27 So. 2d 342 
(Miss. 1946). 

6. Propriety of particular awards. 

The chancery court properly denied ex- 
ecutrix fees where the chancellor found 
that the estate was administered in a 
grossly negligent manner; in support of 
this finding of negligent administration, 
or maladministration, the chancellor cited 
the executrix's noncompliance with court 
orders that eventually culminated in her 
being found guilty of civil and criminal 
contempt. Strait v. Collins, 742 So. 2d 147 
(Miss. Ct. App. 1999). 

An administrator's fee, an attorney's 
fee, and accounting fees were excessive 
where (1) the $3.1 million estate was very 
simple, (2) the executor, attorney, and 
accountant had ready access to informa- 
tion which made their jobs considerably 
easier, and (3) the fees equated to approx- 
imately $1200 per hour for the adminis- 
trator and attorney and $300 per hour for 
the accountant. Rich v. Moore, 735 So. 2d 
231 (Miss. 1999). 
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Absent maladministration, compensa- 
tion for an executor of an estate with a 
gross value in excess of $229,000 should 
be awarded within the statutory guide- 
lines, rather than at $1500 or 6/10 of one 
percent of the value of the estate. Scott v. 
Hollingsworth, 487 So. 2d 811 (Miss. 
1986). 

Where the decedent left an estate of the 
approximate value of $139,000, the allow- 
ance to the executrix of a fee of $5,000 was 
not a manifest and flagrant abuse of dis- 
cretion by the chancellor. Bryan v. Quinn, 
233 Miss. 366, 102 So. 2d 124 (1958). 

Allowance of $3,000 to executor as com- 
pensation for his services is not excessive 
when total assets of estate amounted to 
$48,126.43, total disbursements 

amounted to $42,109.05 and he was suc- 
cessful in making sale of 500 acres of land 
for sum of $36,000, which was $8,000 in 
excess of all prior offers. Oberst v. 
Mullens, 43 So. 2d 560 (Miss. 1949). 

Allowance to administrator of $2,000 as 
his compensation for services rendered in 
an estate consisting of something over 
$65,000 did not indicate an abuse of dis- 
cretion of the chancery court. Ralston v. 
Bank of Clarksdale, 188 Miss. 345, 194 So. 
923 (1940). 

7. Miscellaneous. 

Compensation allowed executor should 
not be reduced on ground that he did not 



comply with law as to payment of unpro- 
bated claims, when amounts expended by 
him without authority of law were re- 
stored by him to estate although claims 
were actually owed by testatrix and estate 
would have been liable had they been duly 
probated in time required by law. Oberst 
v. Mullens, 43 So. 2d 560 (Miss. 1949). 

An executor who renders services to an 
estate beyond what his duties require and 
for which he had the right to employ 
another cannot receive additional com- 
pensation therefor, unless by agreement 
with the court or beneficiaries before he 
performed the service. Barry v. Barry, 198 
Miss. 677, 21 So. 2d 922, 161 A.L.R. 864 
(1945). 

Administrator was not entitled to com- 
missions based upon that part of estate for 
which he did not account. Crescent Furn. 
& Mattress Co. v. Morgan, 178 Miss. 824, 
173 So. 290 (1937). 

Where it appeared that an executor 
intended to return his commission to the 
estate it was improper to treat his inten- 
tion as a donation to a part of the 
distributees, as each was entitled to a 
share therein. Owens v. Owens' Estate, 84 
Miss. 673, 37 So. 149 (1904). 



RESEARCH REFERENCES 



ALR. Costs and other expenses in- 
curred by fiduciary whose appointment 
was improper as chargeable against es- 
tate. 4 A.L.R.2d 160. 

Right of executor or administrator to 
extra compensation for his legal services 
rendered by him. 65 A.L.R.2d 809. 

Right of executor or administrator to 
extra compensation for his accounting ser- 
vices rendered by him. 65 A.L.R.2d 838. 

Right to double compensation where 
same person (natural or corporate) acts as 
executor and trustee. 85 A.L.R.2d 537. 

Resignation or removal of executor, ad- 
ministrator, guardian, or trustee, before 
final administration or before termination 
of trust, as affecting his compensation. 96 
AL.R.3d 1102. 



Attorneys' fees: cost of services provided 
by paralegals or the like as compensable 
element of award in state court. 73 
A.L.R.4th 938. 

Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 836 et seq. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1471 
et seq. (compensation and allowances; ex- 
tra compensation). 

8 Am. Jur. Legal Forms 2d, Executors 
and Administrators §§ 104:231 et seq. 
(compensation for executors and adminis- 
trators). 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 812 et seq. 
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§ 91-7-301 Trusts and Estates 

§ 91-7-301. Personal estate sold for division. 

When personal property of a deceased person cannot be equally divided in 
kind, the court may, on petition, decree a sale of such property and order a 
distribution of the proceeds; and such sale may be for cash or on credit, as the 
court may direct. All parties interested as distributees or legatees shall be cited 
by summons or by publication, but if the value of the property do not exceed 
five hundred dollars, notice to the distributees or legatees shall not be 
necessary 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (82); 1857, ch. 60, art. 116; 
1871, § 1173; 1880, § 2077; 1892, § 1903; Laws, 1906, § 2078; Hemingway's 
1917, § 1745; Laws, 1930, § 1741; Laws, 1942, § 643. 

Cross References — Bringing advancements into hotchpot, see § 91-1-17. 

JUDICIAL DECISIONS 

1. In general. the petition be filed by the administrator 

As long as the parties in interest are or the distributees. Nabors v. McKay, 27 

before the court, either as plaintiffs or Miss. 799 (1854). 
defendants, it does not matter whether 

§ 91-7-303. Distribution compelled. 

Any person entitled to a distributive share of an intestate's estate, or to a 
legacy under a last will and testament, may, at any time after the expiration 
of six months from the grant of letters testamentary or of administration, 
petition the court therefor, setting forth his claim; and the administrator or 
executor and all persons interested as distributees or legatees shall be cited to 
appear. Upon return of summons executed or publication made, the court may 
order the administrator or executor to make the distribution or to pay the 
legacies according to the rights of the parties, as may be adjudged; but the 
administrator or executor shall not be compelled, before final settlement, to 
make distribution or to pay any legacy until bond, with sufficient sureties, be 
given by the distributee or legatee, conditioned to refund his proportionate 
part of any debts or demands that may afterwards appear against the estate, 
and the costs of recovering the same. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (91); 1857, ch. 60, art. 118; 
1871, § 1175; 1880, § 2076; 1892, § 1961; Laws, 1906, § 2137; Hemingway's 
1917, § 1805; Laws, 1930, § 1742; Laws, 1942, § 644; Laws, 1924, ch. 152. 

Cross References — Partition of land by agreement or by arbitration, see § 11-21-1. 

Ordering sale of land rather than partition, see § 11-21-11. 

Bringing advancements into hotchpot, see § 91-1-17. 

Distribution of insolvent estate, see §§ 91-7-261, 91-7-271. 

Appointment of custodian for unclaimed distributive share, see § 91-7-321. 
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§ 91-7-305 



JUDICIAL DECISIONS 



1. In general. 

2. Refunding bonds. 

1. In general. 

Residuary legatee cannot recover from 
estate of decedent's sister such sums as 
were expended by sister in her own behalf 
after acquiring possession of decedent's 
estate on setting aside of will as court 
would have compelled trustees under will, 
if it had not been set aside, to expend for 
her benefit. Rice v. McMullen, 207 Miss. 
706, 43 So. 2d 195 (1949). 

Residuary legatee who was to receive on 
death of decedent's sister a one-fifth part 
of property remaining in hands of trustees 
under will is not guilty of laches by failure 
to demand anything of trustees until 
death of decedent's sister as he had no 
right to anything until her death. Rice v. 
McMullen, 207 Miss. 706, 43 So. 2d 195 
(1949). 

Beneficiary of testamentary trust has 
right to follow trust property which has 
been wrongfully transferred to third party 
with notice of trust and to recover res if he 
can identify it in hands of third party, or 
he can have judgment against third party 
for value of trust property if such identi- 
fication or tracing is impossible. Rice v. 
McMullen, 207 Miss. 706, 43 So. 2d 195 
(1949). 



Distributee may sue in chancery but not 
at law to recover personal property of 
decedent where there are no outstanding 
debts against estate and no administra- 
tion, or final settlement of administration. 
Jones v. R.L. Clemmer & Son, 98 Miss. 
508, 54 So. 4 (1911). 

No proceeding for distribution of any of 
the estate before expiration of statutory 
time period from grant of letters is per- 
missible. Jones v. Jones, 94 Miss. 460, 49 
So. 115 (1909). 

Proceeds of sale of timber being only 
assets of estate of deceased wife, assignee 
of husband, entitled to share thereof, 
could maintain bill for distribution of the 
funds in hands of administrator. Mcintosh 
Bros. v. Rutland, 88 Miss. 718, 41 So. 372 
(1906). 

2. Refunding bonds. 

After the expiration of the statutory 
time period, if there be assets, the 
distributees are prima facie entitled to 
distribution upon the execution of the 
refunding bonds. Packwood v. Elliott, 43 
Miss. 504 (1870). 

The distributees may compel distribu- 
tion of any balance not required for the 
immediate exigencies of the estate, upon 
the execution of refunding bonds. Allison 
v. Abrams, 40 Miss. 747 (1866). 



RESEARCH REFERENCES 



ALR. Ademption of bequest of proceeds 
of property. 45 A.L.R.3d 10. 

Proper disposition under will providing 
for allocation of express percentages or 
proportions amounting to more or less 
than whole of residuary estate. 35 
A.L.R.4th 788. 



Am Jur. 31 Am. Jur. 2d, Executors and 
Administrators §§ 974 et seq. 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 
ecutors and Administrators, Forms 1181 
et seq. (orders for distribution). 

CJS. 34 C.J.S., Executors and Adminis- 
trators §§ 559 et seq. 



§ 91-7-305. Distribution of assets in kind to surviving spouse. 

(1) Whenever under any last will and testament or trust indenture the 
executor, trustee, or other fiduciary is required to, or has an option to, satisfy 
a bequest, devise, or transfer in trust to or for the benefit of the surviving 
spouse of a decedent by a transfer of assets of the estate or trust in kind at the 
values as finally determined for federal estate tax purposes, the executor, 
trustee, or other fiduciary shall, in the absence of contrary provisions in such 
will or trust indenture, satisfy such bequest, devise, or transfer by the 
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§ 91-7-307 Trusts and Estates 

distribution of assets, including cash, fairly representative of the appreciation 
or depreciation in the value of all property available for distribution in 
satisfaction of such bequest, devise, or transfer. 

(2) This section shall apply to wills of decedents dying before or after May 
20, 1966, and to trust agreements executed before or after such date; provided, 
however, that this section shall not be applied so as to require repayment to the 
fiduciary of any distributions actually made prior to such date, nor to impose 
any obligation or liability upon the fiduciary by reason of distributions actually 
made prior to such date. 

(3) The enactment of this statute is not intended to imply that the present 
law of this state, relating to selection of property by fiduciaries in the 
circumstances herein described, has been otherwise than as set forth in 
subsection (1) hereof. 

SOURCES: Codes, 1942, § 644.7; Laws, 1966, ch. 393, §§ 1-4, eff from and after 
passage (approved May 20, 1966). 

Cross References — Payment of indebtedness or delivery of personal property of 
decedent to decedent's successor, see § 91-7-322. 

RESEARCH REFERENCES 

ALR. Statutory or constitutional provi- ests, allowances, homestead rights, or the 
sion allowing widow but not widower to like as denial of equal protection of law. 18 
take against will and receive dower inter- A.L.R.4th 910. 

§ 91-7-307. Delaying settlement. 

If an executor or administrator improperly delay making a final settle- 
ment, he shall be summoned to show cause why a final settlement should not 
be made. On the return of summons executed, if a final settlement be not made 
or cause shown why it cannot then be made, the court may fine such delinquent 
in any sum not exceeding five hundred dollars and imprison him not exceeding 
three months, for a contempt. Any executor or administrator whose letters 
have been revoked may be dealt with in like manner for failure to make 
settlement. 

SOURCES: Codes, 1857, ch. 60, art. 108; 1871, § 1170; 1880, § 2071; 1892, § 1955; 
Laws, 1906, § 2129; Hemingway's 1917, § 1797; Laws, 1930, § 1743; Laws, 
1942, § 645. 

RESEARCH REFERENCES 

ALR. Personal liability of executor or distributive shares where payment is de- 
administrator for interest on legacies or layed. 18 A.L.R.2d 1384. 



232 



Executors and Administrators 



§ 91-7-309 



§ 91-7-309. Accounts may be opened and falsified in two 
years. 

Any person interested may, at any time within two years after final 
settlement, by bill or petition, open the account of any executor, administrator, 
or guardian and surcharge and falsify the same, and not after, saving to minors 
and persons of unsound mind the same time after the removal of their 
disabilities. Such bills or petitions may be filed without leave of the court or 
chancellor, and evidence shall be admissible in such cases to show the falsity 
of the account. Such bills and petitions shall not be governed by the rules 
applicable to bills of review in chancery, but in such cases it will be the duty of 
the court to correct any errors of law or fact occurring in the final settlement 
of the executor, administrator, or guardian. 

SOURCES: Codes, 1880, § 2075; 1892, § 1960; Laws, 1906, § 2136; Hemingway's 
1917, § 1804; Laws, 1930, § 1744; Laws, 1942, § 646; Laws, 1894, ch. 53. 

Cross References — Contents of final accounts, see § 91-7-291. 

JUDICIAL DECISIONS 



1. In general. 

In a proceeding by a widow to reopen 
the estate of her deceased husband more 
than two years after entry of a final decree 
on the ground that the final account had 
never been filed and that the final decree 
was therefore a nullity, the trial court 
properly denied the petition where the 
transcript was a part of the record and it 
indicated that, although the final account 
had not be stamped "Filed" until three 
years later, there was no dispute that it 
had been presented to the court, that it 
had been a part of the record on presen- 
tation of same, and that the decree had 
been based upon said account and evi- 
dence heard for the approval thereof, and 
where there was no specific charge of 
fraud against the executor which would 
constitute a bar to the statute of limita- 
tions. Byrd v. Page, 384 So. 2d 1038 (Miss. 
1980). 

The action of an administratrix of a 
decedent, attacking final decrees entered 
in her decedent's guardianship and in 
settlement of the decedent's deceased fa- 
ther's estate, claiming an interest in the 
after-acquired property of coheirs, was 
barred by the section [Code 1942, § 646] 
where no petition was filed to falsify the 
settlement of the two administrations 
within two years after the date of the 



decrees. Barrett v. Turner, 229 So. 2d 563 
(Miss. 1969). 

This provision does not apply to one 
entitled to participate in the distribution 
who was not made a party to the admin- 
istration proceeding, where there was no 
statutory proceeding to determine heirs. 
Shepherd v. Townsend, 249 Miss. 383, 163 
So. 2d 746 (1964). 

Petition by war veteran's widow against 
administratrix and her bondsmen to re- 
view previous proceedings whereby ad- 
ministratrix distributed to various per- 
sons sums due to veteran under federal 
acts held not demurrable because 
distributees were not joined as parties, 
where money involved, under federal and 
state statutes, belonged to widow as sole 
distributee, and persons to whom admin- 
istratrix distributed money were strang- 
ers to estate so far as widow's rights were 
concerned. Lewis v. Jefferson, 173 Miss. 
657, 161 So. 669 (1935). 

Since heirs under statute could chal- 
lenge administrator's final steps until two 
years after final account was approved, 
judgment approving administrator's sale 
was interlocutory, and hence court at sub- 
sequent term could require administrator 
to charge himself with true value of mer- 
chandise sold and subsequently repur- 
chased by administrator after fraudu- 
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lently inducing widow not to bid. Rea v. 
Smith, 172 Miss. 238, 159 So. 845 (1935). 
Person interested in estate after dismis- 
sal of exception to account was without 
right to reopen, falsify, and surcharge ac- 
count on same issue. Bright v. Bright, 156 
Miss. 766, 126 So. 901 (1930). 



Where heir did not demand accounting, 
his heirs cannot do so after 30 years. 
Norris v. Burnett, 108 Miss. 407, 66 So. 
332 (1914), motion denied, 108 Miss. 378, 
66 So. 748 (1914). 



§ 91-7-311. Bonds to be recorded; suits thereon. 

All bonds required and given in the administration of estate, testate and 
intestate, and the bond or bonds of the county administrator shall be recorded 
in the office of the clerk of the chancery court of the county, in a book kept for 
that purpose, and may be put in suit by any person injured by a breach thereof, 
he being responsible for costs. Any such bond shall not be void upon the first 
recovery, but may be sued on from time to time until the whole penalty shall 
have been recovered. When the whole penalty shall be recovered, the chancery 
court shall apportion the recovery, according to the rights of parties. 

SOURCES: Codes, 1892, § 1854; Laws, 1906, § 2028; Hemingway's 1917, § 1693; 
Laws, 1930, § 1745; Laws, 1942, § 647. 

Cross References — Chancery court's concurrent jurisdiction over suits on bonds of 
fiduciaries, see Miss. Const. Art. 6, § 161. 

Bond of executor or administrator with will annexed, see § 91-7-41. 

When bond is not required, see § 91-7-45. 

Administrator's bond, see § 91-7-67. 

Bond of administrator de bonis non, see § 91-7-69. 

Right of administrator de bonis non to maintain action on bond of former executor or 
administrator, see § 91-7-71. 

County administrator's bond, see § 91-7-75. 

Suit on bond for failure to account, see § 91-7-277. 

JUDICIAL DECISIONS 



1. In general. 

On appeal from decree on exceptions to 
final account of administrator, supreme 
court would render decree against surety 
on administrator's bond, where surety 
waived process on petition filed showing 
breach of bond, appeared in court and 
controlled exceptions to final account, 
agreed to appointment of master, excepted 
to his report, appeared in supreme court 
and made no objection to form of petition. 
Crescent Furn. & Mattress Co. v. Morgan, 
178 Miss. 824, 173 So. 290 (1937). 

Liability of surety on administrator's 
bond held not limited to those creditors 
who appealed from decree on exceptions to 
final account. Crescent Furn. & Mattress 
Co. v. Morgan, 178 Miss. 824, 173 So. 290 
(1937). 



Suit maintainable in Mississippi on 
bond of executor, in name of Tennessee to 
compel executor appointed in Tennessee 
to pay over money converted in Missis- 
sippi, to be administered according to Ten- 
nessee law. Cutrer v. State of Tenn., 98 
Miss. 841, 54 So. 434, Am. Ann. Cas. 
1913D,344 (1911). 

Courts of Mississippi have jurisdiction 
of suit on executrix's bond for concealing 
assets, though she resides in Alabama, 
where she resided in Mississippi at the 
decedent's death, administration under- 
taken here, situs of assets here, and 
surety resides here. Myers v. Martinez, 95 
Miss. 104, 48 So. 291 (1909). 
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Executors and Administrators § 91-7-315 

RESEARCH REFERENCES 

Am Jur. 31 Am. Jur. 2d, Executors and ecutors and Administrators, Forms 1601 
Administrators §§ 1105, 1114. et seq. (actions on administration bonds). 

10 Am. Jur. PI & Pr Forms (Rev), Ex- 

§ 91-7-313. Suit for devastavit. 

Parties interested in an estate as legatees, distributees, or creditors may, 
either jointly or severally, institute proceedings upon the bond of the executor 
or administrator or guardian for a devastavit against the principal and his 
surety without first having instituted suit against the executor or administra- 
tor or guardian to establish a devastavit. When any executor, administrator or 
guardian is a nonresident of, or shall absent himself from, or conceal himself 
within this state so that personal service of summons or citation or attachment 
cannot be made upon him, and such nonresident, absent or concealed executor, 
administrator, or guardian shall fail to file his accounts and make his 
settlements as required by law, or shall have unlawfully removed any of the 
property committed to his trust, or shall have been guilty of any misappropri- 
ation or devastavit, it shall be the duty of the court, on the motion of the clerk 
as elsewhere provided in this chapter, or on the motion of any party in interest, 
to proceed against the surety or sureties on the bond of said executor, 
administrator, or guardian, in respect to all of which matters the said surety or 
sureties shall be taken and held as principal. In proceeding as aforementioned, 
the default of the said executor, administrator, or guardian in failing to file and 
settle his accounts as required by law shall be taken as prima facie evidence 
that the said defaulter has misappropriated the money or property, or both, 
which may be disclosed by the inventory, appraisement, or by any other of the 
official papers in the case, or which may be shown by competent evidence 
outside of said record, to have come into the possession of said defaulter. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 12 (4); 1857, ch. 60, art. 123; 
1871, § 1180; 1880, § 2084; 1892, § 1855; Laws, 1906, § 2030; Hemingway's 
1917, § 1695; Laws, 1930, § 1746; Laws, 1942, § 648. 

Cross References — Chancery court's concurrent jurisdiction over suits on bonds of 
fiduciaries, see Miss. Const. Art. 6, § 161. 

Limitation of actions against executors or administrators, see § 15-1-25. 
Penalty for removal of estate property from state, see § 91-7-257. 

§ 91-7-315. New bond of executors and administrators may be 
required. 

If the bond of an executor or an administrator, whether taken at the time 
of the grant of letters or afterwards, be insufficient, the court or chancellor or 
clerk may, on five days' notice to the executor or administrator, require him to 
give a new bond; and in default thereof the letters shall be revoked and 
administration de bonis non granted to some competent person. If such new 
bond be given, it shall be cumulative security and shall bind the obligors 
therein for past as well as future liabilities. 
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§ 91-7-317 Trusts and Estates 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (64); 1857, ch. 60, art. 66; 
1871, § 1121; 1880, § 2012; 1892, § 1862; Laws, 1906, § 2037; Hemingway's 
1917, § 1702; Laws, 1930, § 1747; Laws, 1942, § 649. 

Cross References — Bond of executor or administrator with will annexed, see 
§ 91-7-41. 
Administrator's bond, see § 91-7-67. 
County administrator's bond, see § 91-7-75. 

JUDICIAL DECISIONS 

1. In general. written evidence of limited assumption of 
Certificate whereby defendant assumed liability, and hence defendant was liable 
liability for losses under administrator's for amount wrongfully disbursed by ad- 
bond arising out of acts committed after ministrator after May 1, 1933, but not for 
May 1, 1933, was not "new bond" so as to amounts wrongfully disbursed prior to 
bind defendant under statute for past as that time. National Sur. Corp. v. Laughlin, 
well as future liability, but was merely 178 Miss. 499, 172 So. 490 (1937). 

RESEARCH REFERENCES 

ALR. What funds, not part of the es- (Rev), Executors and Administrators, 

tate, are received under color of office so as Forms 361 et seq. (additional bond), 

to render liable surety on executor's or CJS. 34 C.J.S., Executors and Adminis- 

administrator's bond. 82 A.L.R.3d 869. trators § 902. 

Am Jur. 9 A Am. Jur. PI & Pr Forms 

§ 91-7-317, Relief of sureties and new bond. 

A surety on any bond of an executor, administrator, county administrator, 
or any other administrator apprehending danger of loss because of his 
suretyship may petition the court, chancellor, or clerk to require the executor 
or administrator to give a new bond and that he may be discharged from 
further liability. The court, chancellor, or clerk, on five days' notice to the 
executor or administrator, shall grant such petition and require a new bond, 
within a reasonable time, to be prescribed. In case of refusal or failure to give 
such new bond, the executor or administrator shall be removed and adminis- 
tration de bonis non granted. The acts done by the executor or administrator, 
and all proceedings that may have been instituted against him, shall be 
treated and conducted by or against his successor, as in case of the death of an 
executor or administrator. If the executor or administrator shall give new bond 
as required, the original bond shall from that time cease to be operative in 
future, but not as to previous liabilities; and the effect of such new bond shall 
be to bind the obligors therein for past as well as future liabilities. 

SOURCES: Codes, Hutchinson's 1848, ch. 49, art. 1 (65); 1857, ch. 60, art. 66; 
1871, § 1121; 1880, §§ 2002, 2012; 1892, § 1863; Laws, 1906, § 2038; Heming- 
way's 1917, § 1703; Laws, 1930, § 1748; Laws, 1942, § 650. 

Cross References — Cancellation of bond of executor or administrator by chancery 
court, see § 9-5-103. 

Sureties generally, see §§ 87-5-1 et seq. 
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Executors and Administrators § 91-7-321 

JUDICIAL DECISIONS 

1. In general. charged of liability without arriving or 

A surety on an administrator's bond is proving any facts giving rise to an appre- 

entitled under this section [Code 1942, hension of loss. In re Rowell's Estate, 247 

§ 650] as a matter of right to be dis- Miss. 571, 156 So. 2d 812 (1963). 

§ 91-7-319. Executors may receive credit for costs of bond in 
surety company. 

Any receiver, assignee, guardian, executor, administrator, or other fidu- 
ciary required by law or the order of any court or judge to give bond or other 
obligation, as such, may include, as a part of the lawful expense of executing 
this trust, and may receive credit for the sum paid to a guaranty or surety 
company, authorized under the laws of this state so to do, for becoming his 
surety on such bond, not to exceed the sum paid for such bond as determined 
by the rate on file with and approved by the Commissioner of Insurance for 
such company. 

SOURCES: Codes, 1906, §§ 2029, 2440; Hemingway's 1917, §§ 1694, 2001; Laws, 
1930, § 760; Laws, 1942, § 1675; Laws, 1900, chs. 93, 96; Laws, 1956, ch. 235; 
Laws, 1987, ch. 422, § 56, eff from and after January 1, 1988. 

JUDICIAL DECISIONS 

1. In general. erty under this section [Code 1942, 

Premium of bond of surviving partner § 1675]. Rose v. Jones, 118 Miss. 494, 78 
proper charge against partnership prop- So. 771 (1918). 

§ 91-7-321. Custodian appointed for distributive share. 

If any person entitled, under a decree of the chancery court, to a 
distributive share of an estate, or any other funds under the control of the 
court, shall not apply for it within six months after the decree of the court 
adjudicating his right thereto, a custodian of such share or interest may be 
appointed by the court, or the chancellor in vacation, without notice to any one. 
The court may make such order for the safekeeping or secure investment of the 
fund as may be proper. 

SOURCES: Codes, 1880, § 2074; 1892, § 1959; Laws, 1906, § 2135; Hemingway's 
1917, § 1803; Laws, 1930, § 1750; Laws, 1942, § 652. 

ATTORNEY GENERAL OPINIONS 

Under Miss. Code Section 91-7-321, vate funds being held in trust for benefi- 

court may "make such order for the safe- ciaries; as such, deposit into account of 

keeping or secure investment of the fund county treasury would not be appropriate, 

as may be proper"; however, these funds Salter, Apr. 28, 1993, A.G. Op. #93-0227. 
are not public funds; rather they are pri- 
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§ 91-7-322 Trusts and Estates 

§ 91-7-322. Payment of indebtedness or delivery of personal 
property of decedent to decedent's successor; affidavit of 
successor. 

(1) Except as may be otherwise provided by Sections 81-5-63, 81-12-135, 
81-12-137 and 91-7-323, at any time after thirty (30) days from the death of a 
decedent, any person indebted to the decedent or having possession of tangible 
personal property or an instrument evidencing a debt, obligation, stock, or 
chose in action belonging to the decedent shall make payment when due of the 
indebtedness or deliver the tangible personal property or an instrument 
evidencing a debt, obligation, stock, or chose in action to a person claiming to 
be the successor of the decedent, as denned herein, upon being presented an 
affidavit made by the successor stating: 

(a) That the value of the entire estate of the decedent, wherever located, 
excluding all liens and encumbrances thereon, does not exceed Thirty 
Thousand Dollars ($30,000.00); 

(b) That at least thirty (30) days have elapsed since the death of the 
decedent; 

(c) That no application or petition for the appointment of a personal 
representative of the decedent is pending, nor has a personal representative 
of the decedent been appointed in any jurisdiction; and 

(d) The facts of relationship establishing the affiant as a successor of the 
decedent. 

(2) For the purposes of this section, "successor" means the decedent's 
spouse; or, if there is no surviving spouse of the decedent, then the adult with 
whom any minor children of the decedent are residing; or, if there is no 
surviving spouse or minor children of the decedent, then any adult child of the 
decedent; or, if there is no surviving spouse or children of the decedent, then 
either parent of the decedent. 

(3) Any person who is the successor of the decedent, because the person is 
an adult with whom the minor children of the decedent are living, shall receive 
any property or payments of or for the decedent for the use and benefit of said 
children. 

(4) The successor of a decedent, upon complying with the provisions of 
subsection (1) of this section, shall be empowered to negotiate, transfer 
ownership and exercise all other incidents of ownership with respect to the 
personal property and instruments described in subsection (1) of this section. 

(5) Any person paying, delivering, transferring or issuing personal prop- 
erty or the evidence thereof pursuant to the provisions of subsection (1) of this 
section shall be discharged and released to the same extent as if such person 
had dealt with a personal representative of the decedent. Such person shall not 
be required to see to the proper application of the personal property or evidence 
thereof or to inquire into the truth of any statement in the affidavit. If any 
person to whom an affidavit is delivered, in accordance with the provisions of 
subsection (1) of this section, refuses to pay, deliver, transfer or issue any 
personal property or evidence thereof to the successor, such property or 
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evidence thereof may be recovered or its payment, delivery, transfer or 
issuance compelled upon proof of the successor's right in a proceeding brought 
in chancery court for such purpose by or on behalf of the persons entitled 
thereto. Any person to whom payment, delivery, transfer or issuance is made 
shall be answerable and accountable to the personal representative of the 
estate, if any, or to any other person having a superior right. 

SOURCES: Laws, 1982, ch. 403, § 1; Laws, 1983, ch. 407; Laws, 1984, ch. 333; 
Laws, 1986, ch. 386; Laws, 2003, ch. 408, § 1, eff from and after July 1, 2003. 

Amendment Notes — The 2003 amendment substituted "Thirty Thousand Dollars 
($30,000.00)" for "Twenty Thousand Dollars ($20,000.00)" in (l)(a). 

§ 91-7-323. Wages due deceased employee. 

When any person, male or female, shall die leaving wages, salary or other 
compensation due him, it shall be lawful for the debtor to pay said wages, 
salary or other compensation to the wife or husband, as the case may be, of said 
deceased creditor if he or she leaves a wife or husband, as the case may be, 
surviving him or her; and if he or she shall leave no wife or husband surviving 
him or her, then to his or her children if adults; and if he or she shall leave no 
children and no wife or husband surviving him or her, then to his or her 
mother; and if he or she shall leave no wife or husband or children or mother 
surviving him or her, then to his or her father; and if he or she shall leave no 
wife or children or husband or mother or father surviving him or her, then to 
his or her brothers and sisters if adults. If such creditor shall have left no wife, 
husband, children, nor brothers nor sisters, nor father nor mother surviving 
him or her, or if any of his or her children surviving him or her shall be minors, 
or if any of his or her brothers or sisters surviving him or her, entitled to 
inherit, shall be minors, then it shall be lawful for said debtor to pay said 
wages, salary or other compensation to the chancery clerk of the county in 
which said creditor resided at the time of his or her death, or of the county 
where he or she died. 

SOURCES: Codes, 1906, § 2133; Hemingway's 1917, § 1801; Laws, 1930, § 1751; 
Laws, 1942, § 653; Laws, 1920, ch. 304; Laws, 1981, ch. 394, § 1, eff from and 
after July 1, 1981. 

Cross References — Payment of indebtedness or delivery of personal property of 
decedent to decedent's successor, see § 91-7-322. 

ATTORNEY GENERAL OPINIONS 

Consistent with and pursuant to IRS tion pay issued to a deceased state em- 
Revenue Ruling 86-109, neither federal ployee's designee or successor. Ranck, 
nor state income taxes would be deducted June 18, 1999, A.G. Op. #99-0230. 
from payments of accrued wages or vaca- 
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RESEARCH REFERENCES 

Am Jur. 9A Am. Jur. PI & Pr Forms 10 Am. Jur. PI & Pr Forms (Rev), Ex- 

(Rev), Estates, Form 4.1 (Complaint, peti- ecutors and Administrators, Form 1507.1 

tion, or declaration — To collect compen- (Affidavit or declaration — To collect com- 

sation owed to deceased spouse). pensation owed deceased spouse). 

§ 91-7-325. Suit to recover wages if not paid within sixty days. 

After the sixty days referred to in Section 91-7-323 have passed, the 
parties hereinbefore designated as being the person to whom the wages so due 
the deceased creditor may be paid shall have the right, if they be adults, to 
maintain a suit to recover the amount due to the deceased creditor. When the 
party or parties entitled to receive said amount are minors, suit may be 
brought and maintained for them, by and in the name of the chancery clerk 
who is entitled to receive same. 

SOURCES: Codes, Hemingway's 1921 Supp. § 1801a; Laws, 1930, § 1752; Laws, 
1942, § 654; Laws, 1920, ch. 304. 

RESEARCH REFERENCES 

Am Jur. 9A Am. Jur. PI & Pr Forms 10 Am. Jur. PI & Pr Forms (Rev), Ex- 

(Rev), Estates, Form 4.1 (Complaint, peti- ecutors and Administrators, Form 1507.1 

tion, or declaration — To collect compen- (Affidavit or declaration — To collect com- 

sation owed to deceased spouse). pensation owed deceased spouse). 

§ 91-7-327. Duty of chancery clerk when wages paid to him. 

Where such wages are paid to the chancery clerk as provided in Sections 
91-7-323 and 91-7-325, it shall be the duty of the chancery clerk to pay that 
portion of the wages of such employee which may belong to the adult children 
or brothers and sisters of such deceased employe, and to report to the next term 
of the chancery court who are the minor brothers or sisters or children of said 
employe and how much is coming to each one of the heirs of said employe. 
Thereupon the chancery court shall enter an order upon the minutes of the 
court, directing the payment by the chancery clerk of the shares of such minor 
children or brothers and sisters of such deceased employe. In any case where 
the employer shall pay such wages to the chancery clerk, he shall be 
discharged from all further liability. For receiving and disbursing the wages 
which may be paid to him, the clerk shall receive the commissions allowed to 
administrators and executors for collecting and distributing moneys belonging 
to the estate of a decedent. 

SOURCES: Codes, 1906, § 2134; Hemingway's 1917, § 1802; Laws, 1930, § 1753; 
Laws, 1942, § 655. 

RESEARCH REFERENCES 

Am Jur. 9A Am. Jur. PI & Pr Forms tion, or declaration — To collect compen- 
(Rev), Estates, Form 4.1 (Complaint, peti- sation owed to deceased spouse). 
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10 Am. Jur. PI & Pr Forms (Rev), Ex- (Affidavit or declaration — To collect com- 
ecutors and Administrators, Form 1507.1 pensation owed deceased spouse). 

§ 91-7-329. Not to apply to estates administered upon. 

Sections 91-7-323 through 91-7-327 shall not apply in cases where the 
estate of deceased creditor is administered upon. 

SOURCES: Codes, Hemingway's 1921 Supp. § 1801b; Laws, 1930, § 1754; Laws, 
1942, § 656; Laws, 1920, ch. 304. 

RESEARCH REFERENCES 

Am Jur. 9A Am. Jur. PI & Pr Forms 10 Am. Jur. PI & Pr Forms (Rev), Ex- 

(Rev), Estates, Form 4.1 (Complaint, peti- ecutors and Administrators, Form 1507.1 

tion, or declaration — To collect compen- (Affidavit or declaration — To collect com- 

sation owed to deceased spouse). pensation owed deceased spouse). 

§ 91-7-331. "Administrator" denned. 

The word administrator in this chapter shall embrace a temporary 
administrator whenever the contrary is not clearly inferable from the context. 

SOURCES: Codes, 1880, § 2093; 1892, § 1962; Laws, 1906, § 2138; Hemingway's 
1917, § 1806; Laws, 1930, § 1749; Laws, 1942, § 651. 

JUDICIAL DECISIONS 

1. In general. administrator. King v. Wade, 175 Miss. 72, 

Temporary administrator held entitled 166 So. 327 (1936). 
to compensation on same basis as regular 
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CHAPTER 9 
Trusts and Trustees 

Article 1. Trusts — General Provisions 91-9-1 

Article 3. Uniform Trustees' Powers 91-9-101 

Article 5. Resignation and Succession of Trustees 91-9-201 

Article 7. Removal of Trustees 91-9-301 

Article 9. Administration of Private Foundation Trusts, Charitable 

Trusts, and Split-Interest Trusts 91-9-401 

Article 11. Family Trust Preservation Act of 1998 91-9-501 

Article 1. 
Trusts — General Provisions. 



Sec. 

91-9-1. 

91-9-2. 

91-9-3. 

91-9-5. 

91-9-7. 

91-9-9. 



Creation of trusts and confidences. 
Trusts authorized to take title to real property. 
Assignments of trusts. 
Filing or producing vouchers by trustees. 

Filing of certificate of trust agreement in lieu of entire trust agreement. 
Powers of fiduciaries to promote compliance with environmental laws; 
court approval; costs; definitions; standard of conduct. [Repealed effec- 
tive July 1, 2008]. 



§ 91-9-1. Creation of trusts and confidences. 

Hereafter all declarations or creations of trusts or confidence of or in any 
land shall be made and manifested by writing, signed by the party who 
declares or creates such trust, or by his last will, in writing; or else they shall 
be utterly void. Every writing declaring or creating a trust shall be acknowl- 
edged or proved as other writings. It, or a certificate of the trust in accordance 
with Section 91-9-7, shall be lodged with the clerk of the chancery court of the 
proper county to be recorded, and the trust shall only take effect from the time 
it or its certificate is so lodged for record. Where any trust shall arise or result, 
by implication of law, out of a conveyance of land, such trust or confidence shall 
be of the like force and effect the same as it would have been if this statute had 
not been passed. 

SOURCES: Codes, 1857, ch. 44, art. 5; 1871, § 2896; 1880, § 1296; 1892, § 4230; 
Laws, 1906, § 4780; Hemingway's 1917, § 3124; Laws, 1930, § 3348; Laws, 
1942, § 269; Laws, 1993, ch. 507, § 2, eff from and after July 1, 1993. 

Cross References — Deed of trust or mortgage, see § 89-1-63. 
Applicability of Mississippi Rules of Civil Procedure to proceedings which are subject 
to the provisions of Title 91, see Miss. R. Civ. P. 81. 
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JUDICIAL DECISIONS 



1. In general. 

2. Acknowledgment and recording. 

3. Applicability to personalty or mixed 

property. 

4. Oral proof that deed was intended to 

be a mortgage. 

5. Constructive or resulting trust. 

6. — Proof of fraud. 

7. — As between husband and wife. 

8. — As between mortgagor and mort- 

gagee. 

1. In general. 

A testamentary trust which provided for 
the "education" of various nieces and 
nephews of the testator was not ambig- 
uous where the testator intended that 
broad discretion be invested in the trustee 
and the trustee had the authority to con- 
sider the special needs, aptitudes and dil- 
igence of each beneficiary in determining 
his or her educational needs. Davis v. 
Deposit Guar. Bank, 541 So. 2d 423 (Miss. 
1989). 

No enforceable trust is created by an 
oral agreement that if other members of a 
family will refrain from bidding against 
promisor at a foreclosure sale, he will 
convey to each a pro rata share upon being 
reimbursed. Mcllwain v. Doby, 238 Miss. 
839, 120 So. 2d 553 (1960). 

Although express trusts must be in 
writing, resulting trusts need not be in 
writing. Chichester v. Chichester, 209 
Miss. 628, 48 So. 2d 123 (1950). 

This section [Code 1942, § 269] applies, 
and is confined to, express trusts, and 
does not apply to constructive trusts. 
Adcock v. Merchants & Mfrs. Bank, 207 
Miss. 448, 42 So. 2d 427 (1949). 

Under this section [Code 1942, § 269], 
express trusts are void unless reduced to 
writing and signed, but resulting trusts or 
implied trusts are not required to be in 
writing and may be established by parol 
testimony from acts of parties. Triplett v. 
Bridgforth, 205 Miss. 328, 38 So. 2d 756 
(1949). 

Oral contract by prospective purchaser 
of land to have title examined and report 
any defects to vendors who agreed to 
make title good did not create a valid 
express trust covering the property in 



favor of vendors against purchaser who 
notified vendors he was no longer inter- 
ested, but who purchased and received 
forfeited tax land patent from state, when 
his title examination disclosed the land 
had been sold to state for delinquent taxes 
and not redeemed. Wilson v. Martin, 204 
Miss. 196, 37 So. 2d 254 (1948), error 
overruled, 204 Miss. 205, 37 So. 2d 775 
(1948). 

Deed conveying described land to 
named trustees and their successors so 
long as land is used for school purposes 
does not declare or create trust in lands, 
but conveys estate in fee simple defeasi- 
ble. Kelly v. Wilson, 204 Miss. 56, 36 So. 
2d 817 (1948). 

No trust was established under this 
section [Code 1942, § 269] by a verbal gift 
of land from a father to his son. Smith v. 
Taylor, 183 Miss. 542, 184 So. 423 (1938). 

Declaration of trust giving trustees con- 
trol of lands previously held by corpora- 
tions as trustees and earnings therefrom 
for purpose of disposition of property for 
benefit of certificate holders held not to 
violate public policy or anti-trust statutes 
where not inimical to public welfare. State 
ex rel. Knox v. Edward Hines Lumber Co., 
150 Miss. 1, 115 So. 598 (1928). 

2. Acknowledgment and recording. 

In an action by the widow of a trustor to 
quiet title to real property, where the 
trustor and his wife had resided on the 
property for many years, and the property 
was not included in a warranty deed to the 
trustees, and the purported trust instru- 
ment which did list the property in its 
schedule of property subject to the trust 
was executed prior to the trustor's mar- 
riage and not filed for record until several 
years after the marriage and after the 
trustor's death, the property was home- 
stead property and was not subject to the 
trust agreement. Smith v. Smith, 233 So. 
2d 527 (Miss. 1970). 

A letter by the grantee to two heirs 
stating that if they would execute a deed 
to him, he would reconvey to them and the 
other heirs their interest after he had 
obtained a bank loan upon the property, 
was not subject to recordation and did not 
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meet the requirements of this section 
[Code 1942, § 269] for an express trust. 
Thames v. Holcomb, 230 Miss. 387, 92 So. 
2d 548 (1957). 

Deed unacknowledged held not entitled 
to record and not to create a valid trust, 
and grantee could not supply defect by 
subsequent written statement or admis- 
sion of the trust. Board of Trustees of M.E. 
Church S. v. Odom, 100 Miss. 64, 56 So. 
314 (1911). 

3. Applicability to personalty or 

mixed property. 

Where parol agreement that deceased's 
property will someday belong to certain 
persons if they continue looking after such 
property, includes both realty and person- 
alty, the transaction is not separable in 
respect to enforceability under statute of 
frauds. Wells v. Brooks, 199 Miss. 327, 24 
So. 2d 533 (1946). 

A chattel mortgage given by parol on 
personal property of a value of $50 or 
more is valid although there has been no 
delivery of the property to the mortgagee. 
Burton v. Atkins, 199 Miss. 275, 24 So. 2d 
355 (1946). 

4. Oral proof that deed was intended 

to be a mortgage. 

Notwithstanding this section [Code 
1942, § 269], a deed absolute in form may 
be shown by parol evidence to be in reality 
a mortgage to secure a part of the pur- 
chase money advanced by the grantee 
therein on an agreement with the pur- 
chaser in possession of the land conveyed 
to him on payment of the sum so ad- 
vanced. Fultz v. Peterson, 78 Miss. 128, 28 
So. 829 (1900). 

5. Constructive or resulting trust. 

Real property purchased at foreclosure 
sale was not subject to constructive trusts, 
despite oral agreement that previous 
owner could repurchase property within 
90 days of foreclosure, in absence of show- 
ing that purchaser committed wrong and 
was unjustly enriched; previous owner 
originated arrangement, failed to perform 
agreement by not tendering purchase 
price within 90 days of foreclosure sale, 
and did not contribute funds used to pur- 
chase property at foreclosure sale. Dew v. 
Langford, 666 So. 2d 739 (Miss. 1995). 



Oral agreement by purchaser of land at 
foreclosure sale, to reconvey property to 
former owner upon payment of purchase 
price plus interest within 90 days of sale, 
was unenforceable option contract under 
statute of frauds; former owner failed to 
satisfy burden of proving exception to 
statute of frauds. Dew v. Langford, 666 So. 
2d 739 (Miss. 1995). 

The requirements of acknowledgment 
and recording are inapplicable to con- 
structive trusts under § 91-9-1. Alvarez v. 
Coleman, 642 So. 2d 361 (Miss. 1994). 

Where it appeared that for the purpose 
of placing his land beyond the reach of 
possible judgment creditors, the owner 
executed a deed to his land to another who 
in turn executed a power of attorney au- 
thorizing the owner to manage and collect 
rents from the property, and the owner 
reported on his income tax returns rent 
from the land as his own, as well as the 
long term capital gains derived from the 
sale of a part of the land, and took depre- 
ciation on the remaining land as if he was 
the sole owner thereof, there was no con- 
sideration for the deed from the owner to 
the other so that a subsequent grantee, to 
whom the property was conveyed after the 
owner's death, held the property in con- 
structive trust. Sunflower Farms, Inc. v. 
McLean, 233 Miss. 72, 101 So. 2d 355 
(1958). 

Constructive trusts may be proved by 
oral testimony. Triplett v. Bridgforth, 205 
Miss. 328, 38 So. 2d 756 (1949); Coleman 
v. Kierbow, 212 Miss. 541, 54 So. 2d 915 
(1951). 

A conveyance of property to carry out 
the terms of an oral trust in land is upon 
a consideration which the law recognizes 
and is valid against the creditors of the 
grantor, unless the effect is such as to give 
rise to the doctrine of estoppel. Detrio v. 
Boylan, 190 F.2d 40 (5th Cir. 1951). 

An oral promise and its subsequent 
breach, however disappointing and harm- 
ful, is not of itself enough to cause a court 
of chancery to declare a trust. Coleman v. 
Kierbow, 212 Miss. 541, 54 So. 2d 915 
(1951). 

There a cotenant bought the property at 
a tax sale there arose a trust by the 
operation of the law, and this section 
[Code 1942, § 269] does not require that 
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such a trust should be in writing. Smith v. 
Smith, 211 Miss. 481, 52 So. 2d 1 (1951). 

If one buys land in the name of another 
and pays the consideration therefor, the 
land will be held by the grantee in trust 
for the benefit of him who advances the 
purchase money, and if there has been 
only a partial advance of the purchase 
money a trust will result pro tanto. 
Chichester v. Chichester, 209 Miss. 628, 
48 So. 2d 123 (1950). 

Constructive trust is mode by which 
courts of equity work out equity and pre- 
vent or circumvent fraud and overreach- 
ing. Pitchford v. Howard, 208 Miss. 567, 
45 So. 2d 142 (1950). 

Where trust will result in absence of 
express agreement, fact that such agree- 
ment is made will not prevent trust from 
arising. Pitchford v. Howard, 208 Miss. 
567, 45 So. 2d 142 (1950). 

A suit to establish a resulting trust 
arising out of the conveyance of land to a 
third party pursuant to an oral agreement 
whereby one person was to advance all 
funds necessary to purchase the land and 
another was to repay to him half of the 
amount, each to acquire an undivided 
one-half interest, with an understanding 
that the deed would be executed to such 
third party to be held by her until the loan 
was repaid, was maintainable under this 
section [Code 1942, § 269]. Shepherd v. 
Johnston, 201 Miss. 99, 28 So. 2d 661 
(1947). 

This section [Code 1942, § 269] did not 
preclude relief to the complainant by way 
of a conveyance of the land involved where 
a money lender paid the purchase price of 
land on behalf of the complainants who 
were then lessees in possession thereof, 
and took title thereof in his own name as 
security for the purchase price under an 
oral agreement to convey it to the com- 
plainant upon payment of the purchase 
price. Tanous v. White, 186 Miss. 556, 191 
So. 278 (1939). 

Upon refusal of devisee to carry out oral 
agreement to hold property for others a 
trust was created. Benbrook v. Yancy, 96 
Miss. 536, 51 So. 461 (1910). 

6. — Proof of fraud. 

Even if an oral promise to reconvey land 
should be clear and specific, it is not 
enforceable as such under the statute of 



frauds, although such a promise is a fact 
to be considered by the court, along with 
other facts and circumstances, in deter- 
mining whether the deed to the land was 
procured by fraud. Harris v. Armstrong, 
232 Miss. 192, 98 So. 2d 463 (1957). 

An enforceable trust will not arise from 
the mere breach of an oral promise to hold 
land in trust; there must be conduct influ- 
ential in producing the result and but for 
which such result would not have oc- 
curred amounting, in view of a court of 
equity, to fraud in order to save the case 
from the statute of frauds. Lipe v. Souther, 
224 Miss. 473, 80 So. 2d 471 (1955). 

When grantee or devisee obtains pos- 
session and title to land intended for an- 
other by actual fraud, on proof of the fraud 
a trust will be raised in favor of the latter, 
and the trust may be established by parol. 
Pitchford v. Howard, 208 Miss. 567, 45 So. 
2d 142 (1950). 

Active conduct on part of grantee to 
bring about conveyance, especially where 
there is fiduciary or confidential relation- 
ship between him and grantor, and grant- 
ee's subsequent failure to carry out his 
agreement or promise to hold in trust for 
reconveyance, tend to show fraud or bad 
faith on part of grantee, so as to raise 
constructive trust. Pitchford v. Howard, 
208 Miss. 567, 45 So. 2d 142 (1950). 

A trust which may be established by 
parol will be raised in favor of a party to 
whom land was intended to be granted or 
devised if another by actual fraud obtains 
a legal title thereto, but the trust can be 
established only upon clear convincing 
proof of the fraud. Moore v. Crump, 84 
Miss. 612, 37 So. 109 (1904). 

7. — As between husband and wife. 

Where wife gave to her husband pro- 
ceeds from the sale of her house and lot for 
use in his business, upon his oral promise 
that when his business permitted he 
would build her a home of her choice in 
Cleveland, but the husband's business did 
not prosper, and it was not shown that the 
husband used any of the wife's money in 
the purchase of the home in Cleveland, 
the husband did not hold title to the home 
in trust for the wife. Howell v. General 
Contract Corp., 229 Miss. 687, 91 So. 2d 
831 (1957), suggestion of error overruled, 
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opinion modified, 229 Miss. 687, 93 So. 2d 
175 (1957). 

Where a husband purchased mineral 
rights with joint funds of himself and his 
wife, taking legal title in his own name, a 
trust of one-half interest resulted in favor 
of wife, and the mineral rights and the 
income therefrom with the joint property 
of husband and wife, preventing any as- 
sessment of tax on such income against 
the husband alone. Stone v. Sample, 216 
Miss. 287, 62 So. 2d 307 (1953), error 
overruled 216 Miss. 287, 63 So. 2d 555. 

Where realty purchased by wife with 
her own personal funds is conveyed to her 
husband, the wife may enforce a resulting 
trust in her favor. Ryals v. Douglas, 205 
Miss. 695, 39 So. 2d 311 (1949). 

8. — As between mortgagor and mort- 
gagee. 

Bill stated good cause of action for cre- 
ation of implied trust by alleging that 
complainant, mortgagor, was prevented 
from obtaining money and paying debt 
secured by deed of trust before foreclosure 
sale by assurances of defendant that de- 
fendant would pay debt or purchase at 
sale for complainant who relied upon de- 
fendant's statements, and defendant pur- 
chased property through agent at sale, 
claimed it as his own and refused to con- 
vey to complainant, sale price being ap- 
proximately 50% of value of property. 
Triplett v. Bridgforth, 205 Miss. 328, 38 
So. 2d 756 (1949). 



Bill which alleges that holders of second 
mortgage on land received sufficient crops 
and personal property from mortgagors to 
discharge first mortgage, but wrongfully 
procured foreclosure of first mortgage and 
obtained deed from purchaser at foreclo- 
sure sale states a cause of action to have 
deed set aside and to hold grantee as 
trustee of land for benefit of complainants. 
Burton v. Gibbes, 204 Miss. 248, 37 So. 2d 
285 (1948). 

The oral expression of an intention by a 
mortgagee after he had purchased the 
land embraced in a deed of trust at fore- 
closure sale to control and operate the 
property for a certain purpose did not 
warrant setting aside the sale after it was 
discovered that he was claiming the prop- 
erty as his own. Harris v. Bailey Ave. 
Park, 202 Miss. 776, 32 So. 2d 689 (1947). 

Oral agreement of second mortgagee 
that if mortgagor would pay part of in- 
debtedness secured by first trust deed, 
and if third party would advance remain- 
der of indebtedness to prevent foreclosure 
of first trust deed, third party should have 
first lien on land covered, held valid and 
binding. Taylor v. Phillips, 182 Miss. 539, 
181 So. 855 (1938). 

Oral agreement made at request of 
mortgagor that land be sold under the 
deed of trust at a place other than that 
specified held not contract for sale of land 
nor declaration for creation of trust. Kelly 
v. Skates, 117 Miss. 886, 78 So. 945 (1918). 



RESEARCH REFERENCES 



ALR. Assertion of fiduciary status of 
party to litigation as basis for intervention 
by one claiming interest in fruits thereof 
as trust beneficiary. 2 A.L.R.2d 227. 

Implication of gift in inter vivos trust 
instrument. 11 A.L.R.2d 681. 

Purported conveyance or transfer, 
based on consideration, which is ineffec- 
tive to transfer the property, as subject of 
constructive trust, based on transferor's 
duty to complete the transfer. 12 A.L.R.2d 
961. 

Rights as between vendor and vendee 
under land contract in respect of interest. 
25 A.L.R.2d 951. 

Provision of will incorporating existing 
trust or making gift to the trustee as 



effective notwithstanding settlor's reser- 
vation of power to change or revoke. 12 
A.L.R.3d 56. 

Construction and operation of will or 
trust provision appointing advisors to 
trustee or executor. 56 A.L.R.3d 1249. 

Power of court to authorize modification 
of trust instrument because of changes in 
tax law. 57 A.L.R.3d 1044. 

Inclusion of funds in savings bank trust 
(Totten Trust) in determining surviving 
spouse's interest in decedent's estate. 64 
A.L.R.3d 187. 

Death of beneficiary as terminating or 
revoking trust of savings bank account 
over which settlor retains right of with- 
drawal or revocation. 64 A.L.R.3d 221. 
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Application of cy pres doctrine to trust CJS. 90 C.J.S., Trusts §§ 17 et seq. 

for promulgation of particular political or Practice References. Robinson and 

philosophical doctrines. 67 A.L.R.3d 417. Mobley, Pritchard on the Law of Wills and 

Exercise by will of trustor's reserved Administration of Estates, Fifth Edition 

power to revoke or modify inter vivos (Michie). 

trust. 81 A.L.R.3d 959. Burke, Friel, and Gagliardi, Modern Es- 

Liability of estate for tort of executor, tate Planning, Second Edition (Matthew 

administrator, or trustee. 82 A.L.R.3d Bender). 

892. Freeman and Rapkin, Planning for 

Validity, as for a charitable purpose, of Large Estates (Matthew Bender), 

trust for publication or distribution of Schoenblum, Estate Planning Forms 

particular books or writings. 34 A.L.R.4th and Clauses with CD Rom (Anderson Pub- 

419. lishing). 

Validity of voting trust created by will. Christensen, International Estate Plan- 

77 A.L.R.4th 1194. ning, Second Edition (Matthew Bender). 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 82 et Murphy's Will Clauses: Annotations 

seq. and Forms with Tax Effects (Matthew 

17A Am. Jur. Legal Forms 2d, Trusts Bender). 

§§ 251:1094.1 (client letter from attorney: Nossaman and Wyatt, Trust Adminis- 

duties and liabilities of trustee). tration and Taxation (Matthew Bender). 

31 Am. Jur. Proof of Facts 2d 229, Con- Bickel, Living Trusts: Forms and Prac- 

structive Trust Based on Confidential Re- tice (Matthew Bender), 

lationship Between Parties to Transfer of Estate Planning Package (CD-ROM) 

Property. (LexisNexis). 

§ 91-9-2. Trusts authorized to take title to real property. 

(1) All property originally brought into the trust or subsequently acquired 
by purchase or otherwise, on account of the trust, is trust property. 

(2) Unless the contrary intention appears, property acquired with trust 
funds is trust property. 

(3) Any estate in real property may be acquired in the trust name. Title to 
any property acquired by the trust shall be deemed to be vested in the trustee. 
Title so acquired can be conveyed only by the trustee. A conveyance in the trust 
name by the trustee shall be deemed to be a conveyance by the trustee. 

(4) A conveyance to a trust in the trust name, though without words of 
inheritance, passes the entire estate of the grantor unless a contrary intent 
appears. This subsection (4) shall apply to all conveyances to a trust in the 
trust name heretofore made, provided, however, any person having a cause of 
action, because of such conveyance as of July 1, 2002, may commence suit on 
such cause of action within one (1) year of said date, unless such cause of action 
be sooner barred by existing law, and not afterwards. 

SOURCES: Laws, 2002, ch. 393, § 1; Laws, 2003, ch. 442, § 1, eft from and after 
July 1, 2003. 

Amendment Notes — The 2003 amendment rewrote (3). 

§ 91-9-3. Assignments of trusts. 

All grants, assignments, or transfers of any trust or confidence shall 
likewise be in writing, signed by the party granting or assigning the same, or 
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by last will and testament; or else they shall likewise be utterly void. Such 
grant or assignment shall also be acknowledged or proved and recorded, and 
shall only take effect from the time it, or a certificate thereof, is lodged with the 
clerk for record. 

SOURCES: Codes, 1857, ch. 44, art. 6; 1871, § 2897; 1880, § 1297; 1892, § 4231; 
Laws, 1906, § 4781; Hemingway's 1917, § 3125; Laws, 1930, § 3349; Laws, 
1942, § 270; Laws, 1993, ch. 507, § 3, eff from and after July 1, 1993. 

JUDICIAL DECISIONS 

1. In general. trust, does not apply to liens on real 

Absent a filing in accordance with § 91- property. Merchants Nat'l Bank v. Bank of 

9-3, a trustor's assignments to the trustee Miss., 584 So. 2d 433 (Miss. 1991). 

of interest in real or personal property The assignment of a promissory note, 

owned by the trust, were insufficient to secured by a recorded lien, although the 

attach a lien to the real property assets of ii en be transferred as an incident of the 

the trust. Section 75-9-302(l)(c), which debt, is not within this section [Code 1942, 

provides an exception to the filing require- § 2 70]. Klaus v. Moore, 77 Miss. 701, 27 

ment for a security interest created by an g g^2 (1900). 
assignment of a beneficial interest in a 

RESEARCH REFERENCES 

ALR. Validity, as for a charitable pur- 23 Am. Jur. PI & Pr Forms (Rev), Stat- 

pose, of trust for publication or distribu- ute of Frauds, Form 34 (answer alleging 

tion of particular books or writings. 34 as defense that oral contract to establish 

A.L.R.4th 419. trust of personal property violates appli- 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 82 et cable statute of frauds), 

seq. CJS. 90 C.J.S., Trusts §§ 17 et seq. 

§ 91-9-5. Filing or producing vouchers by trustees. 

In every case where a trustee is required by law or by the instrument 
creating the trust to present his account to the court, each such account shall 
be filed, examined, approved, and allowed by the court in the same way that 
the accounts of executors and administrators are examined, approved, and 
allowed; and the requirements for filing vouchers or producing the same for 
inspection shall be the same as the requirements in respect to the accounts of 
executors or administrators. 

Any record, voucher, claim, check, draft, receipt, writing, account, state- 
ment, note or other evidence which may be furnished, filed, probated, pre- 
sented or produced, or required to be produced, by a federally regulated bank, 
thrift or trust company shall be deemed to be an original admitted, furnished, 
filed, probated, presented, or produced for all purposes and with the same 
effect as the original, if such financial institution produces a copy of such 
evidence from a format of storage commonly used by financial institutions, 
whether electronic, imaged, magnetic, microphotographic or otherwise. 

SOURCES: Codes, 1942, § 1273-10; Laws, 1960, ch. 217, § 10; Laws, 1996, ch. 400, 
§ 44, eff from and after passage (approved March 19, 1996). 
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Cross References — Form of vouchers to be filed by executors and administrators, 
see § 91-7-279. 
Production of vouchers for inspection, see § 93-13-73. 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 405 CJS. 90A C.J.S., Trusts §§ 587 et seq. 
et seq. 

§ 91-9-7. Filing of certificate of trust agreement in lieu of 
entire trust agreement. 

(1) A certificate of a trust agreement which conveys or entrusts an interest 
in real property may be lodged for record with the clerk of the appropriate 
chancery court, in lieu of the entire trust agreement, in accordance with the 
provisions of this section. The certificate must be executed by the trustee and 
it must contain the following: (a) the name of the trust; (b) the street and 
mailing address of the office, and the name and street and mailing address of 
the trustee; (c) the name and street and mailing address of the grantor; (d) a 
legally sufficient description of all interests in real property owned by or 
conveyed to the trust; (e) the anticipated date of termination of the trust; and 
(f) the general powers granted to the trustee. 

(2) The trust shall be formed and take full effect as of the filing of the 
certificate of trust in the office of the chancery clerk. For all purposes, a copy 
of the certificate of trust, duly recorded, is conclusive evidence of the formation 
of a trust and prima facie evidence of its existence. Any person, who in good 
faith deems it necessary to review the terms and conditions of the trust, shall 
be entitled to inspect the trust agreement in the office of the trustee upon 
reasonable notification. 

(3) If the trustee does not allow a person to inspect the trust agreement as 
provided in subsection (2) of this section within thirty (30) days after 
reasonable notification, such person may petition a court of competent juris- 
diction to compel the trustee to produce the trust agreement for inspection by 
the petitioner. In the event such court grants the petition all necessary costs 
incurred by the petitioner, including reasonable attorney's fees, shall be taxed 
against the trustee. 

(4) The certificate of trust may be amended by filing a certificate of 
amendment thereto with the chancery clerk. The certificate of amendment 
shall set forth the amendment to the original certificate with particularity and 
the future effective date of the amendment, which must be a date certain. Each 
certificate of amendment filed under this subsection must be executed in the 
following manner: (a) the original certificate of trust must be signed and 
acknowledged by the trustee; (b) the certificate of amendment must be 
acknowledged in a manner that is suitable for recordation; and (c) the 
certificate of amendment must be filed in the office of the chancery clerk where 
the original trust or certificate of trust is recorded. 

SOURCES: Laws, 1993, ch. 507, § 1; Laws, 2001, ch. 425, § 1, eff from and after 
July 1, 2001. 
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Cross References — Requirement that certificate of trust be logged with clerk of 
chancery court to be recorded, see § 91-9-1. 

§ 91-9-9. Powers of fiduciaries to promote compliance with 
environmental laws; court approval; costs; definitions; stan- 
dard of conduct. [Repealed effective July 1, 2008]. 

(1) In addition to powers, remedies and rights which may be set forth in 
any will, trust agreement or other document which is the source of authority, 
a trustee, executor, administrator, guardian, or one acting in any other 
fiduciary capacity, whether an individual, corporation or other entity ("fidu- 
ciary") shall have the following powers, rights and remedies whether or not set 
forth in the will, trust agreement or other document which is the source of 
authority: 

(a) To inspect, investigate or cause to be inspected and investigated, 
property held by the fiduciary, including interests in sole proprietorships, 
partnerships, or corporations and any assets owned by any such business 
enterprise, for the purpose of determining compliance with any environmen- 
tal law affecting such property and to respond to any actual or potential 
violation of any environmental law affecting property held by the fiduciary; 

(b) To take on behalf of the estate or trust, any action necessary to 
prevent, abate, or otherwise remedy any actual or potential violation of any 
environmental law affecting property held by the fiduciary, either before or 
after the initiation of an enforcement action by any governmental body; 

(c) To refuse to accept property in trust if the fiduciary determines that 
any property to be donated or conveyed to the trust either is contaminated 
by any hazardous substance, or is being used or has been used for any 
activity directly or indirectly involving any hazardous substance, which 
could result in liability to the trust or otherwise impair the value of the 
assets held therein; 

(d) To settle or compromise at any time any and all claims against the 
trust or estate which may be asserted by any governmental body or private 
party involving the alleged violation of any environmental law affecting 
property held in trust or in an estate; 

(e) To disclaim any power granted by any document, statute, or rule of 
law which, in the sole discretion of the fiduciary, may cause the fiduciary to 
incur personal liability under any environmental law; 

(f) To decline to serve as a fiduciary, if the fiduciary reasonably believes 
that there is or may be a conflict of interest between the fiduciary in its or his 
fiduciary capacity and in its or his individual capacity, because of potential 
claims or liabilities which may be asserted against the fiduciary on behalf of 
the trust or estate due to the type or condition of assets held therein. 

(2) An administrator, executor, guardian or conservator is not relieved 
under this chapter from obtaining court approval for any actions which 
otherwise are required to be approved by a court. 

(3) The fiduciary shall be entitled to charge the cost of any inspection, 
investigation, review, abatement, response, cleanup, or remedial action autho- 
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rized herein against the income or principal of the trust or estate. A fiduciary 
shall not be personally liable to any beneficiary or other party for any decrease 
in value of assets in trust or in an estate by reason of the fiduciary's compliance 
or efforts to comply with any environmental law, specifically including any 
reporting requirement under such law. Neither the acceptance by the fiduciary 
of property or a failure by the fiduciary to inspect or investigate property shall 
be deemed to create any inference as to whether there is or may be any liability 
under any environmental law with respect to such property 

(4) For purposes of this section, "environmental law" means any federal, 
state, or local law, rule, regulation, or ordinance relating to protection of the 
environment or human health. For purposes of this section, "hazardous 
substances" means any substance defined as hazardous or toxic or otherwise 
regulated by any environmental law. 

(5) A fiduciary in its or his individual capacity shall not be considered an 
owner or operator of any property of the trust or estate for the purposes of any 
environmental law. 

(6) Notwithstanding any other provision of this chapter, the fiduciary is 
subject at all times to the provisions of the Prudent Man Standard in all its 
dealings. 

(7) The provisions of this section shall stand repealed from and after July 
1, 2008. 

SOURCES: Laws, 1994, ch. 589, § 1; reenacted and amended, Laws, 1999, ch. 
374, § 3; reenacted and amended, Laws, 2002, ch. 613 , § 1, eff from and 
after July 1, 2002. 

Editor's Note — Laws, 1994, ch. 589, § 6 provided for the repeal of this section on 
July 1, 2001. Laws, 1999, ch. 374, § 6 amended Laws, 1994, ch. 589, § 6 by deleting the 
repealer. 

Amendment Notes — The 2002 amendment substituted "July 1, 2008" for "July 1, 
2002" in (7). 

Article 3. 
Uniform Trustees' Powers. 

Sec. 

91-9-101. Citation of article. 

91-9-103. Definitions. 

91-9-105. Powers of trustee conferred by trust or by law. 

91-9-107. Powers of trustee conferred by this article. 

91-9-109. Trustee's office not transferable. 

91-9-111. Power of court. 

91-9-113. Powers exercisable by joint trustees. 

91-9-115. Third persons protected in dealing with trustee. 

91-9-117. Application of article. 

91-9-119. Uniformity of interpretation. 

§ 91-9-101. Citation of article. 

This article may be cited as the "Uniform Trustees' Powers Law". 
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SOURCES: Codes, 1942, § 672-130; Laws, 1966, ch. 372, § 10, eff from and after 
June 30, 1966. 

RESEARCH REFERENCES 

Am Jur. Am. Jur. 2d Desk Book, Doc. 
No. 129, Jurisdictions adopting Uniform 
Trustees' Powers Law. 

§ 91-9-103. Definitions. 

The following words when used in this article shall have the following 
meanings: 

(a) "Trust" means an express trust created by a trust instrument, 
including a will, whereby a trustee has the duty to administer a trust asset 
for the benefit of a named or otherwise described income or principal 
beneficiary, or both; "trust" does not include a resulting or constructive trust, 
a business trust which provides for certificates to be issued to the beneficiary, 
an investment trust, a voting trust, a security instrument, a trust created by 
the judgment or decree of a court, a liquidation trust, or a trust for the 
primary purpose of paying dividends, interests, interest coupons, salaries, 
wages, pensions, profits, or employee benefits of any kind, an instrument 
wherein a person is nominee or escrowee for another, a trust created in 
deposits in any financial institution, or other trust the nature of which does 
not admit of general trust administration. 

(b) "Trustee" means an original, added, or successor trustee; and in the 
case of a corporate trustee, includes its successor by merger or consolidation. 

(c) "Prudent man" means a trustee whose exercise of trust powers is 
reasonable and equitable in view of the interests of income or principal 
beneficiaries, or both, and in view of the manner in which men of ordinary 
prudence, diligence, discretion, and judgment would act in the management 
of their own affairs. 

SOURCES: Codes, 1942, § 672-121; Laws, 1966, ch. 372, § 1, eff from and after 
June 30, 1966. 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 1 et §§ 251:1094.1 (client letter from attorney: 
seq. duties and liabilities of trustee). 

17A Am. Jur. Legal Forms 2d, Trusts CJS. 90 C.J.S., Trusts §§ 1 et seq. 

§ 91-9-105. Powers of trustee conferred by trust or by law. 

The trustee has all powers conferred upon him by the provisions of this 
article unless limited in the trust instrument. 

An instrument which is not a trust under Section 9 1-9- 103(a) may 
incorporate any part of this article by reference. 
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SOURCES: Codes, 1942, § 672-122; Laws, 1966, ch. 372, § 2, eff from and after 
June 30, 1966. 

RESEARCH REFERENCES 

Am Jur. 17A Am. Jur. Legal Forms 2d, 
Trusts §§ 251:1094.1 (client letter from 
attorney: duties and liabilities of trustee). 

§ 91-9-107. Powers of trustee conferred by this article. 

(1) From time of creation of the trust until final distribution of the assets 
of the trust, a trustee has the power to perform, without court authorization, 
every act which a prudent man would perform for the purposes of the trust, 
including, but not limited to: 

(a) The powers specified in subsection (3) of this section, and 

(b) Those powers, rights and remedies set forth in Section 91-9-9, 
related to compliance with environmental laws affecting property held by 
fiduciaries. The provisions of this paragraph (b) shall stand repealed from 
and after July 1, 2008. 

(2) In the exercise of his powers, including the powers granted by this 
article, a trustee has a duty to act with due regard to his obligation as a 
fiduciary. 

(3) A trustee has the power, subject to subsections (1) and (2): 

(a) To collect, hold and retain trust assets received from a trustor until, 
in the judgment of the trustee, disposition of the assets should be made; and 
the assets may be retained even though they include an asset in which the 
trustee is personally interested; 

(b) To receive additions to the assets of the trust; 

(c) To continue or participate in the operation of any business or other 
enterprise, and to effect incorporation, dissolution or other change in the 
form of the organization of the business or enterprise; 

(d) To acquire an undivided interest in a trust asset in which the 
trustee, in any trust capacity, holds an undivided interest; 

(e) To invest and reinvest trust assets in accordance with the provisions 
of the trust or as provided by law; 

(f) To deposit trust funds in a bank, including a bank operated by the 
trustee; 

(g) To acquire or dispose of an asset, for cash or on credit, at public or 
private sale; and to manage, develop, improve, exchange, partition, change 
the character of, or abandon a trust asset or any interest therein; and to 
encumber, mortgage or pledge a trust asset for a term within or extending 
beyond the term of the trust, in connection with the exercise of any power 
vested in the trustee; 

(h) To make ordinary or extraordinary repairs or alterations in build- 
ings, improvements or other structures; to demolish any improvements; to 
raze existing or erect new party walls, buildings or improvements; 
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(i) To subdivide, develop or dedicate land to public use; or to make or 
obtain the vacation of plats and adjust boundaries; or to adjust differences in 
valuation on exchange or partition by giving or receiving consideration; or to 
dedicate easements to public use without consideration; 

(j) To enter for any purpose into a lease as lessor or lessee with or 
without option to purchase or renew for a term within or extending beyond 
the term of the trust; 

(k) To enter into a lease or arrangement for exploration and removal of 
minerals or other natural resources, or enter into a pooling or unitization 
agreement; 

(/) To grant an option involving disposition of a trust asset, or to take an 
option for the acquisition of any asset; 

(m) To vote a security, in person or by general or limited proxy; 

(n) To pay calls, assessments and any other sums chargeable or accru- 
ing against or on account of securities; 

(o) To sell or exercise stock subscription or conversion rights; to consent, 
directly or through a committee or other agent, to the reorganization, 
consolidation, merger, dissolution or liquidation of a corporation or other 
business enterprise; 

(p) To hold a security in the name of a nominee or in other form without 
disclosure of the trust, so that title to the security may pass by delivery, but 
the trustee is liable for any act of the nominee in connection with the stock 
so held; 

(q) To insure the assets of the trust against damage or loss, and the 
trustee against liability with respect to third persons; 

(r) To borrow money to be repaid from trust assets or otherwise; to 
advance money for the protection of the trust and for all expenses, losses and 
liability sustained in the administration of the trust or because of the 
holding or ownership of any trust assets, for which advances with any 
interest the trustee has a lien on the trust assets as against the beneficiary; 

(s) To pay or contest any claim; to settle a claim by or against the trust 
by compromise, arbitration or otherwise; and to release, in whole or in part, 
any claim belonging to the trust to the extent that the claim is uncollectible; 

(t) To pay taxes, assessments, compensation of the trustee, and other 
expenses incurred in the collection, care, administration and protection of 
the trust; 

(u) To allocate items of income or expense to either trust income or 
principal, as provided by law, including creation of reserves out of income for 
depreciation, obsolescence or amortization, or for depletion in mineral or 
timber properties; 

(v) To pay any sum distributable to a beneficiary under legal disability, 
without liability to the trustee, by paying the sum to the beneficiary or by 
using same for his benefit or by paying the sum for the use of the beneficiary 
either to a legal representative appointed by the court, or if none, to a 
relative or to an adult person with whom beneficiary is residing, who is 
believed to be reliable by trustee; 
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(w) To effect distribution of property and money in divided or undivided 
interests and to adjust resulting differences in valuation; 

(x) To employ persons, including attorneys, auditors, investment advi- 
sors or agents, even if they are associated with the trustee, to advise or assist 
the trustee in the performance of his administrative duties; to act without 
independent investigation upon their recommendations; and instead of 
acting personally, to employ one or more agents to perform any act of 
administration, whether or not discretionary; 

(y) To prosecute or defend actions, claims or proceedings for the 
protection of trust assets and of the trustee in the performance of his duties; 
(z) To execute and deliver all instruments which will accomplish or 
facilitate the exercise of the powers vested in the trustee. 

(4) If a trustee has determined that either (a) the market value of a trust 
is less than One Hundred Fifty Thousand Dollars ($150,000.00) and that, in 
relation to the costs of administration of the trust, the continuance of the trust 
pursuant to its existing terms will defeat or substantially impair the accom- 
plishment of the purposes of the trust; or (b) the trust no longer has a 
legitimate purpose or that its purpose is being thwarted with respect to any 
trust in any amount; then the trustee may seek court approval to terminate the 
trust and the court, in its discretion, may approve such termination. In such a 
case, the court may provide for the distribution of trust property, including 
principal and undistributed income, to the beneficiaries in a manner which 
conforms as nearly as possible to the intention of the settlor and the court shall 
make appropriate provisions for the appointment of a guardian in the case of 
a minor beneficiary. 

(5)(a) Unless expressly provided to the contrary in the trust instrument, 
a trustee may consolidate two (2) or more trusts having substantially similar 
terms into a single trust; divide on a fractional basis a single trust into two 
(2) or more separate trusts for any reason; and may segregate by allocation 
to a separate account or trust a specific amount from, a portion of, or a 
specific asset included in the trust property of any trust to reflect a 
disclaimer, to reflect or result in differences in federal tax attributes, to 
satisfy any federal tax requirement, to make federal tax elections, to reduce 
potential generation-skipping transfer tax liability, or for any other tax 
planning purposes or other reasons. 

(b) A separate trust created by severance or segregation must be 
treated as a separate trust for all purposes from the effective date in which 
the severance or segregation is effective. The effective date of the severance 
or segregation may be retroactive. In managing, investing, administering 
and distributing the trust property of any separate account or trust and in 
making applicable tax elections, the trustee may consider the differences in 
federal tax attributes and all other factors the trustee believes pertinent and 
may make disproportionate distributions from the separate trusts or ac- 
counts created. 

(c) A trust or account created by consolidation, severance or segregation 
under this subsection (5) must be held on terms and conditions that are 
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substantially equivalent to the terms of the trust before consolidation, 
severance or segregation so that the aggregate interests of each beneficiary 
are substantially equivalent to the beneficiary's interests in the trust or 
trusts before consolidation, severance or segregation. In determining 
whether a beneficiary's aggregate interests are substantially equivalent, the 
trustee shall consider the economic value of those interests to the extent they 
can be valued, considering actuarial factors as appropriate. If a beneficiary's 
interest cannot be valued with any reasonable degree of certainty because of 
the nature of the trust property, the terms of the trust, or other reasons, the 
trustee shall base the determination upon such other factors as are reason- 
able and appropriate under the facts and circumstances applicable to that 
particular trust, including the purposes of the trust. Provided, however, the 
terms of any trust before consolidation, severance or segregation which 
permit qualification of that trust for an applicable federal tax deduction, 
exclusion, election, exemption, or other special federal tax status must 
remain identical in the consolidated trust or in each of the separate trusts or 
accounts created by severance or segregation. 

(d) A trustee who acts in good faith is not liable to any person for taking 
into consideration differences in federal tax attributes and other pertinent 
factors in administering trust property of any separate account or trust, in 
making tax elections, and making distributions pursuant to the terms of the 
separate trust. 

(e) Income earned on a consolidated or severed or segregated amount, 
portion, or specific asset after the consolidation or severance is effective 
passes with that amount, portion or specific asset. 

(f) This subsection (5) applies to all trusts whenever created, whether 
before, on, or after July 1, 2001, and whether such trusts are inter vivos or 
testamentary, are created by the same or different instruments, by the same 
or different persons and regardless of where created or administered. 

(g) This subsection (5) does not limit the right of a trustee acting in 
accordance with the applicable provisions of the governing instrument to 
divide or consolidate trusts. 

(h) Nothing contained in this subsection (5) shall be construed as 
granting to any trustee a general power of appointment over any trust not 
otherwise expressly granted in the trust instrument. 

SOURCES: Codes, 1942, § 672-123; Laws, 1966, ch. 372, § 3; Laws, 1990, ch. 547, 
§ 1; Laws, 1994, ch. 589, § 2; Laws, 1999, ch. 374, § 4; Laws, 2001, ch. 471, § 1; 
Laws, 2002, ch. 616 , § 1, eff from and after July 1, 2002. 

Amendment Notes — The 2002 amendment substituted "July 1, 2008" for "July 1, 
2002" in (l)(b). 

Cross References — Investment trusts, see §§ 79-15-1 et seq. 
Investment by trustees generally, see §§ 91-13-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

Trustee of perpetual care trust was en- 
titled to reasonable attorney fees for work 
performed in connection with trustee sub- 
stitution; trustee had duty to see that 
interests of beneficiaries were protected 
until valid substitution had occurred, no 
bond had been filed and successor trustee 
was not yet incorporated, and trustee had 
reason to suspect financial and legal in- 
tegrity of substitute trustee. Bank of Miss, 
v. Southern Mem. Park, 677 So. 2d 186 
(Miss. 1996). 

Denial of requested attorney fees, in- 
curred by perpetual trust trustee while 
new cemetery owner attempted to substi- 
tute trustee, resolved question of law that 
was subject to de novo review on appeal. 
Bank of Miss. v. Southern Mem. Park, 677 
So. 2d 186 (Miss. 1996). 

Requests for attorney fees to be paid out 
of trust income must be carefully scruti- 



nized to determine whether fees are fair in 
relation to amount of work done, whether 
trusts would be able to continue to per- 
form stated functions if expenses were 
allowed, as well as considering impor- 
tance of interest of beneficiaries which 
trustee was seeking to protect. Bank of 
Miss. v. Southern Mem. Park, 677 So. 2d 
186 (Miss. 1996). 

Chancellor has discretion to deny attor- 
ney fees in their entirety in cases involv- 
ing misuse of trust assets to generate 
legal fees or to promote some interest of 
trustee. Bank of Miss. v. Southern Mem. 
Park, 677 So. 2d 186 (Miss. 1996). 

Remand was required to determine rea- 
sonable amount of attorney fees to award 
perpetual trust trustee, incurred to en- 
sure proper substitution of trustee by new 
cemetery owner. Bank of Miss. v. Southern 
Mem. Park, 677 So. 2d 186 (Miss. 1996). 



RESEARCH REFERENCES 



ALR. Amount of attorneys' compensa- 
tion in matters involving guardianship 
and trusts. 57 A.L.R.3d 550. 

Liability of testamentary trustee for 
failure to assert claim against executor of 
testator's estate for mistake resulting in 
overpayment of taxes. 68 A.L.R.3d 1265. 

Standard of care required of trustee 
representing itself to have expert knowl- 
edge or skill. 91 A.L.R.3d 904. 

Liability of trustee for payments or con- 
veyances under a trust subsequently held 
to be invalid. 77 A.L.R.4th 1177. 



Am Jur. 76 Am. Jur. 2d, Trusts §§ 339 
et seq, 476 et seq. 

24 Am. Jur. PI & Pr Forms (Rev), 
Trusts, Form 394.1 (Beneficiary's consent 
— To trustee's petition for order approving 
accounts). 

17A Am. Jur. Legal Forms 2d, Trusts 
§§ 251:1094.1 (client letter from attorney: 
duties and liabilities of trustee). 

CJS. 90A C.J.S., Trusts §§ 318 et seq., 
482 et seq. 



§ 91-9-109. Trustee's office not transferable. 

The trustee shall not transfer his office to another or delegate the entire 
administration of the trust to a cotrustee or another. 

SOURCES: Codes, 1942, § 672-124; Laws, 1966, ch. 372, § 4, eff from and after 
June 30, 1966. 

Cross References — Resignation and succession of trustees generally, see §§ 91- 
9-201 et seq. 
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§ 91-9-111 Trusts and Estates 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 251, CJS. 89 C.J.S., Trusts §§ 343 et seq. 

262. 

§ 91-9-111. Power of court. 

This article does not affect the power of a court of competent jurisdiction, 
for cause shown and upon petition of the trustee or affected beneficiary and 
upon appropriate notice to the affected parties, to relieve a trustee from any 
restrictions on his power that would otherwise be placed upon him by the trust 
or by this article. 

If the duty of the trustee and his individual interest, or his interest as 
trustee of another trust, conflict in the exercise of a trust power, the power may 
be exercised only by court authorization (except as provided in Section 
91-9-107(3)(a), (d), (f), (r), and (x) upon petition of the trustee. Under this 
section, personal profit or advantage to an affiliated or subsidiary company or 
association is profit to any corporate trustee. 

SOURCES: Codes, 1942, § 672-125; Laws, 1966, ch. 372, § 5, eff from and after 
June 30, 1966. 

RESEARCH REFERENCES 

ALR. Power of court to authorize mod- 
ification of trust instrument because of 
changes in tax law. 57 A.L.R.3d 1044. 

§ 91-9-113. Powers exercisable by joint trustees. 

Any power vested in three (3) or more trustees may be exercised by a 
majority, but a trustee who has not joined in exercising a power is not liable to 
the beneficiaries or to others for the consequences of the exercise; and a 
dissenting trustee is not liable for the consequences of an act in which he joins 
at the direction of the majority of the trustees, if he expressed his dissent in 
writing to any of his cotrustees at or before the time of the joinder. 

If two (2) or more trustees are appointed to perform a trust, and if any of 
them is unable or refuses to accept the appointment or, having accepted, ceases 
to be a trustee, the surviving or remaining trustees shall perform the trust and 
succeed to all the powers, duties, and discretionary authority given to the 
trustees jointly. 

This section does not excuse a cotrustee from liability for failure either to 
participate in the administration of the trust or to attempt to prevent a breach 
of trust. 

SOURCES: Codes, 1942, § 672-126; Laws, 1966, ch. 372, § 6, eff from and after 
June 30, 1966. 
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RESEARCH REFERENCES 
Am Jur. 76 Am. Jur. 2d, Trusts § 251. CJS. 89 C.J.S., Trusts §§ 345, 346. 

§ 91-9-115. Third persons protected in dealing with trustee. 

With respect to a third person dealing with a trustee or assisting a trustee 
in the conduct of a transaction, the existence of trust powers and their proper 
exercise by the trustee may be assumed without inquiry The third person is 
not bound to inquire whether the trustee has power to act or is properly 
exercising the power; and a third person, without actual knowledge that the 
trustee is exceeding his powers or improperly exercising them, is fully 
protected in dealing with the trustee as if the trustee possessed and properly 
exercised the powers he purports to exercise. A third person is not bound to 
assure the proper application of trust assets paid or delivered to the trustee. 

SOURCES: Codes, 1942, § 672-127; Laws, 1966, ch. 372, § 7, eff from and after 
June 30, 1966. 

JUDICIAL DECISIONS 

1. In general. his personal account did not give bank 
"Actual knowledge" of trustee's wrong- actual knowledge of trustee's conduct, re- 
doing, required to impose liability on third quired to impose liability on bank for 
party for breach of trustee's fiduciary duty trustee's embezzlement. Collier v. 
is awareness at moment of transaction Trustmark Nat'l Bank, 678 So. 2d 693 
that trustee is acting fraudulently; it (Miss. 1996). 

means express factual information that Bank is protected in dealings with fidu- 

funds are being used for private purposes ciaries unless bank has actual knowledge 

in violation of fiduciary relationship. Col- that fiduciary is improperly exercising or 

lier v. Trustmark Nat'l Bank, 678 So. 2d exceeding its authority; constructive 

693 (Miss. 1996). knowledge or notice is insufficient. Collier 

Trustee's conduct in writing checks on v. Trustmark Nat'l Bank, 678 So. 2d 693 

trust accounts and depositing them into (Miss. 1996). 

RESEARCH REFERENCES 

ALR. Liability of trustee for payments quently held to be invalid. 77 A.L.R.4th 
or conveyances under a trust subse- 1177. 

§ 91-9-117. Application of article. 

Except as specifically provided in the trust, the provisions of this article 
apply to any trust established before or after June 30, 1966, and to any trust 
asset acquired by the trustee before or after said date; provided, however, the 
provisions of Section 91-9-107(3)(g) shall not apply to any trust instrument 
dated before such date. 

SOURCES: Codes, 1942, § 672-128; Laws, 1966, ch. 372, § 8, eff from and after 
June 30, 1966. 
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§ 91-9-119 Trusts and Estates 

§ 91-9-119. Uniformity of interpretation. 

This article shall be construed to effectuate its general purpose to make 
uniform the law of those states which enact a statute containing substantially 
the same provisions as herein contained. 

SOURCES: Codes, 1942, § 672-129; Laws, 1966, ch. 372, § 9, eff from and after 
June 30, 1966. 

Article 5. 
Resignation and Succession of Trustees. 

Sec. 

91-9-201. Application of article; trustee denned. 

91-9-203. Resignation of trustee and appointment of successor. 

91-9-205. Accounting and discharge of trustee. 

91-9-207. Title, right, and powers of successor trustee. 

91-9-209. Beneficiary under disability. 

91-9-211. Jurisdiction. 

91-9-213. General powers of courts not affected. 

§ 91-9-201. Application of article; trustee denned. 

The following provisions are hereby made applicable to trustees of express 
trusts, whether inter vivos or testamentary, unless the instrument creating 
any such trust expressly provides to the contrary. "Trustee," whether one or 
more, means an original, added, or successor trustee, and whether an individ- 
ual or corporate trustee. 

SOURCES: Codes, 1942, § 672-151; Laws, 1966, ch. 373, § 1, eff from and after 
passage (approved May 6, 1966). 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts § 240. CJS. 89 C.J.S., Trusts § 2. 

17A Am. Jur. Legal Forms 2d, Trusts 
§ 251:712. 

§ 91-9-203. Resignation of trustee and appointment of succes- 
sor. 

Any trustee has the right to resign at any time by giving at least thirty (30) 
days' written notice to that effect, specifying the effective date of such 
resignation, to the beneficiaries, at the time of giving notice, of the current 
income of the trust property and to the beneficiaries of the principal of the trust 
whose interests are then vested. If a trustee at any time resigns or is unable to 
act for any reason, a successor trustee may be appointed by an instrument 
delivered to such successor, with a copy to the existing trustee, and signed by 
the beneficiaries, at the time of such appointment, of more than one half (Vfe) of 
the current income of the trust property and by the beneficiaries of more than 
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one half (V2) of that portion of the principal of the trust which is then vested, 
if any there be. In the event such beneficiary or beneficiaries shall fail to 
designate a successor trustee within the time specified, the then acting trustee 
or any other party in interest may petition a court of competent jurisdiction for 
the appointment of a successor and the judicial settlement of the accounts of 
the then acting trustee. In any court proceeding to designate a successor 
trustee or to settle the accounts of the existing trustee, only the beneficiaries 
then entitled to participate in income and those principal beneficiaries who 
have a vested interest in the trust estate shall be necessary parties thereto. 
Any action therein by or against such beneficiaries or parties shall be binding 
on all persons, either in being or not, who have or may have any interest in the 
trust; and hearing thereon may be had at any time before the court or before 
a judge thereof in vacation. 

SOURCES: Codes, 1942, § 672-152; Laws, 1966, ch. 373, § 2, eff from and after 
passage (approved May 6, 1966). 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 128, CJS. 89 C.J.S., Trusts §§ 303 et seq., 
132 et seq. 341. 

17A Am. Jur. Legal Forms 2d, Trusts 
§§ 251:651 et seq (resignation and re- 
moval). 

§ 91-9-205. Accounting and discharge of trustee. 

The delivery by the trustee to the successor trustee of all property 
comprising the trust and the receipt of the successor therefor, accompanied by 
an approval of the trustee's accounting by the beneficiaries who appointed the 
successor trustee or by a court of competent jurisdiction, shall constitute a 
complete acquittal and discharge of the trustee. In the event the designation of 
a successor trustee is accomplished without court action, then the beneficiaries 
shall be deemed to have approved the accounting of the trustee ninety (90) 
days after a copy of said accounting has been mailed, postage prepaid, to the 
last known address of each income beneficiary and each principal beneficiary 
who has a vested interest in the trust, unless within said time such beneficiary 
shall notify the trustee in writing of his specific objections to the account. 

SOURCES: Codes, 1942, § 672-153; Laws, 1966, ch. 373, § 3, eff from and after 
passage (approved May 6, 1966). 

RESEARCH REFERENCES 

ALR. Liability of estate for tort of exec- Am Jur. 76 Am. Jur. 2d, Trusts §§ 127, 
utor, administrator, or trustee. 82 129 et seq., 505 et seq. 
A.L.R.3d 892. CJS. 89 C.J.S., Trusts §§ 587 et seq. 
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§ 91-9-207. Title, right, and powers of successor trustee. 

Every successor trustee shall have all the title, rights, powers, and 
discretion given the original trustee in the trust instrument or by law, without 
any act of conveyance or transfer. 

SOURCES: Codes, 1942, § 672-154; Laws, 1966, ch. 373, § 4, eff from and after 
passage (approved May 6, 1966). 

§ 91-9-209. Beneficiary under disability. 

The guardian or conservator of the estate of a beneficiary under legal 
disability, or the parents or surviving parent or parent having custody of a 
minor beneficiary for whose estate no guardian has been appointed, may be 
given any notice provided for in this article and may act for such beneficiary in 
making any appointment, approving any accounting, and giving any direction 
under this article. Any such notice, appointment, approval, or other direction 
shall be fully binding on the beneficiary. 

SOURCES: Codes, 1942, § 672-155; Laws, 1966, ch. 373, § 5, eff from and after 
passage (approved May 6, 1966). 

Cross References — Guardians generally, see §§ 93-13-1 et seq. 

RESEARCH REFERENCES 

ALR. Guardian's authority, without 
seeking court approval, to exercise ward's 
right to revoke trust. 53 A.L.R.4th 1297. 

§ 91-9-211. Jurisdiction. 

Jurisdiction to settle the accounts of a trustee who may resign and to 
appoint a successor is vested in the chancery court of the county in which the 
will of the deceased has been probated in the case of a testamentary trust 
where the will is probated in this state, and in the chancery court of the county 
of the residence of the grantor or settlor in the case of an inter vivos trust when 
the grantor or settlor is a resident of this state at the time of creating the trust. 
In all other cases such jurisdiction is vested in the chancery court of the county 
of the residence of the individual trustee, or one of them, or of the county in 
which the office, or one of the offices, of a corporate trustee is located. The 
hearing on such matters may be conducted either in term time or by a judge of 
such court in vacation. 

SOURCES: Codes, 1942, § 672-156; Laws, 1966, ch. 373, § 6, eff from and after 
passage (approved May 6, 1966). 

Cross References — Jurisdiction of chancery court generally, see § 9-5-81. 
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§ 91-9-213. General powers of courts not affected. 

Nothing contained in this article shall be construed to affect or limit the 
power that may be vested in a court of competent jurisdiction to permit a 
trustee to take any action authorized by it, or to restrain a trustee from taking 
any action prohibited by a decree of such court, notwithstanding the permis- 
sions or restrictions contained in any written instrument under which such 
trustee is acting. 

SOURCES: Codes, 1942, § 672-157; Laws, 1966, ch. 373, § 7, eff from and after 
passage (approved May 6, 1966). 

Article 7. 
Removal of Trustees. 

Sec. 

91-9-301. Definitions. 

91-9-303. Proceedings for removal of trustees and appointment of successor. 

91-9-305. Powers of court in removal proceedings. 

§ 91-9-301. Definitions. 

When used in this article, the following words and phrases shall have the 
meanings ascribed to them hereby: 

(a) Trusts. — For the purposes of this article, the term "trust" shall be 
limited to express or implied trusts created for educational, charitable, or 
religious purposes where all or a substantial part of the corpus thereof shall 
have been contributed by the local beneficiaries (as hereinafter defined), or 
by their predecessor beneficiaries; and where said corpus shall consist of real 
or personal property situated within the State of Mississippi. This article 
shall have no application to private trusts, either express or implied; to 
trusts administered by any public governmental authority; or to trusts for 
educational, charitable, or religious purposes where all or a substantial 
portion of the corpus shall not have been contributed by the local beneficia- 
ries thereof, or by their predecessor beneficiaries. 

(b) Local beneficiaries. — For purposes of this article, the term "local 
beneficiaries" shall mean those persons residing within the State of Missis- 
sippi who shall have contributed (or whose predecessor beneficiaries shall 
have contributed) all or a substantial part of the corpus of the trust, as above 
defined, and who shall locally, immediately, and directly enjoy the benefits of 
such trust. 

(c) Majority of beneficiaries. — For purposes of this article, the term 
"majority of beneficiaries" shall be defined as sixty-six and two-thirds per 
cent (66%) of the adult local beneficiaries residing within the State of 
Mississippi and enjoying locally and immediately and directly the benefits of 
such trust. 

SOURCES: Codes, 1942, § 1273-01; Laws, 1960, ch. 221, § 1, eff from and after 
passage (approved March 31, 1960). 
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§ 91-9-303 Trusts and Estates 

Cross References — Trusts to promote arts and sciences, see §§ 39-9-1 et seq. 
The management of trust property generally, see § 91-13-1. 

JUDICIAL DECISIONS 

1. In general. mine that there is "deep seated disagree- 

Code 1942, §§ 1273-01 and 1273-02 ment", and which permit the court to 

which authorize a majority of the benefi- appoint trustees, were violative of the 

ciaries of a religious trust to take over and religious liberty clauses of the Mississippi 

divest the mother church of church prop- and federal constitutions. Sustar v. Wil- 

erty without regard to the habendum hams, 263 So. 2d 537 (Miss. 1972). 
clause of the deed, if a court should deter- 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 1, 2. CJS. 89 C.J.S., Trusts §§ 1 et seq. 

§ 91-9-303. Proceedings for removal of trustees and appoint- 
ment of successor. 

When a majority of the local beneficiaries of any educational, charitable, or 
religious trust (all as hereinabove defined) shall determine that there exists a 
deep-seated and irreconcilable hostility or tension between them and any or all 
of the trustees or others in authority exercising control over the administration 
of such trust, then, and in such events, said majority of the local beneficiaries 
may file a bill of complaint in the chancery court of the county wherein any part 
of the corpus of said trust is situated, setting forth the grounds for relief as 
stated herein and praying for a decree of the court discharging all existing 
trustees and all others in authority exercising control over the administration 
of such trust (by whatever name designated) and for the appointment of other 
trustees who shall, upon their appointment and qualification in conformity 
with the terms of the decree of the chancery court, thereupon become vested 
with complete control and authority over the corpus of said trust. All successor- 
trustees so appointed and qualified shall be citizens of the State of Mississippi, 
residing within the jurisdiction of the court appointing them, and shall be local 
beneficiaries as defined in subsection (b) of Section 91-9-301. However, before 
entering a decree removing the existing trustees and all others in authority 
exercising control over the administration of such trust and appointing 
successor- trustees, the chancery court shall first find affirmatively that the 
conditions set forth in this section as alleged in the bill of complaint actually 
exist. The acting trustees and all others in authority with respect to said trust 
shall be made parties defendant to the bill of complaint, shall be summoned in 
the manner provided by law, and shall be afforded every statutory right to 
plead, answer, or demur to the bill of complaint exhibited against them, and to 
appear and be heard in opposition thereto. 

SOURCES: Codes, 1942, § 1273-02; Laws, 1960, ch. 221, § 2, from and after 
passage (approved March 31, 1960). 
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JUDICIAL DECISIONS 

1. In general. divest the mother church of church prop- 
Hostility of the trustee toward the sue- erty without regard to the habendum 
cessor income beneficiary could defeat the clause of the deed, if a court should deter- 
purpose of the trust and, therefore, might mine that there is "deep seated disagree- 
provide a sufficient ground for the re- ment", and which permit the court to 
moval of the trustee. Walker v. Cox, 531 appoint trustees, were violative of the 
So. 2d 801 (Miss. 1988). religious liberty clauses of the Mississippi 
Code 1942, §§ 1273-01 and 1273-02 and federal constitutions. Sustar v. Wil- 
which authorize a majority of the benefi- Hams, 263 So. 2d 537 (Miss. 1972). 
ciaries of a religious trust to take over and 

RESEARCH REFERENCES 

ALR. Hostility between trustee and Am Jur. 76 Am. Jur. 2d, Trusts § 261. 

beneficiary as ground for removal. 63 19 Am. Jur. Proof of Facts 2d 45, Trust- 

A.L.R.2d 523. ee's Representation that it Possessed Ex- 
Standard of care required of trustee pert Knowledge or Skill. 

representing itself to have expert knowl- CJS. 90 C.J.S., Trusts §§ 306 et seq. 

edge or skill. 91 A.L.R.3d 904. 

§ 91-9-305. Powers of court in removal proceedings. 

In any proceeding brought under the provisions of this article, the 
chancery court having jurisdiction of the same shall be clothed with the full 
powers of a court of equity, competent to adjudicate any and all matters 
incidental or collateral to the principal cause, including, but not limited to, the 
preservation of all liens. 

SOURCES: Codes, 1942, § 1273-03; Laws, 1960, ch. 221, § 3, eff from and after 
passage (approved March 31, 1960). 

Cross References — Jurisdiction of chancery court in general, see § 9-5-81. 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 257 CJS. 90 C.J.S., Trusts §§ 306 et seq. 
et seq. 

Article 9. 

Administration of Private Foundation Trusts, Charitable Trusts, and Split- 
Interest Trusts. 

Sec. 

91-9-401. Prohibited acts. 

91-9-403. Distribution of amounts to avoid tax liability. 

91-9-405. Applicability of Sections 91-9-401 and 91-9-403 when contrary to trust 

instrument. 
91-9-407. Amendment of trust instrument to exclude application of Sections 

91-9-401 and 91-9-403. 
91-9-409. Rights and powers of courts and attorney general. 

91-9-411. References to United States Internal Revenue Code. 
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§ 91-9-401 Trusts and Estates 

§ 91-9-401. Prohibited acts. 

In the administration of any trust which is a "private foundation," as 
denned in Section 509 of the United States Internal Revenue Code, a 
"charitable trust," as denned in Section 4947(a)(1) of the United States 
Internal Revenue Code, or a "split-interest trust," as denned in Section 
4947(a)(2) of the United States Internal Revenue Code, the following acts shall 
be prohibited: 

(a) Engaging in any act of "self-dealing," as denned in Section 4941(d) of 
the United States Internal Revenue Code, which would give rise to any 
liability for the tax imposed by Section 4941(a) of the United States Internal 
Revenue Code; 

(b) Retaining any "excess business holdings," as defined in Section 
4943(c) of the United States Internal Revenue Code, which would give rise to 
any liability for the tax imposed by Section 4943(a) of the United States 
Internal Revenue Code; 

(c) Making any investments which would jeopardize the carrying out of 
any of the exempt purposes of the trust, within the meaning of Section 4944 
of the United States Internal Revenue Code, so as to give rise to any liability 
for the tax imposed by Section 4944(a) of the United States Internal Revenue 
Code; and 

(d) Making any "taxable expenditures," as defined in Section 4945(d) of 
the United States Internal Revenue Code, which would give rise to any 
liability for the tax imposed by Section 4945(a) of the United States Internal 
Revenue Code. 

This section shall not apply either to those split-interest trusts or to 
amounts thereof which are not subject to the prohibitions applicable to 
private foundations by reason of the provisions of Section 4947 of the United 
States Internal Revenue Code. 

SOURCES: Codes, 1942, § 672-201; Laws, 1972, ch. 423, § 1, eff from and after 
passage (approved April 28, 1972). 

Editor's Note — Laws, 1972, ch. 423 § 6, provides as follows: 

"SECTION 6. Because the requirements of the Federal Tax Reform Act of 1969 
require charitable nonprofit foundations, whether trusts or corporations, to change 
their governing instruments to comply with said federal act or the state to adopt 
legislation which complies in lieu of each trust or corporation changing its instrument 
and because failure to comply by the deadline set in said federal act will result in the 
loss of tax exemption by such trusts and corporations, the immediate effectiveness of 
this act is necessary to relieve nonprofit corporations and trusts of the concern about 
changing their governing instruments and retaining the tax exempt status for such 
Mississippi organizations; therefore, this act shall take effect and be in force from and 
after its passage." 

Cross References — Similar provisions applicable to private foundations, see 
§ 79-11-51. 

Federal Aspects — Sections 509, 4941, 4943, 4944, 4945, and 4947 of the United 
States Internal Revenue Code, referred to in this section, can be found codified at 26 
USCS §§ 509, 4941, 4943 through 4945, and 4947. 
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RESEARCH REFERENCES 

ALR. Enforceability of contractual particular books or writings. 34 A.L.R.4th 

right, in which fiduciary has interest, to 419. 

purchase property of estate or trust. 6 Am Jur. 34 Am. Jur. 2d, Federal Taxa- 

A.L.R.4th 786. tion f 8047. 

Validity, as for a charitable purpose, of 
trust for publication or distribution of 

§ 91-9-403. Distribution of amounts to avoid tax liability. 

In the administration of any trust which is a "private foundation," as 
denned in Section 509 of the United States Internal Revenue Code, or which is 
a "charitable trust," as denned in Section 4947(a)(1) of the United States 
Internal Revenue Code, there shall be distributed, for the purposes specified in 
the trust instrument, for each taxable year, amounts at least sufficient to avoid 
liability for the tax imposed by Section 4942(a) of the United States Internal 
Revenue Code. 

SOURCES: Codes, 1942, § 672-202; Laws, 1972, ch. 423, § 2, eff from and after 
passage (approved April 28, 1972). 

Cross References — Similar provisions applicable to private foundations, see 
§ 79-11-53. 

Federal Aspects — Sections 509, 4942(a), and 4947(a)(1) of the United States 
Internal Revenue Code, referred to in this section, can be found codified at 26 USCS 
§§ 509, 4942(a), and 4947(a)(1). 

§ 91-9-405. Applicability of Sections 91-9-401 and 91-9-403 
when contrary to trust instrument. 

The provisions of Sections 91-9-401 and 91-9-403 shall not apply to any 
trust to the extent that a court of competent jurisdiction shall determine that 
such application would be contrary to the terms of the instrument governing 
such trust and that the same may not properly be changed to conform to such 
sections. The trustee shall not be held liable to anyone for any payments made 
under Section 91-9-403 prior to such determination. 

SOURCES: Codes, 1942, § 672-203; Laws, 1972, ch. 423, § 3, eff from and after 
passage (approved April 28, 1972). 

Cross References — Similar provisions applicable to private foundations, see 
§ 79-11-55. 

§ 91-9-407. Amendment of trust instrument to exclude appli- 
cation of Sections 91-9-401 and 91-9-403. 

The trustees of any trust which is a "private foundation" (as defined in 
Section 509 of the United States Internal Revenue Code), a "charitable trust" 
(as defined in Section 4947(a)(1) of the United States Internal Revenue Code) 
or a "split-interest trust" (as defined in Section 4947(a)(2) of the United States 
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Internal Revenue Code) may, without judicial proceedings, amend the govern- 
ing instrument of such trust expressly to exclude the application of Sections 
91-9-401 and 91-9-403, or any portion thereof, by executing a written amend- 
ment to such trust and filing a duplicate original of such amendment with the 
secretary of state of the State of Mississippi, whereupon such section or 
sections, or any portion thereof, as the case may be, shall not apply to such 
trust. Neither the trustees nor the trust shall be liable to anyone for any 
payments made under Section 91-9-403 prior to such amendment. 

SOURCES: Codes, 1942, § 672-203; Laws, 1972, ch. 423, § 3, eff from and after 
passage (approved April 28, 1972). 

Cross References — Similar provisions applicable to private foundations, see 
§ 79-11-57. 

Federal Aspects — Sections 509 and 4947 of the United States Internal Revenue 
Code, referred to in this section, can be found codified at 26 USCS §§ 509 and 4947. 

§ 91-9-409. Rights and powers of courts and attorney general. 

Nothing in Sections 91-9-401 through 91-9-411 shall impair the rights and 
powers of the courts or the attorney general of this state with respect to any 
trust. 

SOURCES: Codes, 1942, § 672-204; Laws, 1972, ch. 423, § 4, eff from and after 
passage (approved April 28, 1972). 

Cross References — Similar provisions applicable to private foundations, see 
§ 79-11-59. 

§ 91-9-411. References to United States Internal Revenue 
Code. 

All references to sections of the United States Internal Revenue Code shall 
be to such law as it exists as of April 28, 1972. 

SOURCES: Codes, 1942, § 672-205; Laws, 1972, ch. 423, § 5, eff from and after 
passage (approved April 28, 1972). 

Article 11. 
Family Trust Preservation Act of 1998. 

Sec. 

91-9-501. Definitions. 

91-9-503. Beneficiary's interests not subject to transfer; restrictions on transfers 

and enforcements of money judgments. 

91-9-505. Trust monies designated for education or support of beneficiary; restric- 

tions on transfers and enforcements of money judgments. 

91-9-507. Trust monies designated for payments in trustee's discretion; restric- 

tions and liability on payments to transferees or creditors; beneficiary's 
right to compel payments by trustee. 
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91-9-509. Settlor as beneficiary of own trust; invalid restraint on transfers; 

payments for education or support at trustee's discretion; maximum 

amount accessible by transferees or creditors. 
91-9-511. Application of act; date of trust creation. 

§ 91-9-501. Definitions. 

The following words and phrases shall have the meanings ascribed herein 
unless the context clearly indicates otherwise: 

(a) "Trust" means the following: 

(i) An express trust, private or charitable, with additions thereto, 
wherever and however created; or 

(ii) A trust created or determined by a judgment or decree under 
which the trust is to be administered in the manner of an express trust. 

(b) "Trust" excludes the following: 

(i) Constructive trusts, other than those described in paragraph (a)(ii) 
of this section, and resulting trusts; 

(ii) Guardianships and conservatorships; 

(hi) Executors and administrators of decedent's estates; 

(iv) Totten trust accounts; 

(v) Custodial arrangements pursuant to the Uniform Gifts to Minors 
Act or the Uniform Transfers to Minors Act of any state; 

(vi) Business trusts that are taxed as partnerships or corporations; 

(vii) Investment trusts subject to regulation under the laws of this 
state or any other jurisdiction; 

(viii) Common trust funds; 

(ix) Voting trusts; 

(x) Security arrangements; 

(xi) Transfers in trust for purpose of suit or enforcement of a claim of 
right; 

(xii) Liquidation trusts; or 

(xiii) Any arrangement under which a person is nominee or escrowee 
for another. 

(c) "Trustee" means an original, additional, or successor trustee, 
whether or not appointed or confirmed by a court. 

(d) "Trust instrument" means a written instrument which creates, 
defines or determines a trust, including, but not limited to, a last will and 
testament of a decedent. 

SOURCES: Laws, 1998, ch. 460, § 1, eff from and after passage (approved 
March 23, 1998). 

§ 91-9-503. Beneficiary's interests not subject to transfer; re- 
strictions on transfers and enforcements of money judg- 
ments. 

Except as provided in Section 91-9-509, if the trust instrument provides 
that a beneficiary's interest in income or principal or both of a trust is not 
subject to voluntary or involuntary transfer, the beneficiary's interest in 
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income or principal or both under the trust may not be transferred and is not 
subject to the enforcement of a money judgment until paid to the beneficiary. 

SOURCES: Laws, 1998, ch. 460, § 2, eff from and after passage (approved 
March 23, 1998). 

§ 91-9-505. Trust monies designated for education or support 
of beneficiary; restrictions on transfers and enforcements of 
money judgments. 

Except as provided in Section 91-9-509, if the trust instrument provides 
that the trustee shall pay income or principal or both of a trust for the 
education or support of a beneficiary, the beneficiary's interest in income or 
principal or both under the trust, to the extent the income or principal or both 
is necessary for the education or support of the beneficiary, may not be 
transferred and is not subject to the enforcement of a money judgment until 
paid to the beneficiary. This section shall not be applied or construed to limit 
or otherwise diminish a restraint on transfer that is valid under Section 
91-9-503. 

SOURCES: Laws, 1998, ch. 460, § 3, eff from and after passage (approved 
March 23, 1998). 

§ 91-9-507. Trust monies designated for payments in trustee's 
discretion; restrictions and liability on payments to trans- 
ferees or creditors; beneficiary's right to compel payments 
by trustee. 

(1) Except as provided in Section 91-9-509, if the trust instrument 
provides that the trustee shall pay to or for the benefit of a beneficiary so much 
of the income or principal or both of a trust as the trustee in the trustee's 
discretion sees fit to pay, a transferee or creditor of the beneficiary may not 
compel the trustee to pay any amount from the trust that may be paid only in 
the exercise of the trustee's discretion. This subsection shall not be applied or 
construed to limit or otherwise diminish a restraint on transfer that is valid 
under Section 91-9-503. 

(2) If the trustee has knowledge of a transfer of a beneficiary's interest in 
a trust or has been served with process in a proceeding for garnishment or 
attachment or the like by a judgment creditor seeking to reach a beneficiary's 
interest in a trust, and the trustee pays to or for the benefit of the beneficiary 
any part of the income or principal of the trust that may be paid only in the 
exercise of the trustee's discretion, the trustee is liable to the transferee or 
creditor to the extent that the payment to or for the benefit of the beneficiary 
impairs the right of the transferee or creditor. This subsection does not apply 
if the beneficiary's interest in the trust is subject to a restraint on transfer that 
is valid under Section 91-9-503. 

(3) This section applies regardless of whether the trust instrument 
provides a standard for the exercise of the trustee's discretion. 
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(4) Nothing in this section limits any right the beneficiary may have to 
compel the trustee to pay to or for the benefit of the beneficiary all or part of 
the income or principal of a trust. 

SOURCES: Laws, 1998, ch. 460, § 4, eff from and after passage (approved 
March 23, 1998). 

§ 91-9-509. Settlor as beneficiary of own trust; invalid re- 
straint on transfers; payments for education or support at 
trustee's discretion; maximum amount accessible by trans- 
ferees or creditors. 

(1) If the settlor is a beneficiary of a trust created by the settlor and the 
settlor's interest in the trust is subject to a provision restraining the voluntary 
or involuntary transfer of the settlor's interest, the restraint is invalid against 
transferees or creditors of the settlor. The invalidity of the restraint on transfer 
does not affect the validity of the trust. 

(2) If the settlor is the beneficiary of a trust created by the settlor and the 
trust instrument provides that the trustee shall pay income or principal or 
both of the trust for the education or support of the beneficiary or gives the 
trustee discretion to determine the amount of income or principal or both of the 
trust to be paid to or for the benefit of the settlor, a transferee or creditor of the 
settlor may reach the maximum amount of the trust that the trustee could pay 
to or for the benefit of the settlor under the trust instrument, not exceeding the 
amount of the settlor's proportionate contribution to the trust. 

SOURCES: Laws, 1998, ch. 460, § 5, eff from and after passage (approved 
March 23, 1998). 

§ 91-9-511. Application of act; date of trust creation. 

Sections 91-9-501 through 91-9-511 shall apply to trusts created, defined 
or determined in trust instruments executed at any time whether before, on or 
after March 23, 1998. 

SOURCES: Laws, 1998, ch. 460, § 6, eff. from and after passage (approved 
March 23, 1998). 
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CHAPTER 11 
Fiduciary Security Transfers 



Sec. 




91-11-1. 


Citation of chapter. 


91-11-3. 


Definitions. 


91-11-5. 


Registration in name of fiduciary. 


91-11-7. 


Assignment by fiduciary. 


91-11-9. 


Evidence of appointment or incumbency. 


91-11-11. 


Adverse claims. 


91-11-13. 


Non-liability of corporation and transfer agent. 


91-11-15. 


Non-liability of third persons. 


91-11-17. 


Territorial application. 


91-11-19. 


Tax obligations. 


91-11-21. 


Uniformity of interpretation. 



§ 91-11-1. Citation of chapter. 

This chapter may be cited as the Uniform Act for Simplification of 
Fiduciary Security Transfers. 

SOURCES: Codes, 1942, § 5359-41; Laws, 1960, ch. 266, § 11, eff from and after 
passage (approved May 11, 1960). 

Editor's Note — Attention is called to the fact that the Mississippi Uniform 
Commercial Code does not repeal Code 1942, §§ 5359-31 through 5359-43, inclusive 
[now Code 1972, §§ 91-11-1 through 91-11-21, inclusive], it being expressly provided 
that if there is any inconsistency between these sections and the article of the Uniform 
Commercial Code relating to investment securities, the provisions of these sections 
control. See § 75-10-104(2) of the Uniform Commercial Code. 

Cross References — Regulation of transfer of investment securities under the 
Uniform Commercial Code, see §§ 75-8-101 et seq. 

Applicability of Mississippi Rules of Civil Procedure to proceedings which are subject 
to the provisions of Title 91, see Miss. R. Civ. P. 81. 

Comparable Laws from other States — Alabama Code, §§ 8-6-70 through 8-6-80. 

Georgia Code Annotated, §§ 53-12-320 through 53-12-330. 

Louisiana Revised Statutes Annotated, §§ 9:3831 through 9:3840. 

RESEARCH REFERENCES 

ALR. Rights, duties, and liability of Administration of Estates, Fifth Edition 

corporation in connection with transfer of (Michie). 

stock of infant or incompetent. 3 A.L.R.2d Burke, Friel, and Gagliardi, Modern Es- 

881. tate Planning, Second Edition (Matthew 

Rights, duties, and liability of corpora- Bender), 

tion in connection with transfer of stock of Freeman and Rapkin, Planning for 

decedent. 7 A.L.R.2d 1240. Large Estates (Matthew Bender). 

Am Jur. Am. Jur. 2d Desk Book, Doc. Schoenblum, Estate Planning Forms 
No. 129, Jurisdictions adopting Uniform and Clauses with CD Rom (Anderson Pub- 
Law for Simplification of Fiduciary Secu- lishing). 

rity Transfers. Christensen, International Estate Plan- 
Practice References. Robinson and ning, Second Edition (Matthew Bender). 
Mobley, Pritchard on the Law of Wills and Murphy's Will Clauses: Annotations 
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and Forms with Tax Effects (Matthew Bickel, Living Trusts: Forms and Prac- 

Bender). tice (Matthew Bender). 

Nossaman and Wyatt, Trust Adminis- Estate Planning Package (CD-ROM) 

tration and Taxation (Matthew Bender). (LexisNexis). 

§ 91-11-3. Definitions. 

In this chapter, unless the context otherwise requires: 

(a) "Assignment" includes any written stock power, bond power, bill of 
sale, deed, declaration of trust, or other instrument of transfer. 

(b) "Claim of beneficial interest" includes a claim of any interest by a 
decedent's legatee, distributee, heir, or creditor, a beneficiary under a trust, 
a ward, a beneficial owner of a security registered in the name of a nominee, 
a minor owner of a security registered in the name of a custodian, or a claim 
of any similar interest, whether the claim is asserted by the claimant or by 
a fiduciary or by any other authorized person on his behalf, and includes a 
claim that the transfer would be in breach of fiduciary duties. 

(c) "Corporation" means a private or public corporation, association, or 
trust issuing a security. 

(d) "Fiduciary" means an executor, administrator, trustee, guardian, 
committee, conservator, curator, tutor, custodian, or nominee. 

(e) "Person" includes an individual, a corporation, government or gov- 
ernmental subdivision or agency, business trust, estate, trust, partnership or 
association, two or more persons having a joint or common interest, or any 
other legal or commercial entity. 

(f) "Security" includes any share of stock, bond, debenture, note, or 
other security issued by a corporation which is registered as to ownership on 
the books of the corporation. 

(g) "Transfer" means a change on the books of a corporation in the 
registered ownership of a security. 

(h) "Transfer agent" means a person employed or authorized by a 
corporation to transfer securities issued by the corporation. 

SOURCES: Codes, 1942, § 5359-31; Laws, 1960, ch. 266, § 1, eff from and after 
passage (approved May 11, 1960). 

§ 91-11-5. Registration in name of fiduciary. 

A corporation or transfer agent registering a security in the name of a 
person who is a fiduciary or who is described as a fiduciary is not bound to 
inquire into the existence, extent, or correct description of the fiduciary 
relationship. Thereafter the corporation and its transfer agent may assume 
without inquiry that the newly registered owner continues to be the fiduciary 
until the corporation or transfer agent receives written notice that the 
fiduciary is no longer acting as such with respect to the particular security. 

SOURCES: Codes, 1942, § 5359-32; Laws, 1960, ch. 266, § 2, eff from and after 
passage (approved May 11, 1960). 
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§ 91-11-7. Assignment by fiduciary. 

Except as otherwise provided in this chapter, a corporation or transfer 
agent making a transfer of a security pursuant to an assignment by a fiduciary: 

(a) may assume without inquiry that the assignment, even though to 
the fiduciary himself or to his nominee, is within his authority and capacity 
and is not in breach of his fiduciary duties; 

(b) may assume without inquiry that the fiduciary has complied with 
any controlling instrument and with the law of the jurisdiction governing 
the fiduciary relationship, including any law requiring the fiduciary to 
obtain court approval of the transfer; and 

(c) is not charged with notice of and is not bound to obtain or examine 
any court record or any recorded or unrecorded document relating to the 
fiduciary relationship or the assignment, even though the record or docu- 
ment is in its possession. 

SOURCES: Codes, 1942, § 5359-33; Laws, 1960, ch. 266, § 3, eff from and after 
passage (approved May 11, 1960). 

RESEARCH REFERENCES 

Am Jur. 22 Am. Jur. PI & Pr Forms damages resulting from breach of fidu- 
(Rev), Sales and Use Taxes, Form 23 ciary duties — Against securities ex- 
( Complaint, petition, or declaration — For change broker — By client). 

§ 91-11-9. Evidence of appointment or incumbency. 

A corporation or transfer agent making a transfer pursuant to an assign- 
ment by a fiduciary who is not the registered owner shall obtain the following 
evidence of appointment or incumbency: 

(a) In the case of a fiduciary appointed or qualified by a court, a 
certificate issued by or under the direction or supervision of that court or an 
officer thereof and dated within sixty (60) days before the transfer; or 

(b) In any other case, a copy of a document showing the appointment or 
a certificate issued by or on behalf of a person reasonably believed by the 
corporation or transfer agent to be responsible or, in the absence of such 
document or certificate, other evidence reasonably deemed by the corpora- 
tion or transfer agent to be appropriate. Corporations and transfer agents 
may adopt standards with respect to evidence of appointment or incumbency 
under this subsection (b) provided such standards are not manifestly 
unreasonable. Neither the corporation nor transfer agent is charged with 
notice of the contents of any document obtained pursuant to this subsection 
(b) except to the extent that the contents relate directly to the appointment 
or incumbency. 

SOURCES: Codes, 1942, § 5359-34; Laws, 1960, ch. 266, § 4, eff from and after 
passage (approved May 11, 1960). 
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§ 91-11-11. Adverse claims. 

(1) A person asserting a claim of beneficial interest adverse to the transfer 
of a security pursuant to an assignment by a fiduciary may give the corporation 
or transfer agent written notice of the claim. The corporation or transfer agent 
is not put on notice unless the written notice identifies the claimant, the 
registered owner, and the issue of which the security is a part, provides an 
address for communications directed to the claimant, and is received before the 
transfer. Nothing in this chapter relieves the corporation or transfer agent of 
any liability for making or refusing to make the transfer after it is so put on 
notice, unless it proceeds in the manner authorized in subsection (2). 

(2) As soon as practicable after the presentation of a security for transfer 
pursuant to an assignment by a fiduciary, a corporation or transfer agent 
which has received notice of a claim of beneficial interest adverse to the 
transfer may send notice of the presentation by registered or certified mail to 
the claimant at the address given by him. If the corporation or transfer agent 
so mails such a notice, it shall withhold the transfer for thirty days after the 
mailing and shall then make the transfer unless restrained by a court order. 

SOURCES: Codes, 1942, § 5359-35; Laws, 1960, ch. 266, § 5, eff from and after 
passage (approved May 11, 1960). 

§ 91-11-13. Non-liability of corporation and transfer agent. 

A corporation or transfer agent incurs no liability to any person by making 
a transfer or otherwise acting in a manner authorized by this chapter. 

SOURCES: Codes, 1942, § 5359-36; Laws, 1960, ch. 266, § 6, eff from and after 
passage (approved May 11, 1960). 

§ 91-11-15. Non-liability of third persons. 

(1) No person who participates in the acquisition, disposition, assign- 
ment, or transfer of a security by or to a fiduciary, including a person who 
guarantees the signature of the fiduciary, is liable for participation in any 
breach of fiduciary duty by reason of failure to inquire whether the transaction 
involves such a breach unless it is shown that he acted with actual knowledge 
that the proceeds of the transaction were being or were to be used wrongfully 
for the individual benefit of the fiduciary, or that the transaction was otherwise 
in breach of duty. 

(2) If a corporation or transfer agent makes a transfer pursuant to an 
assignment by a fiduciary, a person who guaranteed the signature of the 
fiduciary is not liable on the guarantee to any person to whom the corporation 
or transfer agent by reason of this chapter incurs no liability. 

(3) This section does not impose any liability upon the corporation or its 
transfer agent. 

SOURCES: Codes, 1942, § 5359-37; Laws, 1960, ch. 266, § 7, eff from and after 
passage (approved May 11, 1960). 
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§ 91-11-17. Territorial application. 

(1) The rights and duties of a corporation and its transfer agents in 
registering a security in the name of a fiduciary, or in making a transfer of a 
security pursuant to an assignment by a fiduciary, are governed by the law of 
the jurisdiction under whose laws the corporation is organized. 

(2) This chapter applies to the rights and duties of a person other than the 
corporation and its transfer agents with regard to acts and omissions in this 
state in connection with the acquisition, disposition, assignment, or transfer of 
a security by or to a fiduciary, and of a person who guarantees in this state the 
signature of a fiduciary in connection with such a transaction. 

SOURCES: Codes, 1942, § 5359-38; Laws, 1960, ch. 266, § 8, eff from and after 
passage (approved May 11, 1960). 

§ 91-11-19. Tax obligations. 

This chapter does not affect any obligation of a corporation or transfer 
agent with respect to estate, inheritance, succession, or other taxes imposed by 
the laws of this state. 

SOURCES: Codes, 1942, § 5359-39; Laws, 1960, ch. 266, § 9, eff from and after 
passage (approved May 11, 1960). 

§ 91-11-21. Uniformity of interpretation. 

This chapter shall be so construed as to effectuate its general purpose to 
make uniform the law of those states which enact it. 

SOURCES: Codes, 1942, § 5359-40; Laws, 1960, ch. 266, § 10, eff from and after 
passage (approved May 11, 1960). 
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CHAPTER 13 
Fiduciary Investments 

Sec. 

91-13-1. Investment by fiduciaries of funds held in trust. 

91-13-3. Authority to prudently invest in all property. 

91-13-5. "Legal investment" construed. 

91-13-6. Federally insured accounts and certificates of deposit as legal invest- 

ments. 

91-13-7. General powers of courts not affected. 

91-13-8. Direct obligations of United States of America to include interests in 

certain open-end or closed-end management type investment company 
or investment trust. 

91-13-9. Application of chapter. 

91-13-11. Tennessee Valley Authority bonds and obligations as legal investments. 

§ 91-13-1. Investment by fiduciaries of funds held in trust. 

All trustees, guardians, and other fiduciaries in this state, unless prohib- 
ited by the will, deed, or trust instrument of the testator or other person 
establishing the trust, agency, or fiduciary relationship, or unless by any such 
instrument another mode of investment is prescribed, may, in addition to 
methods of investment now authorized by law, invest all funds held in trust or 
for investment as provided in this chapter. 

SOURCES: Codes, 1942, § 421.5; Laws, 1956, ch. 212, §§ 1-7. 

Cross References — Bonds of the Wavelands Regional Wastewater Management 
District as legal investments and securities, see § 49-17-199. 

Bonds of the Mississippi Gulf Coast Regional Wastewater Authority as legal invest- 
ments and securities, see § 49-17-339. 

Powers of trustees of investment trusts, see § 79-15-9. 

Fiduciaries accounts in savings associations, see § 81-12-139. 

Other sections derived from same 1942 code section, see §§ 91-13-3, 91-13-5, 91-13-7, 
91-13-9. 

Applicability of Mississippi Rules of Civil Procedure to proceedings which are subject 
to the provisions of Title 91, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. executor "may" invest estate funds. 

This section does not mandate that an McNeil v. Hester, 753 So. 2d 1057 (Miss. 
executor invest estate funds; instead, the 2000). 

RESEARCH REFERENCES 

Practice References. Robinson and Freeman and Rapkin, Planning for 
Mobley, Pritchard on the Law of Wills and Large Estates (Matthew Bender). 
Administration of Estates, Fifth Edition Schoenblum, Estate Planning Forms 
(Michie). and Clauses with CD Rom (Anderson Pub- 
Burke, Friel, and Gagliardi, Modern Es- lishing). 
tate Planning, Second Edition (Matthew Christensen, International Estate Plan- 
Bender), ning, Second Edition (Matthew Bender). 

277 



§ 91-13-3 Trusts and Estates 

Murphy's Will Clauses: Annotations Bickel, Living Trusts: Forms and Prac- 

and Forms with Tax Effects (Matthew tice (Matthew Bender). 

Bender). Estate Planning Package (CD-ROM) 

Nossaman and Wyatt, Trust Adminis- (LexisNexis). 
tration and Taxation (Matthew Bender). 

§ 91-13-3. Authority to prudently invest in all property. 

In acquiring, investing, reinvesting, exchanging, retaining, selling, and 
managing property held in fiduciary capacity, the fiduciary shall exercise the 
judgment and care under the circumstances then prevailing which men of 
prudence, discretion, and intelligence exercise in the management of their own 
affairs, not in regard to speculation, but in regard to the permanent disposition 
of their funds, considering the probable income as well as the probable safety 
of their capital. 

Within the limitations of the foregoing standard, a fiduciary is authorized 
to acquire and retain every kind of property, real, personal, or mixed, and every 
kind of investment, specifically including, but not by way of limitation, shares 
or interests in common trust funds, securities of any open-end or closed-end 
management type investment company or investment trust registered under 
the Federal Investment Company Act of 1940, as from time to time amended 
and, in addition, bonds, preferred stocks, or common stocks listed on a national 
securities exchange registered with the securities and exchange commission, 
which men of prudence, discretion, and intelligence acquire or retain for their 
own account. Within the limitations of the foregoing standard, a fiduciary may 
retain property properly acquired, without limitation as to time and without 
regard to its suitability for original purchase. 

SOURCES: Codes, 1942, § 421.5; Laws, 1956, ch. 212, §§ 1-7. 

Cross References — Bonds issued for the support of the Institute for Technology 
Development as legal investments, see § 31-29-17. 

Housing and slum clearance bonds as legal investment, see § 43-33-39. 

Bonds of home owners' loan corporation as legal investments, see § 43-33-201. 

FHA insured mortgages as legal investments, see § 43-33-303. 

Bonds of flood and damage control districts as legal investments, see § 51-35-337. 

Bonds of Business Finance Corporation as legal investments, see § 57-10-257. 

Bonds issued under state ports and harbors law as legal investments, see § 59-5-63. 

Farm credit securities as legal investments, see § 75-69-5. 

Securities of business development corporations as legal investments, see § 79-5-33. 

Other sections derived from same 1942 code section, see §§ 91-13-1, 91-13-5, 91-13-7, 
91-13-9. 

Federal Aspects — The Federal Investment Company Act of 1940, referred to in this 
section, is codified at 15 USCS §§ 80a- 1 et seq. 

JUDICIAL DECISIONS 

1. In general. can constitute an imprudent management 

Although there is no per se duty to place of estate funds. McNeil v. Hester, 753 So. 

estate funds in an interest-bearing ac- 2d 1057 (Miss. 2000). 
count, the failure to so place estate funds 
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RESEARCH REFERENCES 

ALR. Measure of trustee's liability for Am Jur. 1 Am. Jur. Proof of Facts 2d, 
breach of trust in selling investment prop- Fiduciary's Breach of Investment Duties, 
erty, or changing investments, in good §§ 12 et seq. (proof of breach of invest- 
faith. 58 A.L.R.2d 674. ment duty). 

Authorization by trust instrument of 
investment of trust funds in nonlegal in- 
vestments. 78 A.L.R.2d 7. 

§ 91-13-5. "Legal investment" construed. 

Whenever the express terms or limitations set forth in any will, agree- 
ment, court order, or other instrument use the terms "legal investment" or 
"authorized investment" or words of similar import, such words shall be 
conclusively presumed to mean any investment authorized or permitted by 
Section 91-13-3. 

SOURCES: Codes, 1942, § 421.5; Laws, 1956, ch. 212, §§ 1-7. 

Cross References — Bonds issued for the support of the Institute for Technology 
Development as legal investments, see § 31-29-17. 

Investments in county industrial development authority bonds, see § 57-31-27. 

Other sections derived from same 1942 code section, see §§ 91-13-1, 91-13-3, 91-13-7, 
91-13-9. 

§ 91-13-6. Federally insured accounts and certificates of de- 
posit as legal investments. 

All trustees, guardians, administrators, executors and other fiduciaries 
may, without court order, if not prohibited by the instrument, judgment, decree 
or order establishing the fiduciary relationship, invest or deposit funds held in 
a fiduciary capacity in time certificates of deposit, savings accounts or other 
interest-bearing accounts of (a) any state or national bank (including itself, if 
such fiduciary be a bank) whose main office is located in the state and the 
deposits of which are insured by the Federal Deposit Insurance Corporation, or 
(b) any state or federal savings and loan association (including itself, if such 
fiduciary be a savings and loan association) whose main office is located in the 
state and the deposits of which are insured by the Federal Savings and Loan 
Insurance Corporation. 

SOURCES: Laws, 1982, ch. 364, § 1, eff from and after July 1, 1982. 

§ 91-13-7. General powers of courts not affected. 

Nothing contained in this chapter shall be construed to limit the power of 
a court of competent jurisdiction to permit a fiduciary to take any action 
authorized, or to restrain a fiduciary from taking any action prohibited by a 
decree of such court, notwithstanding the permissions or restrictions contained 
in any written instrument under which such fiduciary is acting. 

SOURCES: Codes, 1942, § 421.5; Laws, 1956, ch. 212, §§ 1-7. 
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§ 91-13-8 Trusts and Estates 

Cross References — Other sections derived from same 1942 code section, see 
§§ 91-13-1, 91-13-3, 91-13-5, 91-13-9. 

§ 91-13-8. Direct obligations of United States of America to 
include interests in certain open-end or closed-end manage- 
ment type investment company or investment trust. 

All trustees, guardians, administrators, executors and other fiduciaries, 
whenever a governing instrument or order directs, requires, authorizes or 
permits investment in direct obligations of the United States of America, may 
invest in such obligations either directly or in the form of securities of, or other 
interests in, any open-end or closed-end management type investment com- 
pany or investment trust registered under the provisions of 15 U.S.C. Section 
80(a)- 1 et seq., provided that the portfolio of such investment company or 
investment trust is limited to direct obligations of the United States of America 
and to repurchase agreements fully collateralized by direct obligations of the 
United States of America, and that such investment company or investment 
trust takes delivery of the collateral for any repurchase agreement, either 
directly or through an authorized custodian. This section shall not be con- 
strued to apply to the investment of any public funds; provided, however, that 
this section shall be construed to apply to the investment of public funds 
deposited with a bank trustee acting in a fiduciary capacity in connection with 
the sale and redemption of bonds, notes and other certificates of indebtedness, 
notwithstanding Section 31-19-5, Mississippi Code of 1972. 

SOURCES: Laws, 1989, ch. 572, § 1, eff from and after July 1, 1989. 

Federal Aspects — Regulation of investment companies, see 15 USCS §§ 80a-l et 
seq. 

§ 91-13-9. Application of chapter. 

Fiduciaries acting under authority heretofore or hereafter granted shall be 
subject to the provisions of this chapter. 

The powers granted by this chapter to trustees, guardians, and other 
fiduciaries shall be in addition to the powers existing by virtue of other laws 
heretofore enacted authorizing investments by fiduciaries. 

SOURCES: Codes, 1942, § 421.5; Laws, 1956, ch. 212, §§ 1-7. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 91-13-1, 91-13-3, 91-13-5, 91-13-7. 

§ 91-13-11. Tennessee Valley Authority bonds and obligations 
as legal investments. 

All bonds and other obligations issued by the Tennessee Valley Authority 
under the provisions of the Tennessee Valley Authority Act of 1933, as 
heretofore or hereafter amended, shall be legal investments for trustees and 
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other fiduciaries, for the public employees' retirement system of Mississippi, 
and for banks, savings banks, trust companies, building and loan associations, 
and insurance companies organized under the laws of the State of Mississippi. 
Such bonds and obligations shall be legal securities which may be deposited 
with and shall be received by all public officers and bodies of this state and all 
municipalities and political subdivisions for the purpose of securing the 
deposit of public funds. 

SOURCES: Codes, 1942, § 421.7; Laws, 1962, ch. 179. 

Cross References — Investments by board of trustees of public employees retire- 
ment system of Mississippi, see § 25-11-121. 
State depositories generally, see §§ 27-105-1 et seq. 
Investments by insurance companies generally, see § 83-19-51. 



281 



CHAPTER 15 
Release of Powers of Appointment 

Sec. 

91-15-1. Citation of chapter. 

91-15-3. Definitions. 

91-15-5. Right to release. 

91-15-7. Manner of effecting release. 

91-15-9. Release heretofore made. 

91-15-11. Right of release not exclusive. 

91-15-13. Delivery of release as notice. 

91-15-15. Recordation as notice. 

91-15-17. Manner of recording release. 

91-15-19. Release not invalid for failure to comply with certain sections. 

91-15-21. Controlling effect of chapter. 

§ 91-15-1. Citation of chapter. 

This chapter may be cited as the "release of power of appointment law." 
SOURCES: Codes, 1942, § 671-71; Laws, 1946, ch. 405, § 1. 

Cross References — Applicability of Mississippi Rules of Civil Procedure to 
proceedings which are subject to the provisions of Title 91, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. States, 338 F. Supp. 1336 (N.D. Miss. 

Code 1942, §§ 672-71 et seq. do not 1970), aff'd, 468 F.2d 950 (5th Cir. 1972), 

apply to the transfer of an interest in reh'g denied, 471 F.2d 649 (5th Cir. 1972), 

property which is owned absolutely and cert, denied, 409 U.S. 878, 93 S. Ct. 131, 

unqualifiedly by the person undertaking 34 L. Ed. 2d 132 (1972). 
to release the power. Bishop v. United 

RESEARCH REFERENCES 

Am Jur. 62 Am. Jur. 2d, Powers of and Clauses with CD Rom (Anderson Pub- 
Appointment and Alienation §§ 57, 61, lishing). 
63. Christensen, International Estate Plan- 

CJS. 72 C.J.S., Powers § 11. n ing, Second Edition (Matthew Bender). 

Practice References. Robinson and Murphy's Will Clauses: Annotations 

Mobley,PritchardontheLawofWillsand and Forms with Tax Effects (Matthew 

Administration of Estates, Fifth Edition Bender). 

(Michie). ,. ,, , t, Nossaman and Wyatt, Trust Adminis- 

Burke, Friel, and Gaghardi, Modem Es- tmtion and Taxation (Matthew Bender). 

tate Planning, Second Edition (Matthew n . , , T . . m A ™ jr> 

R j x & Bickel, Living Trusts: Forms and Prac- 

freeman and Rapkin, Planning for tice (Matthew Bender). , mnfm 

Large Estates (Matthew Bender). Esta t e Panning Package (CD-ROM) 

Schoenblum, Estate Planning Forms (LexisNexis). 
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Release of Powers of Appointment § 91-15-5 

§ 91-15-3. Definitions. 

When used in this chapter, unless the context otherwise requires: 

(a) "Power" includes any power to appoint or designate to whom 
property shall go, any power to invade property, any power to alter, amend, 
or revoke any instrument under which an estate or trust is held or created 
or to terminate any right or interest thereunder, and any power remaining 
where one or more partial releases have heretofore or hereafter been made 
with respect to a power, whether heretofore or hereafter created or reserved, 
whether vested, contingent, or conditional, and whether classified in law or 
known as a power in gross, a power appendant, a power appurtenant, a 
collateral power, a general, special, or limited power, exclusive or nonexclu- 
sive power, or otherwise, and irrespective of when, in what manner, or in 
whose favor it may be exercised. 

(b) "Donee" means any person, whether resident or nonresident of this 
state, who, either alone or with another, has the right to exercise a power. 

(c) "Objects" when used in connection with a power means the person in 
whose favor the power may be exercised. 

(d) "Property" when used in connection with a power means any and all 
property, whether real or personal, any and all interest in property, and any 
and all income from property, which is subject to the power, and includes any 
part of the property, any part of the interest in property, and any part of the 
income from property. 

(e) "Release" means renunciation, relinquishment, surrender, refusal to 
accept, extinguishment, and any other form of release. 

SOURCES: Codes, 1942, § 672-72; Laws, 1946, ch. 405, § 2. 

RESEARCH REFERENCES 

Am Jur. 62 Am. Jur. 2d, Powers of CJS. 72 C.J.S., Powers §§ 2 et seq. 
Appointment and Alienation §§ 1, 2, 7, 
29. 

§ 91-15-5. Right to release. 

Unless the instrument creating the power specifically provides to the 
contrary, the donee of a power, whether now existing or hereafter created, may: 

(a) At any time completely release his power. 

(b) At any time or times release his power: (one) as to any property 
which is subject thereto; (two) as to any one or more of the objects thereof; or 
(three) so as to limit in any other respect the extent to which it may be 
exercised. 

SOURCES: Codes, 1942, § 672-73; Laws, 1946, ch. 405, § 3. 

RESEARCH REFERENCES 

Am Jur. 62 Am. Jur. 2d, Powers §§ 1-5, CJS. 72 C.J.S., Powers § 11. 

57, 61, 63, 104-106. 
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§ 91-15-7 Trusts and Estates 

§ 91-15-7. Manner of effecting release. 

A release of a power, whether partial or complete, shall be valid and 
effective with or without a consideration when the donee executes an instru- 
ment evidencing an intent to make the release, signed and acknowledged in 
the manner prescribed for the execution of deeds, and delivers the instrument 
or causes it to be delivered, either: 

(a) To an adult person who may take any of the property which is 
subject to the power in the event of its non-exercise, or to one in whose favor 
it may be exercised after such partial release; or 

(b) To any trustee or any co-trustee of the property which is subject to 
the power; or 

(c) By filing the same for recordation in the chancery clerk's office in the 
county and judicial district thereof in which any of the property is located, or 
in which either the donee or the trustee in control of the property resides, or 
in which the trustee has its principal office, or in which the instrument 
creating the power is probated or recorded. 

SOURCES: Codes, 1942, § 672-74; Laws, 1946, ch. 405, § 4. 

RESEARCH REFERENCES 

Am Jur. 62 Am. Jur. 2d, Powers of 15 Am. Jur. Legal Forms 2d, Powers of 
Appointment and Alienation §§ 55, 56, Appointment and Alienation, § 207:74 
104-106. (release of power of appointment). 

§ 91-15-9. Release heretofore made. 

A release of a power executed prior to April 10, 1946, shall have the same 
effect as if this chapter had been in effect at the time the release was executed 
and delivered. 

SOURCES: Codes, 1942, § 672-75; Laws, 1946, ch. 405, § 5. 

§ 91-15-11. Right of release not exclusive. 

The rights and means provided in this chapter for the release of a power 
are not exclusive, but are in addition to all other rights and means of a donee 
to release a power in whole or in part. 

SOURCES: Codes, 1942, § 672-76; Laws, 1946, ch. 405, § 6. 

RESEARCH REFERENCES 

Am Jur. 62 Am. Jur. 2d, Powers of 
Appointment and Alienation §§ 55, 56. 
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Release of Powers of Appointment § 91-15-21 

§ 91-15-13. Delivery of release as notice. 

Any fiduciary or other person, association, or corporation having the 
possession or control of any property subject to a power of appointment shall be 
deemed to have notice of a release of the power when the original or a copy of 
the release is delivered to such fiduciary or other person, association, or 
corporation. 

SOURCES: Codes, 1942, § 672-77; Laws, 1946, ch. 405, § 7. 

§ 91-15-15. Recordation as notice. 

Any purchaser or mortgagee of real property subject to a power of 
appointment, who is without actual notice, shall be deemed to have notice of a 
release of the power when the original or duplicate original is filed for record 
in the chancery clerk's office in the county and judicial district thereof in which 
the particular real property so purchased or mortgaged is located, and when 
the deed, will, or other instrument creating the power, or a duly attested copy 
thereof, is recorded in the same office, and an appropriate notation is entered 
on the margin of the will or deed book where the instrument creating the power 
is recorded, referring to the deed book and page where the release is recorded. 

SOURCES: Codes, 1942, § 672-78; Laws, 1946, ch. 405, § 8. 

Cross References — Recording of instruments generally, see §§ 89-5-1 et seq. 
Method of recording and indexing instruments, see §§ 89-5-25, 89-5-33. 

§ 91-15-17. Manner of recording release. 

Clerks of chancery courts are authorized and directed to record releases of 
powers of appointment in the books provided for the recordation of deeds, to 
index the same in the current and general indexes, the name of the donee being 
entered on the grantor index, and to charge therefor at the rate applicable to 
deeds. 

SOURCES: Codes, 1942, § 672-79; Laws, 1946, ch. 405, § 9. 
Cross References — Fees for recording instruments, see § 25-7-9. 

§ 91-15-19. Release not invalid for failure to comply with 
certain sections. 

No release shall be invalid or ineffective because of failure to comply with 
either Section 91-15-13 or Section 91-15-15. 

SOURCES: Codes, 1942, § 672-80; Laws, 1946, ch. 405, § 10. 

§ 91-15-21. Controlling effect of chapter. 

In so far as the provisions of this chapter may conflict with other laws or 
parts thereof, the provisions of this chapter shall control. 

SOURCES: Codes, 1942, § 672-81; Laws, 1946, ch. 405, § 11. 
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CHAPTER 17 
Uniform Principal and Income Law 

Sec. 

91-17-1. Citation of chapter. 

91-17-3. Definitions. 

91-17-5. Duty of trustee as to receipts and expenditures. 

91-17-7. Income; principal; charges. 

91-17-9. Right to income and its apportionment. 

91-17-11. Income earned during administration of decedent's estate. 

91-17-13. Corporate distributions. 

91-17-15. Bond premium and discount. 

91-17-17. Business and farming operations. 

91-17-19. Disposition of receipts from taking natural resources from land. 

91-17-21. Timber. 

91-17-23. Other property subject to depletion. 

91-17-25. Underproductive property. 

91-17-27. Charges against income and principal. 

91-17-29. Application of chapter. 

91-17-31. Uniformity of interpretation. 

§ 91-17-1. Citation of chapter. 

This chapter may be cited as the revised uniform principal and income law. 

SOURCES: Codes, 1942, § 672-186; Laws, 1966, ch. 371, § 16, eff from and after 
January 1, 1967. 

Cross References — Applicability of Mississippi Rules of Civil Procedure to 
proceedings which are subject to the provisions of Title 91, see Miss. R. Civ. P. 81. 

Comparable Laws from other States — Arkansas Code Annotated, §§ 28-70-101 
through 28-70-118. 

Georgia Code Annotated, §§ 53-12-210 through 53-12-219. 

Texas Property Code, §§ 113.101 through 113.111. 

RESEARCH REFERENCES 

ALR. Withdrawal, discharge, or substi- Christensen, International Estate Plan- 

tution of counsel in criminal case as ning, Second Edition (Matthew Bender), 

ground for continuance. 73 A.L.R.3d 725. Murphy's Will Clauses: Annotations 

Practice References. Robinson and and Forms with Tax Effects (Matthew 

Mobley, Pritchard on the Law of Wills and Bender). 

Administration of Estates, Fifth Edition Nossaman and Wyatt, Trust Adminis- 

(Michie). tration and Taxation (Matthew Bender). 

Burke, Friel, and Gaghardi, Modern Es- Bickel Livi T y ust8 . Forms and Prac . 

tate Planning, Second Edition (Matthew ^ (Matthew Bender). 

Fre'eman and Rapkin, Planning for „**** F \™™* Packa * e (CD - R0M) 



Large Estates (Matthew Bender). 

Schoenblum, Estate Planning Forms 
and Clauses with CD Rom (Anderson Pub- 
lishing). 
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Principal and Income § 91-17-5 

§ 91-17-3. Definitions. 

As used in this chapter: 

(a) "Income beneficiary" means the person to whom income is presently 
payable or for whom it is accumulated for distribution as income. 

(b) "Inventory value" means the cost of property purchased by the 
trustee and the market value of other property at the time it became subject 
to the trust, but in the case of a testamentary trust the trustee may use any 
value finally determined for the purposes of an estate or inheritance tax. 

(c) "Remainderman" means the person entitled to principal, including 
income which has been accumulated and added to principal. 

(d) "Trustee" means an original trustee and any successor or added 
trustee. 

SOURCES: Codes, 1942, § 672-171; Laws, 1966, ch. 371, § 1, eff from and after 
January 1, 1967. 

JUDICIAL DECISIONS 

1. In general. nitions of terms in trust instruments. 

Uniform Principal and Income Law con- Hynson v. Jeffries, 697 So. 2d 792 (Miss. 
trols over common law, when seeking defi- Ct. App. 1997). 

§ 91-17-5. Duty of trustee as to receipts and expenditures. 

A trust shall be administered with due regard to the respective interests 
of income beneficiaries and remaindermen. A trust is so administered with 
respect to the allocation of receipts and expenditures if a receipt is credited or 
an expenditure is charged to income or principal or partly to each: 

(a) In accordance with the terms of the trust instrument, notwithstand- 
ing contrary provisions of this chapter. 

(b) In the absence of any contrary terms of the trust instrument, in 
accordance with the provisions of this chapter. 

(c) If neither of the preceding rules of administration is applicable, in 
accordance with what is reasonable and equitable in view of the interests of 
those entitled to income as well as of those entitled to principal, and in view 
of the manner in which men of ordinary prudence, discretion, and judgment 
would act in the management of their own affairs. 

If the trust instrument gives the trustee discretion in crediting a receipt or 
charging an expenditure to income or principal or partly to each, no 
inference of imprudence or partiality arises from the fact that the trustee 
has made an allocation contrary to a provision of this chapter. 

SOURCES: Codes, 1942, § 672-172; Laws, 1966, ch. 371, § 2, eff from and after 
January 1, 1967. 
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§ 91-17-7 Trusts and Estates 

JUDICIAL DECISIONS 

1. In general. be divided between principal and income 

Uniform Principal and Income Law ap- in accordance with statute's provisions, 

plied to marital deduction trust that con- Hynson v. Jeffries, 697 So. 2d 792 (Miss. 

tained producing oil and gas properties, Ct. App. 1997). 
and royalties from those minerals were to 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 441, CJS. 90 C.J.S., Trusts §§ 352 et seq. 
442. 

§ 91-17-7. Income; principal; charges. 

(1) Income is the return in money or property derived from the use of 
principal, including return received as: 

(a) Rent of real or personal property, including sums received for 
cancellation or renewal of a lease. 

(b) Interest on money lent, including sums received as consideration for 
the privilege of prepayment of principal, except as provided in Section 
91-17-15 on bond premium and bond discount. 

(c) Income earned during administration of a decedent's estate as 
provided in Section 91-17-11. 

(d) Corporate distributions as provided in Section 91-17-13. 

(e) Accrued increment on bonds or other obligations issued at discount 
as provided in Section 91-17-15. 

(f) Receipts from business and farming operations as provided in 
Section 91-17-17. 

(g) Receipts from disposition of natural resources as provided in Sec- 
tions 91-17-19 and 91-17-21. 

(h) Receipts from other principal subject to depletion as provided in 
Section 91-17-23. 

(i) Receipts from disposition of underproductive property as provided in 
Section 91-17-25. 

(2) Principal is the property which has been set aside by the owner or the 
person legally empowered so that it is held in trust eventually to be delivered 
to a remainderman, while the return or use of the principal is in the meantime 
taken or received by or held for accumulation for an income beneficiary. 
Principal includes: 

(a) Consideration received by the trustee on the sale or other transfer of 
principal, or on repayment of a loan, or as a refund or replacement or change 
in the form of principal. 

(b) Proceeds of property taken on eminent domain proceedings. 

(c) Proceeds of insurance upon property forming part of the principal, 
except proceeds of insurance upon a separate interest of an income benefi- 
ciary. 

(d) Stock dividends, receipts on liquidation of a corporation, and other 
corporate distributions as provided in Section 91-17-13. 
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Principal and Income § 91-17-9 

(e) Receipts from the disposition of corporate securities as provided in 
Section 91-17-15. 

(f) Royalties and other receipts from deposition of natural resources as 
provided in Sections 91-17-19 and 91-17-21. 

(g) Receipts from other principal subject to depletion as provided in 
Section 91-17-23. 

(h) Any profit resulting from any change in the form of principal except 
as provided in Section 91-17-25 on underproductive property. 

(i) Receipts from disposition of underproductive property as provided in 
Section 91-17-25. 

(j) Any allowances for depreciation established under Sections 91-17-17 
and 91-17-27(l)(b). 
(3) After determining income and principal in accordance with the terms 
of the trust instrument or of this chapter, the trustee shall charge expenses 
and other charges to income or principal as provided in Section 91-17-27. 

SOURCES: Codes, 1942, § 672-173; Laws, 1966, ch. 371, § 3, eff from and after 
January 1, 1967. 

JUDICIAL DECISIONS 

1. In general. open mines, and assorted other principles 

Since Uniform Principal and Income were inapplicable, for purposes of defining 

Law applied to marital deduction trust term "income." Hynson v. Jeffries, 697 So. 

that contained producing oil and gas prop- 2d 792 (Miss. Ct. App. 1997). 
erties, common law definitions of waste, 

§ 91-17-9. Right to income and its apportionment. 

(1) An income beneficiary is entitled to income from the date specified in 
the trust instrument or, if none is specified, from the date an asset becomes 
subject to the trust. In the case of an asset becoming subject to a trust by 
reason of a will, it becomes subject to the trust as of the date of the death of the 
testator even though there is an intervening period of administration of the 
testator's estate. 

(2) In the administration of a decedent's estate or an asset becoming 
subject to a trust by reason of a will: 

(a) Receipts due but not paid at the date of death of the testator are 
principal. 

(b) Receipts in the form of periodic payments (other than corporate 
distributions to stockholders), including rent, interest, or annuities, not due 
at the date of the death of the testator shall be treated as accruing from day 
to day. That portion of the receipt accruing before the date of death is 
principal, and the balance is income. 

(3) In all other cases, any receipt from an income-producing asset is 
income, even though the receipt was earned or accrued in whole or in part 
before the date when the asset became subject to the trust. 

(4) On termination of an income interest, the income beneficiary whose 
interest is terminated, or his estate, is entitled to: 
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§ 91-17-11 Trusts and Estates 

(a) Income undistributed on the date of termination. 

(b) Income due but not paid to the trustee on the date of termination. 

(c) Income in the form of periodic payments (other than corporate 
distributions to stockholders), including rent, interest, or annuities, not due 
on the date of termination, accrued from day to day. 

(5) Corporate distributions to stockholders shall be treated as due on the 
day fixed by the corporation for determination of stockholders of record entitled 
to distribution or, if no date is fixed, on the date of declaration of the 
distribution by the corporation. 

SOURCES: Codes, 1942, § 672-174; Laws, 1966, ch. 371, § 4, eff from and after 
January 1, 1967. 

JUDICIAL DECISIONS 

1. In general. themselves. D'Evereaux Hall Orphan Asy- 

Annuitants vested with a remainder lum v. Green, 226 So. 2d 725 (Miss. 1969). 

interest in testator's estate upon the A life tenant who executes oil leases 

death of the life tenant are not restricted subsequent to the death of the grantor of 

only to that interest in royalties derived the life estate is entitled only to the inter- 

from oil leases to which the life tenant was est derived from any investment of the 

entitled, but their interests in such royal- royalty gained from such lease, 

ties are governed by those terms of the D'Evereaux Hall Orphan Asylum v. 

testator's will dealing with the annuitants Green, 226 So. 2d 725 (Miss. 1969). 

RESEARCH REFERENCES 

CJS. 90A C.J.S., Trusts §§ 543-550. 

§ 91-17-11. Income earned during administration of dece- 
dent's estate. 

(1) Unless the will otherwise provides and subject to subsection (2), all 
expenses incurred in connection with the settlement of a decedent's estate, 
including debts, funeral expenses, estate taxes, interest and penalties concern- 
ing taxes, family allowances, fees of attorneys and personal representatives, 
and court costs shall be charged against the principal of the estate. 

(2) Unless the will otherwise provides, income from the assets of a 
decedent's estate after the death of the testator and before distribution, 
including income from property used to discharge liabilities, shall be deter- 
mined in accordance with the rules applicable to a trustee under this chapter 
and distributed as follows: 

(a) To specific legatees and devisees, the income from the property 
bequeathed or devised to them respectively, less taxes, ordinary repairs, and 
other expenses of management and operation of the property, and an 
appropriate portion of interest accrued since the death of the testator and of 
taxes imposed on income (excluding taxes on capital gains) which accrue 
during the period of administration. 

(b) To all other legatees and devisees, except legatees of pecuniary 
bequests not in trust, the balance of the income, less the balance of taxes, 
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Principal and Income § 91-17-13 

ordinary repairs, and other expenses of management and operation of all 
property from which the estate is entitled to income, interest accrued since 
the death of the testator, and taxes imposed on income (excluding taxes on 
capital gains) which accrue during the period of administration, in propor- 
tion to their respective interests in the undistributed assets of the estate, 
computed at times of distribution on the basis of inventory value. 

(3) Income received by a trustee under subsection (2) shall be treated as 
income of the trust. 

SOURCES: Codes, 1942, § 672-175; Laws, 1966, ch. 371, § 5, eff from and after 
January 1, 1967. 

Cross References — Inventory of estate's assets, see §§ 91-7-93 et seq. 
Distribution of assets of estate, see §§ 91-7-271, 91-7-303. 

§ 91-17-13. Corporate distributions. 

(1) Corporate distributions of shares of the distributing corporation, 
including distributions in the form of a stock split or stock dividend, are 
principal. A right to subscribe to shares or other securities issued by the 
distributing corporation accruing to stockholders on account of their stock 
ownership and the proceeds of any sale of the right are principal. 

(2) Except to the extent that the corporation indicates that some part of a 
corporate distribution is a settlement of preferred or guaranteed dividends 
accrued since the trustee became a stockholder or is in lieu of an ordinary cash 
dividend, a corporate distribution is principal if the distribution is pursuant to: 

(a) A call of shares. 

(b) A merger, consolidation, reorganization, or other plan by which 
assets of the corporation are acquired by another corporation. 

(c) A total or partial liquidation of the corporation, including any 
distribution which the corporation indicates is a distribution in total or 
partial liquidation or any distribution of assets, other than cash, pursuant to 
a court decree or final administrative order by a government agency ordering 
distribution of the particular assets. 

(3) Distributions made from ordinary income by a regulated investment 
company or by a trust qualifying and electing to be taxed under federal law as 
a real estate investment trust are income. All other distributions made by the 
company or trust, including distributions from capital gains, depreciation, or 
depletion, whether in the form of cash or an option to take new stock or cash 
or an option to purchase additional shares, are principal. 

(4) Except as provided in subsections (1), (2), and (3), all corporate 
distributions are income, including cash dividends, distributions of or rights to 
subscribe to shares or securities or obligations of corporations other than the 
distributing corporation, and the proceeds of the rights of property distribu- 
tions. Except as provided in subsections (2) and (3), if the distributing 
corporation gives a stockholder an option to receive a distribution either in 
cash or in its own shares, the distribution chosen is income. 
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§ 91-17-15 Trusts and Estates 

(5) The trustee may rely upon any statement of the distributing corpora- 
tion as to any fact relevant under any provision of this chapter concerning the 
source or character of dividends or distributions of corporate assets. 

SOURCES: Codes, 1942, § 672-176; Laws, 1966, ch. 371, § 6, eff from and after 
January 1, 1967. 

Cross References — Sale or assignment of stock certificate belonging to estate, see 
§ 91-7-255. 

§ 91-17-15. Bond premium and discount. 

(1) Bonds or other obligations for the payment of money are principal at 
their inventory value, except as provided in subsection (2) for discount bonds. 
No provision shall be made for amortization of bond premiums or for accumu- 
lation for discount. The proceeds of sale, redemption, or other disposition of the 
bonds or obligations are principal. 

(2) The increment in value of a bond or other obligation for the payment 
of money payable at a future time in accordance with a fixed schedule of 
appreciation in excess of the price at which it was issued is distributable as 
income. The increment in value is distributable to the beneficiary who was the 
income beneficiary at the time of increment from the first principal cash 
available or, if none is available, when realized by sale, redemption, or other 
disposition. Whenever unrealized increment is distributed as income but out of 
principal, the principal shall be reimbursed for the increment when realized. 

SOURCES: Codes, 1942, § 672-177; Laws, 1966, ch. 371, § 7, eff from and after 
January 1, 1967. 

§ 91-17-17. Business and farming operations. 

If a trustee uses any part of the principal in the continuance of a business 
of which the settlor was a sole proprietor or a partner, the net profits of the 
business, computed in accordance with generally accepted accounting prin- 
ciples for a comparable business, are income. If a loss results in any fiscal or 
calendar year, the loss falls on principal and shall not be carried into any other 
fiscal or calendar year for purposes of calculating net income. 

Generally accepted accounting principles shall be used to determine 
income from an agricultural or farming operation, including the raising of 
animals or the operation of a nursery. 

SOURCES: Codes, 1942, § 672-178; Laws, 1966, ch. 371, § 8, eff from and after 
January 1, 1967. 

Cross References — Disposition of growing crops by executor or administrator, see 
§ 91-7-169. 
Cultivation or rental of decedent's farms, see § 91-7-171. 
Continuation of decedent's business by executor or administrator, see § 91-7-173. 

§ 91-17-19. Disposition of receipts from taking natural re- 
sources from land. 

(1) If any part of the principal consists of a right to receive royalties, 
overriding or limited royalties, working interests, production payments, net 
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Principal and Income § 91-17-19 

profit interests, or other interests in minerals or other natural resources in, on, 
or under land, the receipts from taking the natural resources from the land 
shall be allocated as follows: 

(a) If received as rent on a lease or extension payments on a lease, the 
receipts are income. 

(b) If received from a production payment, the receipts are income to 
the extent of any factor for interest or its equivalent provided in the 
governing instrument. There shall be allocated to principal the fraction of 
the balance of the receipts which the unrecovered cost of the production 
payments bears to the balance owed on the production payment, exclusive of 
any factor for interest or its equivalent. The receipts not allocated to 
principal are income. 

(c) If received as a royalty, overriding or limited royalty, or bonus, or 
from a working, net profit, or any other interest in minerals or other natural 
resources, receipts not provided for in the preceding paragraphs of this 
section shall be apportioned on a yearly basis in accordance with this 
paragraph, whether or not any natural resource was being taken from the 
land at the time the trust was established. Twenty-seven and one-half per 
cent (27 1 /2%) of the gross receipts (but not to exceed fifty per cent (50%) of the 
net receipts remaining after payment of all expenses, direct and indirect, 
computed without allowance for depletion) shall be added to principal as an 
allowance for depletion. The balance of the gross receipts, after payment 
therefrom of all expenses, direct and indirect, is income. 

(2) If a trustee, on January 1, 1967, held an item of depletable property of 
a type specified in this section, he shall allocate receipts from the property in 
the manner used before said date, but as to all depletable property acquired 
after said date by an existing or new trust, the method of allocation provided 
herein shall be used. 

(3) This section does not apply to timber, water, soil, sod, dirt, turf, or 
mosses. 

SOURCES: Codes, 1942, § 672-179; Laws, 1966, ch. 371, § 9, eff from and after 
January 1, 1967. 

JUDICIAL DECISIONS 

1. In general. Uniform Principal and Income Law 

Uniform Principal and Income Law ap- does not affect other legal doctrines that 

plied to marital deduction trust that con- limit life tenant's power to grant right to 

tained producing oil and gas properties, explore for minerals, but only divides pay- 

and royalties from those minerals were to ment of royalty from validly executed and 

be divided between principal and income producing leases. Hynson v. Jeffries, 697 

in accordance with statute's provisions. So. 2d 792 (Miss. Ct. App. 1997). 
Hynson v. Jeffries, 697 So. 2d 792 (Miss. 
Ct. App. 1997). 
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§ 91-17-21. Timber. 

If any part of the principal consists of land from which merchantable 
timber may be removed, the receipts from taking the timber from the land 
shall be allocated in accordance with Section 91-17-5(c). 

SOURCES: Codes, 1942, § 672-180; Laws, 1966, ch. 371, § 10, eff from and after 
January 1, 1967. 

§ 91-17-23. Other property subject to depletion. 

Except as provided in Sections 91-17-19 and 91-17-21, if the principal 
consists of property subject to depletion, including leaseholds, patents, copy- 
rights, royalty rights, and rights to receive payments on a contract for deferred 
compensation, receipts from the property, not in excess of five per cent (5%) per 
year of its inventory value, are income, and the balance is principal. 

SOURCES: Codes, 1942, § 672-181; Laws, 1966, ch. 371, § 11, eff from and after 
January 1, 1967. 

§ 91-17-25. Underproductive property. 

(1) Except as otherwise provided in this section, a portion of the net 
proceeds of sale of any part of principal which has not produced an average net 
income of at least one per cent (1%) per year of its inventory value for more 
than a year (including as income the value of any beneficial use of the property 
by the income beneficiary) shall be treated as delayed income to which the 
income beneficiary is entitled as provided in this section. The net proceeds of 
sale are the gross proceeds received, including the value of any property 
received in substitution for the property disposed of, less the expenses, 
including capital gains tax, if any, incurred in disposition and less any carrying 
charge paid while the property was underproductive. 

(2) The sum allocated as delayed income is the difference between the net 
proceeds and the amount which, had it been invested at simple interest at four 
per cent (4%) per year while the property was underproductive, would have 
produced the net proceeds. This sum, plus any carrying charges and expenses 
previously charged against income while the property was underproductive, 
less any income received by the income beneficiary from the property and less 
the value of any beneficial use of the property by the income beneficiary, is 
income, and the balance is principal. 

(3) An income beneficiary or his estate is entitled to delayed income under 
this section as if it accrued from day to day during the time he was a 
beneficiary. 

(4) If principal subject to this section is disposed of by conversion into 
property which cannot be apportioned easily, including land or mortgages (for 
example, realty acquired by or in lieu of foreclosure), the income beneficiary is 
entitled to the net income from any property or obligation into which the 
original principal is converted while the substituted property or obligation is 
held. If within Hve (5) years after the conversion the substituted property has 
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not been further converted into easily apportionable property, no allocation as 
provided in this section shall be made. 

SOURCES: Codes, 1942, § 672-182; Laws, 1966, ch. 371, § 12, eff from and after 
January 1, 1967. 

§ 91-17-27. Charges against income and principal. 

(1) The following charges shall be made against income: 

(a) Ordinary expenses incurred in connection with the administration, 
management, or preservation of the trust property, including regularly 
recurring taxes assessed against any portion of the principal, water rates, 
premiums on insurance taken upon the interests of the income beneficiary, 
remainderman, or trustee, interest paid by the trustee, and ordinary repairs. 

(b) A reasonable allowance for depreciation on property subject to 
depreciation under generally accepted accounting principles, but no allow- 
ance shall be made for depreciation of that portion of any real property used 
by a beneficiary as a residence or for depreciation of any property held by the 
trustee on January 1, 1967, for which the trustee is not then making an 
allowance for depreciation. 

(c) One half (Vfe) of court costs, attorney's fees, and other fees on periodic 
judicial accounting, unless the court directs otherwise. 

(d) Court costs, attorney's fees, and other fees on other accountings or 
judicial proceedings if the matter primarily concerns the income interest, 
unless the court directs otherwise. 

(e) One half (V^) of the trustee's regular compensation, whether based 
on a percentage of principal or income, and all expenses reasonably incurred 
for current management of principal and application of income. 

(f) Any tax levied upon receipts defined as income under this chapter or 
the trust instrument and payable by the trustee. 

(2) If charges against income are of unusual amount, the trustee may, by 
means of reserves or other reasonable means, charge them over a reasonable 
period of time and withhold from distribution sufficient sums to regularize 
distributions. 

(3) The following charges shall be made against principal: 

(a) Trustee's compensation not chargeable to income under subsections 
(l)(d) and (l)(e), special compensation of trustees, expenses reasonably 
incurred in connection with principal, court costs and attorney's fees 
primarily concerning matters of principal, and trustee's compensation com- 
puted on principal as an acceptance, distribution, or termination fee. 

(b) Charges not provided for in subsection (1), including the cost of 
investing and reinvesting principal, the payments on principal of an indebt- 
edness (including a mortgage amortized by periodic payments of principal), 
expenses for preparation of property for rental or sale, and, unless the court 
directs otherwise, expenses incurred in maintaining or defending any action 
to construe the trust or protect it or the property or assure the title of any 
trust property. 
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§ 91-17-29 Trusts and Estates 

(c) Extraordinary repairs or expenses incurred in making a capital 
improvement to principal, including special assessments, but a trustee may 
establish an allowance for depreciation out of income to the extent permitted 
by subsection (l)(b) and by Section 91-17-17. 

(d) Any tax levied upon profit, gain, or other receipts allocated to 
principal, notwithstanding denomination of the tax as an income tax by the 
taxing authority 

(e) If an estate or inheritance tax is levied in respect of a trust in which 
both an income beneficiary and a remainderman have an interest, any 
amount apportioned to the trust, including interest and penalties, even 
though the income beneficiary also has rights in the principal. 

(4) Regularly recurring charges payable from income shall be apportioned 
to the same extent and in the same manner that income is apportioned under 
Section 91-17-9. 

SOURCES: Codes, 1942, § 672-183; Laws, 1966, ch. 371, § 13, eff from and after 
January 1, 1967. 

Cross References — Definition of "gross income" for purposes of income tax, see 
§ 27-7-15. 
Valuation of estate for estate tax purposes, see § 27-9-7. 
Compensation of executors or administrators, see § 91-7-299. 

RESEARCH REFERENCES 

Am Jur. 76 Am. Jur. 2d, Trusts §§ 461 CJS. 90A C.J.S., Trusts §§ 303 et seq., 

et seq., 410 et seq., 637 et seq. 590 et seq. 

§ 91-17-29. Application of chapter. 

Except as specifically provided in the trust instrument or the will or in this 
chapter, this chapter shall apply to any receipt or expense received or incurred 
after January 1, 1967, by any trust or decedent's estate, whether established 
before or after said date and whether the asset involved was acquired by the 
trustee before or after said date. 

SOURCES: Codes, 1942, § 672-184; Laws, 1966, ch. 371, § 14, eff from and after 
January 1, 1967. 

§ 91-17-31. Uniformity of interpretation. 

This chapter shall be so construed as to effectuate its general purpose to 
make uniform the law of those states which enact it. 

SOURCES: Codes, 1942, § 672-185; Laws, 1966, ch. 371, § 15, eff from and after 
January 1, 1967. 
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CHAPTER 19 

Gifts to Minors 
[Repealed] 

§§ 91-19-1 through 91-19-19. Repealed. 

Repealed by Laws, 1994, ch. 416, § 26, eff from and after January 1, 1995. 

§ 91-19-1. [Codes, 1942, § 672-110; 1958, ch. 248, § 10] 

§ 91-19-3. [Codes, 1942, § 672-109; Laws, 1958, ch. 248, § 9] 

§ 91-19-5. [Codes, 1942, § 672-101; Laws, 1958, ch. 248, § 1; 1971, ch. 
505, § 1] 

§ 91-19-7. [Codes, 1942, § 672-102; Laws, 1958, ch. 248, § 2; 1971, ch. 
505, § 2] 

§ 91-19-9. [Codes, 1942, § 672-103; Laws, 1958, ch. 248, § 3; 1971, ch. 
505, § 3] 

§ 91-19-11. [Codes, 1942, § 672-104; Laws, 1958, ch. 248, § 4; 1971, ch. 
505, § 4] 

§ 91-19-13. [Codes, 1942, § 672-105; Laws, 1958, ch. 248, § 5] 

§ 91-19-15. [Codes, 1942, § 672-106; Laws, 1958, ch. 248, § 6; 1971, ch. 
505, § 5] 

§ 91-19-17. [Codes, 1942, § 672-107; Laws, 1958, ch. 248, § 7; 1971, ch. 
505, § 6] 

§ 91-19-19. [Codes, 1942, § 672-108; Laws, 1958, ch. 248, § 8; 1960, ch. 
217 § 9] 

Editor's Note — Former § 91-19-1 was entitled: Short title. 

Former § 91-19-3 was entitled: Construction of chapter. 

Former § 91-19-5 was entitled: Definitions. 

Former § 91-19-7 was entitled: Manner of making gift. 

Former § 91-19-9 was entitled: Effect of gift. 

Former § 91-19-11 was entitled: Duties and powers of custodian. 

Former § 91-19-13 was entitled: Custodian's expenses, compensation, bond and 
liabilities. 

Former § 91-19-15 was entitled: Exemption of third persons from liability. 

Former § 91-19-17 was entitled: Resignation, death or removal of custodian; bond; 
appointment of successor custodian. 

Former § 91-19-19 was entitled: Accounting by custodian. 
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CHAPTER 20 
Transfers to Minors 

Sec. 

91-20-1. Short title. 

91-20-3. Definitions. 

91-20-5. Applicability of chapter; jurisdiction. 

91-20-7. Nomination of custodian. 

91-20-9. Transfer by irrevocable gift or exercise of appointment power in favor of 

custodian. 

91-20-11. Transfer to custodian by personal representative or trustee as autho- 

rized by will or trust; designation of custodian by personal representa- 
tive or trustee. 

91-20-13. Transfer by personal representative, trustee, or conservator to another 

adult or trust company as custodian without authorization by will or 
trust; prerequisites. 

91-20-15. Transfer to custodian by one holding property of or owing debt to minor; 

designation of custodian. 

91-20-17. Written receipt from custodian; effect. 

91-20-19. Creation and transfer of custodial property. 

91-20-21. One custodian for one minor. 

91-20-23. Factors not affecting validity of transfer; powers and duties of custodian 

unalterable. 

91-20-25. Powers and duties of custodian; standard of care; records. 

91-20-27. Custodian's exercise of powers and authority over custodial property. 

91-20-29. Delivery of property or money to minor; expenditure for benefit of minor; 

conditions; court order. 

91-20-31. Reimbursement of custodian for expenses; compensation of custodian; 

bond unnecessary. 

91-20-33. Good faith reliance on capacity of purported custodian. 

91-20-35. Assertion of claim against custodial property; personal liability of 

custodian or minor. 

91-20-37. Declination to serve or resignation as custodian; nomination of substi- 

tute custodian; designation of successor custodian; transfer of property. 

91-20-39. Petition for accounting or determination of responsibility for claims; 

accounting upon removal of custodian. 

91-20-41. Time for transfer of custodial property to minor or minor's estate. 

91-20-43. Applicability of chapter to certain transfers. 

91-20-45. Validation of transfers predating chapter; application of chapter to prior 

transfers. 

91-20-47. Construction of chapter. 

91-20-49. Severability of provisions of chapter. 

§ 91-20-1. Short title. 

This chapter may be cited as the "Mississippi Uniform Transfers to Minors 
Act." 

SOURCES: Laws, 1994, ch. 416, § 1, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
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Transfers to Minors § 91-20-3 

minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

Comparable Laws from other States — Alabama Code, §§ 35-5A-1 through 
35-5A-24. 

Arkansas Code Annotated, §§ 9-26-201 through 9-26-227. 

Georgia Code Annotated, §§ 4-5-110 through 44-5-134. 

Louisiana Revised Statutes Annotated, §§ 9:751 through 9:773. 

Tennessee Code Annotated, §§ 35-7-201 through 35-7-226. 

Texas Property Code, §§ 141.001 through 141.025. 

RESEARCH REFERENCES 

Practice References. Robinson and Christensen, International Estate Plan- 

Mobley, Pritchard on the Law of Wills and ning, Second Edition (Matthew Bender). 

Administration of Estates, Fifth Edition Murphy's Will Clauses: Annotations 

(Michie). and Forms with Tax Effects (Matthew 

Burke, Friel, and Gagliardi, Modern Es- Bender), 

tate Planning, Second Edition (Matthew Nossaman and Wyatt, Trust Adminis- 

Bender). tration and Taxation (Matthew Bender). 

Freeman and Rapkin Planning for Bickel? LM Tmsts . Forms and Prac . 

Large Estates (Matthew Bender). ^ (Matthew Bender) 

bcnoenblum, Estate Planning *orms ^ , ™ . ~ , ^^ -0™/^ 

and Clauses with CD Rom (Anderson Pub- n Esta ^ P anmn ^ Packa * e (CD-ROM) 

hshing). (LexisNexis). 

§ 91-20-3. Definitions. 

In this chapter: 

(a) "Adult" means an individual who has attained the age of twenty-one 
(21) years. 

(b) "Benefit plan" means an employer's plan for the benefit of an 
employee or partner. 

(c) "Broker" means a person lawfully engaged in the business of 
effecting transactions in securities or commodities for the person's own 
account or for the account of others. 

(d) "Conservator" means a person appointed or qualified by a court to 
act as general, limited or temporary guardian of a minor's property or a 
person legally authorized to perform substantially the same functions. 

(e) "Court" means the chancery court of the county in which the parties 
reside. 

(f) "Custodial property" means (i) any interest in property transferred 
to a custodian under this chapter and (ii) the income from and proceeds of 
that interest in property. 

(g) "Custodian" means a person so designated under § 91-20-19 or a 
successor or substitute custodian designated under § 91-20-37. 

(h) "Financial institution" means a bank, trust company, savings insti- 
tution or credit union, chartered and supervised under state or federal law. 
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§ 91-20-5 Trusts and Estates 

(i) "Legal representative" means an individual's personal representa- 
tive or conservator. 

(j) "Member of the minor's family" means the minor's parent, steppar- 
ent, spouse, grandparent, brother, sister, uncle or aunt, whether of the whole 
or half blood or by adoption. 

(k) "Minor" means an individual who has not attained the age of 
twenty-one (21) years. 

(I) "Person" means an individual, corporation, organization or other 
legal entity. 

(m) "Personal representative" means an executor, administrator, suc- 
cessor personal representative or special administrator of a decedent's estate 
or a person legally authorized to perform substantially the same functions. 

(n) "State" includes any state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico and any territory or possession 
subject to the legislative authority of the United States. 

(o) "Transfer" means a transaction that creates custodial property 
under Section 91-20-19. 

(p) "Transferor" means a person who makes a transfer under this 
chapter. 

(q) "Trust company" means a financial institution, corporation or other 
legal entity authorized to exercise general trust powers. 

SOURCES: Laws, 1994, ch. 416, § 2, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 

"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

Cross References — Another definition of "minor," see § 1-3-27. 

Savings banks as qualified institutions within meaning of that term as used in 
Uniform Gifts to Minors Law, see § 81-14-385. 

RESEARCH REFERENCES 

ALR. Wills: what constitutes "bank," Am Jur. 38 Am. Jur. 2d, Gifts §§ 1 et 
"checking," or "savings" account, within seq., 7, 8. 
meaning of bequest. 31 A.L.R.4th 688. CJS. 38A C.J.S., Gifts §§ 1 et seq. 

§ 91-20-5. Applicability of chapter; jurisdiction. 

(1) This chapter applies to a transfer that refers to this chapter in the 
designation under Section 91-20-19(1) by which the transfer is made if at the 
time of the transfer, the transferor, the minor or the custodian is a resident of 
this state or the custodial property is located in this state. The custodianship 
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so created remains subject to this chapter despite a subsequent change in 
residence of a transferor, the minor or the custodian or the removal of custodial 
property from this state. 

(2) A person designated as custodian under this chapter is subject to 
personal jurisdiction in this state with respect to any matter relating to the 
custodianship. 

(3) A transfer that purports to be made and which is valid under the 
Uniform Transfers to Minors Act, the Uniform Gifts to Minors Act or a 
substantially similar act of another state is governed by the law of the 
designated state and may be executed and is enforceable in this state if at the 
time of the transfer, the transferor, the minor or the custodian is a resident of 
the designated state or the custodial property is located in the designated 
state. 

SOURCES: Laws, 1994, ch. 416, § 3, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 229. 

§ 91-20-7. Nomination of custodian. 

(1) A person having the right to designate the recipient of property 
transferable upon the occurrence of a future event may revocably nominate a 
custodian to receive the property for a minor beneficiary upon the occurrence 
of the event by naming the custodian followed in substance by the words: "As 
custodian for (name of minor) under the Mississippi Uniform Trans- 
fers to Minors Act." The nomination may name one or more persons as 
substitute custodians to whom the property must be transferred, in the order 
named, if the first nominated custodian dies before the transfer or is unable, 
declines or is ineligible to serve. The nomination may be made in a will, a trust, 
a deed, an instrument exercising a power of appointment or in a writing 
designating a beneficiary of contractual rights which is registered with or 
delivered to the payor, issuer or other obligor of the contractual rights. 

(2) A custodian nominated under this section must be a person to whom a 
transfer of property of that kind may be made under Section 91-20-19(1). 

(3) The nomination of a custodian under this section does not create 
custodial property until the nominating instrument becomes irrevocable or a 
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§ 91-20-9 Trusts and Estates 

transfer to the nominated custodian is completed under Section 91-20-19. 
Unless the nomination of a custodian has been revoked, upon the occurrence of 
the future event the custodianship becomes effective and the custodian shall 
enforce a transfer of the custodial property pursuant to Section 91-20-19. 

SOURCES: Laws, 1994, ch. 416, § 4, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 

§ 91-20-9. Transfer by irrevocable gift or exercise of appoint- 
ment power in favor of custodian. 

A person may make a transfer by irrevocable gift to, or the irrevocable 
exercise of a power of appointment in favor of, a custodian for the benefit of a 
minor pursuant to Section 91-20-19. 

SOURCES: Laws, 1994, ch. 416, § 5, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 
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§ 91-20-11. Transfer to custodian by personal representative 
or trustee as authorized by will or trust; designation of 
custodian by personal representative or trustee. 

(1) A personal representative or trustee may make an irrevocable transfer 
pursuant to Section 91-20-19 to a custodian for the benefit of a minor as 
authorized in the governing will or trust. 

(2) If the testator or settlor has nominated a custodian under Section 
91-20-7 to receive the custodial property, the transfer must be made to that 
person. 

(3) If the testator or settlor has not nominated a custodian under Section 
91-20-7, or all persons so nominated as custodian die before the transfer or are 
unable, decline or are ineligible to serve, the personal representative or the 
trustee, as the case may be, shall designate the custodian from among those 
eligible to serve as custodian for property of that kind under Section 91-20- 
19(1). 

SOURCES: Laws, 1994, ch. 416, § 6, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 

§ 91-20-13. Transfer by personal representative, trustee, or 
conservator to another adult or trust company as custodian 
without authorization by will or trust; prerequisites. 

(1) Subject to subsection (3), a personal representative or trustee may 
make an irrevocable transfer to another adult or trust company as custodian 
for the benefit of a minor pursuant to Section 91-20-19, in the absence of a will 
or under a will or trust that does not contain an authorization to do so. 

(2) Subject to subsection (3), a conservator may make an irrevocable 
transfer to another adult or trust company as custodian for the benefit of the 
minor pursuant to Section 91-20-19. 

(3) A transfer under subsection (1) or (2) may be made only if (a) the 
personal representative, trustee or conservator considers the transfer to be in 
the best interest of the minor, (b) the transfer is not prohibited by or 
inconsistent with provisions of the applicable will, trust agreement or other 
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governing instrument, and (c) the transfer is authorized by the court if it 
exceeds Ten Thousand Dollars ($10,000.00) in value. 

SOURCES: Laws, 1994, ch. 416, § 7, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 

§ 91-20-15. Transfer to custodian by one holding property of 
or owing debt to minor; designation of custodian. 

(1) Subject to subsections (2) and (3), a person not subject to Section 
91-20-11 or 91-20-13 who holds property of or owes a liquidated debt to a minor 
not having a conservator may make an irrevocable transfer to a custodian for 
the benefit of the minor pursuant to Section 91-20-19. 

(2) If a person having the right to do so under Section 91-20-7 has 
nominated a custodian under that section to receive the custodial property, the 
transfer must be made to that person. 

(3) If no custodian has been nominated under Section 91-20-7, or all 
persons so nominated as custodian die before the transfer or are unable, 
decline or are ineligible to serve, a transfer under this section may be made to 
an adult member of the minor's family or to a trust company unless the 
property exceeds Ten Thousand Dollars ($10,000.00) in value. 

SOURCES: Laws, 1994, ch. 416, § 8, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and §§ 130:61 et seq. (gifts to minors); 130:65 
Ward § 230. (gifts of unregistered securities). 

9 Am. Jur. Legal Forms 2d (Rev), Gifts 

§ 91-20-17. Written receipt from custodian; effect. 

A written acknowledgment of delivery by a custodian constitutes a 
sufficient receipt and discharge for custodial property transferred to the 
custodian pursuant to this chapter. 

SOURCES: Laws, 1994, ch. 416, § 9, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 

§ 91-20-19. Creation and transfer of custodial property. 

(1) Custodial property is created and a transfer is made whenever: 

(a) An uncertificated security or a certificated security in registered 
form is either: 

(i) Registered in the name of the transferor, an adult other than the 
transferor or a trust company, followed in substance by the words: "as 

custodian for (name of minor) under the Mississippi Uniform 

Transfers to Minors Act"; or 

(ii) Delivered if in certificated form, or any document necessary for 
the transfer of an uncertificated security is delivered, together with any 
necessary endorsement to an adult other than the transferor or to a trust 
company as custodian, accompanied by an instrument in substantially the 
form set forth in subsection (2); 

(b) Money is paid or delivered to a broker or financial institution for 
credit to an account in the name of the transferor, an adult other than the 
transferor or a trust company, followed in substance by the words: "as 

custodian for (name of minor) under the Mississippi Uniform 

Transfers to Minors Act"; 

(c) The ownership of a life or endowment insurance policy or annuity 
contract is either: 
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(i) Registered with the issuer in the name of the transferor, an adult 
other than the transferor or a trust company, followed in substance by the 

words: "as custodian for (name of minor) under the Mississippi 

Uniform Transfers to Minors Act"; or 

(ii) Assigned in a writing delivered to an adult other than the 
transferor or to a trust company whose name in the assignment is followed 

in substance by the words: "as custodian for (name of minor) 

under the Mississippi Uniform Transfers to Minors Act"; 

(d) An irrevocable exercise of a power of appointment or an irrevocable 
present right to future payment under a contract is the subject of a written 
notification delivered to the payor, issuer or other obligor that the right is 
transferred to the transferor, an adult other than the transferor or a trust 
company, whose name in the notification is followed in substance by the 

words: "as custodian for (name of minor) under the Mississippi 

Uniform Transfers to Minors Act"; 

(e) An interest in real property is recorded in the name of the transferor, 
an adult other than the transferor or a trust company, followed in substance 

by the words: "as custodian for (name of minor) under the 

Mississippi Uniform Transfers to Minors Act"; 

(f) A certificate of title issued by a department or agency of a state or of 
the United States which evidences title to tangible personal property is 
either: 

(i) Issued in the name of the transferor, an adult other than the 
transferor or a trust company, followed in substance by the words: "as 

custodian for (name of minor) under the Mississippi Uniform 

Transfers to Minors Act"; or 

(ii) Delivered to an adult other than the transferor or to a trust 
company, endorsed to that person followed in substance by the words: "as 

custodian for (name of minor) under the Mississippi Uniform 

Transfers to Minors Act"; or 

(g) An interest in any property not described in paragraphs (1) through 
(6) is transferred to an adult other than the transferor or to a trust company 
by a written instrument in substantially the form set forth in subsection 
(b). 

(2) An instrument in the following form satisfies the requirements of 
paragraph (a)(ii) and (g) of subsection (1): 

"TRANSFER UNDER THE MISSISSIPPI UNIFORM 

TRANSFERS TO MINORS ACT 

I, (name of transferor or name and representative capacity if a 

fiduciary) hereby transfer to (name of custodian), as custodian for 

(name of minor) under the Mississippi Uniform Transfers to Minors 

Act, the following: (insert a description of the custodial property sufficient to 
identify it). 
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Dated: 



(Signature) 



(name of custodian) acknowledges receipt of the prop- 
erty described above as custodian for the minor named above under the 
Mississippi Uniform Transfers to Minors Act. 

Dated: 



(Signature of Custodian)" 

(3) A transferor shall place the custodian in control of the custodial 
property as soon as practicable. 

SOURCES: Laws, 1994, ch. 416, § 10, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

Cross References — Delivery of ward's property to guardian, see §§ 93-13-31 et 
seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gifts §§ 68 et CJS. 38A C.J.S., Gifts § 41. 
seq. 

39 Am. Jur. 2d, Guardian and Ward 
§ 230. 

§ 91-20-21. One custodian for one minor. 

A transfer may be made only for one (1) minor, and only one (1) person may 
be the custodian. All custodial property held under this chapter by the same 
custodian for the benefit of the same minor constitutes a single custodianship. 

SOURCES: Laws, 1994, ch. 416, § 11, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
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minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 

§ 91-20-23. Factors not affecting validity of transfer; powers 
and duties of custodian unalterable. 

(1) The validity of a transfer made in a manner prescribed in this chapter 
is not affected by: 

(a) Failure of the transferor to comply with Section 91-20-19(3) concern- 
ing possession and control; 

(b) Designation of an ineligible custodian, except designation of the 
transferor in the case of property for which the transferor is ineligible to 
serve as custodian under Section 91-20-19(1); or 

(c) Death or incapacity of a person nominated under Section 91-20-7 or 
designated under Section 91-20-19 as custodian or the disclaimer of the office 
by that person. 

(2) A transfer made pursuant to Section 91-20-19 is irrevocable, and the 
custodial property is indefeasibly vested in the minor, but the custodian has all 
the rights, powers, duties and authority provided in this chapter, and neither 
the minor nor the minor's legal representative has any right, power, duty or 
authority with respect to the custodial property except as provided in this 
chapter. 

(3) By making a transfer, the transferor incorporates in the disposition all 
the provisions of this chapter and grants to the custodian, and to any third 
person dealing with a person designated as custodian, the respective powers, 
rights and immunities provided in this chapter. 

SOURCES: Laws, 1994, ch. 416, § 12, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 230. 
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§ 91-20-25. Powers and duties of custodian; standard of care; 
records. 

(1) A custodian shall: 

(a) Take control of custodial property; 

(b) Register or record title to custodial property if appropriate; and 

(c) Collect, hold, manage, invest and reinvest custodial property. 

(2) In dealing with custodial property, a custodian shall observe the 
standard of care that would be observed by a prudent person dealing with 
property of another and is not limited by any other statute restricting 
investments by fiduciaries. If a custodian has a special skill or expertise or is 
named custodian on the basis of representations of a special skill or expertise, 
the custodian shall use that skill or expertise. However, a custodian, in the 
custodian's discretion and without liability to the minor or the minor's estate, 
may retain any custodial property received from a transferor. 

(3) A custodian may invest in or pay premiums on life insurance or 
endowment policies on (a) the life of the minor only if the minor or the minor's 
estate is the sole beneficiary, or (b) the life of another person in whom the 
minor has an insurable interest only to the extent that the minor, the minor's 
estate, or the custodian in the capacity of custodian, is the irrevocable 
beneficiary. 

(4) A custodian at all times shall keep custodial property separate and 
distinct from all other property in a manner sufficient to identify it clearly as 
custodial property of the minor. Custodial property consisting of an undivided 
interest is so identified if the minor's interest is held as a tenant in common 
and is fixed. Custodial property subject to recordation is so identified if it is 
recorded, and custodial property subject to registration is so identified if it is 
either registered, or held in an account designated, in the name of the 
custodian, followed in substance by the words: "as a custodian for 

(name of minor) under the Mississippi Uniform Transfers to 

Minors Act." 

(5) A custodian shall keep records of all transactions with respect to 
custodial property, including information necessary for the preparation of the 
minor's tax returns, and shall make them available for inspection at reason- 
able intervals by a parent or legal representative of the minor or by the minor 
if the minor has attained the age of fourteen (14) years. 

SOURCES: Laws, 1994, ch. 416, § 13, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 231. 

§ 91-20-27. Custodian's exercise of powers and authority over 
custodial property. 

(1) A custodian, acting in a custodial capacity, has all the rights, powers 
and authority over custodial property that unmarried adult owners have over 
their own property, but a custodian may exercise those rights, powers and 
authority in that capacity only 

(2) This section does not relieve a custodian from liability for breach of 
Section 91-20-25. 

SOURCES: Laws, 1994, ch. 416, § 14, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 231. 

§ 91-20-29. Delivery of property or money to minor; expendi- 
ture for benefit of minor; conditions; court order. 

(1) A custodian may deliver or pay to the minor or expend for the minor's 
benefit so much of the custodial property as the custodian considers advisable 
for the use and benefit of the minor, without court order and without regard to 
(a) the duty or ability of the custodian personally or of any other person to 
support the minor, or (b) any other income or property of the minor which may 
be applicable or available for that purpose. 

(2) On petition of an interested person or the minor if the minor has 
attained the age of fourteen (14) years, the court may order the custodian to 
deliver or pay to the minor or expend for the minor's benefit so much of the 
custodial property as the court considers advisable for the use and benefit of 
the minor. 

(3) A delivery, payment or expenditure under this section is in addition to, 
not in substitution for, and does not affect any obligation of a person to support 
the minor. 
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SOURCES: Laws, 1994, ch. 416, § 15, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

JUDICIAL DECISIONS 

1. College expenses. or the custodian may withdraw funds for 

A minor may reach the assets of an college expenses. Saliba v. Saliba, 753 So. 

account in her name through the custo- 2d 1095 (Miss. 2000). 
dian of the account; and either the minor 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 231. 

§ 91-20-31. Reimbursement of custodian for expenses; com- 
pensation of custodian; bond unnecessary. 

(1) A custodian is entitled to reimbursement from custodial property for 
reasonable expenses incurred in the performance of the custodian's duties. 

(2) Except for one who is a transferor under Section 91-20-9, a custodian 
has a noncumulative election during each calendar year to charge reasonable 
compensation for services performed during that year. 

(3) Except as provided in Section 91-20-37(6), a custodian need not give a 
bond. 

SOURCES: Laws, 1994, ch. 416, § 16, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 231. 
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§ 91-20-33. Good faith reliance on capacity of purported cus- 
todian. 

A third person in good faith and without court order may act on the 
instructions of or otherwise deal with any person purporting to make a 
transfer or purporting to act in the capacity of a custodian and, in the absence 
of knowledge, is not responsible for determining: 

(a) The validity of the purported custodian's designation; 

(b) The propriety of, or the authority under this chapter for, any act of 
the purported custodian; 

(c) The validity or propriety under this chapter of any instrument or 
instructions executed or given either by the person purporting to make a 
transfer or by the purported custodian; or 

(d) The propriety of the application of any property of the minor 
delivered to the purported custodian. 

SOURCES: Laws, 1994, ch. 416, § 17, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 231. 

§ 91-20-35. Assertion of claim against custodial property; per- 
sonal liability of custodian or minor. 

(1) A claim based on (a) a contract entered into by a custodian acting in a 
custodial capacity, (b) an obligation arising from the ownership or control of 
custodial property, or (c) a tort committed during the custodianship, may be 
asserted against the custodial property by proceeding against the custodian in 
the custodial capacity, whether or not the custodian or the minor is personally 
liable therefor. 

(2) A custodian is not personally liable: 

(a) On a contract properly entered into in the custodial capacity unless 
the custodian fails to reveal that capacity and to identify the custodianship 
in the contract; or 

(b) For an obligation arising from control of custodial property or for a 
tort committed during the custodianship unless the custodian is personally 
at fault. 
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(3) A minor is not personally liable for an obligation arising from owner- 
ship of custodial property or for a tort committed during the custodianship 
unless the minor is personally at fault. 

SOURCES: Laws, 1994, ch. 416, § 18, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 231. 

§ 91-20-37. Declination to serve or resignation as custodian; 
nomination of substitute custodian; designation of succes- 
sor custodian; transfer of property. 

(1) A person nominated under Section 91-20-7 or designated under 
Section 91-20-19 as custodian may decline to serve by delivering a valid 
disclaimer to the person who made the nomination or to the transferor or the 
transferor's legal representative. If the event giving rise to a transfer has not 
occurred and no substitute custodian able, willing and eligible to serve was 
nominated under Section 91-20-7, the person who made the nomination may 
nominate a substitute custodian under Section 91-20-7; otherwise the trans- 
feror or the transferor's legal representative shall designate a substitute 
custodian at the time of the transfer, in either case from among the persons 
eligible to serve as custodian for that kind of property under Section 91-20- 
19(1). The custodian so designated has the rights of a successor custodian. 

(2) A custodian at any time may designate a trust company or an adult 
other than a transferor under Section 91-20-9 as successor custodian by 
executing and dating an instrument of designation before a subscribing 
witness other than the successor. If the instrument of designation does not 
contain or is not accompanied by the resignation of the custodian, the 
designation of the successor does not take effect until the custodian resigns, 
dies, becomes incapacitated or is removed. 

(3) A custodian may resign at any time by delivering written notice to the 
minor if the minor has attained the age of fourteen (14) years and to the 
successor custodian and by delivering the custodial property to the successor 
custodian. 

(4) If a custodian is ineligible, dies or becomes incapacitated without 
having effectively designated a successor and the minor has attained the age 
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of fourteen (14) years, the minor may designate as successor custodian, in the 
manner prescribed in subsection (2), an adult member of the minor's family, a 
conservator of the minor or a trust company. If the minor has not attained the 
age of fourteen (14) years or fails to act within sixty (60) days after the 
ineligibility, death or incapacity, the conservator of the minor becomes succes- 
sor custodian. If the minor has no conservator or the conservator declines to 
act, the transferor, the legal representative of the transferor or of the 
custodian, an adult member of the minor's family, or any other interested 
person may petition the court to designate a successor custodian. 

(5) A custodian who declines to serve under subsection (1) or resigns 
under subsection (3) or the legal representative of a deceased or incapacitated 
custodian, as soon as practicable, shall put the custodial property and records 
in the possession and control of the successor custodian. The successor 
custodian by action may enforce the obligation to deliver custodial property 
and records and becomes responsible for each item as received. 

(6) A transferor, the legal representative of a transferor, an adult member 
of the minor's family, a guardian of the person of the minor, the conservator of 
the minor, or the minor if the minor has attained the age of fourteen (14) years 
may petition the court to remove the custodian for cause and to designate a 
successor custodian other than a transferor under § 91-20-9 or to require the 
custodian to give appropriate bond. 

SOURCES: Laws, 1994, ch. 416, § 19, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and dian by donor; § 130:68 (custodian's res- 
Ward § 231. ignation and designation of successor). 

9 Am. Jur. Legal Forms 2d, Gifts, 
§ 130:67 (designation of successor custo- 

§ 91-20-39. Petition for accounting or determination of re- 
sponsibility for claims; accounting upon removal of custo- 
dian. 

(1) A minor who has attained the age of fourteen (14) years, the minor's 
guardian of the person or legal representative, an adult member of the minor's 
family, a transferor or a transferor's legal representative may petition the 
court (a) for an accounting by the custodian or the custodian's legal represen- 
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tative, or (b) for a determination of responsibility, as between the custodial 
property and the custodian personally, for claims against the custodial prop- 
erty unless the responsibility has been adjudicated in an action under Section 
91-20-35 to which the minor or the minor's legal representative was a party. 

(2) A successor custodian may petition the court for an accounting by the 
predecessor custodian. 

(3) The court, in a proceeding under this chapter or in any other 
proceeding, may require or permit the custodian or the custodian's legal 
representative to account. 

(4) If a custodian is removed under Section 91-20-37(6), the court shall 
require an accounting and order delivery of the custodial property and records 
to the successor custodian and the execution of all instruments required for 
transfer of the custodial property. 

SOURCES: Laws, 1994, ch. 416, § 20, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 

"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

Cross References — Jurisdiction of chancery court in general, see § 9-5-81. 

Duties of chancery clerk in regard to guardianship, see § 9-5-137. 

Production of vouchers in guardianship proceedings, see § 93-13-73. 

§ 91-20-41. Time for transfer of custodial property to minor 
or minor's estate. 

The custodian shall transfer in an appropriate manner the custodial 
property to the minor or to the minor's estate upon the earlier of: 

(a) The minor's attainment of twenty-one (21) years of age with respect 
to custodial property transferred under Section 91-20-9 or 91-20-11; 

(b) The minor's attainment of eighteen (18) years of age with respect to 
custodial property transferred under Section 91-20-13 or 91-20-15; or 

(c) The minor's death. 

SOURCES: Laws, 1994, ch. 416, § 21, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
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91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

§ 91-20-43. Applicability of chapter to certain transfers. 

This chapter applies to a transfer within the scope of Section 91-20-5 made 
after its effective date if: 

(a) The transfer purports to have been made under the Mississippi 
Uniform Gifts to Minors Law, Sections 91-19-1 through 91-19-19; or 

(b) The instrument by which the transfer purports to have been made 
uses in substance the designation "as custodian under the Uniform Gifts to 
Minors Act" or "as custodian under the Uniform Transfers to Minors Act" of 
any other state, and the application of this chapter is necessary to validate 
the transfer. 

SOURCES: Laws, 1994, ch. 416, § 22, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

§ 91-20-45. Validation of transfers predating chapter; appli- 
cation of chapter to prior transfers. 

(1) Any transfer of custodial property as now defined in this chapter made 
before January 1, 1995, is validated notwithstanding that there was no specific 
authority in the Mississippi Uniform Gifts to Minors Act for the coverage of 
custodial property of that kind or for a transfer from that source at the time the 
transfer was made. 

(2) This chapter applies to all transfers made before the effective date of 
this chapter in a manner and form prescribed in the Mississippi Uniform Gifts 
to Minors Law except insofar as the application impairs constitutionally vested 
rights or extends the duration of custodianships in existence on January 1, 
1995. 

SOURCES: Laws, 1994, ch. 416, § 23, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
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manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

§ 91-20-47. Construction of chapter. 

This chapter shall be applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of this chapter 
among states enacting it. 

SOURCES: Laws, 1994, ch. 416, § 24, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 

§ 91-20-49. Severability of provisions of chapter. 

If any provisions of this chapter or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or 
applications of this chapter which can be given effect without the invalid 
provision or application, and to this end provisions of this chapter are 
severable. 

SOURCES: Laws, 1994, ch. 416, § 25, eff from and after January 1, 1995. 

Editor's Note — Laws, 1994, ch. 416, § 26, provides as follows: 
"SECTION 26. Sections 91-19-1, 91-19-3, 91-19-5, 91-19-7, 91-19-9, 91-19-11, 91-19- 
13, 91-19-15, 91-19-17 and 91-19-19, Mississippi Code of 1972, entitled the "Mississippi 
Uniform Gifts to Minors Law," which regulate the manner of making certain gifts to 
minors, are repealed. To the extent that this act, by virtue of Section 23(2), does not 
apply to transfers made in a manner prescribed in the Mississippi Uniform Gifts to 
Minors Law or to the powers, duties and immunities conferred by transfers in that 
manner upon custodians and persons dealing with custodians, the repeal of Sections 
91-19-1 through 91-19-19 does not affect those transfers or those powers, duties and 
immunities." 
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CHAPTER 21 
Uniform Transfer-on-Death Security Registration Act 

Sec. 

91-21-1. Short title. 

91-21-3. Definitions. 

91-21-5. Registration in beneficiary form; sole or joint tenancy ownership. 

91-21-7. Registration in beneficiary form; applicable law. 

91-21-9. Origination of registration in beneficiary form. 

91-21-11. Form of registration in beneficiary form. 

91-21-13. Effect of registration in beneficiary form. 

91-21-15. Ownership on death of owner. 

91-21-17. Protection of registering entity. 

91-21-19. Nontestamentary transfer on death. 

91-21-21. Terms, conditions, and forms for registration. 

91-21-23. Rules of construction. 

91-21-25. Application of chapter. 

§ 91-21-1. Short title. 

This chapter shall be known and may be cited as the "Mississippi Uniform 
Transfer-on-Death Security Registration Act." 

SOURCES: Laws, 1997, ch. 413, § 1, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 

The transfer of securities, see §§ 75-8-301 et seq. 

The registration of securities, see §§ 75-8-401 et seq. 

Comparable Laws from other States — Alabama Code, §§ 5-24-1 through 
5-24-34, 8-6-140 through 8-6-151. 

Arkansas Code Annotated, §§ 28-14-101 through 28-14-112. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gifts § 3. Christensen, International Estate Plan- 
Practice References. Robinson and ning, Second Edition (Matthew Bender). 

Mobley, Pritchard on the Law of Wills and Murphy's Will Clauses: Annotations 

Administration of Estates, Fifth Edition an d Forms with Tax Effects (Matthew 

(Michie). Bender). 

Burke, Friel, and Gagliardi, Modern Es- Nossaman and Wyatt, Trust Adminis- 

tate Planning, Second Edition (Matthew tration and Taxation (Matthew Bender). 

Bender). Bickel, Living Trusts: Forms and Prac- 

Freeman and Rapkin Planning for ^ (Matthew Bender) . 

lM l£^^!ESi Forms „«£ «-** ***** «***> 

and Clauses with CD Rom (Anderson Pub- (LexisJN exis) - 

lishing). 

§ 91-21-3. Definitions. 

In this chapter, unless the context otherwise requires: 
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(a) "Beneficiary form" means a registration of a security which indicates 
the present owner of the security and the intention of the owner regarding 
the person who will become the owner of the security upon the death of the 
owner. 

(b) "Devisee" means any person designated in a will to receive a 
disposition of real or personal property. 

(c) "Heirs" mean those persons, including the surviving spouse, who are 
entitled under the statutes of intestate succession to the property of a 
decedent. 

(d) "Person" means an individual, a corporation, an organization or 
other legal entity. 

(e) "Personal representative" includes executor, administrator, succes- 
sor personal representative, special administrator, and persons who perform 
substantially the same function under the law governing their status. 

(f) "Property" includes both real and personal property or any interest 
therein and means anything that may be the subject of ownership. 

(g) "Register," including its derivatives, means to issue a certificate 
showing the ownership of a certificated security or, in the case of an 
uncertificated security, to initiate or transfer an account showing ownership 
of securities. 

(h) "Registering entity" means a person who originates or transfers a 
security title by registration, and includes a broker maintaining security 
accounts for customers and a transfer agent or other person acting for or as 
an issuer of securities. 

(i) "Security" means a share, participation, or other interest in property, 
in a business or in an obligation of an enterprise or other issuer and includes 
a certificated security, an uncertificated security, and a security account. 

(j) "Security account" means (i) a reinvestment account associated with 
a security, a securities account with a broker, a cash balance in a brokerage 
account, cash, interest, earnings, or dividends earned or declared on a 
security in an account, a reinvestment account, or a brokerage account, 
whether or not credited to the account before the owner's death, or (ii) a cash 
balance or other property held for or due to the owner of a security as a 
replacement for or product of an account security, whether or not credited to 
the account before the owner's death. 

(k) "State" includes any state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or posses- 
sion subject to the legislative authority of the United States. 

SOURCES: Laws, 1997, ch. 413, § 2, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 
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RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-5. Registration in beneficiary form; sole or joint ten- 
ancy ownership. 

Only individuals whose registration of a security shows sole ownership by 
one (1) individual or multiple ownership by two (2) or more with right of 
survivorship, rather than as tenants in common, may obtain registration in 
beneficiary form. Multiple owners of a security registered in beneficiary form, 
hold as joint tenants with right of survivorship, as tenants by the entireties, or 
as owners of community property held in survivorship form, and not as tenants 
in common. 

SOURCES: Laws, 1997, ch. 413, § 3, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-7. Registration in beneficiary form; applicable law. 

A security may be registered in beneficiary form if the form is authorized 
by this or a similar statute of the state of organization of the issuer or 
registering entity, the location of the registering entity's principal office, the 
office of its transfer agent or its office making the registration, or by this or a 
similar statute of the law of the state listed as the owner's address at the time 
of registration. A registration governed by the law of a jurisdiction in which 
this or similar legislation is not in force or was not in force when a registration 
in beneficiary form was made is nevertheless presumed to be valid and 
authorized as a matter of contract law. 

SOURCES: Laws, 1997, ch. 413, § 4, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 
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§ 91-21-9. Origination of registration in beneficiary form. 

A security, whether evidenced by certificate or account, is registered in 
beneficiary form when the registration includes a designation of a beneficiary 
to take the ownership at the death of the owner or the deaths of all multiple 
owners. 

SOURCES: Laws, 1997, ch. 413, § 5, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-11. Form of registration in beneficiary form. 

Registration in beneficiary form may be shown by the words "transfer on 
death" or the abbreviation "TOD," or by the words "pay on death" or the 
abbreviation "POD," after the name of the registered owner and before the 
name of a beneficiary. 

SOURCES: Laws, 1997, ch. 413, § 6, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-13. Effect of registration in beneficiary form. 

The designation of a TOD beneficiary on a registration in beneficiary form 
has no effect on ownership until the owner's death. A registration of a security 
in beneficiary form may be cancelled or changed at any time by the sole owner 
or all the surviving owners without the consent of the beneficiary. 

SOURCES: Laws, 1997, ch. 413, § 7, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 
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RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-15. Ownership on death of owner. 

On death of a sole owner or the last to die of all multiple owners, 
ownership of securities registered in beneficiary form passes to the beneficiary 
or beneficiaries who survive all owners. On proof of death of all owners and 
compliance with any applicable requirements of the registering entity, a 
security registered in beneficiary form may be reregistered in the name of the 
beneficiary or beneficiaries who survived the death of all owners. Until division 
of the security after the death of all owners, multiple beneficiaries surviving 
the death of all owners hold their interests as tenants in common. If no 
beneficiary survives the death of all owners, the security belongs to the estate 
of the deceased sole owner or the estate of the last to die of all multiple owners. 

SOURCES: Laws, 1997, ch. 413, § 8, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-17. Protection of registering entity. 

(1) A registering entity is not required to offer or to accept a request for 
security registration in beneficiary form. If a registration in beneficiary form is 
offered by a registering entity, the owner requesting registration in beneficiary 
form assents to the protections given to the registering entity by this chapter. 

(2) By accepting a request for registration of a security in beneficiary 
form, the registering entity agrees that the registration will be implemented 
on death of the deceased owner as provided in this chapter. 

(3) A registering entity is discharged from all claims to a security by the 
estate, creditors, heirs or devisee of a deceased owner if it registers a transfer 
of the security in accordance with Section 91-21-15 and does so in good faith 
reliance (a) on the registration, (b) on this chapter, and (c) on information 
provided to it by affidavit of the personal representative of the deceased owner, 
or by the surviving beneficiary or by the surviving beneficiary's representa- 
tives, or other information available to the registering entity. The protections 
of this chapter do not extend to a reregistration or payment made after a 
registering entity has received written notice from any claimant to any interest 
in the security objecting to implementation of a registration in beneficiary 
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form. No other notice or other information available to the registering entity 
affects its right to protection under this chapter. 

(4) The protection provided by this chapter to the registering entity of a 
security does not affect the rights of beneficiaries in disputes between them- 
selves and other claimants to ownership of the security transferred or its value 
or proceeds. 

SOURCES: Laws, 1997, ch. 413, § 9, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-19. Nontestamentary transfer on death. 

(1) A transfer on death resulting from a registration in beneficiary form is 
effective by reason of the contract regarding the registration between the 
owner and the registering entity and this chapter and is not testamentary. 

(2) This chapter does not limit the rights of creditors of security owners 
against beneficiaries and other transferees under other laws of this state. 

SOURCES: Laws, 1997, ch. 413, § 10, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-21. Terms, conditions, and forms for registration. 

(1) A registering entity offering to accept registrations in beneficiary form 
may establish the terms and conditions under which it will receive requests (a) 
for registrations in beneficiary form, and (b) for implementation of registra- 
tions in beneficiary form, including requests for cancellation of previously 
registered TOD beneficiary designations and requests for reregistration to 
effect a change of beneficiary. The terms and conditions so established may 
provide for proving death, avoiding or resolving any problems concerning 
fractional shares, designating primary and contingent beneficiaries, and 
substituting a named beneficiary's descendants to take in the place of the 
named beneficiary in the event of the beneficiary's death. Substitution may be 
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indicated by appending to the name of the primary beneficiary the letters 
LDPS, standing for "lineal descendants per stirpes." This designation substi- 
tutes a deceased beneficiary's descendants who survive the owner for a 
beneficiary who fails to so survive, the descendants to be identified and to 
share in accordance with the law of the beneficiary's domicile at the owner's 
death governing inheritance by descendants of an intestate. Other forms of 
identifying beneficiaries who are to take on one or more contingencies, and 
rules for providing proofs and assurances needed to satisfy reasonable con- 
cerns by registering entities regarding conditions and identities relevant to 
accurate implementation of registration beneficiary form, may be contained in 
a registering entity's terms and conditions. 

(2) The following are illustrations of registrations in beneficiary form 
which a registering entity may authorize: 

(a) Sole owner-sole beneficiary: John S Brown TOD (or POD) John S 
Brown Jr. 

(b) Multiple owners-sole beneficiary: John S Brown Mary B Brown JT 
TEN TOD John S Brown Jr. 

(c) Multiple owners-primary and secondary (substituted) beneficiaries: 
(i) John S Brown Mary B Brown JT TEN TOD John S Brown Jr SUB BENE 
Peter Q Brown; or (ii) John S Brown Mary B Brown JT TEN TOD John S 
Brown Jr LDPS. 

SOURCES: Laws, 1997, ch. 413, § 11, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-23. Rules of construction. 

(1) This chapter shall be liberally construed and applied to promote its 
underlying purposes and policy and to make uniform the laws with respect to 
the subject of these sections among states enacting them. 

(2) Unless displaced by the particular provisions of this chapter, the 
principles of law and equity supplement its provisions. 

SOURCES: Laws, 1997, ch. 413, § 12, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 
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RESEARCH REFERENCES 
Am Jur. 38 Am. Jur. 2d, Gifts § 3. 

§ 91-21-25. Application of chapter. 

This chapter applies to registrations of securities in beneficiary form made 
before or after July 1, 1997, by decedents dying on or after July 1, 1997. 

SOURCES: Laws, 1997, ch. 413, § 13, eff from and after passage (approved 
March 24, 1997). 

Cross References — Whether indorsement, instruction, or entitlement order with 
respect to security transfers is effective, see § 75-8-107. 
The transfer of securities, see §§ 75-8-301 et seq. 
The registration of securities, see §§ 75-8-401 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gifts § 3. 
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TITLE 93 
DOMESTIC RELATIONS 

Chapter 1. Marriage 93-1-1 

Chapter 3. Husband and Wife 93-3-1 
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Chapter 25. Uniform Interstate Family Support Act 93-25-1 

Chapter 27. Uniform Child Custody Jurisdiction and Enforcement Act ...93-27-101 

CHAPTER 1 
Marriage 

Sec. 

93-1-1. Certain marriages declared incestuous and void. 

93-1-3. Unlawful marriage; effect of marrying outside of and returning to state. 

93-1-5. Conditions precedent to issuance of license; penalty for noncompliance. 

93-1-7. Protest against issuance of license. 

93-1-9. Noncompliance with §§ 93-1-5 and 93-1-7 not to affect validity of 

solemnized marriage followed by cohabitation. 

93-1-11. Hours for issuance of licenses. 

93-1-13. License essential. 

93-1-15. License and solemnization required for valid marriage. 

93-1-17. By whom marriages may be solemnized. 

93-1-18. Validation of certain marriages performed by mayors. 

93-1-19. Marriage may be solemnized according to religious customs. 

93-1-21. Repealed. 

93-1-23. Custodian of records relating to marriage licenses. 

93-1-25. Solicitation of marriage ceremony unlawful; penalty. 

§ 93-1-1. Certain marriages declared incestuous and void. 

(1) The son shall not marry his grandmother, his mother, or his step- 
mother; the brother his sister; the father his daughter, or his legally adopted 
daughter, or his grand-daughter; the son shall not marry the daughter of his 
father begotten of his stepmother, or his aunt, being his father's or mother's 
sister, nor shall the children of brother or sister, or brothers and sisters 
intermarry being first cousins by blood. The father shall not marry his son's 
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widow; a man shall not marry his wife's daughter, or his wife's daughter's 
daughter, or his wife's son's daughter, or the daughter of his brother or sister; 
and the like prohibition shall extend to females in the same degrees. All 
marriages prohibited by this subsection are incestuous and void. 

(2) Any marriage between persons of the same gender is prohibited and 
null and void from the beginning. Any marriage between persons of the same 
gender that is valid in another jurisdiction does not constitute a legal or valid 
marriage in Mississippi. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 1 (8); 1857, ch. 40, art. 8; 1871, 
§§ 1762, 1763; 1880, §§ 1145, 1146; 1892, §§ 2857, 2858; Laws, 1906, §§ 3242, 
3243; Hemingway's 1917, §§ 2549, 2550; Laws, 1930, §§ 2359, 2360; Laws, 
1942, §§ 457, 458; Laws, 1922, ch. 235; Laws, 1946, ch. 283, § 1; Laws, 1997, 
ch. 301, § 1, eff from and after passage (approved February 12, 1997). 

Cross References — Annulment of void marriages, see §§ 93-7-1 et seq. 
Criminal offense of adultery and fornication generally, see § 97-29-1. 
Criminal offense of adultery and fornication between kindred, see § 97-29-5. 
Criminal offense of fornication between guardian and female ward, see § 97-29-7. 
Criminal offense of persons prohibited from marriage in Mississippi leaving state to 
be married, see § 97-29-9. 

Criminal offense of bigamy, see § 97-29-13. 
Criminal offense of incest, see §§ 97-29-27, 97-29-29. 
Domestic relations proceedings, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. defendant, and court may not impose pun- 
A chancellor properly set aside a sepa- ishment upon one not within strict letter 
rate maintenance agreement where the of law. State ex rel. Dist. Att'y v. Winslow, 
parties' marriage was void under § 93-1-1 208 Miss. 753, 45 So. 2d 574 (1950). 
because they were uncle and niece; equi- Construing Code 1942, §§ 457, 458, as 
table estoppel was not available, since the setting forth conditions under which mar- 
parties had equal access to all the facts riages are prohibited as incestuous under 
and ample opportunity to investigate the Code 1942, § 2234, there is no provision 
legality of the marriage, and public policy which clearly deals with the specific act of 
prevented validation of the void marriage a son-in-law in marrying his mother-in- 
by the doctrine of estoppel. Weeks v. law, and order sustaining demurrer to 
Weeks, 654 So. 2d 33 (Miss. 1995). indictment should be affirmed. State ex 
In prosecution for incest, rule of con- rel. Dist. Att'y v. Winslow, 208 Miss. 753, 
struction is one of strictness in favor of 45 So. 2d 574 (1950). 

RESEARCH REFERENCES 

ALR. Liability of one putative spouse to would have been valid if contracted within 

other for wrongfully inducing entry into or forum state. 82 A.L.R.3d 1240. 

cohabitation under illegal, void, or nonex- Sexual intercourse between persons re- 

istent marriage. 72 A.L.R.2d 956. lated by half blood as incest. 34 A.L.R.5th 

Prosecutrix in incest case as accomplice 723. 

or victim. 74 A.L.R.2d 705. Am Jur. 41 Am. Jur. 2d, Incest §§ 1 et 

Recognition by forum state of marriage seq. 

which, although invalid where contracted, 1 Am. Jur. PI & Pr Forms (Rev), Annul- 
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ment of Marriage, Forms 41, 42 (com- Rutkin, Family Law and Practice (Mat- 
plaint, petition, or declaration for annul- thew Bender), 
ment of incestuous marriage). Family Law Clause Library - CD Rom 

36 Am. Jur. Proof of Facts 2d 441, Va- (Matthew Bender), 

lidity of Marriage. Principles of the Law of Family Disso- 

CJS. 42 C.J.S., Incest §§ 2 et seq. lution: Analysis and Recommendations - 

55 C.J.S., Marriage § 16. American Law Institute (Matthew 

Lawyers' Edition. Federal constitu- Bender) 

tional right to marry - Supreme Court Gold . Bikin; Kolod Koritzinsky, 

cases. 96 L.Ed. 2d 716 Stark Divorce practice Handbook 

Law Reviews. Family Law At the lurn , M - i . x 

of the Century, 71 Miss. L.J. 781, Spring, u ™/TJ' a , r . . 

2QQ9 Child Custody and Visitation Law and 

Practice References. Family Law Lit- Practice (Matthew Bender), 
igation Guide with Forms: Discovery, Ev- 
idence, Trial Practice (Matthew Bender). 

§ 93-1-3. Unlawful marriage; effect of marrying outside of and 
returning to state. 

Any attempt to evade Section 93-1-1 by marrying out of this state and 
returning to it shall be within the prohibitions of said section. 

SOURCES: Codes, 1880, § 1147; 1892, § 2859; Laws, 1906, § 3244; Hemingway's 
1917, § 2551; Laws, 1930, § 2361; Laws, 1942, § 459. 

Cross References — Criminal offense of persons prohibited from marriage in 
Mississippi leaving state to be married, see § 97-29-9. 
Domestic relations proceedings, see Miss. R. Civ. P. 81. 

RESEARCH REFERENCES 

ALR. Recognition by forum state of Am Jur. 36 Am. Jur. Proof of Facts 2d 

marriage which, although invalid where 441, Validity of Marriage, 

contracted, would have been valid if con- Lawyers' Edition. Federal constitu- 

tracted within forum state. 82 A.L.R.3d tional right to marry. — Supreme Court 

1240. cases. 96 L. Ed. 2d 716. 

§ 93-1-5. Conditions precedent to issuance of license; penalty 
for noncompliance. 

It shall be unlawful for the circuit court clerk to issue a marriage license 
until the following conditions precedent have been complied with: 

(a) Parties desiring a marriage license shall make application therefor 
in writing to the clerk of the circuit court of any county in the state of 
Mississippi; provided, however, that if the female applicant shall be under 
the age of twenty-one (21) years and shall be a resident of the state of 
Mississippi, said application shall be made to the circuit court clerk of the 
county of residence of such female applicant. Said application shall be 
forthwith filed with the circuit court clerk and shall include the names, ages 
and addresses of the parties applying; the names and addresses of the 

329 



§ 93-1-5 Domestic Relations 

parents of the parties applying, and if no parents, then names and addresses 
of the guardian or next of kin; the signatures of witnesses; and any other 
data which may be required by law or the Mississippi State Board of Health. 
The application shall be sworn to by both applicants. 

(b) The application shall remain on file, open to the public, in the office 
of the circuit court clerk for a period of three (3) days before the clerk is 
authorized to issue the marriage license. Provided, however, that if satisfac- 
tory proof is furnished to the judge of any circuit, chancery or county court 
that sufficient reasons exist, then the judge of any such court in the judicial 
district where either of such parties resides if they be over the age of 
twenty-one (21) years, or where the female resides if she be under the age of 
twenty-one (21), may waive the three-day waiting period and by written 
instrument authorize the clerk of the court to issue the marriage license to 
the parties if they are otherwise qualified by law. Authorization shall be a 
part of the confidential files of the clerk of the court, subject to inspection 
only by written permission of the judge. If either of the applying parties 
appears from the evidence to be under twenty-one (21) years of age, the 
circuit court clerk, immediately upon filing the application, shall cause 
notice of the filing of said application to be sent by prepaid certified mail to 
the father, mother, guardian or next of kin of both applying parties at the 
address named in said application. 

(c) An affidavit showing the age of both applying parties shall be made 
by either the father, mother, guardian or next of kin of each of the 
contracting parties and filed with the clerk of the circuit court along with the 
application; or in lieu thereof, said both applying parties shall appear in 
person before the circuit court clerk and make and subscribe an oath in 
person, which said affidavit shall be attached to and noted on the application 
for the marriage license. In addition to either of the previous conditions 
stated, further proof of age shall be presented to the circuit court clerk in the 
form of either a birth certificate, baptismal record, armed service discharge, 
armed service identification card, life insurance policy, insurance certificate, 
school record, driver's license, or other official document evidencing age. Said 
document substantiating age and date of birth shall be examined by the 
circuit court clerk before whom application is made, and the circuit court 
clerk shall retain in his file with the application such document or a certified 
or photostatic copy thereof. 

(d) The clerk shall not issue a marriage license under the provisions of 
this section unless the male applicant is at least seventeen (17) years of age, 
and the female is at least fifteen (15) years of age; provided, however, that if 
satisfactory proof is furnished to the judge of any circuit, chancery or county 
court that sufficient reasons exist and that said parties desire to be married 
to each other and that the parents or other person in loco parentis of the 
person or persons so under age consent thereto, then the judge of any such 
court in the county where either of such parties resides may waive the 
minimum age requirement and by written instrument authorize the clerk of 
the court to issue the marriage license to the parties if they are otherwise 
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qualified by law. Authorization shall be a part of the confidential files of the 
clerk of the court, subject to inspection only by written permission of the 
judge. 

(e) A medical certificate dated within thirty (30) days prior to the 
application shall be presented to the circuit court clerk showing that the 
applicant is free from syphilis, as nearly as can be determined by a blood test 
performed in a laboratory approved by the state board of health. The medical 
certificate may be obtained through the local health department by the 
applicant or applicants, or it may be obtained through any private laboratory 
approved by the state board of health. Said medical certificate shall be 
examined by the circuit court clerk and filed in a permanent file kept by the 
clerk for this purpose. 

(f) In no event shall a license be issued by the circuit court clerk when 
it appears to the circuit court clerk that the applicants are, or either of them 
is, drunk, insane or an imbecile. 

Any circuit clerk shall be liable under his official bond because of 
noncompliance with the provisions of this section. 

Any circuit court clerk who issues a marriage license without complying 
with the provisions of this section shall be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than fifty dollars ($50.00) and 
not more than five hundred dollars ($500.00). 

SOURCES: Codes, 1930, § 2363; Laws, 1942, § 461; Laws, 1930, ch. 237; Laws, 
1957, Ex. ch. 17, § 1; Laws, 1983, ch. 522, § 48, eff from and after July 1, 
1983. 

Cross References — Causes for annulment of marriage, see § 93-7-3. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
Domestic relations proceedings, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. Marriage of parties who had right to 

Where decedent and his alleged surviv- marry without consent of anyone held not 

ing widow, in good faith and with the bona invalidated because of noncompliance 

fide intention of becoming man and wife, with statute in that father of the wife, and 

had entered into a ceremonial marriage, a kinsman of the husband had obtained 

thinking that his first wife was dead, the license for the marriage, in view of 

when, in fact, she did not die until 1923, manifest purpose of statute to prevent 

such marriage became lawful and valid runaway marriages by juveniles below the 

upon the death of the first wife, without age of consent. Zeigler v. Zeigler, 174 Miss. 

any new or different understanding or 302, 164 So. 768 (1935). 

intention between them, so that second Marriage license issued by circuit court 

wife was his lawful widow and their off- clerk held valid, though female did not 

spring became and were legitimate chil- reside in such county. Hunt v. Hunt, 172 

dren, entitled to share in his estate with Miss. 732, 161 So. 119 (1935). 

the offspring of the first marriage. John- Brother and sister of deceased, alleg- 

son v. Johnson, 196 Miss. 768, 17 So. 2d edly insane at time of marriage, could not 

805 (1944). after his death, in suit to have themselves 

331 



§ 93-1-7 



Domestic Relations 



declared heirs, collaterally attack mar- Williams, 159 Miss. 732, 132 So. 573, 76 
riage which was merely voidable. White v. A.L.R. 757 (1931). 

ATTORNEY GENERAL OPINIONS 



Female applicant under age of twenty- 
one is required to file application for mar- 
riage license in county of her residence 
which is defined by State Supreme Court 
as being county of residence of her parents 
or guardian. Dunn, March 7, 1990, A.G. 
Op. #90-0163. 

A circuit clerk may issue a marriage 
license to a couple who have met the 
statutory conditions precedent. 

Westbrook, January 16, 1998, A.G. Op. 
#98-0002. 

A medical certificate expires in 30 days 
for purposes of filing an application for a 
marriage license. Dunn, October 16, 1998, 
A.G. Op. #98-0638. 

If two applicants for a marriage license 
present the application and proper medi- 
cal certificate dated within 30 days prior 
to the application and return after the 30 



day period has expired to obtain the li- 
cense, the circuit clerk may issue the 
license, and the applicants will not be 
required to obtain a new medical certifi- 
cate and present a new application. Dunn, 
October 16, 1998, A.G. Op. #98-0638. 

The fact that proffered documents are 
issued by a foreign government has no 
effect on the ability of an applicant to 
secure a marriage license. Ivey, Apr. 12, 
2002, A.G. Op. #02-0167. 

A circuit clerk must make the factual 
determination that a document does sub- 
stantiate an applicant's age and date of 
birth before a marriage license may be 
lawfully issued, and it is left to the discre- 
tion of the circuit clerk as to what steps 
are appropriate in making such determi- 
nations. Ivey, Apr. 12, 2002, A.G. Op. #02- 
0167. 



RESEARCH REFERENCES 



ALR. Validity of marriage as affected by 
intention of the parties that it should be 
only a matter of form or jest. 14 A.L.R.2d 
624. 

Validity of solemnized marriage as af- 
fected by absence of license required by 
statute. 61 A.L.R.2d 847. 

Conflict of laws as to validity of mar- 
riage attacked because of nonage. 71 
A.L.R.2d 687. 

Common-law marriage between parties 
previously divorced. 82 A.L.R.2d 688. 

Marriage between persons of the same 
sex. 81 A.L.R.5th 1. 

Am Jur. 52 Am. Jur. 2d, Marriage 
§§ 30-32. 



17 Am. Jur. PI & Pr Forms (Rev), Mar- 
riage, Forms 1 et seq. (proceedings prior to 
marriage); Forms 31 et seq. (license; sol- 
emnization; marriage certificate; registra- 
tion or recording of marriage). 

36 Am. Jur. Proof of Facts 2d 441, Va- 
lidity of Marriage. 

45 Am. Jur. Proof of Facts 2d 631, Age of 
Person. 

CJS. 55 C.J.S., Marriage §§ 24 et seq. 

Lawyers' Edition. Federal constitu- 
tional right to marry. — Supreme Court 
cases. 96 L. Ed. 2d 716. 



§ 93-1-7. Protest against issuance of license. 

Any interested party shall have the right to contest the issuance of a 
marriage license, provided such party files a written protest in the circuit or 
chancery court of the county wherein the license is being sought, naming as 
parties the circuit court clerk of such county and the parties to the application. 
Upon the filing of such written protest, a summons shall be forthwith issued 
thereon for the parties defendant, except that in the case of the filing thereof 
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in the circuit court, it shall not be necessary to issue a summons for the circuit 
clerk. No license shall be issued subsequent to the filing of such protest in the 
circuit court or the service of a summons issued by the chancery court upon the 
circuit clerk or any of his deputies, except as herein provided. Such protest may 
be heard upon three (3) days' notice to the parties defendant by the circuit 
judge or chancellor in term time or in vacation. If the circuit judge or chancellor 
shall find that there is a legal impediment to the consummation of such 
marriage, or, in case either of the applicants is a minor, that the parties 
applicant are not of mature discretion, or are not capable of assuming the 
responsibilities of marriage, then he shall enter an order prohibiting the 
issuance of such license. No marriage license shall be issued to either applicant 
in any county in this state within one year of the rendition of such order unless 
such legal impediment has been removed, or, in the case of a minor, without the 
permission first obtained from the court rendering such order. 

If the judge or chancellor shall not make such a finding as hereinabove set 
forth, then such action shall be dismissed at the cost of the protestant and the 
clerk shall forthwith issue the license as applied for. The party protesting shall 
file a cost bond in the sum of fifty dollars ($50.00) with good and sufficient 
sureties, to be approved by the clerk of the court in which filed, conditioned as 
in other civil cases. 

SOURCES: Codes, 1942, § 461.1; Laws, 1957, Ex. ch. 17, § 2, eff July 1, 1958. 
Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. Proof of Facts 2d 
441, Validity of Marriage. 

§ 93-1-9. Noncompliance with §§ 93-1-5 and 93-1-7 not to af- 
fect validity of solemnized marriage followed by cohabita- 
tion. 

The failure to comply with the provisions of Sections 93-1-5 and 93-1-7 
shall not affect the validity of any marriage duly solemnized, followed by 
cohabitation. 

SOURCES: Codes, 1942, § 461.2; Laws, 1957, Ex. ch. 17, § 3, eff July 1, 1958. 
Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. Proof of Facts 2d 
441, Validity of Marriage. 
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§ 93-1-11. Hours for issuance of licenses. 

(1) It shall be unlawful for any clerk to issue a marriage license between 
the hours of 6 p.m. and 8 a.m. When a clerk shall issue a license he shall certify 
on said license the time when it was issued. 

(2) Any clerk violating the provisions of this section shall be guilty of a 
misdemeanor, and shall be fined not more than five hundred dollars ($500.00). 

SOURCES: Codes, 1942, § 461.5; Laws, 1950, ch. 282, §§ 1, 2. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
Domestic relations proceedings, see Miss. R. Civ. P. 81. 

§ 93-1-13. License essential. 

A marriage shall not be contracted or solemnized unless a license therefor 
shall first have been duly issued. No irregularity in the issuance of or omission 
in the license shall invalidate any marriage, nor shall this section be construed 
so as to invalidate any marriage that is good at common law. 

SOURCES: Codes, 1892, § 2864; Laws, 1906, § 3249; Hemingway's 1917, § 2556; 
Laws, 1930, § 2367; Laws, 1942, § 465. 

Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

2. Common-law marriages. 

1. In general. 

Legal relationship of husband and wife 
may be created only in conformity with 
procedures authorized by statute. Pickens 
v. Pickens, 490 So. 2d 872 (Miss. 1986). 

This section [Code 1942, § 465] and 
paragraph (14) of Code 1942, § 6998-02, 
which defines "widow" for the purposes of 
the workmen's compensation law, must be 
construed together. South Cent. Heating 
& Plumbing Co. v. Dependents of Camp- 
bell, 219 So. 2d 140 (Miss. 1969). 

Where decedent and his alleged surviv- 
ing widow, in good faith and with the bona 
fide intention of becoming man and wife, 
had entered into a ceremonial marriage in 
1896 under a regular license, thinking 
that his first wife was dead, when, in fact, 
she did not die until 1923, such marriage 
became lawful and valid upon the death of 
the first wife, without any new or different 
understanding or intention between 
them, so that second wife was his lawful 



widow and their offspring became and 
were legitimate children, entitled to share 
in his estate with the offspring of the first 
marriage. Johnson v. Johnson, 196 Miss. 
768, 17 So. 2d 805 (1944). 

Marriage of parties who had right to 
marry without consent of anyone held not 
invalidated because of noncompliance 
with statute in that father of the wife, and 
a kinsman of the husband, had obtained 
the license for the marriage, in view of 
manifest purpose of statute to prevent 
runaway marriages by juveniles below the 
age of consent. Zeigler v. Zeigler, 174 Miss. 
302, 164 So. 768 (1935). 

Marriage of girl of thirteen years and 
ten months of age followed by cohabita- 
tion held not voidable on account of girl's 
age alone. Hunt v. Hunt, 172 Miss. 732, 
161 So. 119 (1935). 

2. Common-law marriages. 

Cohabitation which had not ripened 
into a common law marriage prior to April 
5, 1956 is wholly inoperative to vest mar- 
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ital rights to either party thereto. Pickens 
v. Pickens, 490 So. 2d 872 (Miss. 1986). 

A new agreement between persons who 
continued to cohabit after the removal of 
an impediment which rendered a ceremo- 
nial marriage invalid, is not necessary to a 
valid common-law marriage. In re Bark- 
er's Estate, 236 Miss. 436, 110 So. 2d 615 
(1959). 

If the parties are in good repute, cohab- 
itation and reputation have more weight 
as proof of the common-law marriage. 
Butler's Estate v. McQuarters, 210 Miss. 
86, 48 So. 2d 617 (1950). 

A common-law marriage, that is an 
agreement between a man and woman 
who then and there become a husband 
and wife followed by cohabitation is recog- 
nized in this state. Butler's Estate v. 
McQuarters, 210 Miss. 86, 48 So. 2d 617 
(1950). 

There is strong presumption in favor of 
validity of ceremonial marriage as against 
prior alleged common law marriage. 
Whitman v. Whitman, 206 Miss. 838, 41 
So. 2d 22 (1949). 

Law favors marriage, and, when once 
solemnized according to forms of law, will 
not declare its nullity upon anything less 
than clear and certain testimony, espe- 
cially after it has been dissolved by death 
of one of the parties. Whitman v. 
Whitman, 206 Miss. 838, 41 So. 2d 22 
(1949). 

A common-law marriage in this state is 
as valid and binding as the statutory 
ceremonial marriage. D'Antonio v. State, 
187 Miss. 648, 191 So. 281 (1939). 

Evidence that a man and woman lived 
and cohabited together as man and wife 



for several months and openly proclaimed 
that relationship, constitutes a valid com- 
mon-law marriage. D'Antonio v. State, 
187 Miss. 648, 191 So. 281 (1939). 

Evidence that the defendant had lived 
with a distant cousin for several months 
as man and wife and that they openly 
proclaimed that relationship, at a time 
prior to his ceremonial marriage to an- 
other, sustained a conviction for bigamy, 
notwithstanding the failure of the state to 
allege and prove ceremonial marriage as 
regards defendant's first marriage. 
D'Antonio v. State, 187 Miss. 648, 191 So. 
281 (1939). 

Attempted common-law marriage al- 
leged to have been contracted in Missis- 
sippi before adoption of amendment pro- 
viding that requirement should not 
invalidate any marriage good at common 
law was void. Olivari v. Clark, 175 Miss. 
883, 168 So. 465 (1936). 

Marriage valid at common law is recog- 
nized in Mississippi. Sykes v. Sykes, 162 
Miss. 487, 139 So. 853 (1932); Jourdan v. 
Jourdan, 181 Miss. 176, 179 So. 268 
(1938); D'Antonio v. State, 187 Miss. 648, 
191 So. 281 (1939); Butler's Estate v. 
McQuarters, 210 Miss. 86, 48 So. 2d 617 
(1950). 

Marriage arises from an agreement be- 
tween a man and woman, qualified for 
such relation, to become husband and 
wife, followed by cohabitation, whether or 
not a license was obtained therefor. Sims 
v. Sims, 122 Miss. 745, 85 So. 73 (1920). 

Married woman cannot contract a com- 
mon-law marriage. Blanks v. Southern 
Ry, 82 Miss. 703, 35 So. 570 (1904). 



RESEARCH REFERENCES 



Am Jur. 52 Am. Jur. 2d, Marriage 
§§ 30-32. 

36 Am. Jur. Proof of Facts 2d 441, Va- 
lidity of Marriage. 



CJS. 55 C.J.S., Marriage §§ 24 et seq. 



§ 93-1-15. License and solemnization required for valid mar- 
riage. 

(1) No marriage contracted after April 5, 1956 shall be valid unless the 
contracting parties shall have obtained a marriage license as otherwise 
required by law, and unless also the marriage, after such license shall have 
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been duly issued therefor, shall have been performed by or before any person, 
religious society, institution, or organization authorized by Sections 93-1-17 
and 93-1-19 to solemnize marriages. Failure in any case to comply with both 
prerequisites aforesaid, which shall also be construed as mandatory and not 
merely directory, shall render the purported marriage absolutely void and any 
children born as a result thereof illegitimate. 

(2) Nothing contained in this section shall be construed to affect the 
validity of any marriage, either ceremonial or common law, contracted prior to 
April 5, 1956. 

SOURCES: Codes, 1942, § 465.5; Laws, 1956, ch. 239, §§ 1, 2. 
Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

Where the mother and father cohabited 
for many years, the mother was not enti- 
tled to an equitable distribution of prop- 
erty upon the termination of their rela- 
tionship, because the parties never 
married pursuant to Miss. Code Ann. 
§ 93-1-1 et seq., or purported to have 
married. Nichols v. Funderburk, — So. 2d 
— , 2003 Miss. App. LEXIS 1036 (Miss. Ct. 
App. Nov. 4, 2003). 

Legal relationship of husband and wife 
may be created only in conformity with 
procedures authorized by statute. Pickens 
v. Pickens, 490 So. 2d 872 (Miss. 1986). 

Cohabitation which had not ripened 
into a common law marriage prior to April 
5, 1956 is wholly inoperative to vest mar- 
ital rights to either party thereto. Pickens 
v. Pickens, 490 So. 2d 872 (Miss. 1986). 

Where one party claims a valid com- 
mon-law marriage but both of the parties 
to the claimed common-law marriage sub- 
sequently enter into ceremonial mar- 
riages without securing a divorce, such 
parties are estopped to claim there was a 
mutual agreement to become common-law 
husband and wife. Enis v. State, 408 So. 
2d 486 (Miss. 1981). 

If a valid common-law marriage was 
celebrated in Georgia, it will be recognized 
in Mississippi even though common-law 
marriages are no longer permitted under 
§ 93-1-15. George v. George, 389 So. 2d 
1389 (Miss. 1980). 

Since the burden rested upon a wife, in 
attacking the validity of her second mar- 



riage, to establish by a search of the 
records in the city where her first husband 
had lived following their separation, or by 
other competent evidence, that there had 
been no divorce, in the absence of such 
showing the presumption of the validity of 
the wife's ceremonial marriage to the sec- 
ond husband prevailed, thus defeating her 
claim as the common law dependent wife 
of an alleged third husband contracted 
during the second husband's lifetime. 
Dale Polk Constr. Co. v. White, 287 So. 2d 
278 (Miss. 1973). 

It was not error to permit, in a man- 
slaughter trial, the alleged common law 
husband of the defendant to testify 
against her for the reason that he had a 
living wife and could not contract another 
marriage, there being nothing in the 
record to show that the defendant and her 
alleged common law husband agreed to be 
man and wife under the common law rule, 
and, moreover, under the provisions of 
Code 1942, § 465.5, common law mar- 
riages had been abolished in Mississippi 
before defendant began to cohabit with 
the alleged common-law husband. Gaines 
v. State, 272 So. 2d 919 (Miss. 1973). 

This section [Code 1942, § 465.5] and 
paragraph (14) of Code 1942, § 6998-02, 
which defines "widow" for the purposes of 
the workmen's compensation law, must be 
construed together. South Cent. Heating 
& Plumbing Co. v. Dependents of Camp- 
bell, 219 So. 2d 140 (Miss. 1969). 

In order to establish the existence of a 
common-law marriage entered into prior 
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to the enactment of this section [Code grounds, Stutts v. Stutts, 529 So. 2d 177 

1942, § 465.5] it was necessary to show (Miss. 1988). 

an agreement between the parties that Where one of the parties to an alleged 

they intended to be husband and wife, and common-law marriage is dead, the essen- 

that this agreement was followed by co- tial elements of its existence must be 

habitation. Stutts v. Estate of Stutts, 194 shown by clear, consistent, and convincing 

So. 2d 229 (Miss. 1967), rev'd on other evidence. Stutts v. Estate of Stutts, 194 

grounds, Stutts v. Stutts, 529 So. 2d 177 go. 2d 229 (Miss. 1967), rev'd on other 

(Miss. 1988). grounds, Stutts v. Stutts, 529 So. 2d 177 

A claim of the existence of a common- (Miss 1988) 

law marriage allegedly entered into prior An'aUeged common-law marriage be- 

&« ^ fi ?£ .? ^ S6 i ' tween petitioner and one who died Sep- 

1942, § 465.5 is regarded wrth suspicion tember 3Q 1956 tf estabhshed would not 

and will be closely scrutinized, and the -, , ^rlju^-u- r/~< j 

, , . J , , ,, ' , . r have been affected by this section LCode 

burden is on one who asserts the claim ot in A n & ack *i j i»- i. ^ 

., .' r , , ,. , . , , , 1942, § 465. 5J under which common-law 

the existence of such relationship to estab- . , , r , . ,. , , , 

hsh the existence of all essential ele- ™™?&>* f» th f *f f m ^ ld f* ed - 
ments. Stutts v. Estate of Stutts, 194 So. ^mer v. Ladmers Estate, 235 Miss. 
2d 229 (Miss. 1967), rev'd on other 374, 109 So. 2d 338 (1959). 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. Proof of Facts 2d Law Reviews. 1984 Mississippi Su- 
441, Validity of Marriage. preme Court Review: Wills and Estates. 

55 Miss. L. J. 120, March, 1985. 

§ 93-1-17. By whom marriages may be solemnized. 

Any minister of the gospel ordained according to the rules of his church or 
society, in good standing; any Rabbi or other spiritual leader of any other 
religious body authorized under the rules of such religious body to solemnize 
rites of matrimony and being in good standing; any judge of the Supreme 
Court, Court of Appeals, circuit court, chancery court or county court may 
solemnize the rites of matrimony between any persons anywhere within this 
state who shall produce a license granted as herein directed. Justice court 
judges and members of the boards of supervisors may likewise solemnize the 
rites of matrimony within their respective counties. Any marriages performed 
by a mayor of a municipality prior to March 14, 1994 are valid provided such 
marriages satisfy the requirements of Section 93-1-18. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 1 (1); 1857, ch. 40, art. 1; 1871, 
§ 1755; 1880, § 1150; 1892, § 2862; Laws, 1906, § 3247; Hemingway's 1917, 
§ 2554; Laws, 1930, § 2365; Laws, 1942, § 463; Laws, 1962, ch. 490; Laws, 
1984, ch. 412; Laws, 1993, ch. 518, § 35; Laws, 1994, ch. 330, § 2, eff from and 
after passage (approved March 14, 1994). 

Editor's Note — Laws, 1993, ch. 518, § 35, was effectuated under the Voting Rights 
Act of 1965 on July 13, 1993, the date the United States Attorney General interposed 
no objection to the amendment of this section. 

Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 
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Domestic Relations 



JUDICIAL DECISIONS 



1. Validity of marriage in general. 

2. Validity of second marriage. 

3. — Presumptions. 

4. — Burden of proof. 

5. — Evidence. 

6. Annulment of marriage. 

1. Validity of marriage in general. 

The Universal Life Church is enough of 
a "religious body" and a minister of that 
church is enough of a "spiritual leader" to 
qualify to perform rights of matrimony 
under § 93-1-17. Blackwell v. Magee, 531 
So. 2d 1193 (Miss. 1988). 

Every presumption will be indulged in 
favor of the validity of a marriage solem- 
nized according to the forms of law. Ala- 
bama & V. Ry. Co. v. Beardsley, 79 Miss. 
417, 30 So. 660 (1901); Ladner v. Pigford, 
138 Miss. 461, 103 So. 218 (1925). 

2. Validity of second marriage. 

Presumption of validity attaching to a 
ceremonial marriage and the burden rest- 
ing on one who assails it as bigamous to 
prove not only a former marriage but also 
that it was then subsisting, is supported 
by sound public policy. Matthews v. Jones, 
149 F.2d 893 (5th Cir. 1945). 

3. — Presumptions. 

Ceremonial marriage raises presump- 
tion that any former marriages of either 
party have been dissolved either by death 
or divorce and burden of overcoming such 
presumption rests on party asserting in- 
validity of subsequent marriage. Wallace 
v. Herring, 207 Miss. 658, 43 So. 2d 100 
(1949). 

Presumption arising from subsequent 
ceremonial marriage that prior marriages 
have been dissolved by divorce is one of 
the strongest presumptions known to law 
and will prevail unless overcome by com- 
petent evidence to contrary. Wallace v. 
Herring, 207 Miss. 658, 43 So. 2d 100 
(1949). 

There is strong presumption in favor of 
validity of ceremonial marriage as against 
prior alleged common law marriage. 
Whitman v. Whitman, 206 Miss. 838, 41 
So. 2d 22 (1949). 

Presumption of marriage from cohabi- 
tation and reputation is rebutted or over- 



come by proof of subsequent ceremonial or 
actual marriage, since presumption of va- 
lidity of such marriage is stronger than 
presumption of previous marriage from 
cohabitation and reputation. Whitman v. 
Whitman, 206 Miss. 838, 41 So. 2d 22 
(1949). 

Marriage presumed valid though for- 
mer husband still living. McAllum v. 
Spinks, 129 Miss. 237, 91 So. 694 (1922). 

The presumption that a marriage sol- 
emnized according to law is valid is supe- 
rior to the presumption of life. Sullivan v. 
Grand Lodge, K.P., 97 Miss. 218, 52 So. 
360 (1910); Ladner v. Pigford, 138 Miss. 
461, 103 So. 218 (1925). 

4. — Burden of proof. 

Burden of proof is upon the person at- 
tacking the validity of a marriage. Sulli- 
van v. Grand Lodge, K.P., 97 Miss. 218, 52 
So. 360 (1910); Buscaglia v. Liggett & 
Myers Tobacco Co., 149 F.2d 493, 33 
A.F.T.R. 1396 (1st Cir. PR. 1945). 

5. — Evidence. 

Law favors marriage, and, when once 
solemnized according to forms of law, will 
not declare its nullity upon anything less 
than clear and certain testimony, espe- 
cially after it has been dissolved by death 
of one of the parties. Whitman v. 
Whitman, 206 Miss. 838, 41 So. 2d 22 
(1949). 

Acts and declarations of the parties, 
general repute in the family, and declara- 
tions of deceased relatives may be used to 
establish the fact of marriage. McAllum v. 
Spinks, 129 Miss. 237, 91 So. 694 (1922). 

Testimony held sufficient to establish 
validity of a second marriage in the ab- 
sence of opposing testimony that the first 
husband was not dead. Taylor v. Garrett, 
101 Miss. 660, 57 So. 658 (1912). 

Where evidence shows that insured was 
not divorced from his first wife a second 
marriage was invalid. Sullivan v. Grand 
Lodge, K.P., 97 Miss. 218, 52 So. 360 
(1910). 

Where plaintiff lived with her first hus- 
band most of the time but not continu- 
ously in the county of their marriage until 
plaintiff's second marriage, the jury may 
find, from the fact that the records of such 
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county did not show a divorce and from the first. Colored Knights of Pythias v. 

other testimony, that there was no divorce Tucker, 92 Miss. 501, 46 So. 51 (1908). 
from the first marriage. Colored Knights 

of Pythias v. Tucker, 92 Miss. 501, 46 So. 6. Annulment of marriage. 

51 (1908). Unratified contract of marriage may be 

The jury must determine whether the annulled on the ground of duress. Marsh 

presumption of the validity of a second v. Whittington, 88 Miss. 400, 40 So. 326 

marriage was overcome by the evidence (1906). 
that no divorce had been obtained from 

RESEARCH REFERENCES 

ALR. Validity of marriage as affected by Am Jur. 52 Am. Jur. 2d, Marriage 
lack of legal authority of person solemniz- §§ 33, 34. 
ing it. 13 A.L.R.4th 1323. CJS. 55 C.J.S., Marriage §§ 28 et seq. 

§ 93-1-18. Validation of certain marriages performed by may- 
ors. 

Any marriages performed by a mayor of a municipality prior to March 14, 
1994 are validated unless they have been invalidated by a court of competent 
jurisdiction, provided that all other requirements of law have been met and the 
marriages would have been valid if performed by an official authorized by law 
to solemnize the rites of matrimony. 

SOURCES: Laws, 1994, ch. 330, § 1, eff from and after passage (approved 
March 14, 1994). 

§ 93-1-19. Marriage may be solemnized according to religious 
customs. 

It shall be lawful for a pastor of any religious society in this state to join 
together in marriage such persons of the society to whom a marriage license 
has been issued, according to the rules and customs established by the society. 
The clerk or keeper of the minutes, proceedings, or other books of the religious 
society wherein such marriage shall be had and solemnized, shall make a true 
and faithful register of all marriages solemnized in the society, in a book kept 
by him for that purpose, and return a certificate of the same to the clerk of the 
circuit court of the county, to be by him recorded, under the penalty prescribed 
in Section 93-1-21. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 1 (2); 1857, ch. 40, art. 2; 1871, 
§ 1756; 1880, § 1151; 1892, § 2863; Laws, 1906, § 3248; Hemingway's 1917, 
§ 2555; Laws, 1930, § 2366; Laws, 1942, § 464. 

Editor's Note — Section 93-1-21, referred to in this section, was repealed effective 
January 1, 1979. 

Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 
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RESEARCH REFERENCES 

Am Jur. 52 Am. Jur. 2d, Marriage CJS. 55 C.J.S., Marriage §§ 28 et seq. 
§§ 33, 34. 

§ 93-1-21. Repealed. 

Repealed by Laws, 1978, ch. 406, § 2, eff from and after January 1, 1979. 

[Codes, Hutchinson's 1848, ch. 34, art. 1(7); 1857, ch. 40, art. 7; 1871, 
§ 1761; 1880, § 1149; 1892, § 2861; 1906, § 3246; Hemingway's 1917, § 2553; 
1930, § 2364; 1942, § 462] 

Editor's Note — Former § 93-1-21 was entitled: Transmittal of marriage certificate 
to clerk; penalty for failure. 

§ 93-1-23. Custodian of records relating to marriage licenses. 

The clerk of the circuit court in each county shall be the legal custodian of 
the records and papers relating to marriage licenses and certificates of 
marriage formerly kept by the clerk of the probate court of each county. 

SOURCES: Codes, 1871, § 570; 1880, § 1492; 1892, § 2865; Laws, 1906, § 3250; 
Hemingway's 1917, § 2557; Laws, 1930, § 2368; Laws, 1942, § 466. 

Cross References — Domestic relations proceedings, see Miss. R. Civ. P. 81. 

§ 93-1-25. Solicitation of marriage ceremony unlawful; pen- 
alty. 

(1) It shall be unlawful for any person to solicit or cause to be solicited 
within any courthouse, premises or grounds or lots on which the courthouse 
may be located in any county within the State of Mississippi, for himself or for 
and on behalf of any minister or other person, the performance of a marriage 
ceremony. 

(2) Any person violating this section shall be guilty of a misdemeanor and 
shall be punished by a fine not exceeding twenty-five dollars ($25.00) for the 
first conviction, and for any second or subsequent conviction, by a fine not 
exceeding one hundred dollars ($100.00), or by imprisonment in the county jail 
not exceeding thirty (30) days, or by both such fine and imprisonment. 

SOURCES: Codes, 1942, § 466.5; Laws, 1956, ch. 240, §§ 1, 2. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
Domestic relations proceedings, see Miss. R. Civ. P. 81. 
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CHAPTER 3 
Husband and Wife 

Sec. 

93-3-1. Disability of coverture abolished; cause of action for loss of consortium of 

husband. 
93-3-3. May sue each other. 

93-3-5. Dower and curtesy abolished. 

93-3-7. Restrictions on contracts between husband and wife. 

93-3-9. Validity of conveyance or lease between spouses. 

93-3-11. Removal of disabilities of minority of certain married persons with 

respect to homestead transactions; presumption of occupancy. 
93-3-13. Liability of husband for property or income of wife. 

§ 93-3-1. Disability of coverture abolished; cause of action for 
loss of consortium of husband. 

Married women are fully emancipated from all disability on account of 
coverture; and the common law as to the disabilities of married women and its 
effect on the rights of property of the wife, is totally abrogated, and marriage 
shall not impose any disability or incapacity on a woman as to the ownership, 
acquisition, or disposition of property of any sort, or as to her capacity to make 
contracts and do all acts in reference to property which she could lawfully do 
if she were not married. Every woman not married, or hereafter to be married 
shall have the same capacity to acquire, hold, manage, control, use, enjoy and 
dispose of all property, real and personal, in possession or expectancy, and to 
make any contract in reference to it, and to bind herself personally, and to sue 
and be sued, with all the rights and liabilities incident thereto, as if she were 
not married. A married woman shall have a cause of action for loss of 
consortium through negligent injury of her husband. 

SOURCES: Codes, 1880, § 1167; 1892, § 2289; Laws, 1906, § 2517; Hemingway's 
1917, § 2051; Laws, 1930, § 1940; Laws, 1942, § 451; Laws, 1968, ch. 304, § 1, 
eff from and after passage (approved May 27, 1968). 

Cross References — Property rights of women, see Miss. Const. Art. 4, § 94. 
Land and conveyances generally, see §§ 89-1-1 et seq. 
Proceedings for protection from domestic abuse, see §§ 93-21-1 et seq. 
Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

Title to property in general. 
Transfers and conveyances in gen- 
eral. 
Co-tenancy. 

Transfers by husband to wife. 
Contracts. 
Torts. 
Actions against wife. 
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2. 


Marriage in general. 
Domicile. 


8. 
9. 


3. 
4. 
5. 
6. 

7. 


Duty to support. 
Alimony, right to. 
Antenuptial contracts. 
Transactions between spouses gener- 
ally. 
Agency of husband. 


10. 
11. 
12. 
13. 

14. 
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15. Actions between spouses. 

16. — Limitations. 

17. Witness, competency as. 

18. Consortium. 

1. Marriage in general. 

Under void marriage husband paying 
off encumbrance on wife's land acts as 
mere volunteer, and thereby acquires no 
lien or other right in wife's property. 
Brown v. Brown, 90 Miss. 410, 43 So. 178 
(1907). 

2. Domicile. 

The domicile of the husband is that of 
the wife. She cannot, to suit her conve- 
nience or pleasure, adopt a different home 
by refusing to reside in the domicile of his 
choice. Suter v. Suter, 72 Miss. 345, 16 So. 
673 (1895). 

3. Duty to support. 

In the absence of any express agree- 
ment, where a married woman shall ob- 
tain necessities, whether in the form of 
goods or services, for her own personal use 
or benefit, under circumstances which, if 
she had not been married, would give rise 
by implication to a contract on her part to 
pay for such goods or services, she shall be 
liable, jointly with her husband, for the 
value of such goods or services, and recov- 
ery therefor may be had from her separate 
estate. Cooke v. Adams, 183 So. 2d 925 
(Miss. 1966). 

Duty of husband to support wife arises 
out of marital relationship and continues 
during existence of that relationship. 
Henderson v. Henderson, 208 Miss. 98, 43 
So. 2d 871 (1950). 

Husband's duty to support his wife re- 
quires him to provide her with place of 
abode as a suitable home, measured in 
light of modern standards of civilization 
as pertains to health, comfort and welfare, 
the normal living of persons of their social 
rank and standard of living, within means 
and earning power of husband. Henderson 
v. Henderson, 208 Miss. 98, 43 So. 2d 871 
(1950). 

Decree against wife in favor of husband 
for sum of money expended by husband in 
making repairs on house owned by wife, 
which were necessary to put house in 
livable condition and in which parties 
lived until husband deserted wife is erro- 



neous when the repair was within means 
of husband and he was not required him- 
self to acquire and make available a home 
for his wife. Henderson v. Henderson, 208 
Miss. 98, 43 So. 2d 871 (1950). 

Husband's primary liability for necessi- 
ties is determined at the time the expense 
was incurred, unaffected by subsequent 
separation. McLemore v. Riley's Hosp., 
197 Miss. 317, 20 So. 2d 67 (1944), over- 
ruled on other grounds, Cooke v. Adams, 
183 So. 2d 925 (Miss. 1966). 

4. Alimony, right to. 

This section [Code 1942, § 451] does not 
deprive a woman of her right to alimony. 
Verner v. Verner, 62 Miss. 260 (1884). 

5. Antenuptial contracts. 

An antenuptial contract between hus- 
band and wife as to her property is re- 
scindable at their joint pleasure, and is 
rescinded pro tanto by their joint convey- 
ance of part of the property. Stevenson v. 
Renardet, 83 Miss. 392, 35 So. 576 (1904). 

6. Transactions between spouses gen- 

erally. 

Married woman may enter partnership 
with husband. Jones v. Jones, 99 Miss. 
600, 55 So. 361 (1911). 

A contract between a husband and wife, 
upon sufficient consideration, by which 
the wife relinquished all claims against 
her husband's estate is valid. Wyatt v. 
Wyatt, 81 Miss. 219, 32 So. 317 (1902). 

7. Agency of husband. 

To charge wife's separate estate, seller 
has burden of proving goods purchased by 
husband were for use of wife's estate. 
McGahey v. McGraw, 100 Miss. 295, 56 So. 
397 (1911). 

Husband's authority to sign release of 
landlord's lien for wife question for jury. 
Holden v. Rice Mercantile Co., 96 Miss. 
425, 51 So. 895 (1910). 

Wife's property not liable for material 
purchased by her husband without her 
consent, for the erection of a building on 
her land. Schiaffino v. Christ, 96 Miss. 
801, 51 So. 546 (1910). 

A wife is not liable to the penalty pre- 
scribed by Code 1892, § 1590, for selling 
or giving away liquors unlawfully, because 
her husband, without her knowledge and 
contrary to her express orders and his 
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promise to refrain from so doing, sells 
intoxicating liquors in her grocery store, 
although he be the general manager of her 
business. Thurman v. Adams, 82 Miss. 
204, 33 So. 944 (1903). 

8. Title to property in general. 

Wife of guardian could not acquire title 
to property of ward which guardian could 
not acquire. Brandau v. Greer, 95 Miss. 
100, 48 So. 519, 21 Am. Ann. Cas. 1118 
(1909). 

Sale for taxes not invalidated solely 
because purchaser is wife of collector 
making sale. Means v. Haley, 86 Miss. 
557, 38 So. 506 (1905). 

Where a husband before marriage 
fraudulently acquired a claim of title to 
land his widow cannot under a convey- 
ance from him during coverture hold the 
land as against the defrauded owner, nor 
can she recover of such owner the money 
paid to him by her husband in attempting 
to hide his fraud. Hamblet v. Harrison, 80 
Miss. 118, 31 So. 580 (1902). 

9. Transfers and conveyances in gen- 

eral. 

Conveyance to "Pink Boutwell and wife" 
created tenancy in common. Conn v. 
Boutwell, 101 Miss. 353, 58 So. 105 
(1912). 

Deed to grantee and his wife, and to 
"his" heirs and assigns, with habendum 
clause to "his" heirs and assigns conveyed 
an estate to the husband and wife by 
entireties, clerical errors being immate- 
rial. WC. Ellis Co. v. Walker, 101 Miss. 
326, 58 So. 97 (1912). 

A deed executed by a wife to a county, 
purporting to convey her land in payment 
of a sum due by her husband as a default- 
ing officer, is void if the same be coerced by 
declarations of the district attorney to the 
effect that her husband would be sent to 
the penitentiary if it were not executed. 
Allen v. Leflore County, 78 Miss. 671, 29 
So. 161 (1901). 

Fraud on marital rights cannot be pred- 
icated of a voluntary conveyance by either 
husband or wife made to prevent the other 
from inheriting. Jones v. Somerville, 78 
Miss. 269, 28 So. 940, 84 Am. St. R. 627 
(1900). 

10. Co-tenancy. 

Purchase by wife of one of co-tenants, at 
sale under deed of trust given by former 



owner, enures to benefit of all co-tenants. 
Beaman v. Beaman, 90 Miss. 762, 44 So. 
987 (1907). 

That the husband of a co-tenant occu- 
pied the joint estate with her, and that he 
under the law is the recognized head of 
the family does not limit her liability for 
compensation to the other co-tenants for 
her use and occupation of the estate. 
Walker v. Williams, 84 Miss. 392, 36 So. 
450 (1904). 

11. Transfers by husband to wife. 

A conveyance from a husband to his 
wife, reciting a legal consideration, is 
prima facie valid and the burden of proof 
to show it is fraudulent is on the creditor 
of the husband who assails it. Virden v. 
Dwyer, 78 Miss. 763, 30 So. 45 (1901). 

12. Contracts. 

The denial to a wife of separate mainte- 
nance and the custody of the children in 
no way invalidated claims for debt, which 
the wife may have against the husband as 
a result of contract, either express or 
implied. Tobias v. Tobias, 225 Miss. 392, 
83 So. 2d 638 (1955). 

A married woman is bound by a contract 
to pay her own medical bills. Montgomery 
Ward & Co. v. Nickens, 203 Miss. 195, 33 
So. 2d 815 (1948). 

Statute providing that husband and 
wife shall not contract with each other so 
as to entitle one to claim compensation 
from other for work or labor held not in 
conflict with statute emancipating women 
from disability on account of coverture 
and providing that married women should 
have capacity to own, control, and con- 
tract with reference to property. Martin v. 
First Nat'l Bank, 176 Miss. 338, 164 So. 
896 (1936). 

Where evidence established that goods 
were furnished to wife under express con- 
tract between seller and wife, and solely 
on her credit, wife was personally liable. 
Skehan v. Davidson Co., 164 Miss. 518, 
145 So. 247 (1933). 

Husband does not become surety where 
wife defaults in performance of her con- 
tracts. Skehan v. Davidson Co., 164 Miss. 
518, 145 So. 247 (1933). 

Where it was not shown that husband's 
allowance to wife was not wholly adequate 
to her proper support, husband was not 
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liable on wife's account for goods fur- 
nished. Skehan v. Davidson Co., 164 Miss. 
518, 145 So. 247 (1933). 

Where goods were furnished to wife 
solely on her credit, and wife did not 
create debt impliedly as husband's agent, 
husband was not liable. Skehan v. David- 
son Co., 164 Miss. 518, 145 So. 247 (1933). 

13. Torts. 

Wife who has suffered substantial loss 
of conjugal rights as direct proximate re- 
sult of injury to her husband caused by 
negligence of his employer is entitled to 
recover compensation. Walters v. Inexco 
Oil Co., 511 F. Supp. 21 (S.D. Miss. 1979), 
aff'd, 632 F.2d 891 (5th Cir. 1980), cert, 
denied, 450 U.S. 999, 101 S. Ct. 1704, 68 
L. Ed. 2d 200 (1981). 

Common law unity concept which pro- 
hibited suits between spouses for any 
claim is no longer viable and doctrine of 
interspousal tort immunity cannot be 
maintained. Burns v. Burns, 518 So. 2d 
1205 (Miss. 1988). 

Abrogation of rule of interspousal tort 
immunity required reversal of decision of 
trial judge dismissing complaint by wife 
against her husband for alleged assault 
and battery. Burns v. Burns, 518 So. 2d 
1205 (Miss. 1988). 

Exclusive remedy provisions of Work- 
ers' Compensation Act, § 71-3-9, preclude 
action by wife of injured employee for loss 
of consortium. West v. Plastifax, Inc., 505 
So. 2d 1026 (Miss. 1987). 

A father's negligence which contributed 
to the injury sustained by his son, and 
which the trial court held under the Mis- 
sissippi comparative negligence statute 
justified a substantial reduction in the 
award originally made by the court for the 
son's injuries, could not be made the basis 
for a reduction in the non-negligent wife's 
award for loss of consortium and past and 
subsequent services to her paraplegic son. 
Wright v. Standard Oil Co., 470 F.2d 1280 
(5th Cir. 1972), reh'g denied, 471 F.2d 650 
(5th Cir. 1972), cert, denied, 412 U.S. 938, 
93 S. Ct. 2772, 37 L. Ed. 2d 398 (1973). 

In an action for injuries sustained as 
result of drinking a portion of bottled 
beverage containing foreign substance, an 
instruction which authorized the jury, in 
assessing damages, to take into consider- 
ation hospital, doctors and drug bills nec- 



essarily created for her treatment as the 
result of drinking the beverage, should 
have used to word "incurred" rather than 
"created", but the error was not mislead- 
ing nor prejudicial in view of the fact that 
the plaintiff's wife was an adult and could 
contract for payment of such bills. Laurel 
Coca Cola Bottling Co. v. Hankins, 222 
Miss. 297, 75 So. 2d 731 (1954). 

A judgment denying recovery in a wife's 
action for personal injuries was not res 
judicata and did not constitute a bar to the 
husband's action for loss of services. 
Palmer v. Clarksdale Hosp., 213 Miss. 
611, 57 So. 2d 476 (1952). 

Husband's connection with and partici- 
pation in wife's suit for personal injuries 
in employing an attorney to prosecute 
such suit, conferring with the attorney, 
appearing as a witness in his wife's behalf, 
paying some of the expenses incurred in 
the suit, and taking part in negotiations 
for settlement, were not of such nature as 
to bind him by the judgment rendered in 
such suit, where he had no proprietary or 
financial interest in, or control over, his 
wife's suit, he had no lawful interest in or 
legal title to the claim on which his wife 
was suing, and his participation in the 
suit was not for the promotion or protec- 
tion of any interest of his own. Palmer v. 
Clarksdale Hosp., 213 Miss. 611, 57 So. 2d 
476 (1952). 

In personal injury action, evidence as to 
plaintiff's earning capacity as trained 
nurse held admissible, notwithstanding 
that plaintiff may have been supported by 
her husband. Mississippi Cent. R.R. v. 
Smith, 176 Miss. 306, 168 So. 604 (1936), 
appeal dismissed, cert, denied, 299 U.S. 
518, 57 S. Ct. 313, 81 L. Ed. 382 (1936). 

Husband entitled to recover for loss of 
consortium of injured wife. Brahan v. Me- 
ridian Light & Ry. Co., 121 Miss. 269, 83 
So. 467 (1919). 

14. Actions against wife. 

In view of the provisions of statutes 
enabling a married woman to have a sep- 
arate estate, a creditor suing her must, in 
his bill in equity or declaration at law, 
aver that she has such an estate, and that 
the debt is a charge upon it or ought to be 
paid out of it. Canal Bank v. Partee, 99 
U.S. 325, 9 Otto 325, 25 L. Ed. 390 (1878). 
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15. Actions between spouses. 

A wife was entitled to proceed in Chan- 
cery Court against her husband for parti- 
tion of jointly held property as an incident 
to her action for divorce. Johnson v. John- 
son, 550 So. 2d 416 (Miss. 1989). 

Common law unity concept which pro- 
hibited suits between spouses for any 
claim is no longer viable and doctrine of 
interspousal tort immunity cannot be 
maintained. Burns v. Burns, 518 So. 2d 
1205 (Miss. 1988). 

Abrogation of rule of interspousal tort 
immunity required reversal of decision of 
trial judge dismissing complaint by wife 
against her husband for alleged assault 
and battery. Burns v. Burns, 518 So. 2d 
1205 (Miss. 1988). 

In view of the provisions of §§ 11-21-3, 
93-3-1 and 93-3-3, § 89-1-29 did not pre- 
clude a wife, who held real property as 
joint tenant with husband from whom she 
was separated but not divorced, from 
maintaining an action to partition the 
property, notwithstanding that husband 
continued to reside on the property and 
claimed it as his homestead. Trigg v. 
Trigg, 498 So. 2d 334 (Miss. 1986). 

Husband cannot convert his wife into 
his money debtor by performing his legal 
duty to support her. Henderson v. Hender- 
son, 208 Miss. 98, 43 So. 2d 871 (1950). 

Section 94 of the Constitution of 1890, 
and §§ 1940 and 1941 of the Code of 1930 
(Code 1942, §§ 451, 452), emancipating 
married women from the common-law dis- 
abilities of coverture, do not have the 
effect of removing the common-law dis- 
ability of husband and wife to sue each 
other for a personal tort, and therefore the 
common-law rule stands that neither hus- 
band nor wife can maintain such a suit. 
Burke v. Massachusetts Bonding & Ins. 
Co., 19 So. 2d 647 (La. App. 1st Cir. 1944), 
aff'd, 209 La. 495, 24 So. 2d 875 (1946). 

Although wife can sue her husband, she 
has no cause of action in tort against him 
for injuries inflicted upon her by the neg- 
ligence of her husband. Burke v. Massa- 
chusetts Bonding & Ins. Co., 19 So. 2d 647 
(La. App. 1st Cir. 1944), aff'd, 209 La. 495, 
24 So. 2d 875 (1946). 

Wife, injured as result of alleged negli- 
gence of husband in automobile accident, 



could not maintain action against hus- 
band's liability insurer, since tort claim- 
ant cannot maintain direct action against 
insurer but must first sue the insured, 
obtain judgment, and otherwise exhaust 
his remedies against the insured, and wife 
has no cause of action against husband for 
personal tort. Burke v. Massachusetts 
Bonding & Ins. Co., 19 So. 2d 647 (La. 
App. 1st Cir. 1944), aff'd, 209 La. 495, 24 
So. 2d 875 (1946). 

In absence of statute, right of action 
against husband arising out of automobile 
accident, existing in wife before marriage, 
held extinguished by marriage. Scales v. 
Scales, 168 Miss. 439, 151 So. 551 (1934). 

Neither husband nor wife can sue the 
other for personal torts. Austin v. Austin, 
136 Miss. 61, 100 So. 591, 33 AL.R. 1388 
(1924). 

16. — Limitations. 

The statute of limitations bars the 
wife's causes of action against her hus- 
band as if they were not married. Wyatt v. 
Wyatt, 81 Miss. 219, 32 So. 317 (1902). 

17. Witness, competency as. 

The law gives a defendant accused of 
crime the right, at his option, to introduce 
or not to introduce his wife as a witness. 
Cole v. State, 75 Miss. 142, 21 So. 706 
(1897). 

The husband and wife are competent 
witnesses for each other in all cases. 
Saffold v. Home, 72 Miss. 470, 18 So. 433 
(1895). 

18. Consortium. 

Trial court erred in awarding a wife loss 
of consortium damages pursuant to Miss. 
Code Ann. § 93-3-1 because the evidence 
offered was insufficient to support the 
wife's claim; she failed to show how her 
husband's injuries affected his relation- 
ship with her such that she suffered a 
compensable injury. Coho Res., Inc. v. 
McCarthy, 829 So. 2d 1 (Miss. 2002). 

An action for loss of consortium sur- 
vives the death of the party asserting it, 
and may be brought as any other action by 
the executor or administrator or personal 
representative of the deceased party. 
Flight Line v. Tanksley, 608 So. 2d 1149 
(Miss. 1992). 
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When a loss resulting from injury to a 
person may be recovered by either the 
injured person or another person, e.g., for 
loss of consortium, a judgment for or 
against the injured party has preclusive 
effect on any such other person's claim for 
the loss to the same extent as upon the 
injured person. A judgment for or against 
any such other person precludes recovery 
by or on behalf of the injured person of any 
loss that could have been recovered in the 
first action. When a person with a family 
relationship to one suffering personal in- 
jury has a claim for loss to himself or 
herself resulting from the injury, the de- 
termination of issues in an action by the 
injured person to recover for his or her 
injuries is preclusive against the family 
member, unless the judgment was based 
on a defense that is unavailable against 
the family member in the second action. 
McCoy v. Colonial Baking Co., 572 So. 2d 
850 (Miss. 1990). 

A defense available against a plaintiff in 
his or her personal injury action is avail- 
able against the spouse's derivative con- 
sortium action. Byrd v. Matthews, 571 So. 
2d 258 (Miss. 1990). 

A loss of consortium action is derivative, 
and contributory negligence applies, be- 
cause the action lies on account of injuries 
to the other spouse. Thus, an award to a 
wife for loss of consortium should have 
been reduced by the contributory negli- 
gence of her husband. Choctaw, Inc. v. 
Wichner, 521 So. 2d 878 (Miss. 1988), 
answer to certified question conformed to, 
842 F.2d 1511 (5th Cir. 1988). 

Exclusivity provisions of Workers' Com- 
pensation Act preclude consortium claim 
by wife of injured claimant in actions 
falling within scope of Act. Stevens v. FMC 
Corp., 515 So. 2d 928 (Miss. 1987). 

The loss of consortium is the loss of any 
or all of the wife's rights to society, com- 
panionship, love, affection, aid, services, 
support, sexual relations and the comfort 
of her husband as special rights and du- 
ties growing out of the marriage covenant, 
the right to live together in the same 



house, to eat at the same table, and to 
participate together in the activities, du- 
ties and responsibilities necessary to 
make a home. Tribble v. Gregory, 288 So. 
2d 13, 74 A.L.R.3d 797 (Miss. 1974). 

The damages recoverable by a wife in 
an action for loss of consortium under 
Code 1972 § 93-3-1 must be limited to 
avoid double recovery for the same dam- 
ages by both husband and wife. Tribble v. 
Gregory, 288 So. 2d 13, 74 A.L.R.3d 797 
(Miss. 1974). 

Consortium does not consist alone of 
intangible mental and emotional ele- 
ments, but may include services per- 
formed by the husband for the wife which 
have a monetary value. Tribble v. Gregory, 
288 So. 2d 13, 74 A.L.R.3d 797 (Miss. 
1974). 

The recovery allowable under Code 
1972 § 93-3-1 is limited so as to eliminate 
recovery by the wife for loss of financial 
support by the husband, recovery for 
nursing services and recovery for pain and 
suffering of the husband because these 
are items that may be recovered by the 
husband in his suit. Tribble v. Gregory, 
288 So. 2d 13, 74 A.L.R.3d 797 (Miss. 
1974). 

Where wife testified that she and her 
husband had had sexual relations about 
once a week before his injuries, but none 
since then, that she was deprived of his 
physical assistance in the usual and ordi- 
nary duties in and about the home and 
grounds, that they were not able to engage 
in activities after his injuries such as 
attending picture shows, church suppers, 
picnics and visiting friends, that her hus- 
band had a bed wetting problem, that 
without his assistance most of her time off 
from her job was spent in household du- 
ties, and that she was more nervous since 
the accident because of having to stay at 
home and wait on her husband, an award 
of $20,000 for loss of consortium was not 
so large that it evinced bias and prejudice 
on the part of the jury. Tribble v. Gregory, 
288 So. 2d 13, 74 A.L.R.3d 797 (Miss. 
1974). 



RESEARCH REFERENCES 



ALR. Dividends on corporate stock held 
as separate property, as separate or com- 



munity property. 55 A.L.R.2d 960. 

Conflict of laws as to right of action 
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for loss of consortium. 46 A.L.R.3d 880. 

Right of married woman to use maiden 
surname. 67 A.L.R.3d 1266. 

Measure and elements of damages in 
wife's action for loss of consortium. 74 
A.L.R.3d 805. 

Modern status of interspousal tort im- 
munity in personal injury and wrongful 
death actions. 92 A.L.R.3d 901. 

Recovery for loss of consortium for in- 
jury occurring prior to marriage. 5 
A.L.R.4th 300. 

Wife's liability for necessaries furnished 
husband. 11 A.L.R.4th 1160. 

Necessity of physical injury to support 
cause of action for loss of consortium. 16 
A.L.R.4th 537. 

Negligence of spouse or child as barring 
or reducing recovery for loss of consortium 
by other spouse or parent. 25 A.L.R.4th 
118. 

Injured party's release of tortfeasor as 
barring spouse's action for loss of consor- 
tium. 29 A.L.R.4th 1200. 

Action for loss of consortium based on 
nonmarital cohabitation. 40 A.L.R.4th 
553. 

Necessity that divorce court value prop- 
erty before distributing it. 51 A.L.R.4th 
11. 

Modern status of views as to validity of 
premarital agreements contemplating di- 
vorce or separation. 53 A.L.R.4th 22. 

Enforceability of premarital agree- 
ments governing support or property 
rights upon divorce or separation as af- 
fected by circumstances surrounding exe- 
cution — modern status. 53 A.L.R.4th 85. 

Enforceability of premarital agree- 
ments governing support or property 
rights upon divorce or separation as af- 



fected by fairness or adequacy of those 
terms — modern status. 53 A.L.R.4th 161. 

Parent's right to recover for loss of con- 
sortium in connection with injury to child. 
54 A.L.R.4th 112. 

When must loss-of-consortium claim be 
joined with underlying personal injury 
claim. 60 A.L.R.4th 1174. 

Am Jur. 41 Am. Jur. 2d, Husband and 
Wife §§ 2, 3, 12, 245, 251-253, 255. 

14 Am. Jur. PI & Pr Forms (Rev), Hus- 
band and Wife, Forms 93, 94 (complaint, 
petition, or declaration for loss of hus- 
band's consortium). 

6 Am. Jur. Trials, Predicting the Verdict 
§ 83. 

10 Am. Jur. Proof of Facts 3d 97, Dam- 
ages for Loss of Consortium. 

CJS. 41 C.J.S., Husband and Wife 
§§ 116, 118. ^ 

Law Reviews. 1989 Mississippi Su- 
preme Court Review: Equitable Division 
of Marital Property. 59 Miss. L. J. 902, 
Winter, 1989. 

Practice References. Family Law Lit- 
igation Guide with Forms: Discovery, Ev- 
idence, Trial Practice (Matthew Bender). 

Rutkin, Family Law and Practice (Mat- 
thew Bender). 

Family Law Clause Library - CD Rom 
(Matthew Bender). 

Principles of the Law of Family Disso- 
lution: Analysis and Recommendations - 
American Law Institute (Matthew 
Bender). 

Gold-Bikin, Kolodny, Koritzinsky, 
Stark, Divorce Practice Handbook 
(Michie). 

Child Custody and Visitation Law and 
Practice (Matthew Bender). 



§ 93-3-3. May sue each other. 

Husband and wife may sue each other. 

SOURCES: Codes, 1880, § 1168; 1892, § 2290; Laws, 1906, § 2518; Hemingway's 
1917, § 2052; Laws, 1930, § 1941; Laws, 1942, § 452. 

Cross References — Testimony by spouses in proceedings for protection from 
domestic abuse, see § 93-21-19. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

Reciprocal enforcement of support, see §§ 93-25-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

2. Suits for personal injury. 

3. Divorce, alimony and support. 

1. In general. 

In view of the provisions of §§ 11-21-3, 
93-3-1 and 93-3-3, § 89-1-29 did not pre- 
clude a wife, who held real property as 
joint tenant with husband from whom she 
was separated but not divorced, from 
maintaining an action to partition the 
property, notwithstanding that husband 
continued to reside on the property and 
claimed it as his homestead. Trigg v. 
Trigg, 498 So. 2d 334 (Miss. 1986). 

Whatever may be left of interspousal 
immunity in the tort field, § 93-3-3 has 
interred it forever with respect to property 
rights. Trigg v. Trigg, 498 So. 2d 334 (Miss. 
1986). 

Section 94 of the Constitution of 1890, 
and Code 1930, §§ 1940, 1941 [Code 1942, 
§§ 451, 452], emancipating married 
women from the common-law disabilities 
of coverture, do not have the effect of 
removing the common-law disability of 
husband and wife to sue each other for a 
personal tort, and therefore the common- 
law rule stands that neither husband nor 
wife can maintain such a suit. Burke v. 
Massachusetts Bonding & Ins. Co., 19 So. 
2d 647 (La. App. 1st Cir. 1944), aff'd, 209 
La. 495, 24 So. 2d 875 (1946). 

Where wife intervened and claimed dia- 
mond ring sought to be replevied by hus- 
band from mother-in-law, judgment for 
wife did not entitle husband to reversal 
because no judgment rendered against 
mother-in-law. Lee v. Patterson, 92 Miss. 
357, 45 So. 980 (1908). 

2. Suits for personal injury. 

Abrogation of rule of interspousal tort 
immunity required reversal of decision of 
trial judge dismissing complaint by wife 
against her husband for alleged assault 
and battery. Burns v. Burns, 518 So. 2d 
1205 (Miss. 1988). 

Common law unity concept which pro- 
hibited suits between spouses for any 
claim is no longer viable and doctrine of 
interspousal tort immunity cannot be 
maintained. Burns v. Burns, 518 So. 2d 
1205 (Miss. 1988). 



Doctrine of interspousal immunity bars 
personal injury lawsuit by one spouse 
against other which is filed subsequent to 
divorce and based upon cause of action 
arising prior to marriage. Matthews v. 
State Farm Mut. Auto. Ins. Co., 471 So. 2d 
1223 (Miss. 1985). 

Where wife died in an automobile acci- 
dent as a result of the negligent operation 
of vehicle by her husband, she could not 
have sued the husband in tort even if she 
had survived. Durham v. Durham, 227 
Miss. 76, 85 So. 2d 807 (1956). 

Although wife can sue her husband, she 
has no cause of action in tort against him 
for injuries inflicted upon her by his neg- 
ligence. Burke v. Massachusetts Bonding 
& Ins. Co., 19 So. 2d 647 (La. App. 1st Cir. 
1944), aff'd, 209 La. 495, 24 So. 2d 875 
(1946). 

Wife, injured as result of alleged negli- 
gence of husband in automobile accident, 
could not maintain action against hus- 
band's liability insurer, since tort claim- 
ant cannot maintain direct action against 
insurer but must first sue the insured, 
obtain judgment, and otherwise exhaust 
his remedies against the insured, and wife 
has no cause of action against husband for 
personal tort. Burke v. Massachusetts 
Bonding & Ins. Co., 19 So. 2d 647 (La. 
App. 1st Cir. 1944), aff'd, 209 La. 495, 24 
So. 2d 875 (1946). 

3. Divorce, alimony and support. 

A wife was entitled to proceed in Chan- 
cery Court against her husband for parti- 
tion of jointly held property as an incident 
to her action for divorce. Johnson v. John- 
son, 550 So. 2d 416 (Miss. 1989). 

Upon finding that wife was entitled to 
separate maintenance, chancellor was 
bound by equitable principles to award 
her an amount sufficient to maintain her 
standard of living in accord with hus- 
band's estate and ability to provide for her 
well being. Gray v. Gray, 484 So. 2d 1032 
(Miss. 1986). 

The denial to a wife of separate mainte- 
nance and the custody of the children in 
no way invalidated claims for debt, which 
the wife may have against the husband as 
a result of contract, either express or 
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implied. Tobias v. Tobias, 225 Miss. 392, 
83 So. 2d 638 (1955). 

Wife may sue in chancery court for 
support and maintenance against hus- 
band whether or not divorce is sought. 
Boyett v. Boyett, 152 Miss. 201, 119 So. 
299 (1928). 

A divorce will be granted the wife on 
final hearing, if she is entitled to it, with- 



out reference to her purposes in suing. 
Bradford v. Bradford, 80 Miss. 467, 31 So. 
963 (1902). 

Where the real purpose of the suit is to 
coerce the conveyance of property, her 
application for alimony and attorneys' fee 
to be paid by the husband pending the suit 
should be denied. Bradford v. Bradford, 80 
Miss. 467, 31 So. 963 (1902). 



RESEARCH REFERENCES 



ALR. Effect of annulment of marriage 
on rights arising out of acts of or transac- 
tions between parties during the mar- 
riage. 2 A.L.R.2d 637. 

Action against spouse or estate for caus- 
ing death of other spouse. 28 A.L.R.2d 
662. 

Right of one spouse to maintain action 
against other for personal injury. 43 
A.L.R.2d 632. 

Conflict of laws as to right of action 
between husband and wife or parent and 
child. 96 A.L.R.2d 973. 

Modern status of interspousal tort im- 
munity in personal injury and wrongful 
death actions. 92 A.L.R.3d 901. 



Am Jur. 41 Am. Jur. 2d, Husband and 
Wife §§ 290 et seq. 

14 Am. Jur. PI & Pr Forms (Rev), Hus- 
band and Wife, Forms 27 et seq. (actions 
between spouses involving settlements 
and agreements as to property rights); 
Forms 8 et seq. (actions between spouses 
involving property rights and interests). 

CJS. 41 C.J.S., Husband and Wife 
§§ 111 et seq. 

Law Reviews. 1989 Mississippi Su- 
preme Court Review: Equitable Division 
of Marital Property. 59 Miss. L. J. 902, 
Winter, 1989. 



§ 93-3-5. Dower and curtesy abolished. 

Dower and curtesy, as heretofore known, are abolished. 

SOURCES: Codes, 1880, § 1170; 1892, § 2291; Laws, 1906, § 2519; Hemingway's 
1917, § 2053; Laws, 1930, § 1942; Laws, 1942, § 453. 

RESEARCH REFERENCES 



ALR. Statutory or constitutional provi- 
sion allowing widow but not widower to 
take against will and receive dower inter- 
ests, allowances, homestead rights, or the 
like as denial or equal protection of law. 18 
A.L.R.4th 910. 



Am Jur. 25 Am. Jur. 2d, Dower and 
Curtesy §§ 4 et seq. 

CJS. 28 C.J.S., Dower and Curtesy, 
§§ 3, 4, 136-139. 



§ 93-3-7. 
wife. 



Restrictions on contracts between husband and 



Husband and wife shall not contract with each other, so as to entitle the 
one to claim or receive any compensation from the other for work and labor, 
and any contract between them whereby one shall claim or shall receive 
compensation from the other for services rendered, shall be void. It shall not be 
lawful for the husband to rent the wife's plantation, houses, horses, mules, 
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wagons, carts, or other implements, and with them, or with any of her means, 
to operate and carry on business in his own name or on his own account, but 
all business done with the means of the wife by the husband shall be deemed 
and held to be on her account and for her use, and by the husband as her agent 
and manager in business, as to all persons dealing with him without notice, 
unless the contract between the husband and wife which changes this relation, 
be evidenced by writing, subscribed by them, duly acknowledged, and filed 
with the chancery clerk of the county where such business may be done, to be 
recorded as other instruments. 

SOURCES: Codes, 1880, § 1177; 1892, § 2293; Laws, 1906, § 2521; Hemingway's 
1917, § 2055; Laws, 1930, § 1943; Laws, 1942, § 454. 

Cross References — Fraudulent conveyances generally, see § 15-3-3. 

JUDICIAL DECISIONS 



1. Validity. 

2. Contracts. 

3. Conveyances. 

4. Use of wife's property or means by 

husband generally. 

5. Agency of husband. 

6. Notice to third persons. 

7. Release or waiver. 

1. Validity. 

An indigent accused under sentence for 
aggravated assault would be entitled to 
appointment of counsel to represent him 
on appeal. Killingsworth v. State, 490 So. 
2d 849 (Miss. 1986). 

This provision, in prohibiting husband 
and wife from contracting with each other 
so as to entitle one to claim or receive 
compensation from other for work or labor 
is not violative of constitutional provision 
relating to emancipation of married 
women. Martin v. First Nat'l Bank, 176 
Miss. 338, 164 So. 896 (1936). 

2. Contracts. 

This section [Code 1942, § 454] was 
inapplicable to an action by a divorced 
wife against her former husband for an 
accounting as to rents, revenue and re- 
ceipts derived from the operation of the 
land, on the partition of property, where 
under the bill and the wife's evidence, 
adopted by the court, the operation of the 
co-tenancy lands was a joint operation 
and there was not involved a contract 
between the husband and wife for work 
and labor. Horton v. Boatright, 231 Miss. 
666, 97 So. 2d 637 (1957). 



Where a husband and wife made a part- 
nership agreement and the consideration 
for the contract was founded on work and 
labor of the wife in the business, the 
partnership contract was not invalid and 
this section [Code 1942, § 454] had no 
application. McGehee v. McGehee, 227 
Miss. 170, 85 So. 2d 799 (1956). 

Contract by wife in favor of husband for 
legal services to be rendered by him for 
her in recovery of her separate property 
held not enforceable by husband's as- 
signee, since contract was void. Martin v. 
First Nat'l Bank, 176 Miss. 338, 164 So. 
896 (1936). 

Contract between wife and husband for 
erection of a building on her separate 
property in consideration of payment to 
him as contractor was a nullity, and wife 
was liable for material furnished, and a 
lien therefor might be established against 
her property. Banks & Co. v. Pullen, 113 
Miss. 632, 74 So. 424, 4 A.L.R. 1013 
(1917). 

3. Conveyances. 

Where a husband acquires by fraud, 
before marriage, a claim of title to land, 
his widow cannot, under a conveyance 
from him during coverture, hold the land 
as against the defrauded owner; nor can 
she recover the money paid by her hus- 
band in attempting to hide the fraud. 
Hamblet v. Harrison, 80 Miss. 118, 31 So. 
580 (1902). 

Where a husband has conveyed land to 
his wife, although confessedly in fraud of 
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his creditors, and they continue, as before, 
to occupy it together as their home, their 
joint possession will be referred to her 
title, and after her death he cannot claim, 
as against her heirs, that his possession 
was adverse to her. Claughton v. 
Claughton, 70 Miss. 384, 12 So. 340 
(1893). 

Where a husband buys land, taking the 
title in the wife's name and his own 
jointly, and afterwards makes improve- 
ments thereon, the presumption is of a gift 
to her of half interest in both the land and 
improvements. Kripperdorf v. Wolfe, 70 
Miss. 81, 12 So. 26 (1892). 

4. Use of wife's property or means by 

husband generally. 

The statute does not apply where only 
the money of the wife is used by the 
husband. Leinkauf v. Barnes, 66 Miss. 
207, 5 So. 402 (1889). 

5. Agency of husband. 

One furnishing husband as general 
manager means for operating plantation, 
without knowledge that husband was act- 
ing for wife, could recover from wife. Riv- 
ers v. Eastman Cotton Oil Co., 159 Miss. 
361, 132 So. 327 (1931). 

Wife held liable for goods husband, op- 
erating wife's plantation and his logging 
business with her means, purchased for 
family and logging business. Rivers v. 
Wade Hdwe. Co., 151 Miss. 163, 117 So. 
259 (1928). 

Directed verdict proper where evidence 
fails to show defendant's husband was 
doing business with her property. Teasley 
v. Roberson, 149 Miss. 188, 115 So. 211 
(1928). 

Contract between wife and husband un- 
der which husband contracted for a con- 
sideration to erect a building on her sep- 
arate property was a nullity, and wife's 
property was liable for materials fur- 
nished husband on credit on theory that 
husband was the wife's statutory agent. 
Banks & Co. v. Pullen, 113 Miss. 632, 74 
So. 424, 4 A.L.R. 1013 (1917). 



Under this section [Code 1942, § 454] a 
creditor may subject cotton raised on the 
wife's plantation to the payment of debts 
incurred for plantation and family sup- 
plies furnished the husband and used on 
the place. Dean v. Boyd, 86 Miss. 204, 38 
So. 297 (1905). 

A wife may, by her conduct, extend the 
scope of her husband's statutory agency as 
limited by this section [Code 1942, § 454] 
and make herself liable to persons dealing 
with him without notice for debts con- 
tracted in the course of such business. 
Johnson v. Jones, 82 Miss. 483, 34 So. 83 
(1903). 

6. Notice to third persons. 

Where recorded instruments showed 
that wife leased plantation to husband for 
1917 and again for 1921, wife's testimony 
that husband held over from year to year 
and was her hold-over tenant held not 
admissible as far as rights of third persons 
were concerned, to show an implied ten- 
ancy, in view of purposes and language of 
statute relating to contracts evidencing a 
business relationship between husband 
and wife which require a recorded lease 
covering the specific year or years in issue 
to establish the relationship of landlord 
and tenant. Chapman v. Chase Nat'l 
Bank, 178 Miss. 401, 173 So. 455 (1937). 

Wife held not estopped to assert that 
contract executed by her in favor of hus- 
band for payment of fee for legal services 
to be rendered by him for wife in recovery 
of her separate property was unenforce- 
able as against bank which took pledge of 
fee with knowledge that contract was void 
as to wife. Martin v. First Nat'l Bank, 176 
Miss. 338, 164 So. 896 (1936). 

7. Release or waiver. 

The taking of security upon the prop- 
erty of the husband is not a waiver of the 
right given under this section [Code 1942, 
§ 454]. Dean v. Boyd, 86 Miss. 204, 38 So. 
297 (1905). 



RESEARCH REFERENCES 



ALR. Effect of annulment of marriage 
on rights arising out of acts of or transac- 



tions between parties during marriage. 2 
A.L.R.2d 637. 
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What constitutes contract between hus- CJS. 41 

band or wife and third person promotive §§ 87, 88. 
of divorce or separation. 93 A.L.R.3d 523. 



C.J.S., Husband and Wife 



§ 93-3-9. Validity of conveyance or lease between spouses. 

A transfer or conveyance of goods and chattels, or lands, or any lease of 
lands, between husband and wife, shall not be valid as against any third 
person, unless the transfer or conveyance be in writing and acknowledged and 
filed for record as a mortgage or deed of trust is required to be. Possession of 
the property shall not be equivalent to filing the writing for record, but, to 
affect third persons, the writing must be filed for record. 

SOURCES: Codes, 1880, § 1178; 1892, § 2294; Laws, 1906, § 2522; Hemingway's 
1917, § 2056; Laws, 1930, § 1944; Laws, 1942, § 455; Laws, 1900, ch. 90. 

Cross References — Necessity of writing to convey land generally, see § 89-1-3. 

JUDICIAL DECISIONS 



9. 
10. 
11. 
12. 



In general. 

Ownership of property involved. 

Validity of transfers. 

— Leases. 

—Gifts. 

— Property purchased with means of 

other spouse. 
— Pending or threatened suit, effect 

of. 
Consideration. 
Persons protected. 
Evidence. 

Extraterritorial application. 
Actions. 



1. In general. 

Where a husband assigned to his wife 
all his future earnings by an instrument 
which was not acknowledged and not re- 
corded and neither the judgment creditor 
nor the garnishee had notice of the docu- 
ment until the garnishee was notified by 
counsel for the wife, this instrument was 
invalid as against the judgment creditor. 
Reynolds v. Smith, 226 Miss. 666, 85 So. 
2d 178 (1956). 

The intent and purpose of this section 
[Code 1942, § 455] is to render invalid 
secret transfers and conveyances by a 
debtor as against the claims of a creditor, 
or any other third person whose interest 
might be affected by the unreported con- 
veyance and seeks to prevent a secret 
transfer from being used as a means of a 



divestment of title. Detrio v. Boylan, 190 
F.2d 40 (5th Cir. 1951). 

2. Ownership of property involved. 

Presumption as to separate ownership 
of personal property on premises occupied 
by husband and wife living together, is in 
husband. Federal Reserve Bank v. Wall, 
138 Miss. 204, 103 So. 5 (1924). 

A husband who manages his wife's farm 
under a verbal understanding with her 
that he is to own the crops is not the 
owner of the cotton produced thereon, 
under the provisions of this section [Code 
1942, § 455]. Williams v. Yazoo & Miss. V. 
Ry, 82 Miss. 659, 35 So. 169 (1903). 

3. Validity of transfers. 

A mineral deed executed by a defendant 
to his wife was invalid under § 93-3-39, as 
to creditors, where the deed was recorded 
after the debtor-creditor relationships 
arose. Morgan v. Sauls, 413 So. 2d 370 
(Miss. 1982). 

A conveyance between husband and 
wife is valid or invalid for the same rea- 
sons as between other persons, and the 
validity of such conveyances must be 
tested by the same principals as a convey- 
ance by the debtor to a stranger, when 
brought into question as fraudulent 
against creditors though conveyances be- 
tween husband and wife should be care- 
fully scrutinized on account of the temp- 
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tation to give an unfair advantage to the 
wife over other creditors. Detrio v. Boylan, 
190 F.2d 40 (5th Cir. 1951). 

Landlord had no lien upon trucks which 
he attached and which were sold by ten- 
ant to his wife prior to attachment. 
Rollings v. Rosenbaum, 166 Miss. 499, 148 
So. 384 (1933). 

Unrecorded conditional sale of automo- 
bile by husband to wife is valid against 
third person, unless latter has valid claim, 
in absence of sale. Federal Credit Co. v. 
Scoggins, 158 Miss. 275, 130 So. 153 
(1930). 

A transfer by a husband to his wife 
before he was adjudged a bankrupt was 
void as to the trustee in bankruptcy where 
the transfer was not recorded until after 
the trustee's appointment. Stocks till v. 
Brooks, 142 Miss. 691, 107 So. 888 (1926). 

Conveyance between husband and wife 
held valid or invalid for same reason as 
between other persons. Burks v. Moody, 
141 Miss. 370, 106 So. 528 (1926), error 
overruled 141 Miss. 370, 107 So. 279. 

Deed from husband to wife in good faith 
for value is valid as against creditor of 
husband in suit pending at time of convey- 
ance. Burks v. Moody, 141 Miss. 370, 106 
So. 528 (1926), error overruled 141 Miss. 
370, 107 So. 279. 

Conveyance of interest in land by hus- 
band to wife void as to creditors existing 
prior to filing for record. Carberry v. Lann- 
Carter Hdwe. Co., 126 Miss. 293, 88 So. 
769 (1921). 

Conveyance from husband to wife prop- 
erly set aside where grantor shown to be 
indebted at time of recordation. McCrory 
v. Donald, 119 Miss. 256, 80 So. 643 
(1919). 

A conveyance for value and in good faith 
by a husband to his wife cannot be avoided 
by a creditor of the husband whose debt 
was unsecured at the time. Green & Sons 
v. Weems, 85 Miss. 566, 38 So. 551 (1905). 

4. — Leases. 

Verbal lease between husband and wife 
held void as to creditors of husband. 
Dorsett v. Breithaupt, 133 Miss. 457, 97 
So. 756 (1923). 

An agreement whereby a husband sub- 
let a part of his leasehold to his wife is not 
within the condemnation of this section 



[Code 1942, § 455]. Underwood v. Ains- 
worth, 72 Miss. 328, 18 So. 379 (1895). 

5. —Gifts. 

Although the deed transferring appellee 
husband's property to his wife was exe- 
cuted prior to the accident out of which 
appellant judgment creditor's lien arose, 
the deed was void as to the appellant and 
the appellant was entitled to subject this 
property to execution under his judgment 
where the deed in question was not sup- 
ported by valuable consideration but was 
a gift to the wife, and it was not filed for 
record until after appellant's claim arose. 
Hudson v. Allen, 313 So. 2d 401 (Miss. 
1975). 

The heirs at law of a decedent are not 
"third" persons as contemplated by this 
statute where the surviving widow claims 
certain personal property as gifts from the 
decedent. Reedy v. Alexander, 202 Miss. 
80, 30 So. 2d 599 (1947). 

Gift of chattels by husband to wife need 
not be in writing; husband's heirs not 
being "third persons" within statute re- 
quiring such transfer to be recorded. Self 
v. King, 124 Miss. 874, 87 So. 489 (1921). 

Gift of necessary wearing apparel and 
personal ornaments by husband to wife 
not within this section [Code 1942, § 455]. 
Kennington v. Hemingway, 101 Miss. 259, 
57 So. 809, Am. Ann. Cas. 1914B,392 
(1912). 

6. — Property purchased with means 

of other spouse. 

Where wife gave to her husband pro- 
ceeds from the sale of her house and lot for 
use in his business upon his oral promise 
that when his business permitted he 
would build her a home of her choice, but 
the husband's business did not prosper, 
and it was not shown that the husband 
used any of the wife's money in the pur- 
chase of the home, the husband did not 
hold title to the home in trust for the wife. 
Howell v. General Contract Corp., 229 
Miss. 687, 91 So. 2d 831 (1957), sugges- 
tion of error overruled, opinion modified, 
229 Miss. 687, 93 So. 2d 175 (1957). 

Purchase of automobile by husband for 
wife with her money held valid as against 
husband's creditors. Dorsett v. 
Breithaupt, 133 Miss. 457, 97 So. 756 
(1923). 
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7. — Pending or threatened suit, effect 

of. 

A transfer by a husband to his wife in 
payment of a just debt due the wife, evi- 
denced by a writing acknowledged and 
recorded as required by the section [Code 
1942, § 455], is not fraudulent because of 
actions threatening or pending against 
the husband. Donoghue v. Shull, 85 Miss. 
404, 37 So. 817 (1905). 

A transfer of property from a husband to 
his wife, otherwise valid, is not rendered 
invalid by the fact that suits were threat- 
ened or pending against the husband at 
the time it was made. Donoghue v. Shull, 
85 Miss. 404, 37 So. 817 (1905). 

8. Consideration. 

Conveyance does not violate statute 
where it was not voluntary conveyance 
and there was consideration. Barbee v. 
Pigott, 507 So. 2d 77 (Miss. 1987). 

Where a husband orally agreed to re- 
convey property to his wife which she had 
conveyed to him for the use of the security 
for the payment of certain notes, this was 
sufficient consideration to support a con- 
veyance to the wife which was executed 
and recorded before the creditors of the 
husband secured a lien on his property. 
Detrio v. Boylan, 190 F.2d 40 (5th Cir. 
1951). 

Recital of valid consideration in deed 
held prima facie true, burden of showing 
falsity of recital of valid consideration is 
on party attacking deed for fraud on credi- 
tors. Virden v. Dwyer, 78 Miss. 763, 30 So. 
45 (1901). 

9. Persons protected. 

Rollings v. Rosenbaum, 166 Miss. 499, 
148 So. 384 (1933). 

The third persons against whom an 
unrecorded conveyance between husband 
and wife is void are such as claim an 
interest in, or right to, the property con- 
veyed through or against the husband or 
wife, as the case may be, which claim 
would be valid in event that the convey- 
ance had not been made. Federal Credit 
Co. v. Scoggins, 158 Miss. 275, 130 So. 153 
(1930). 

Assignee of unrecorded conditional sale 
contract between husband and wife and 
seller's interest held entitled to possession 
as against third person, unless latter's 



possession is under superior claim. Fed- 
eral Credit Co. v. Scoggins, 158 Miss. 275, 
130 So. 153 (1930). 

Trustee may avoid transfer by bankrupt 
to his wife before he was adjudged bank- 
rupt, but which was not filed for record 
until after trustee's appointment. 
Stockstill v. Brooks, 142 Miss. 691, 107 So. 
888 (1926). 

Both antecedent and subsequent credi- 
tors of wife may attack her verbal transfer 
of store and stock of goods to husband. 
McCabe v. Guido, 116 Miss. 858, 77 So. 
801 (1918). 

Insurance company was not a "third 
party" within the purview of this section 
[Code 1942, § 455] and was not preju- 
diced by fact that deed of wife conveying 
the property to husband, insured, was 
unrecorded, such conveyance being opera- 
tive to invest title in husband within the 
meaning of the "unconditional and sole 
ownership" clause of a fire insurance pol- 
icy. Groce v. Phoenix Ins. Co., 94 Miss. 
201, 48 So. 298 (1909). 

A transfer of property from a husband to 
his wife, made with intent to defraud 
existing creditors, is valid as to his subse- 
quent creditors unless made to defraud 
them. Donoghue v. Shull, 85 Miss. 404, 37 
So. 817 (1905). 

10. Evidence. 

A husband and wife are not competent 
witnesses against each other in a suit by a 
creditor to vacate a conveyance from the 
husband to the wife. Virden v. Dwyer, 78 
Miss. 763, 30 So. 45 (1901). 

Neither the transfer nor notice to third 
parties can be established by parol proof. 
Montgomery v. Scott, 61 Miss. 409 (1883). 

11. Extraterritorial application. 

This section [Code 1942, § 455], requir- 
ing transfers from the husband to the 
wife, and from her to him, to be recorded, 
has no application to property situated 
out of this state. Davis v. Williams, 73 
Miss. 708, 19 So. 352 (1896). 

Property of the husband that he has 
removed to another state, and there trans- 
ferred to the wife by a sale valid under the 
laws of such state, is not subject to the 
demands of his creditors on being brought 
back to the county in this state in which 
the husband and wife resided at the time 
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of the removal of the property and have 12. Actions. 

continued to reside, although the transfer Tenant's wife who showed deed of sale 
to the wife has not been recorded in said to her reciting valid consideration for ten- 
county as required by this section [Code ant's trucks attached by landlord made 
1942, § 455]. Davis v. Williams, 73 Miss. pr i ma facie case, and landlord had burden 
708, 19 So. 352 (1896). to establish fraud or other defense. 
This section [Code 1942, § 455] does not Rollings v. Rosenbaum, 166 Miss. 499, 148 
affect a transfer by non-residents made g 334 (1933). 

out of the state, in case the property is j n action by ten ant's wife to replevy 

subsequently brought into the state on tmcks which were attached by landlord as 

removal of the parties to the state Willis tenant > s? whet her wife was entitled to re- 

To^ mphlS Gr ° Cery C °" 9 S0 ' ° ( SS - Plevy held for jury. Rollings v. Rosenbaum, 



166 Miss. 499, 148 So. 384 (1933). 



1896). 

A statute of Alabama, under which an 
unrecorded transfer between husband A husband and wife are not competent 
and wife, though good as between the witnesses against each other in a suit by a 
parties, is void as to creditors and pur- credltor °/ the husband to / acat f a c ° n " 
chasers, cannot have any operation as to yeyance from the husband to the wife, 
transactions made after the removal of Virden v. Dwyer, 78 Miss. 763, 30 So. 45 
the parties and property to this state. (1901). 
Walker v. Marseilles, 70 Miss. 283, 12 So. 
211 (1892). 

RESEARCH REFERENCES 

CJS. 41 C.J.S., Husband and Wife 
§§ 103etseq. 

§ 93-3-11. Removal of disabilities of minority of certain mar- 
ried persons with respect to homestead transactions; pre- 
sumption of occupancy. 

The disabilities of minority of any married minor having attained the age 
of eighteen (18) are hereby removed solely for the purpose of executing, 
signing, or acknowledging contracts of purchase or sale, deeds, promissory 
notes, deeds of trust or mortgages, other negotiable or nonnegotiable instru- 
ments, assignments, or other transfers, homestead declarations, or homestead 
exemption applications, or other legal documents pertaining solely to the 
property occupied or to be occupied as the actual place of residence of such 
married minors. To assure validity and enforceability according to their terms 
of any legal documents executed by such married minors pursuant to this 
section, occupancy of, or intention to occupy, property as the place of residence 
of such married minors shall be conclusively presumed from the execution by 
them of such documents. The removal of disabilities provided under this 
section shall be supplemental and cumulative of other laws, but shall not be 
construed so as to apply to any transaction other than transactions pertaining 
to the residences or intended residences of such minors. 

SOURCES: Codes, 1942, § 455.5; Laws, 1962, ch. 277, § 1; Laws, 1968, ch. 305, 
§ 1, eff from and after passage (approved August 7, 1968). 

Cross References — Definition of term "minor," see § 1-3-27. 
Homestead exemption generally, see §§ 85-3-21 et seq. 
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RESEARCH REFERENCES 

Am Jur. 41 Am. Jur. 2d, Husband and 
Wife§ 12. 

§ 93-3-13. Liability of husband for property or income of wife. 

If the husband receive and appropriate to his own use the property of his 
wife, or the income and profit of her property, he shall be debtor to his wife 
therefor; but neither he nor his representatives shall be accountable to his wife 
for the income or profits of her estate, after the expiration of one year from the 
receipt of such income or profits. If the husband be permitted by the wife to 
employ the income or profits of her estate, or to use her estate in the support 
and maintenance of the family, he shall not be chargeable therewith nor be 
liable to account therefor. 

SOURCES: Codes, 1880, § 1176; 1892, § 2292; Laws, 1906, § 2520; Hemingway's 
1917, § 2054; Laws, 1930, § 1945; Laws, 1942, § 456. 

JUDICIAL DECISIONS 

1. In general. purpose being the recovery of her own 

The statute of limitations provided by money and not the establishment of a 

this section [Code 1942, § 456] was inap- claim against her husband's estate, 

plicable to a divorced wife's action against Hendricks v. Peavy, 78 Miss. 316, 28 So. 

her former husband for an accounting on 944 (1900). 

the partition of property, where under the Where a husband, having conveyed 

allegations of the amended bill and the i and to a trustee to hold in trust for his 

wife's evidence, which the court adopted, wi f e> afterwards, under alleged authority 

the husband did not appropriate to his from the trustee, makes an unauthorized 

own use the property of his wife or the sale thereof, the fact that he applied part 

income thereof, but the co-tenancy land of the purchase m0 ney to discharge an 

was jointly operated by the parties and encumbrance on the property made by the 

revenues arrived at from it was jointly wife> win not est her to recover the land 

applied to the discharge of the joint obh- Edwards v> H illier, 70 Miss. 803, 13 So. 

gations. Horton v. Boatright, 231 Miss. fi Q 2 fioqcn 

666, 97 So. 2d 637 (1957). 4u a ^ a ±u *u- :<• *u 

mi v ., ,. r c , ■ . Where, after the death or his wife, the 

1 he limitation of one year after receipt , , , ' ,, ,, , , ~ ,. t ■-,_ •,. , 

against proceedings to hold a husband or husband sells the land of which she died 

his representative accountable to his wife seized ' t ^ 1 heirs JOinm ? £ ^ COm T 
for the income or profits of her estate ance ' Wlt ^ the agreement that they are to 
under this section [Code 1942, § 456], has receive the Purchase money, which how- 
no application to a proceeding by a widow ever > he appropriates, he is answerable to 
to recover money in bank, being such them for the same > regardless of any ex- 
income and profits deposited by her de- P ress Promise to pay. Martin v. Tillman, 
ceased husband in his own name, her 70 Mlss - 614 > 13 So - 251 (1893). 

RESEARCH REFERENCES 

ALR. Copyright, patent, or other intel- purposes of alimony, support, or divorce 
lectual property as marital property for settlement. 80 A.L.R.5th 487. 
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Am Jur. 41 Am. Jur. 2d, Husband and CJS. 41 C.J.S., Husband and Wife 
Wife §§ 23 et seq. §§ 13 et seq. 

17 Am. Jur. Proof of Facts 2d 191, Sta- 
tus as "Innocent Spouse" Under the Inter- 
nal Revenue Code. 
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CHAPTER 5 
Divorce and Alimony 

Sec. 

93-5-1. Causes for divorce. 

93-5-2. Divorce on grounds of irreconcilable differences. 

93-5-3. Not mandatory to deny divorce because of recrimination. 

93-5-4. Offended spouse's failure to leave marital domicile or separate from 

offending spouse no impediment to divorce. 

93-5-5. Residence requirements for divorce. 

93-5-7. Conduct of divorce proceedings. 

93-5-9. Minors as parties to divorce proceedings. 

93-5-11. Filing of complaints. 

93-5-13. Guardian ad litem. 

93-5-15. Guardian for insane spouse may sue for divorce. 

93-5-17. Proceedings to be had in open court. 

93-5-19. Witnesses; depositions. 

93-5-21. Exclusion of spectators from courtroom. 

93-5-23. Custody of children; alimony. 

93-5-24. Types of custody awarded by court; joint custody; no presumption in 

favor of maternal custody; access to information pertaining to child by 
noncustodial parent; restrictions on custody by parent with history of 
perpetrating family violence; rebuttable presumption that such custody 
is not in the best interest of the child; factors in reaching determina- 
tions; visitation orders. 

93-5-25. Effect of judgment of divorce. 

93-5-26. Noncustodial parent's right of access to records and information per- 

taining to minor children. 

93-5-27. Marital rights cease with judgment of divorce. 

93-5-29. Divorced persons not to cohabit. 

93-5-31. Judgment of divorce may be revoked. 

93-5-33. Statistical requirements. 

§ 93-5-1. Causes for divorce. 

Divorces from the bonds of matrimony may be decreed to the injured party 
for any one or more of the following twelve causes, viz: 

First. Natural impotency. 

Second. Adultery, unless it should appear that it was committed by 
collusion of the parties for the purpose of procuring a divorce, or unless the 
parties cohabited after a knowledge by complainant of the adultery. 

Third. Being sentenced to any penitentiary, and not pardoned before being 
sent there. 

Fourth. Wilful, continued and obstinate desertion for the space of one year. 

Fifth. Habitual drunkenness. 

Sixth. Habitual and excessive use of opium, morphine or other like drug. 

Seventh. Habitual cruel and inhuman treatment. 

Eighth. Insanity or idiocy at the time of marriage, if the party complaining 
did not know of such infirmity. 

Ninth. Marriage to some other person at the time of the pretended 
marriage between the parties. 
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Tenth. Pregnancy of the wife by another person at the time of the 
marriage, if the husband did not know of such pregnancy. 

Eleventh. Either party may have a divorce if they be related to each other 
within the degrees of kindred between whom marriage is prohibited by law. 

Twelfth. Incurable insanity. But no divorce shall be granted upon this 
ground unless the insane party shall have been under regular treatment for 
insanity and causes thereof, confined in an institution for the insane for a 
period of at least three years immediately preceding the commencement of the 
action. Provided, however, that transfer of an insane party to his or her home 
for treatment or a trial visit on prescription or recommendation of a licensed 
physician, which treatment or trial visit proves unsuccessful after a bona fide 
effort by the complaining party to effect a cure, upon the reconfinement of the 
insane party in an institution for the insane, shall be regular treatment for 
insanity and causes thereof, and the period of time so consumed in seeking to 
effect a cure, or while on a trial visit home, shall be added to the period of 
actual confinement in an institution for the insane in computing the required 
period of three (3) years confinement immediately preceding the commence- 
ment of the action. No divorce shall be granted because of insanity until after 
a thorough examination of such insane person by two (2) physicians who are 
recognized authorities on mental diseases. One such physician shall be either 
the superintendent of the state hospital or the veterans hospital for the insane 
in which the patient is confined, or a member of the medical staff of such 
hospital who has had the patient in charge. Before incurable insanity can be 
successfully proven as a ground for divorce, it shall be necessary that both such 
physicians make affidavit that such patient is a mentally disturbed person at 
the time of the examination and both affidavits shall be made a part of the 
permanent record of the divorce proceedings and shall create the prima facie 
presumption of incurable insanity, such as would justify a divorce based 
thereon. Service of process shall be made on the superintendent of the hospital 
in which the defendant is a patient. In event the patient is in a hospital outside 
the state, process shall be served by publication, as in other cases of service by 
publication, together with the sending of a copy by registered mail to the 
superintendent of said hospital. In addition thereto, process shall be served 
upon the next blood relative and guardian, if any. In event there is no legal 
guardian, the court shall appoint a guardian ad litem to represent the interest 
of the insane person. Such relative or guardian and superintendent of the 
institution shall be entitled to appear and be heard upon any and all issues. 
The status of the parties as to the support and maintenance of the insane 
person shall not be altered in any way by the granting of the divorce. 

However, in the discretion of the chancery court, and in such cases as the 
court may deem it necessary and proper, before any such decree is granted on 
the ground of incurable insanity, the complainant, when ordered by the court, 
shall enter into bond, to be approved by the court, in such an amount as the 
court may think just and proper, conditioned for the care and keeping of such 
insane person during the remainder of his or her natural life, unless such 
insane person has a sufficient estate in his or her own right for such purpose. 
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SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (3, 4, 6), art. 6 (1); 1857, ch. 
40, arts. 11, 12, 13, 15; 1871, §§ 1767, 1768, 1770; 1880, §§ 1155, 1156, 1157; 
1892, § 1562; Laws, 1906, § 1669; Hemingway's 1917, § 1411; Laws, 1930, 
§ 1414; Laws, 1942, § 2735; Laws, 1932, ch. 275; Laws, 1938, ch. 264; Laws, 
1956, ch. 248. 

Cross References — Prohibition against legislature passing local, private or special 
laws in matter of divorce, see Miss. Const. § 90. 

Divorce on grounds of irreconcilable differences, see § 93-5-2. 

Failure of offended spouse to leave marital domicile or separate from offending 
spouse as no impediment to divorce, see § 93-5-4. 

Annulment of marriage, see §§ 93-7-1 et seq. 

Criminal offense of desertion and nonsupport of children under age of 16 years, see 
§ 97-5-3. 

Criminal offenses of adultery and fornication generally, see §§ 97-29-1 et seq. 

Criminal offense of incestuous marriage between kindred, see § 97-29-27. 

Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

2. Impotency. 

3. Adultery. 

4. Spouse sentenced to penitentiary. 

5. Desertion. 

6. — Particular circumstances as consti- 

tuting. 

7. — Constructive desertion. 

8. Addiction, substance abuse. 

9. Cruel and inhuman treatment. 

10. — Elements generally. 
11. Continuousness. 

12. — Single incident as constituting. 

13. — Events occurring post separation. 

14. — Particular circumstances as consti- 

tuting. 

15. — Burdens. 

16. — Evidence. 

17. Insanity or mental incompetence. 

18. Marriage to another at time of pre- 

tended marriage. 

19. Condonation. 

20. Property rights affected. 

21. Practice and procedure; limitations. 

22. —Evidence. 

23. — Presumptions. 

24. Review. 

1. In general. 

A chancellor erred in granting a divorce 
where the chancellor concluded that the 
parties had not proved any grounds for 
divorce but they were not going to be able 
to live together, since a chancellor does not 



have the authority to grant a divorce 
unless the facts and the law warrant it. 
Lewis v. Lewis, 602 So. 2d 881 (Miss. 
1992). 

The fact that a divorced plaintiff contin- 
ued to live under the same roof with the 
defendant after filing the complaint is a 
heavy factor to be weighed in considering 
whether he or she has a valid cause, 
though it does not in and of itself compel a 
denial of divorce; it is conceivably possible 
for valid grounds for divorce to exist de- 
spite this. Lawyers representing persons 
seeking a divorce have the obligation to 
advise and warn them about the undesir- 
ability of continuing to live in the same 
household following the filing of the suit, 
and they have the obligation to seek and 
press for a temporary hearing before the 
chancellor to secure alimony pendente lite 
and temporary support money. Jethrow v. 
Jethrow, 571 So. 2d 270 (Miss. 1990). 

The problem with § 93-5-2 is that it 
requires all financial matters incident to 
the divorce to be resolved by voluntary 
agreement. Section 93-5-2 blithely pro- 
ceeds on the premise that parties having 
irreconcilable differences regarding their 
marriage will somehow be able to recon- 
cile their differences on financial matters. 
What is needed is a simple amendment to 
§ 93-5-1 providing for a thirteenth ground 
for divorce: irreconcilable differences. 
That ground for divorce should be subject 
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to proof as any other. The defendant's 
denial should have no more effect than his 
or her denial in the case of any of the other 
12 grounds for divorce. That one spouse 
out of blindness, obstinance or nostalgia 
refuses to recognize it hardly means that a 
marriage may not in fact be irretrievably 
broken. Most important, the defending 
spouse's refusal to agree on financial mat- 
ters would be no bar to the granting of a 
divorce because of irreconcilable differ- 
ences. Wilson v. Wilson, 547 So. 2d 803 
(Miss. 1989). 

There was no reversible error in the 
granting of a divorce on the grounds of 
habitual cruel and inhuman treatment 
rather than adultery, even though the 
court could just as easily have found 
grounds for divorce based on adultery as it 
did for habitual cruel and inhuman treat- 
ment, since any error was cured by the 
granting of the divorce. Robinson v. Irwin, 
546 So. 2d 683 (Miss. 1989). 

The chancery court acted beyond its 
statutory authority in awarding divorce 
on ground of irreconcilable differences 
where there was no written agreement of 
the parties regarding property rights, and 
husband had filed cross-complaint against 
wife whose complaint sought a divorce on 
grounds of adultery, habitual cruel and 
inhuman treatment, and, in the alterna- 
tive, irreconcilable differences. Alexander 
v. Alexander, 493 So. 2d 978 (Miss. 1986). 

If chancellor finds that husband in di- 
vorce proceeding, or agents on husband's 
behalf, have intimidated witnesses of 
wife, chancellor should impose doctrine of 
clean hands to deny husband relief from 
chancery court, and wife should not be 
penalized for inability to provide corrobo- 
rating witnesses in face of intimidation. 
Shelton v. Shelton, 477 So. 2d 1357 (Miss. 
1985). 

The statute does not make mandatory 
the awarding of alimony. Anderson v. An- 
derson, 249 Miss. 1, 162 So. 2d 853 (1964). 

One who marries a woman believing 
himself to be the cause of her pregnancy 
may not obtain a divorce on learning it to 
have been caused by another. Burdine v. 
Burdine, 236 Miss. 886, 112 So. 2d 522 
(1959). 

Affidavits to bill for divorce, "that the 
causes for divorce stated in said bill are 



true as stated," did not cover allegation in 
the bill as to the defendant's non-resi- 
dence and post-office address, since non- 
residence is not a ground for divorce, and 
consequently there was no affidavit on 
which publication for the defendant could 
have been made. Evans v. Brown, 198 
Miss. 237, 21 So. 2d 588 (1945). 

Decree in separate maintenance suit is 
conclusive, as res judicata, in a subse- 
quent divorce suit so far as concerns any 
issue which was litigated between the 
parties in the separate maintenance suit; 
and, if the issue were decided in favor of 
the wife, it bars the husband in a subse- 
quent divorce suit brought by him predi- 
cated on facts which were in existence at 
the time of the maintenance decree and 
which were put in issue and decided in 
favor of the wife. Wilson v. Wilson, 198 
Miss. 334, 22 So. 2d 161 (1945), modified 
on other grounds, 23 So. 2d 303 (Miss. 
1945); Van Norman v. Van Norman, 205 
Miss. 114, 38 So. 2d 452 (1949). 

There is no legal duty upon wife to live 
with husband who persists in causes for 
divorce, such as habitual drunkenness 
and cruel and inhuman treatment. 
Hemphill v. Hemphill, 197 Miss. 783, 20 
So. 2d 79 (1944). 

This section [Code 1942, § 2735] in pro- 
viding for divorce on ground of insanity is 
in derogation of common law, and should 
be strictly construed. Parkinson v. Mills, 
172 Miss. 784, 159 So. 651 (1935). 

Divorce not granted for acts during in- 
sanity. Walker v. Walker, 140 Miss. 340, 
105 So. 753, 42 A.L.R. 1525 (1925). 

Acts need not be malicious to constitute 
ground for divorce. McNeill v. McNeill, 
125 Miss. 277, 87 So. 645 (1921). 

This statute must be strictly complied 
with. Humber v. Humber, 109 Miss. 216, 
68 So. 161 (1915). 

2. Impotency. 

Van Norman v. Van Norman, 205 Miss. 
114, 38 So. 2d 452 (1949). 

Evidence held not to support husband's 
allegations of wife's natural impotency as 
ground for divorce. Sarphie v. Sarphie, 
180 Miss. 313, 177 So. 358 (1937). 

3. Adultery. 

Where a husband admitted committing 
adultery, his wife was entitled to a divorce 
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on the grounds of uncondoned adultery; 
that the husband's adultery did not cause 
the wife to file for divorce was immaterial. 
Davis v. Davis, 832 So. 2d 492 (Miss. 
2002). 

The wife's own adultery did not prevent 
her from obtaining a divorce from the 
husband on the basis of his adultery 
where she testified that she did not meet 
her subsequent lover until after she and 
her husband had separated, that her 
"marriage was over," and that her subse- 
quent lover did nothing to contribute to 
the breakup of her marriage. Harmon v. 
Harmon, 757 So. 2d 305 (Miss. Ct. App. 
1999). 

Adultery need not be causally related to 
the final separation of the parties to be a 
valid basis for granting a divorce. Talbert 
v. Talbert, 759 So. 2d 1105 (Miss. 1999). 

Evidence sustained a finding of adul- 
tery where (1) two witnesses testified to 
seeing the husband with a woman on 
various occasions, (2) a witness took pho- 
tographs and video of the husband's vehi- 
cle parked at the woman's home overnight 
on two occasions, and (3) the husband 
admitted staying overnight with the 
woman but denied having sexual inter- 
course with her and maintained that they 
only talked about his marital problems. 
Reynolds v. Reynolds, 755 So. 2d 467 
(Miss. Ct. App. 1999). 

Where allegations of adultery are raised 
as grounds for divorce, chancellor is re- 
quired to make findings of fact. Holden v. 
Frasher-Holden, 680 So. 2d 795 (Miss. 
1996). 

Adultery may be grounds for divorce 
based either on infatuation for particular 
person of the opposite sex or on spouse's 
generally adulterous nature. Holden v. 
Frasher-Holden, 680 So. 2d 795 (Miss. 
1996). 

There must be evidence of spouse's in- 
fatuation with another or of spouse's gen- 
erally adulterous nature before divorce 
may be granted on grounds of adultery. 
Holden v. Frasher-Holden, 680 So. 2d 795 
(Miss. 1996). 

Spouse seeking divorce on grounds of 
adultery must show, by clear and convinc- 
ing evidence, both an adulterous inclina- 
tion and a reasonable opportunity to sat- 
isfy that inclination. Holden v. Frasher- 
Holden, 680 So. 2d 795 (Miss. 1996). 



Circumstantial evidence may be used to 
prove adultery, and, in light of secretive 
nature of adultery, spouse seeking divorce 
on those grounds need not present direct 
testimony as to the events at issue; nev- 
ertheless, the evidence must be logical, 
must tend to prove the facts charged, and 
must be inconsistent with a reasonable 
theory of innocence. Holden v. Frasher- 
Holden, 680 So. 2d 795 (Miss. 1996). 

Adultery may be shown either by evi- 
dence or by admissions. Holden v. 
Frasher-Holden, 680 So. 2d 795 (Miss. 
1996). 

Divorce based on adultery was sup- 
ported by evidence that husband tele- 
phoned "close friend," that friend had 
stayed in husband's travel trailer and 
kept her things there, that husband had 
stayed in friend's home, that friend had 
addressed husband as her husband-to-be, 
that husband and friend had walked 
around a car show arm-in-arm, and that 
husband admitted that he and friend had 
kissed, hugged and danced, that he cared 
about her, and that marriage had been 
discussed. Holden v. Frasher-Holden, 680 
So. 2d 795 (Miss. 1996). 

The evidence was sufficient to provide 
clear and convincing proof of a husband's 
adultery where he gave another woman 
numerous gifts, he admitted to sexual 
activity after leaving the wife, and he 
admitted that he loved the other woman, 
slept with her, lived with her, and kissed 
and embraced her, even though he main- 
tained that his relationship with the 
woman was only one of friendship and 
that he was incapable of sexual inter- 
course because he was impotent. Brooks v. 
Brooks, 652 So. 2d 1113 (Miss. 1995). 

The evidence was insufficient to support 
the granting of a divorce on the ground of 
the wife's adultery since the proof did not 
rise above mere suspicion of adultery 
where the evidence consisted primarily of 
photographs of the wife and her alleged 
paramour which were not inconsistent 
with a reasonable theory of innocence. 
McAdory v. McAdory, 608 So. 2d 695 
(Miss. 1992). 

A wife did not condone her husband's 
adultery as a matter of law by continuing 
to live in the same house with him and 
sleep in the same bed while waiting for a 
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second indiscretion as proof of adultery 
after the initial indiscretion, which was 
not conclusive. Cheatham v. Cheatham, 
537 So. 2d 435 (Miss. 1988). 

Chancellor was not manifestly wrong in 
granting divorce to husband on ground of 
adultery, which may be shown by either 
evidence or admissions, either of which is 
sufficient to support decree of divorce, 
where evidence showed wife had sexual 
intercourse with another man and her 
acts of adultery were uncondoned. Jordan 
v. Jordan, 510 So. 2d 131 (Miss. 1987). 

Filing of second complaint by husband, 
grounded on wife's adultery, which was 
inconsistent with first complaint based 
upon irreconcilable differences, consti- 
tuted an effective withdrawal from and 
objection to the first complaint and, since 
wife had adequate notice, chancellor could 
grant divorce and custody of minor child 
to husband on second complaint, notwith- 
standing the parties' earlier execution of 
child custody, child support, and property 
settlement agreements. McCleave v. 
McCleave, 491 So. 2d 522 (Miss. 1986). 

A wife's constant association with a man 
other than her husband, her acceptance of 
valuable gifts from him, and her state- 
ment that she intended to marry this man 
if she could obtain a divorce from her 
husband and he from his wife, was suffi- 
cient when considered with other evidence 
to sustain a charge of adultery. Hodge v. 
Hodge, 186 So. 2d 748 (Miss. 1966), error 
overruled, 188 So. 2d 240 (Miss. 1966). 

Adultery on part of husband as ground 
of divorce is one involving moral turpitude 
and proof must be clear and convincing. 
McCraney v. McCraney, 208 Miss. 105, 43 
So. 2d 872 (1950), overruled on other 
grounds, Ferguson v. Ferguson, 639 So. 2d 
921 (Miss. 1994). 

Where decree, in action by husband 
against wife first charging habitual cruel 
and inhuman treatment and later 
amended to charge adultery, failed to 
state the grounds upon which it was ren- 
dered, the supreme court would sustain 
the decree on the ground of adultery, 
where the evidence amply supported such 
charge. Winfield v. Winfield, 203 Miss. 
391, 35 So. 2d 443 (1948). 

The fact of adultery may be shown by 
proof or by admissions, the latter being 



sufficiently of record where a husband 
refused to answer a direct question 
whether it was true that he cohabited 
with a named co-respondent and his coun- 
sel stated that the allegation of adultery 
in the cross bill was not disputed. Oberlin 
v. Oberlin, 201 Miss. 228, 29 So. 2d 82 
(1947). 

4. Spouse sentenced to penitentiary. 

This section [Code 1942, § 2735], au- 
thorizing granting of divorce in case of- 
fending party had been sentenced to the 
penitentiary refers only to penitentiary of 
State of Mississippi, and husband's sen- 
tence to federal penitentiary in another 
state did not entitle wife to divorce. 
Daughdrill v. Daughdrill, 180 Miss. 589, 
178 So. 106 (1938). 

5. Desertion. 

A bill for divorce, charging in the lan- 
guage of the statute, that the wife was 
guilty of wilful, continuous and obstinate 
desertion of the husband for the space of 
more than one year, sufficiently stated a 
charge of desertion. Thrasher v. Thrasher, 
229 Miss. 536, 91 So. 2d 543 (1956). 

6. — Particular circumstances as con- 

stituting. 

A conditional effort at reconciliation on 
the part of a husband and its refusal by 
the wife is not sufficient to make her 
separation the equivalent of desertion. 
Criswell v. Criswell, 254 Miss. 746, 182 
So. 2d 587 (1966). 

Where, under conflicting evidence, it 
appeared that the wife had left her hus- 
band's home in California under the guise 
of returning to the state to see a sick sister 
taking with her money which the parties 
had saved and borrowed to buy a home, 
and for three years the husband had pro- 
vided the wife with funds for the support 
of the children, and that at no time did the 
wife say anything about returning to the 
husband although he would have received 
her back prior to the time of filing suit, 
and it was undisputed that the wife had 
been in the state for almost five years, the 
chancellor was justified in awarding hus- 
band a divorce on the ground of the wife's 
wilful, continued, and obstinate desertion 
of her husband for more than 12 months, 
and in concluding that the wife was a bona 
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fide resident of the state. Carter v. Carter, 
231 Miss. 662, 97 So. 2d 529 (1957). 

Where, in wife's earlier action for di- 
vorce, the court had found that the hus- 
band was not guilty of habitual cruel and 
inhuman treatment, but that the wife had 
wilfully deserted the husband without 
lawful cause, and on the afternoon of the 
day of the trial the wife sent the sheriff to 
see the husband with the message that 
she and her 17-year-old son by a former 
marriage would be back home the next 
day, and the husband told the sheriff that 
he would talk to his lawyer about the son 
returning, and on the next day the hus- 
band left town for a vacation, and while he 
was away the wife went to this home 
twice, each time finding no one there, but 
thereafter made no effort to communicate 
with the husband in any manner, and 
subsequently left the community, the 
chancellor, in husband's action for divorce 
upon the ground of desertion, was justi- 
fied in finding that no good faith offer of 
reconciliation had been made by the wife 
and whether made in good faith or other- 
wise, the husband had not rejected it. 
Thrasher v. Thrasher, 229 Miss. 536, 91 
So. 2d 543 (1956). 

7. — Constructive desertion. 

Record contained substantial, credible 
evidence which supported the trial court's 
finding that the course of conduct by the 
wife amounted to constructive desertion. 
Deen v. Deen, 856 So. 2d 736 (Miss. Ct. 
App. 2003). 

In deciding whether to award a divorce 
to a husband on the ground of constructive 
desertion, the chancellor should have de- 
termined whether the husband suffi- 
ciently demonstrated that the wife's con- 
duct reasonably rendered the 
continuation of their marriage unendur- 
able to the point that he was forced to 
leave and seek peace and safety else- 
where, and therefore the chancellor erred 
in denying a divorce on the ground of 
constructive desertion on the basis that 
the evidence was insufficient to show that 
the husband was "in fear of life, health, 
safety, or limb." Benson v. Benson, 608 So. 
2d 709 (Miss. 1992). 

A husband's charge of desertion in a 
divorce complaint, which stated that the 
wife had been guilty of willful, continued, 



and constructive desertion for the past 12 
years, having abandoned all marital rela- 
tions with the husband without his con- 
sent, without just cause or excuse and 
without the intention of returning to the 
husband, was sufficiently stated in the 
language of the statute to set out a ground 
for divorce with respect to desertion. 
Handshoe v. Handshoe, 560 So. 2d 182 
(Miss. 1990). 

The doctrine of constructive desertion is 
recognized in Mississippi. Day v. Day, 501 
So. 2d 353 (Miss. 1987). 

In an action for divorce on grounds of 
constructive desertion, where the parties 
have been living apart under a separate 
maintenance decree granted to one of the 
parties, the plaintiff can show that, since 
the judgment for separate maintenance in 
favor of the defendant, the conditions 
have changed and the plaintiff has made 
efforts of reconciliation with the defen- 
dant with no avail, and hence the defen- 
dant is now a deserter and plaintiff is 
entitled to a divorce for desertion. Day v. 
Day, 501 So. 2d 353 (Miss. 1987). 

Constructive desertion is a ground for 
divorce in this state but the doctrine will 
not be applied except in extreme cases. 
Griffin v. Griffin, 207 Miss. 500, 42 So. 2d 
720, 19 A.L.R.2d 1423 (1949). 

Constructive desertion as ground for 
divorce arises where either spouse by rea- 
son of misconduct or cruelty drives the 
other away, in which case the former, and 
not the latter, is the deserter or is guilty of 
desertion. Griffin v. Griffin, 207 Miss. 500, 
42 So. 2d 720, 19 A.L.R.2d 1423 (1949). 

Where husband refused or failed to 
work, was indigent and improvident with- 
out cause, so that family was without 
sufficient food or shelter and was forced to 
live largely off the neighbors, and the wife 
left the husband to earn her own living, 
husband, and not wife, was guilty of de- 
sertion under the circumstances. Griffin v. 
Griffin, 207 Miss. 500, 42 So. 2d 720, 19 
A.L.R.2d 1423 (1949). 

8. Addiction, substance abuse. 

Chancery court's determination that 
the wife's drug abuse undermined and 
negatively impacted the marital relation- 
ship and was a proper ground for divorce 
enjoyed substantial support in the record. 
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Lawson v. Lawson, 821 So. 2d 142 (Miss. 
Ct. App. 2002). 

A wife seeking a divorce from her hus- 
band on the grounds of excessive drug use, 
pursuant to § 93-5-1, sufficiently proved 
that her husband's use of drugs was ha- 
bitual on the basis that it was customarily 
and frequently indulged, that her hus- 
band's drug use was so excessive that he 
did not have the ability to control his 
appetite for drugs, and that the drugs 
used were morphine or opium or compa- 
rable to morphine or opium in effect, 
where the evidence indicated that the 
husband used drugs daily from 1976 to 
the time of separation in 1980, as brought 
out by the pharmacist's records, that the 
husband abused his prescribed drug dos- 
age, at one time receiving prescriptions 
from more than one doctor to satisfy his 
needs, while making misrepresentations 
regarding usage and activities to his phy- 
sicians, and that the effect produced upon 
the husband by his drug use was similar 
to that produced by morphine or opium, 
including extremes of hyperactivity or of 
stupidity, and adverse effects in his work 
habits and social, and family relation- 
ships. Ladner v. Ladner, 436 So. 2d 1366 
(Miss. 1983). 

Complainant who separated from his 
wife because she was addicted to habitual 
and excessive use of narcotics, but did not 
file his bill for divorce until after she had 
overcome such habit and regained her 
normal condition of body and mind, was 
not entitled to divorce. Smithson v. 
Smithson, 113 Miss. 146, 74 So. 149 (1917) 
but see Smithson v. Smithson, 113 Miss. 
644, 74 So. 609 (1917). 

9. Cruel and inhuman treatment. 

Divorce was properly granted in favor of 
the wife where the husband's habitual 
cruel and inhuman treatment was the 
precipitating cause of the deterioration of 
the parties' marital relationship and the 
wife's adultery occurred at least one year 
after she filed for divorce; the parties' 
marital assets were equitably divided and 
the husband was held in contempt where 
he did not demonstrate his inability to 
make the monthly mortgage payments. 
Langdon v. Langdon, 854 So. 2d 485 (Miss. 
Ct. App. 2003). 



Evidence was insufficient to support the 
trial court's granting a divorce on the 
ground of habitual, cruel, and inhuman 
treatment because (1) in the course of the 
19-year marriage, the wife cited to one 
isolated physical attack and verbal threat 
and the other accusations of the husband's 
mean tricks, name-calling, and refusal to 
sleep with her fell more in the categories 
of mere unkindness, rudeness, and incom- 
patibility than cruelty and (2) the corrob- 
orative evidence, which was required by 
Miss. Unif. Ch. Ct. R. 8.03, provided by 
the daughter was inconsistent with the 
wife's testimony that the physical abuse 
was limited to the one choking incident; 
thus, the appellate court reversed and 
vacated the trial court's judgment grant- 
ing the wife a divorce based upon the 
statutory ground of habitual, cruel, and 
inhuman treatment pursuant to Miss. 
Code Ann. § 93-5-1. Reed v. Reed, 839 So. 
2d 565 (Miss. Ct. App. 2003). 

Trial court was manifestly in error in 
concluding that wife was subjected to ha- 
bitual cruel and inhuman treatment, a 
statutory ground for divorce, insofar as 
husband would move out of their bedroom 
and return when he was ready to have sex 
with her, culminating in incident when 
husband grabbed wife in bedroom and 
requested sex, where both parties testified 
that husband never forced wife to have 
sex, wife testified that she did not seek 
any type of treatment for bad nerves that 
resulted from husband's unpleasant be- 
havior, and husband never hit wife or 
harmed her. Potts v. Potts, 700 So. 2d 321 
(Miss. 1997). 

In an action for divorce on the ground of 
the husband's adultery, the husband's 
counter-complaint for a divorce on the 
ground of habitual cruel and inhuman 
treatment was properly dismissed where 
the best that the husband could argue was 
that his wife was not congenial toward 
him, since more than "mere unkindness, 
rudeness, or incompatibility" is required 
to support the granting of a divorce on the 
ground of cruel and inhuman treatment. 
Brooks v. Brooks, 652 So. 2d 1113 (Miss. 
1995). 

A chancellor erred in granting a divorce 
to both parties on the ground of habitual 
cruel and inhuman treatment, since the 2 
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parties to a divorce can not be both guilty 
and innocent of habitual cruel and inhu- 
man treatment; in a situation where both 
parties are at fault, the chancellor must 
determine which party's conduct was the 
proximate cause of the deterioration of the 
marital relationship and the divorce itself, 
and a divorce should be granted to the 
other party. Hyer v. Hyer, 636 So. 2d 381 
(Miss. 1994). 

Spouse seeking divorce on ground of 
habitual cruel and inhuman treatment 
must offer proof as to causal connection 
between cruel treatment complained of 
and spouse's separation from household. 
Fournet v. Fournet, 481 So. 2d 326 (Miss. 
1985). 

Where the chancellor was warranted in 
believing that the husband had been 
guilty of habitual, cruel and inhuman 
treatment of the wife, and that the recon- 
ciliations between the parties amounted 
to a condonement of past wrongdoing on 
the assumption that the conduct com- 
plained of would not be repeated, decree 
awarding divorce to wife would be af- 
firmed. Jones v. Jones, 234 Miss. 461, 106 
So. 2d 134 (1958). 

10. — Elements generally. 

A chancellor did not err in dismissing a 
wife's complaint for divorce on the ground 
of habitual cruel and inhuman treatment 
where the evidence did not demonstrate 
habitual cruelty or inhuman treatment 
which endangered the wife's "life, limbs, 
or health," but merely showed "incompat- 
ibility, indignities, and intense quarrel- 
ing." Steen v. Steen, 641 So. 2d 1167 (Miss. 
1994). 

A trial court erred in refusing to grant a 
wife a divorce on the ground of habitual 
cruel and inhuman treatment based on an 
absence of evidence suggesting that cru- 
elty proximately caused the parties' sepa- 
ration since the conduct of a separated 
spouse may constitute habitual cruel and 
inhuman treatment where the spouse's 
actions proximately cause harm to the 
other spouse's health and well-being. 
Faries v. Faries, 607 So. 2d 1204 (Miss. 
1992). 

Although a husband and wife each 
sought a divorce and genuinely despised 
each other, they were not entitled to a 
divorce on the ground of habitual cruel 



and inhuman treatment where there was 
no evidence that either party had been 
guilty of habitual cruel and inhuman 
treatment of the other, taking the legisla- 
tive language by its common and ordinary 
meaning. Wilson v. Wilson, 547 So. 2d 803 
(Miss. 1989). 

A divorce on the ground of habitual 
cruel and inhuman treatment was war- 
ranted where a physician testified that 
the conduct of the husband was injurious 
to the wife's health to the extent that she 
required medical attention and hospitali- 
zation; a sensitive spouse, or a spouse 
from a society and environment of breed- 
ing, education or culture, may be physi- 
cally, mentally, and emotionally affected 
and injured by slightly cruel and less 
severe treatment, while another spouse, 
who is hardened and calloused to physical 
abuse and treatment, might be unaffected 
by the same treatment. Parker v. Parker, 
519 So. 2d 1232 (Miss. 1988). 

Charge of cruel and inhuman treatment 
against spouse means something more 
than unkindness or rudeness or mere in- 
compatibility or want of affection; divorce 
will not be granted on that ground where 
facts merely show that parties have irrec- 
oncilable differences and probably will 
never be able to live together in harmony. 
Churchill v. Churchill, 467 So. 2d 948 
(Miss. 1985). 

Before a divorce can be granted upon 
the ground of habitual cruel and inhuman 
treatment, the complaining party has the 
burden to prove by clear and convincing 
evidence that the offending party was 
guilty of such conduct, and that such con- 
duct endangered or adversely affected his 
health and was the proximate cause of the 
separation. Porter v. Ainsworth, 285 So. 
2d 752 (Miss. 1973), supplemented, 288 
So. 2d 709 (Miss. 1974). 

The cruelty required by the statute is 
not such as to render the continuance of 
cohabitation undesirable or unpleasant, 
but must be so gross, unfeeling and brutal 
as to render further cohabitation impossi- 
ble except at the risk of life, limb or 
health. Skelton v. Skelton, 236 Miss. 598, 
111 So. 2d 392 (1959). 

To constitute cruel and inhuman treat- 
ment, short of personal violence, miscon- 
duct must be such as to impair complain- 
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ant's health, create an apprehension of 
bodily injury, or cause the purpose of the 
marriage to be defeated. Taylor v. Taylor, 
235 Miss. 239, 108 So. 2d 872 (1959). 

In order that a divorce may be granted 
on grounds of habitual cruel and inhuman 
treatment, the treatment must be some- 
thing more than mere unkindness or 
rudeness, something more than a mere 
incompatibility, want of affection, or lack 
of civil attention, it must be conduct so 
unkind as to be cruel, that is, so unrea- 
sonably harsh and servere as, naturally 
and reasonably, to inflict pain or suffering 
on the spouse. McBroom v. McBroom, 214 
Miss. 360, 58 So. 2d 831 (1952). 

Cruel and inhuman treatment, unac- 
companied by personal violence is such 
conduct only as endangers life, limb, or 
health, or creates reasonable apprehen- 
sion of danger thereto, thereby rendering 
the continuance of the marital relation 
unsafe for the unoffending spouse or such 
unnatural of infamous conduct as would 
make the marital relation revolting to the 
unoffending spouse and render it impossi- 
ble to discharge duties thereof. Sandifer v. 
Sandifer, 215 Miss. 414, 61 So. 2d 144 
(1952); Howard v. Howard, 243 Miss. 301, 
138 So. 2d 292 (1962). 

Mere marital unhappiness, no matter 
how intense it may be, caused or induced 
by ill treatment of one spouse by the other 
will not warrant divorce, unless it be of 
such a character, and so long persisted in, 
as actually to become dangerous to the 
life, limb or health of the other spouse, or 
to create a reasonable apprehension of 
such danger, and thus render further co- 
habitation unsafe for the unoffending 
spouse. Stringer v. Stringer, 209 Miss. 
326, 46 So. 2d 791 (1950). 

"Cruel and inhuman treatment" autho- 
rizing divorce is conduct endangering life, 
limb, or health, or creating reasonable 
apprehension of danger, or unnatural and 
infamous conduct making marital relation 
revolting. Smith v. Smith,, 40 So. 2d 156 
(Miss. 1949); Price v. Price, 181 Miss. 539, 
179 So. 855 (1938); Russell v. Russell, 157 
Miss. 425, 128 So. 270 (1930). 

Where there is no personal violence, 
misconduct, to constitute cruelty, must 
endanger health or create reasonable ap- 
prehension of bodily harm. Humber v. 
Humber, 109 Miss. 216, 68 So. 161 (1915). 



Personal violence is not required to con- 
stitute cruel and inhuman treatment. Wil- 
son v. State, 85 Miss. 687, 38 So. 46 (1905). 

11. Continuousness. 

Howard v. Howard, 243 Miss. 301, 138 
So. 2d 292 (1962). 

Habitual cruel and inhuman treatment 
is offense of continuing nature and is not 
condoned by mere continuance of cohabi- 
tation. Reed v. Reed, 480 So. 2d 1163 
(Miss. 1985). 

Habitual cruelty is an offense continu- 
ing in nature and is not condoned by mere 
continuing of cohabitation. Waites v. 
Waites, 233 Miss. 496, 102 So. 2d 431 
(1958). 

12. — Single incident as constituting. 

As a general rule the charge of cruel and 
inhuman treatment is not established by 
a single act or an isolated incident, but 
there must be more to show habitual cruel 
or inhuman treatment, but on the other 
hand, one incident of personal violence 
may be of such a violent nature as to 
endanger the life of the complainant 
spouse and be of sufficient gravity to es- 
tablish the charge. Ellzey v. Ellzey, 253 So. 
2d 249 (Miss. 1971). 

If the chancellor believed that the testi- 
mony showed that the defendant tried to 
shoot his wife, that incident alone was 
sufficient to establish the charge of cruel 
and inhuman treatment. Ellzey v. Ellzey, 
253 So. 2d 249 (Miss. 1971). 

Habitually cruel and inhuman treat- 
ment as a ground for divorce consists 
generally of a course of conduct rather 
than a single act. Smith v. Smith, 40 So. 
2d 156 (Miss. 1949). 

13. — Events occurring post separa- 

tion. 

Since a party can be granted a divorce 
based on incidents occurring after the 
parties have separated, there is no reason, 
on principle, why the fact that the parties 
have not been living together would ren- 
der it legally impossible to establish cruel 
and inhuman treatment such as to justify 
a divorce. Day v. Day, 501 So. 2d 353 
(Miss. 1987). 

A charge of habitual cruel and inhuman 
treatment may be predicated upon con- 
duct of the offending spouse occurring 
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after the separation of the spouses. Bias v. 
Bias, 493 So. 2d 342 (Miss. 1986). 

Although wife, who was denied a di- 
vorce on her first complaint charging her 
husband with acts of cruel and inhuman 
treatment, could not relitigate the matter 
of the husband's conduct prior to the dis- 
missal of the first complaint, she was not 
precluded from litigating question of 
whether husband's acts, if any, prior to the 
dismissal of first complaint aggregated 
with his acts after dismissal of first com- 
plaint, if any, constituted habitual cruel 
and inhuman treatment, even though the 
parties lived apart during the interim 
between the dismissal of the first com- 
plaint and filing of the second one. Bias v. 
Bias, 493 So. 2d 342 (Miss. 1986). 

14. — Particular circumstances as 
constituting. 

Wife's allowing her 36-year-old son, who 
had been convicted of assaulting her hus- 
band, to live in the marital home despite 
the husband's objections was a sufficient 
basis to grant the husband a divorce based 
on habitual cruel and inhuman treatment. 
Ferro v. Ferro, 871 So. 2d 753 (Miss. Ct. 
App. 2004). 

A wife's conduct in taking the parties' 
child and secreting her for over 270 days 
constituted a sufficient factual basis for 
the court to award the husband a divorce 
based upon habitual cruel and inhuman 
treatment. Michael v. Michael, 650 So. 2d 
469 (Miss. 1995). 

Evidence of a husband's "sexual prob- 
lems," including his impotence and his 
interest in dressing in women's clothing, 
was sufficient to grant a divorce on the 
ground of habitual cruel and inhuman 
treatment. Cherry v. Cherry, 593 So. 2d 13 
(Miss. 1991). 

The chancery court's finding that the 
wife was not guilty of habitual cruel and 
inhuman treatment of her husband was 
supported by substantial evidence, even 
though the chancellor found that the 
wife's efforts, attitude, and desires to live 
beyond her husband's financial means 
were the cause of the parties' separation, 
that the husband was justified in leaving 
the home under all the circumstances, and 
that resumption of the marriage would be 
impossible given the psychological back- 



ground of the parties. Ramsey v. State, 
554 So. 2d 300 (Miss. 1989). 

The evidence was sufficient to support a 
finding that a husband had been guilty of 
habitual cruel and inhuman treatment of 
his wife where the husband repeatedly 
subjected the wife to threats upon her life, 
there were instances of severe physical 
abuse and numerous occasions of physical 
intimidation. Jones v. Jones, 532 So. 2d 
574 (Miss. 1988). 

Chancery court properly found that 
husband was not entitled to a divorce on 
ground of cruel and inhuman treatment, 
notwithstanding husband's testimony 
that he could not talk with wife about 
family or other matters, that wife's drink- 
ing contributed to the problem, that the 
wife refused to permit him to retrieve 
items of personal property from the home 
and their lock box, that wife had de- 
stroyed some of his personal items, and 
that her financial practices were an em- 
barrassment. Day v. Day, 501 So. 2d 353 
(Miss. 1987). 

Marriage problems stemming from 
wife's desire to pursue career and on dis- 
putes over money, arguments regarding 
sexual relations, husband's criticism of 
stepson's behavior, husband's lack of 
friendliness and attentiveness when in- 
laws come to visit, and husband's single 
kick on wife's backside, causing her to 
scream out in pain, is not sufficient basis 
upon which to grant wife divorce on 
ground of habitual cruel and inhuman 
treatment. Haralson v. Haralson, 483 So. 
2d 378 (Miss. 1986). 

Evidence that husband used physical 
violence upon wife, as well as insults, 
abuse, and conduct which was impair- 
ment and menace to wife's health and 
physical well-being is sufficient to grant 
divorce to wife on ground of habitual cruel 
and inhuman treatment. Ethridge v. 
Ethridge, 483 So. 2d 370 (Miss. 1986). 

Evidence that wife's manner of han- 
dling money caused husband hardship 
and embarrassment, that wife disap- 
peared and abandoned family duties on 
several occasions, that wife occasionally 
bought jewelry without telling husband, 
that wife committed acts of cruelty 
against children, and that husband and 
wife frequently argued, is insufficient to 
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support grant of divorce on grounds of 
habitual cruel and inhuman treatment 
where there is no proof that wife's mis- 
management of family funds, disappear- 
ances, or alleged mistreatment of children 
rendered continuance of cohabitation im- 
possible, except at risk of life, limb, or 
health on part of husband. Kergosien v. 
Kergosien, 471 So. 2d 1206 (Miss. 1985). 

Three minor incidents of physical abuse 
during 18 marriage and occasional social 
drinking is not sufficient basis upon which 
to find cruel and inhumane treatment as 
ground for divorce. S tennis v. Stennis, 464 
So. 2d 1161 (Miss. 1985). 

Acts of husband in slapping wife, giving 
her a black eye on one occasion, hitting 
her on the head with the butt of a shotgun, 
causing her hospitalization for about a 
week, threatening to kill her and the chil- 
dren, repeatedly over a period of months 
making false accusations of infidelity, 
charging her with running around with 
other men and particularly with adultery 
with a named individual, constituted ha- 
bitual cruel and inhuman treatment enti- 
tling the wife to a divorce. Petersen v. 
Petersen, 238 Miss. 190, 118 So. 2d 300 
(1960). 

Cruelty justifying divorce is not estab- 
lished by fact that wife drank beer to such 
extent that in two years her weight had 
increased from 165 to 210 pounds, that 
husband had at times to prepare his own 
supper and breakfast, and that if he was a 
few minutes late she would cry and com- 
plain that he had been with some other 
woman. Skelton v. Skelton, 236 Miss. 598, 
111 So. 2d 392 (1959). 

In husband's action for divorce, evi- 
dence failing to show abusive language, or 
continuous neglect, slander, unsociability, 
or threats of physical violence, or that 
there was any reasonable apprehension of 
physical danger or actual distress, which 
would cause a loss of weight, or injury to 
the husband's health, or made it impossi- 
ble for the wife to discharge the duties of 
her marriage, did not establish habitual, 
cruel and inhuman treatment. Taylor v. 
Taylor, 235 Miss. 239, 108 So. 2d 872 
(1959). 

Husband's admitted conduct in making 
frequent accusations of his wife's infidelity 
while admitting that he could not prove 



his charges, which caused the wife to 
become nervous and upset, and generally 
impaired her physical well being, entitled 
the wife to a divorce upon the ground of 
cruel and inhuman treatment. Thames v. 
Thames, 233 Miss. 24, 100 So. 2d 868 
(1958), but see Cheatham v. Cheatham, 
537 So. 2d 435 (Miss. 1988). 

In a suit for divorce where it was shown 
that the husband continuously fussed at 
and cursed the wife and called her parents 
by indecent names and the husband was 
very penurious and where this was partic- 
ularly obnoxious to the wife since it was 
shown she was a very devout church mem- 
ber and worker, the chancellor was justi- 
fied in granting a divorce. Owen v. Owen, 
228 Miss. 534, 88 So. 2d 100 (1956). 

Proof that defendant at times was quar- 
relsome, that he did not provide the ne- 
cessities of life as liberally as he could 
have, and that on the day before filing of 
the action he choked plaintiff inflicting 
bruises which disappeared within about 
two weeks, was insufficient to establish 
cruel and inhuman treatment as ground 
for divorce. Stringer v. Stringer, 209 Miss. 
326, 46 So. 2d 791 (1950). 

Husband's complaint alleging that wife 
continuously went home to her people 
whenever the least little argument came 
up between them, that she habitually 
nagged him, accusing him of things he 
was not guilty of, and that life for them 
together as husband and wife was unbear- 
able, failed to state a ground for divorce. 
Nichols v. Nichols, 197 Miss. 302, 20 So. 
2d 72 (1944), motion granted, 24 So. 2d 
359 (Miss. 1946). 

Husband not entitled to divorce because 
of vile epithets applied to husband and his 
family by wife, where on two occasions 
husband whipped wife but later repented, 
and parties resumed marital relations. 
Price v. Price, 181 Miss. 539, 179 So. 855 
(1938). 

In order to authorize granting divorce 
on ground of cruel and inhuman treat- 
ment, consisting of wife's refusal to permit 
husband to exercise marital rights, facts 
should present a clearly extreme case of 
inexcusable and long-continued refusal. 
Sarphie v. Sarphie, 180 Miss. 313, 177 So. 
358 (1937). 

That husband indicated to wife he 
would approve of her leaving him, result- 
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ing in rendering her unhappy and her 
marital bond irksome, was not ground for 
divorce. Russell v. Russell, 157 Miss. 425, 
128 So. 270 (1930). 

The crime of pederasty, whether re- 
stricted to sodomy, as commonly under- 
stood, or defined so as to include bestial 
habits and improper intimacy by a man 
with the male sex, is cruel and inhuman 
treatment within the meaning of this sec- 
tion [Code 1942, § 2735], making "habit- 
ual cruel and inhuman treatment" a 
ground for divorce. Crutcher v. Crutcher, 
86 Miss. 231, 38 So. 337 (1905). 

15. — Burdens. 

The burden rests upon the complainant 
to prove by clear and convincing evidence 
that the conduct of the appellant was not 
only cruel but that it endangered or ad- 
versely affected his health or safety, and 
further that it was the proximate cause of 
the separation. Criswell v. Criswell, 254 
Miss. 746, 182 So. 2d 587 (1966). 

16. — Evidence. 

Trial court erred in granting the wife a 
divorce for habitual cruel and inhuman 
treatment because the husband's conduct 
did not rise to the appropriate level of 
abuse and the wife acknowledged that 
there was no physical abuse, threatening 
language nor financial neglect; due to the 
unconventional sleeping arrangement, 
conflicting testimony concerning each par- 
ties' sexual desire for the other and the 
undisputed fact that the couple consum- 
mated sex three months prior to separa- 
tion, there was insufficient evidence to 
support the granting of divorce due to 
habitual cruel and inhuman treatment. 
Tedford v. Tedford, 856 So. 2d 753 (Miss. 
Ct. App. 2003). 

The chancellor properly awarded a di- 
vorce to the husband on the ground of 
habitual cruel and inhuman treatment 
where (1) the record revealed several in- 
cidents of violence by the wife throughout 
the marriage and that she had homicidal 
thoughts of killing her husband and 
mother, (2) the wife was severely and 
emotionally disturbed, and the husband 
withstood years of trauma in his marriage 
as he tried to help his wife cope with her 
various mental problems and limit the 
effect of such mental disturbance on his 



children, and (3) the wife openly had an 
extramarital affair with another woman. 
Morris v. Morris, 783 So. 2d 681 (Miss. 
2001). 

A chancellor's decision to not grant a 
wife a divorce on the ground of cruel and 
inhuman treatment was not error where 
the only person who testified that the 
husband treated the wife in a cruel and 
inhuman manner was the wife herself, 
and the husband denied every instance of 
physical abuse that the wife alleged. 
Chamblee v. Chamblee, 637 So. 2d 850 
(Miss. 1994). 

Two photographs of a wife's bruised 
arms were not sufficient corroborating ev- 
idence of the wife's claim of habitual cruel 
and inhuman treatment to warrant the 
granting of a divorce on that ground 
where there were other witnesses to the 
marriage who were available to testify. 
Moeller v. Roy, 609 So. 2d 426 (Miss. 
1992). 

Even without corroboration as to any of 
the facts, a chancery court is not entirely 
powerless to find that the evidence is 
sufficient to support a finding of habitual 
cruel and inhuman treatment. Polk v. 
Polk, 559 So. 2d 1048 (Miss. 1990). 

Wife failed to prove claim of habitual 
cruel and inhuman treatment where there 
was nothing in record to show any at- 
tempt to ferret out sources or gain further 
information about alleged murder plot 
against wife. Internal Revenue Service 
agent who informed wife that her hus- 
band planned to murder her was never 
offered as witness and court did not know 
whether his testimony would have been 
any more than hearsay. If wife contem- 
plated using this as basis for sustaining 
charge of habitual cruel and inhuman 
treatment, she had responsibility of offer- 
ing more evidence than conversation she 
had with agent. Cooper v. Cooper, 518 So. 
2d 664 (Miss. 1988). 

17. Insanity or mental incompetence. 

A chancellor has authority and right in 
a divorce action to require the posting by a 
husband of a performance bond and the 
furnishing of a policy of insurance on his 
life to assure performance of provisions of 
a decree requiring him to support his 
mentally incompetent wife for the term of 
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her natural life. Klumb v. Klumb, 194 So. 
2d 221 (Miss. 1967). 

On taking jurisdiction of a divorce ac- 
tion in which one of the parties is a 
mentally incompetent wife confined to an 
institution, the chancery court is acting in 
a dual constitutional capacity, as trier of 
the action for divorce, and as superior 
guardian of a person of unsound mine. 
Klumb v. Klumb, 194 So. 2d 221 (Miss. 
1967). 

When acting in the dual constitutional 
capacity of trier of divorce actions and as 
superior guardian of persons of unsound 
mind, it is the duty and responsibility of 
the chancellor to see that a mentally in- 
competent wife is supported and main- 
tained during the remainder of her natu- 
ral life. Klumb v. Klumb, 194 So. 2d 221 
(Miss. 1967). 

Dissolution of a marriage on this 
ground must be sought in the incompe- 
tent's lifetime. Case's Will v. Case, 246 
Miss. 750, 150 So. 2d 148 (1963). 

Under statute, insanity at time of mar- 
riage renders marriage voidable during 
lives of the parties by party not knowing of 
insanity, including insane party suing by 
guardian. Parkinson v. Mills, 172 Miss. 
784, 159 So. 651 (1935). 

That this section [Code 1942, § 2735] 
provides for insanity as a ground for ab- 
solute divorce does not abrogate the power 
of the chancery court to annul a marriage 
on the ground of insanity brought for that 
purpose on behalf of the insane spouse. 
Parkinson v. Mills, 172 Miss. 784, 159 So. 
651 (1935). 

Upon recovery of his reason, person, 
insane at time of marriage, may have 
marriage annulled, provided it clearly ap- 
pears that he has not ratified marriage 
and is not estopped to attack it, but court 
may protect children of marriage by entry 
of decree effective on and after its date. 
Parkinson v. Mills, 172 Miss. 784, 159 So. 
651 (1935). 

Common law rule that marriage of in- 
sane person was void, changed by this 
section [Code 1942, § 2735] providing in- 
sanity or idiocy ground for divorce only 
where complaining party did not know of 
infirmity at time of marriage. Wilson v. 
Wilson, 104 Miss. 347, 61 So. 453 (1913). 



18. Marriage to another at time of 

pretended marriage. 

The chancery court erred in dismissing 
a wife's divorce complaint on the ground 
that no divorce would lie since the parties 
had never been legally married, in that 
the husband at the time of the pretended 
marriage was lawfully married to another 
woman; prior existing marriage is a valid 
ground for divorce. Callahan v. Callahan, 
381 So. 2d 178 (Miss. 1980). 

In view of this provision, marriage to 
another person at the time of a pretended 
marriage is not ground for annulment. 
Case's Will v. Case, 246 Miss. 750, 150 So. 
2d 148 (1963). 

19. Condonation. 

A wife's condonation of her husband's 
"peculiar" sexual activities was not suffi- 
cient to deny her a divorce on the grounds 
of habitual cruel and inhuman treatment 
based on evidence that the husband was 
impotent and occasionally dressed in 
women's clothing, even though the wife 
continued to live with the husband and at 
least attempted to have sexual relations, 
since it was not proper for the wife to be 
penalized for attempting to save her mar- 
riage. Cherry v. Cherry, 593 So. 2d 13 
(Miss. 1991). 

Chancellor was not manifestly wrong in 
granting divorce to husband on ground of 
adultery, which may be shown by either 
evidence or admissions, either of which is 
sufficient to support decree of divorce, 
where evidence showed wife had sexual 
intercourse with another man and her 
acts of adultery were uncondoned. Jordan 
v. Jordan, 510 So. 2d 131 (Miss. 1987). 

The defense of condonation is recog- 
nized, but the mere resumption of resi- 
dence does not constitute a condonation of 
past marital sins and does not act as bar 
to a divorce being granted. Wood v. Wood, 
495 So. 2d 503 (Miss. 1986). 

Habitual cruel and inhuman treatment 
is offense of continuing nature and is not 
condoned by mere continuance of cohabi- 
tation. Reed v. Reed, 480 So. 2d 1163 
(Miss. 1985). 

Where the chancellor was warranted in 
believing that the husband had been 
guilty of habitual, cruel and inhuman 
treatment of the wife, and that the recon- 
ciliations between the parties amounted 



371 



93-5-1 



Domestic Relations 



to a condonement of past wrongdoing on 
the assumption that the conduct com- 
plained of would not be repeated, decree 
awarding divorce to wife would be af- 
firmed. Jones v. Jones, 234 Miss. 461, 106 
So. 2d 134 (1958). 

Habitual cruelty is an offense continu- 
ing in nature and is not condoned by mere 
continuing of cohabitation. Waites v. 
Waites, 233 Miss. 496, 102 So. 2d 431 
(1958). 

Knowledge by complainant of cause for 
divorce at time marriage was consum- 
mated is bar to suit on that ground, but 
complainant does not have knowledge or 
good reason to believe that at time of 
marriage husband was habitual drunkard 
when husband, prior to marriage, was 
never drunk, but at most was only occa- 
sional and moderate social drinker and 
did not become habitual drunkard until 
after marriage. Kincaid v. Kincaid, 207 
Miss. 692, 43 So. 2d 108, 15 A.L.R.2d 667 
(1949). 

Wife's condonation of past acts of cru- 
elty is impliedly conditioned upon the fu- 
ture good behaviour of the husband, and 
after condonation if the cruelty is re- 
peated the right to assert the condoned 
offenses as a ground for divorce is revived. 
Smith v. Smith, 40 So. 2d 156 (Miss. 
1949). 

Cohabitation after cruel and inhuman 
treatment cannot be considered as condo- 
nation in the same sense as after an act of 
adultery. Smith v. Smith, 40 So. 2d 156 
(Miss. 1949). 

Contention that acts of cruel and inhu- 
man treatment occurring prior to last rec- 
onciliation were condoned by the wife and 
could not constitute grounds for divorce 
held untenable, since habitually cruel and 
inhuman treatment as grounds for divorce 
consists generally of a course of conduct 
rather than a single act. Smith v. Smith, 
40 So. 2d 156 (Miss. 1949). 

Where husband and wife entered into 
an agreement after alleged acts of cruelty 
stating that differences were settled and 
agreeing to dismiss pending litigation and 
resume relations as husband and wife, the 
court held that by agreement and conduct 
the parties condoned all alleged acts of 
cruelty accruing prior to such agreement 
so as to preclude divorce under this sec- 



tion [Code 1942, § 2735]. Starr v. Starr, 
206 Miss. 1, 39 So. 2d 520 (1949). 

Wife's failure to come and live with 
husband in designated town and her fail- 
ure to deliver the children to him as pro- 
vided in agreement condoning prior al- 
leged acts of cruelty does not revive the 
alleged acts of cruelty, so as to constitute 
grounds for divorce under this section 
[Code 1942, § 2735]. Starr v. Starr, 206 
Miss. 1, 39 So. 2d 520 (1949). 

Where evidence shows cruel treatment 
extending over several years plaintiff 
should not be denied divorce because she 
wrote defendant a friendly letter after 
leaving him. Forrester v. Forrester, 101 
Miss. 155, 57 So. 553 (1912). 

20. Property rights affected. 

Trial court could consider only those 
factors it found applicable to the property 
in question when attempting to effect an 
equitable division of marital property; 
when a trial court denied a spouse's peti- 
tion for contempt, no award of attorney's 
fees was warranted. Glass v. Glass, 857 
So. 2d 786 (Miss. Ct. App. 2003). 

Trial court erred by not identifying the 
assets as assets of the husband, of the 
wife, or of the marriage; therefore, it was 
unable to fairly evaluate whether the dis- 
tribution of property was equitable. Smith 
v. Smith, 856 So. 2d 717 (Miss. Ct. App. 
2003). 

If "contribution" toward the acquisition 
of assets is proven by a divorcing party, 
then the court has the authority to divide 
these "jointly" accumulated assets. Thus, 
equitable division of the marital property, 
including the transfer of title to real prop- 
erty, was appropriate where the wife con- 
tributed cash and services to the family 
business. Jones v. Jones, 532 So. 2d 574 
(Miss. 1988). 

While the chancellor is not obligated to 
equally divide the property of the parties 
to divorce, because Mississippi is not a 
community property state, the chancellor 
does have the power and authority to 
effect an equitable division of jointly accu- 
mulated personal property acquired dur- 
ing the marriage. Dillon v. Dillon, 498 So. 
2d 328 (Miss. 1986). 

While the chancellor is not obligated or 
required by law to equally divide the prop- 
erty of the parties to a divorce, he does 
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have the power and authority to effect an 
equitable division of jointly accumulated 
personal property acquired during the 
marriage. Dillon v. Dillon, 498 So. 2d 328 
(Miss. 1986). 

Husband was not entitled to a return of 
a coin collection under record showing 
that wife had the collection at the time of 
the divorce and at no time did husband 
move to have her produce it, and the 
evidence established that the wife as- 
sisted husband in acquiring and main- 
taining the collection and that the family 
may have made sacrifices in order to allow 
husband to form the collection. Tutor v. 
Tutor, 494 So. 2d 362 (Miss. 1986). 

Chancellor did not err in failing to 
award husband an interest in a certificate 
of deposit which was acquired with wife's 
funds. Devereaux v. Devereaux, 493 So. 2d 
1310 (Miss. 1986). 

Where at the time of the first divorce 
between the parties certain Tennessee 
property was placed in wife's name, and 
since the revocation of that divorce did not 
return the property to husband, the chan- 
cellor did not abuse his discretion in fail- 
ing, nor did he have authority, to award 
any of that property to husband. 
Devereaux v. Devereaux, 493 So. 2d 1310 
(Miss. 1986). 

Divorce decree and property settlement 
agreement purporting to divest party of 
title to real property are not valid consent 
decree, which would be subject to modifi- 
cation, where decree is not signed and 
consented to in writing by parties. 
Spearman v. Spearman, 471 So. 2d 1204 
(Miss. 1985). 

Although chancery court generally can- 
not force spouse to deed real property to 
other spouse by judicial decree, thereby 
divesting spouse of title to property, court 
may do so where there is consent decree 
wherein parties agree to such division of 
realty and it is incorporated into divorce 
decree itself or where property has been 
jointly accumulated by parties, and chan- 
cellor makes equitable division of it; realty 
in name of one spouse is subject to equi- 
table division where other spouse has 
signed mortgage and contributed pay- 
ments toward it. Watts v. Watts, 466 So. 
2d 889 (Miss. 1985). 

Consent decree in which parties to di- 
vorce have agreed to division of realty 



may be set aside on clear showing of 
fraud, or substantial equivalent thereof, 
or mutual mistake. Wray v. Langston, 380 
So. 2d 1262 (Miss. 1980). 

When acting in the dual constitutional 
capacity of trier of divorce actions and as 
superior guardian of persons of unsound 
mind, it is the duty and responsibility of 
the chancellor to see that a mentally in- 
competent wife is supported and main- 
tained during the remainder of her natu- 
ral life. Klumb v. Klumb, 194 So. 2d 221 
(Miss. 1967). 

Where decree of divorce in favor of hus- 
band was sustainable on ground of wife's 
adultery, decree awarding wife sole use 
and occupancy of property owned by hus- 
band and wife as tenants in common was 
erroneous, and supreme court, having en- 
tered decree awarding custody of children 
to the father, would also reverse the de- 
cree as to property and direct that prop- 
erty should be made free to a partition 
proceeding between the parties. Winfield 
v. Winfield, 203 Miss. 391, 35 So. 2d 443 
(1948). 

21. Practice and procedure; limita- 
tions. 

In an action for divorce on the ground of 
adultery, the chancellor erred by adopting, 
verbatim and by incorporation, the find- 
ings of fact and conclusions of law pre- 
pared by an attorney for one of the liti- 
gants as those of the lower court. Brooks v. 
Brooks, 652 So. 2d 1113 (Miss. 1995). 

Where a wife was guilty of desertion in 
leaving her husband in the first place and 
had no intention of returning, the subse- 
quent filing by her of a bill for separate 
maintenance did not toll the statute. 
Leggett v. Leggett, 185 So. 2d 431 (Miss. 
1966). 

If it could be said that the husband 
made an unconditional effort in good faith 
to bring about a reconciliation and re- 
sumption of the marital relation, and that 
the wife's refusal so changed the character 
of the separation that it became wilful and 
obstinate desertion on her part, so as to 
set in motion the running of the one-year 
period required by the statute, neverthe- 
less this period could be computed only 
from the date of the offer of reconciliation 
and would not revert back to the date 
when the original separation occurred. 
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Criswell v. Criswell, 254 Miss. 746, 182 
So. 2d 587 (1966). 

Decree in favor of wife in separate 
maintenance suit is res adjudicata and 
bar to maintenance by husband of suit for 
divorce against wife on grounds of cruel 
and inhuman treatment and desertion 
when such acts occurred or had their 
origin prior to decree in separate mainte- 
nance suit as decree in separate mainte- 
nance in favor of wife necessarily conclu- 
sively established that wife was not guilty 
of habitual cruel and inhuman treatment 
prior to actual separation and that there 
was no wilful desertion of husband by 
wife. Van Norman v. Van Norman, 205 
Miss. 114, 38 So. 2d 452 (1949). 

Decree granting wife separate mainte- 
nance in suit wherein the main issue was 
whether the wife had deserted the hus- 
band, barred husband's suit for divorce 
filed 60 days thereafter predicated on 
charge of desertion. Wilson v. Wilson, 198 
Miss. 334, 22 So. 2d 161 (1945), modified, 
23 So. 2d 303 (Miss. 1945). 

Decree granting wife separate mainte- 
nance was an adjudication that at the 
date of that decree she was not then a 
deserter, and, no appeal having been 
taken, the decree stands as final and con- 
clusive, except as it may be modified upon 
petition presented for that purpose be- 
cause of a material and substantial 
change of circumstances arising subse- 
quent to the date of the decree. Wilson v. 
Wilson, 198 Miss. 334, 22 So. 2d 161 
(1945), modified, 23 So. 2d 303 (Miss. 
1945). 

22. —Evidence. 

A chancellor erroneously evaluated the 
evidence of a husband's alleged adultery 
under an incorrect quantum of proof 
where he found proof of adultery by a 
"preponderance of the evidence," rather 
than the higher quantum of evidence, 
"clear and convincing evidence," which is 
required to prove adultery. Brooks v. 
Brooks, 652 So. 2d 1113 (Miss. 1995). 

A chancellor did not err in denying a 
wife a divorce on the ground of adultery 
where the only evidence of the husband's 
alleged "generally adulterous nature" was 
the wife's testimony that he frequently 
cheated on her. Lewis v. Lewis, 602 So. 2d 
881 (Miss. 1992). 



Chancellor was not manifestly wrong in 
granting divorce to husband on ground of 
adultery, which may be shown by either 
evidence or admissions, either of which is 
sufficient to support decree of divorce, 
where evidence showed wife had sexual 
intercourse with another man and her 
acts of adultery were uncondoned. Jordan 
v. Jordan, 510 So. 2d 131 (Miss. 1987). 

Where one spouse relies on circumstan- 
tial evidence as proof for allegations of 
adulterous activity on the part of the other 
spouse, he or she retains the burden of 
presenting satisfactory evidence sufficient 
to lead the trier of fact to the conclusion of 
guilt, but such evidence need not prove 
the alleged acts beyond a reasonable 
doubt. Dillon v. Dillon, 498 So. 2d 328 
(Miss. 1986). 

Wife was entitled to a divorce on 
grounds of habitual cruel and inhuman 
treatment where wife testified that hus- 
band had hit her 15 or 20 times during 
course of their marriage, had cursed her 
on several occasions, had frequently ques- 
tioned her fidelity to him, and had occa- 
sionally stayed out overnight, and wife's 
testimony was supported in most impor- 
tant aspects by the testimony of the 
daughter and the son of the parties, where 
nothing in the record would substantiate 
a finding that the testimony of wife, son 
and daughter was incredible and unbe- 
lievable. Devereaux v. Devereaux, 493 So. 
2d 1310 (Miss. 1986). 

Husband's testimony, excluding that 
pertaining to alleged adultery, would not 
support a divorce on grounds of habitual 
cruel and inhuman treatment, where he 
testified that wife had cursed him on sev- 
eral occasions, that their sex life had de- 
creased in frequency, that wife had been 
cold toward him since their reconciliation, 
and that he was suspicious of wife's rela- 
tion with another man. Moreover, with 
respect to the alleged adultery, since the 
alleged act occurred in the interim be- 
tween an earlier divorce decree and the 
revocation of that decree, the wife was 
then a single woman and could not have 
committed adultery against her marital 
status with husband. Devereaux v. 
Devereaux, 493 So. 2d 1310 (Miss. 1986). 

Where the husband's evidence as to 
wife's improper relationship with another 
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man was sufficient to sustain the relief 
granted while, although she denied the 
existence of the circumstances complained 
about, the wife's frank admissions were 
strong against her, the supreme court 
could not declare that the chancellor's 
decree awarding the husband a divorce 
was manifestly wrong. Williams v. Wil- 
liams, 250 Miss. 223, 164 So. 2d 898 
(1964). 

Refusal to admit evidence of events oc- 
curring prior to wife's previous suit which 
was dismissed following reconciliation 
and which was brought two years prior to 
the present action by the husband for 
divorce was not prejudicial even if errone- 
ously rejected, since its probative value 
was not sufficient to support the cross bill 
or to effectively challenge the evidence 
supporting the original bill. Rogers v. 
Rogers, 39 So. 2d 778 (Miss. 1949). 

In guardian's suit to annul ward's mar- 
riage on ground of insanity, that witnesses 
at time of marriage observed nothing ab- 
normal in ward held of but little weight, 
where evidence established that ward was 
then incurably insane. Parkinson v. Mills, 
172 Miss. 784, 159 So. 651 (1935). 

In guardian's suit to annul marriage of 
ward on ground of insanity, evidence sup- 
ported finding that defendant married 
ward with knowledge that he was inmate 
of institution for treatment of insane per- 
sons, and that ward was mentally incom- 
petent of assuming marital relation. Par- 
kinson v. Mills, 172 Miss. 784, 159 So. 651 
(1935). 

Circumstances, introduced in support of 
the defense of adultery, must be proved 
with reasonable certainty, and such con- 
clusion must follow logically from the 
facts. Banks v. Banks, 118 Miss. 783, 79 
So. 841 (1918). 

23. — Presumptions. 

Presumption is that party insane at 
time of marriage and continuing insane 
thereafter did not know that he was in- 
sane at time of marriage within statute 
providing for divorce on ground of insanity 
by one not knowing of insanity at the 
time. Parkinson v. Mills, 172 Miss. 784, 
159 So. 651 (1935). 

24. Review. 

While chancellor's determinations of 
events that precede divorce are findings of 



fact, finding that spouse's conduct rose to 
level of habitual cruel and inhuman treat- 
ment, as defined as statutory ground for 
divorce, is a determination of law and is 
reversible where chancellor has employed 
erroneous legal standard. Potts v. Potts, 
700 So. 2d 321 (Miss. 1997). 

Reviewing court in divorce action will 
not set aside chancellor's findings of fact 
on issue of adultery unless they are man- 
ifestly wrong. Holden v. Frasher-Holden, 
680 So. 2d 795 (Miss. 1996). 

Where the chancellor in a divorce action 
has failed to make his or her own findings 
of fact and conclusions of law on issue of 
adultery, Supreme Court will review the 
record de novo. Holden v. Frasher-Holden, 
680 So. 2d 795 (Miss. 1996). 

In an appeal from a judgment of divorce 
on the ground of adultery, deference would 
not be given to the findings of fact and 
conclusions of law of the lower court 
where the chancellor erred by applying an 
incorrect legal standard of proof for adul- 
tery, and by adopting, verbatim and by 
incorporation, the findings of fact and con- 
clusions of law prepared by an attorney 
for one of the litigants as those of the 
lower court. Brooks v. Brooks, 652 So. 2d 
1113 (Miss. 1995). 

Decree granting wife divorce and allow- 
ing attorney's fee and permanent alimony 
for herself and child will be entered in 
supreme court on appeal on reversal of 
chancery court's decree denying divorce, 
fees and alimony to wife. Kincaid v. Kin- 
caid, 207 Miss. 692, 43 So. 2d 108, 15 
A.L.R.2d 667 (1949). 

Supreme court has power to affirm, re- 
verse, or modify divorce decree appealed 
from, or it may reverse in part and affirm 
in part, or remand for a new hearing, and 
where all the facts necessary to enable it 
to do justice are contained in the record, it 
may make such order with respect to 
alimony or allowances as the trial court 
should have made. Gresham v. Gresham, 
198 Miss. 43, 21 So. 2d 414 (1945). 

Decree granting divorce must be re- 
versed where the complaint fails to allege 
a ground for divorce, even though there 
was neither an answer nor a demurrer to 
the complaint. Nichols v. Nichols, 197 
Miss. 302, 20 So. 2d 72 (1944), motion 
granted, 24 So. 2d 359 (Miss. 1946). 
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A chancellor's decree denying divorce is 
binding upon reviewing court and pre- 
cludes granting of divorce by reviewing 
court, unless chancellor's finding on con- 



flicting evidence was manifestly wrong. 
Sarphie v. Sarphie, 180 Miss. 313, 177 So. 
358 (1937). 
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Practice (Matthew Bender). 

§ 93-5-2. Divorce on grounds of irreconcilable differences. 

(1) Divorce from the bonds of matrimony may be granted on the ground of 
irreconcilable differences, but only upon the joint complaint of the husband 
and wife or a complaint where the defendant has been personally served with 
process or where the defendant has entered an appearance by written waiver 
of process. 

(2) If the parties provide by written agreement for the custody and 
maintenance of any children of that marriage and for the settlement of any 
property rights between the parties and the court finds that such provisions 
are adequate and sufficient, the agreement may be incorporated in the 
judgment, and such judgment may be modified as other judgments for divorce. 

(3) If the parties are unable to agree upon adequate and sufficient 
provisions for the custody and maintenance of any children of that marriage or 
any property rights between them, they may consent to a divorce on the ground 
of irreconcilable differences and permit the court to decide the issues upon 
which they cannot agree. Such consent must be in writing, signed by both 
parties personally, must state that the parties voluntarily consent to permit 
the court to decide such issues, which shall be specifically set forth in such 
consent, and that the parties understand that the decision of the court shall be 
a binding and lawful judgment. Such consent may not be withdrawn by a party 
without leave of the court after the court has commenced any proceeding, 
including the hearing of any motion or other matter pertaining thereto. The 
failure or refusal of either party to agree as to adequate and sufficient 
provisions for the custody and maintenance of any children of that marriage or 
any property rights between the parties, or any portion of such issues, or the 
failure or refusal of any party to consent to permit the court to decide such 
issues, shall not be used as evidence, or in any manner, against such party. No 
divorce shall be granted pursuant to this subsection until all matters involving 
custody and maintenance of any child of that marriage and property rights 
between the parties raised by the pleadings have been either adjudicated by 
the court or agreed upon by the parties and found to be adequate and sufficient 
by the court and included in the judgment of divorce. Appeals from any orders 
and judgments rendered pursuant to this subsection may be had as in other 
cases in chancery court only insofar as such orders and judgments relate to 
issues that the parties consented to have decided by the court. 

(4) Complaints for divorce on the ground of irreconcilable differences 
must have been on file for sixty (60) days before being heard. Except as 
otherwise provided in subsection (3) of this section, a joint complaint of 
husband and wife or a complaint where the defendant has been personally 
served with process or where the defendant has entered an appearance by 
written waiver of process, for divorce solely on the ground of irreconcilable 
differences, shall be taken as proved and a final judgment entered thereon, as 
in other cases and without proof or testimony in termtime or vacation, the 
provisions of Section 93-5-17 to the contrary notwithstanding. 
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(5) Except as otherwise provided in subsection (3) of this section, no 
divorce shall be granted on the ground of irreconcilable differences where there 
has been a contest or denial; provided, however, that a divorce may be granted 
on the grounds of irreconcilable differences where there has been a contest or 
denial, if the contest or denial has been withdrawn or cancelled by the party 
filing same by leave and order of the court. 

(6) Irreconcilable differences may be asserted as a sole ground for divorce 
or as an alternate ground for divorce with any other cause for divorce set out 
in Section 93-5-1. 

SOURCES: Laws, 1976, ch. 451, § 1; Laws, 1978, ch. 367, § 1; Laws, 1990, ch. 584, 
§ 1, eff from and after passage (approved April 9, 1990). 

Cross References — Causes for divorce generally, see § 93-5-1. 

Provision of divorce decree respecting custody of children and alimony, see § 93-5-23. 

Annulment of marriage, see §§ 93-7-1 et seq. 

JUDICIAL DECISIONS 



1. Generally. 

2. Applicability. 

3. Personal appearance requirement. 

4. Pleadings. 

4.5. Contest or denial. 

5. Child custody, support. 

6. Modifiability 

1. Generally. 

Under an irreconcilable differences di- 
vorce, pursuant to Miss. Code Ann. § 93- 
5-2(3), a written consent must state that 
the parties voluntarily consent to permit 
the court to decide the issues upon which 
they cannot agree, and the consent defines 
the issues that are to be contested and 
resolved by the chancellor. A chancellor 
erred when he failed to abide by what the 
parties had stipulated in the consent to 
divorce, namely, that all businesses of the 
parties were to be classified as marital 
property. Johnson v. Johnson, — So. 2d — , 
2003 Miss. App. LEXIS 1203 (Miss. Ct. 
App. Dec. 16, 2003). 

Because there was no enforceable 
agreement between the divorcing parties, 
the chancellor was required to address 
issues of property distribution and sup- 
port consistent with the principles of eq- 
uitable distribution; however, the record 
was completely devoid of any analysis of 
the appropriateness of the distribution of 
property or the award of alimony, and the 
chancellor merely took what was an 
agreement for purposes of an irreconcil- 



able differences divorce and made it the 
order of the court, with the result that, by 
failing to apply the 12 factors to be con- 
sidered in awarding alimony, there was 
not an appropriate and equitable distribu- 
tion of property or a fair and just amount 
of alimony awarded. Ash v. Ash, — So. 2d 
— , 2003 Miss. App. LEXIS 1040 (Miss. Ct. 
App. Nov. 4, 2003). 

A separation agreement signed by both 
parties was valid and binding as of the 
date of its execution and was not voided by 
the untimely death of the husband or by 
any supposed reconciliation of the parties 
and, consequently, the wife was precluded 
by the separation agreement from inher- 
iting the estate of the husband. Barton v. 
Barton, 790 So. 2d 169 (Miss. 2001). 

The chancellor did not exceed his stat- 
utory authority when he entered a final 
judgment of divorce on the sixtieth day 
subsequent to the filing of the joint com- 
plaint, rather than waiting until the next 
day, as the last day of the 60 day period 
prescribed by subsection (4) of this section 
is properly included in computing that 
period. Robbins v. Robbins, 744 So. 2d 394 
(Miss. Ct. App. 1999). 

Giving a strict interpretation to subsec- 
tion (2) of this section, the statute pro- 
vides that the parties provide a written 
agreement and that the court finds that 
such provisions are adequate and suffi- 
cient; thus, where there was no written 
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consent agreement, the chancellor ex- 
ceeded his statutory authority by granting 
a divorce based on irreconcilable differ- 
ences. Cassibry v. Cassibry, 742 So. 2d 
1121 (Miss. 1999). 

The chancellor was manifestly in error 
when he granted an irreconcilable differ- 
ences divorce to the parties since there 
was no written agreement between the 
parties that resolved all matters touching 
on child custody and support and the 
settlement of all property rights; attor- 
neys' notes signed by the parties at the 
end of a day's negotiations were incom- 
plete and were nothing more than unin- 
formative and practically unintelligible 
scribblings and were devoid of any infor- 
mation about child custody, visitation, or 
the various matters touching on the sup- 
port and maintenance of the children of 
the parties. Joiner v. Joiner, 739 So. 2d 
1043 (Miss. Ct. App. 1999). 

Although the parties had not entered 
into a property settlement agreement nor 
had the court adjudicated those issues on 
the date that the court declared the par- 
ties divorced, such error was harmless 
where the agreed judgment of divorce pro- 
vided for temporary custody and support 
and the parties thereafter entered into a 
child custody, support and property settle- 
ment agreement which the chancellor 
found to be adequate and sufficient and 
which was approved by the chancellor in 
the final judgment. Rounsaville v. 
Rounsaville, 732 So. 2d 909 (Miss. 1999). 

An oral agreement of the parties is not 
sufficient to satisfy the requirements of 
the statute; the consent agreement must 
be written and signed by both parties. 
Cook v. Cook, 725 So. 2d 205 (Miss. 1998). 

The problem with § 93-5-2 is that it 
requires all financial matters incident to 
the divorce to be resolved by voluntary 
agreement. Section 93-5-2 blithely pro- 
ceeds on the premise that parties having 
irreconcilable differences regarding their 
marriage will somehow be able to recon- 
cile their differences on financial matters. 
What is needed is a simple amendment to 
§ 93-5-1 providing for a thirteenth ground 
for divorce: irreconcilable differences. 
That ground for divorce should be subject 
to proof as any other. The defendant's 
denial should have no more effect than his 



or her denial in the case of any of the other 
12 grounds for divorce. That one spouse 
out of blindness, obstinance or nostalgia 
refuses to recognize it hardly means that a 
marriage may not in fact be irretrievably 
broken. Most important, the defending 
spouse's refusal to agree on financial mat- 
ters would be no bar to the granting of a 
divorce because of irreconcilable differ- 
ences. Wilson v. Wilson, 547 So. 2d 803 
(Miss. 1989). 

A prior property settlement agreement 
entered into by the parties is not enforce- 
able if it is not approved by the court for 
purposes of § 93-5-2, which requires that 
parties seeking a divorce on the grounds 
of irreconcilable differences enter into a 
property settlement agreement that is to 
be incorporated into the final decree. 
Traub v. Johnson, 536 So. 2d 25 (Miss. 
1988). 

A divorce accompanied by property set- 
tlement did not revoke, by implication, a 
previously executed will where the parties 
continued to live together, the divorce de- 
cree or property settlement contained no 
proof of intent to revoke the prior testa- 
mentary instrument, and there was no 
showing that the property settlement was 
anything more than a formality to comply 
with the requirements of a divorce for 
irreconcilable differences. Rasco v. Estate 
of Rasco, 501 So. 2d 421 (Miss. 1987). 

Agreement between divorcing husband 
and wife, which was incorporated into 
their divorce decree pursuant to Missis- 
sippi Code § 93-5-2, which obligated hus- 
band to pay $5,000 per month to wife, and 
further provided that payments to the 
wife would not terminate upon husband's 
death or wife's remarriage, and that wife 
could never ask that payments to her be 
increased, was, notwithstanding the use 
of the term "alimony" therein, in fact a 
property settlement or lump sum alimony, 
payable in fixed, unalterable install- 
ments, which could not be modified on 
ground of husband's subsequent deterio- 
rated financial condition. East v. East, 493 
So. 2d 927 (Miss. 1986). 

Although no fault divorce may not be 
granted without parties having made pro- 
visions by written agreement for custody 
and maintenance of children and for set- 
tlement of property rights between par- 
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ties, effective date of separation agree- 
ment is not delayed until no fault divorce 
is granted. Crosby v. Peoples Bank, 472 
So. 2d 951 (Miss. 1985). 

When parties who obtain divorce on 
grounds of irreconcilable differences have 
submitted property settlement agreement 
which has been incorporated by court into 
final decree; contradictory, private con- 
tract entered by parties is void as against 
public policy. Sullivan v. Pouncey, 469 So. 
2d 1233 (Miss. 1985). 

When § 93-5-2 has been complied with, 
a custody, support, alimony and property 
settlement agreement becomes a part of 
the final decree for all legal intents and 
purposes, and this is so, whether the 
agreement is copied verbatim into the text 
of the decree, whether it is attached as an 
exhibit and incorporated by reference, or 
whether it is simply on file with the clerk 
of the court; if the agreement is sufficient 
to comply with the statute, that is enough 
to render it a part of the final decree of 
divorce. Switzer v. Switzer, 460 So. 2d 843 
(Miss. 1984). 

2. Applicability. 

Amended § 93-5-2, which became effec- 
tive April 9, 1990, applied to a divorce 
action in which all pleadings were filed 
prior to the effective date of the amend- 
ment and trial took place after the effec- 
tive date since the amended statute af- 
fected only the mode of procedure and no 
substantive right of any of the parties, 
and the proceedings which were in process 
under the statute had not reached the 
stage of final judgment at the time the 
modification by amendment became effec- 
tive. Massingill v. Massingill, 594 So. 2d 
1173 (Miss. 1992). 

3. Personal appearance requirement. 

In an uncontested divorce action based 
on irreconcilable differences, it was within 
the chancellor's discretion to determine 
whether a personal appearance of a party 
or of an attorney was required since no 
proof is required under § 93-5-2, which 
governs a divorce sought on the grounds of 
irreconcilable differences, and neither 
§ 93-5-7 nor 93-5-17, which govern the 
conduct of divorce proceedings, indicates a 
requirement that the person seeking the 
divorce must personally appear before the 



chancellor. The chancellor abused his dis- 
cretion in refusing to grant the divorce 
without a personal appearance where the 
parties were proceeding pro se, the wife 
was a resident of California, and the hus- 
band was incarcerated in a correctional 
facility. Bullard v. Morris, 547 So. 2d 789 
(Miss. 1989). 

4. Pleadings. 

The mere fact that irreconcilable differ- 
ences was asserted in the pleadings filed 
by both parties as an alternate ground for 
divorce did not, in and of itself, meet all 
the requirements of § 93-5-2(3), which 
mandates a written consent to a divorce 
on the ground of irreconcilable differences 
signed by both parties, and was not alone 
sufficient to justify a divorce on the 
ground of irreconcilable differences; al- 
though both parties requested a divorce 
on the ground of irreconcilable differ- 
ences, both parties also denied that the 
other party was entitled to a divorce on 
that ground, and, therefore, the facts ne- 
gated any conclusion that there was mu- 
tual consent to a divorce on the ground of 
irreconcilable differences. Massingill v. 
Massingill, 594 So. 2d 1173 (Miss. 1992). 

The chancery court acted beyond its 
statutory authority in awarding divorce 
on ground of irreconcilable differences 
where there was no written agreement of 
the parties regarding property rights, and 
husband had filed cross-complaint against 
wife whose complaint sought a divorce on 
grounds of adultery, habitual cruel and 
inhuman treatment, and, in the alterna- 
tive, irreconcilable differences. Alexander 
v. Alexander, 493 So. 2d 978 (Miss. 1986). 

Filing of second complaint by husband, 
grounded on wife's adultery, which was 
inconsistent with first complaint based 
upon irreconcilable differences, consti- 
tuted an effective withdrawal from and 
objection to the first complaint and, since 
wife had adequate notice, chancellor could 
grant divorce and custody of minor child 
to husband on second complaint, notwith- 
standing the parties' earlier execution of 
child custody, child support, and property 
settlement agreements. McCleave v. 
McCleave, 491 So. 2d 522 (Miss. 1986). 

4.5. Contest or denial. 

Granting a divorce based on irreconcil- 
able differences on the day set for the trial 
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to hear a fault-based divorce fully con- 
tested by one of the parties and where 
irreconcilable differences had not been 
pled as an alternative was manifest error 
because the statutory requirements for 
irreconcilable differences divorce were not 
met. Perkins v. Perkins, 787 So. 2d 1256 
(Miss. 2001). 

An irreconcilable differences divorce re- 
quires that neither spouse contest its 
granting; this does not mean that both 
spouses must fervently desire a divorce; 
unless a spouse exercises the right to 
contest it, a decree of divorce may be 
entered. Sanford v. Sanford, 749 So. 2d 
353 (Miss. Ct. App. 1999). 

The wife was entitled to relief from a 
judgment of divorce where she was unrep- 
resented, she indicated several times her 
misunderstanding of her husband's right 
to a divorce merely by wanting one, she 
expressed frequently her opposition to the 
divorce, and, not least of all, she promptly 
sought to undo the agreement. Sanford v. 
Sanford, 749 So. 2d 353 (Miss. Ct. App. 
1999). 

5. Child custody, support. 

Although the chancellor erred by grant- 
ing a divorce absolute before adjudicating 
all matters involving custody and main- 
tenance of the children and property 
rights between the parties raised by the 
pleadings, such error was harmless in the 
absence of a showing of prejudice. John- 
ston v. Johnston, 722 So. 2d 453 (Miss. 
1998). 

Chancellor can modify child support 
provisions of divorce decree only when 
there has been material or substantial 
change in circumstances of one of the 
parties, and that is true for divorces 
granted due to irreconcilable differences. 
Bruce v. Bruce, 687 So. 2d 1199 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 (Miss. 
1997). 

A child support agreement, submitted 
to the court pursuant to § 93-5-2, which 
ends support for a child before that child 
reaches the age of 21 or is otherwise 
emancipated, is unenforceable as to the 
rights of the child. Lawrence v. Lawrence, 
574 So. 2d 1376 (Miss. 1991). 

Chancery courts must refuse to approve 
any child custody agreement presented 
under § 93-5-2 or otherwise which man- 



dates, without exception, that children be 
raised in a given community. Bell v. Bell, 
572 So. 2d 841 (Miss. 1990). 

The provision in § 93-5-2 stating that a 
divorce decree "may be modified as other 
decrees for divorce," refers only to child 
custody and maintenance because prop- 
erty right settlements are fixed and final. 
A divorce judgment relating to child sup- 
port is not a settlement of property rights, 
which is immutable, fixed and not subject 
to change, but a decretal provision based 
upon the reasonable needs of the child 
coupled with the ability of the parent to 
pay, and which can vary, dependent upon 
future developments. Brown v. Brown, 
566 So. 2d 718 (Miss. 1990). 

In a divorce suit wherein the husband 
answered and cross-claimed for divorce 
and for custody of the parties' minor child 
and, where in the interim, the child was 
found to be a neglected child while in 
mother's custody and custody was given to 
child's maternal grandfather by youth 
court referee, the chancellor, who, at the 
divorce hearing, refused to hear testimony 
on child's custody, left child in custody of 
maternal grandfather, and granted di- 
vorce on irreconcilable differences, was 
without authority to substitute youth 
court referee's judgment, and in so doing, 
he deprived natural father of right to be 
heard on the custody of his son. Keely v. 
Keely, 495 So. 2d 452 (Miss. 1986). 

Filing of second complaint by husband, 
grounded on wife's adultery, which was 
inconsistent with first complaint based 
upon irreconcilable differences, consti- 
tuted an effective withdrawal from and 
objection to the first complaint and, since 
wife had adequate notice, chancellor could 
grant divorce and custody of minor child 
to husband on second complaint, notwith- 
standing the parties' earlier execution of 
child custody, child support, and property 
settlement agreements. McCleave v. 
McCleave, 491 So. 2d 522 (Miss. 1986). 

§ 93-5-2 gives the chancellor the power 
and the responsibility, in the face of the 
reasonably foreseeable, to require a rea- 
sonable escalation clause in every child 
support agreement, tailored to the situa- 
tion of parties, absent unusual circum- 
stances that might render it inequitable. 
Tedford v. Dempsey, 437 So. 2d 410 (Miss. 
1983). 
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6. Modifiability. 

Chancery court did not err in denying a 
husband's motion for modification of the 
amount of child support payable under an 
agreement entered into in connection with 
the parties' irreconcilable differences di- 
vorce where husband had paid less than 
10 percent of the amount due and had 
voluntarily changed jobs resulting in a 
lowering of the husband's income; hus- 
band was ordered to not only continue 
paying the agreed amount but the amount 
of the husband's monthly obligation was 
increased to pay the past due amount. 
Seeley v. Stafford, 840 So. 2d 111 (Miss. 
Ct. App. 2003). 

This section empowered the chancellor 
to modify a judgment of divorce by entry of 
a supplemental judgment based on sub- 
stantial evidence to support the reforma- 
tion of the parties' property settlement 
agreement. Dilling v. Dilling, 734 So. 2d 
327 (Miss. Ct. App. 1999). 

Chancellor can modify child support 
provisions of divorce decree only when 
there has been material or substantial 
change in circumstances of one of the 
parties, and that is true for divorces 



granted due to irreconcilable differences. 
Bruce v. Bruce, 687 So. 2d 1199 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 (Miss. 
1997). 

Support agreements for divorces 
granted on ground of irreconcilable differ- 
ences are subject to modification, but only 
if there has been material change in cir- 
cumstances with one or more of parties 
which occurs as result of after-arising 
circumstances not reasonably anticipated 
at time of agreement. Varner v. Varner, 
666 So. 2d 493 (Miss. 1995). 

Section 93-5-2 gives the chancellor the 
power and the responsibility, in the face of 
the reasonably foreseeable, to require a 
reasonable escalation clause in every child 
support agreement, tailored to the situa- 
tion of parties, absent unusual circum- 
stances that might render it inequitable. 
Tedford v. Dempsey, 437 So. 2d 410 (Miss. 
1983). 

Alimony agreements in divorces based 
upon irreconcilable differences are subject 
to modification the same as other decrees. 
Taylor v. Taylor, 392 So. 2d 1145 (Miss. 
1981). 



RESEARCH REFERENCES 



ALR. Fault as consideration in alimony, 
spousal support, or property division 
awards pursuant to no-fault divorce. 86 
A.L.R.3d 1116. 

What constitutes "incompatability" 
within statute specifying it as substantive 
ground for divorce. 97 A.L.R.3d 989. 

Divorce: order requiring that party not 
compete with former marital business. 59 
A.L.R.4th 1075. 

Alimony as affected by recipient 
spouse's remarriage in absence of control- 
ling specific statute. 47 A.L.R.5th 129. 

Am Jur. 8 Am. Jur. PI & Pr Forms 
(Rev), Divorce and Separation, Form 43 
(petition or application for dissolution of 
marriage). 



19 Am. Jur. Proof of Facts 2d 221, Dis- 
solution of Marriage on Statutory Ground 
of Incompatibility. 

CJS. 27A C.J.S., Divorce § 41. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 

1989 Mississippi Supreme Court Re- 
view: Child Support. 59 Miss. L. J. 891, 
Winter, 1989. 

1989 Mississippi Supreme Court Re- 
view: Divorce. 59 Miss. L. J. 902, Winter, 
1989. 



§ 93-5-3. Not mandatory to deny divorce because of recrimi- 
nation. 

If a complainant or cross-complainant in a divorce action shall prove 
grounds entitling him to a divorce, it shall not be mandatory on any chancellor 
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to deny such party a divorce, even though the evidence might establish 
recrimination on the part of such complainant or cross-complainant. 

SOURCES: Codes, 1942, § 2735.5; Laws, 1964, ch. 297, eff from and after 
passage (approved April 24, 1964). 

Cross References — Failure of offended spouse to leave marital domicile or 
separate from offending spouse as no impediment to divorce, see § 93-5-4. 

JUDICIAL DECISIONS 



1. In general. 

The defense of recrimination was not 
available to deny a divorce to a wife where 
the defense was based on the parties' son's 
testimony that he had seen his mother sit 
on a man's lap and kiss him, since this 
would not qualify as a ground for divorce; 
it did not constitute habitual cruel and 
inhuman treatment because there was no 
testimony as to the habitual nature of the 
act or that the husband even knew about 



the alleged relationship. Cherry v. Cherry, 
593 So. 2d 13 (Miss. 1991). 

Under the doctrine of recrimination, 
which is founded on the basis that the 
equal guilt of a complainant bars his or 
her right to a divorce, the complainant's 
offense need not be the same offense 
charged against his or her spouse, but it 
must be an offense sufficient to constitute 
a ground for divorce. Parker v. Parker, 519 
So. 2d 1232 (Miss. 1988). 
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ALR. Recrimination as defense to di- 
vorce sought on ground of incompatibility. 
21 A.L.R.2d 1267. 
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§ 93-5-4. Offended spouse's failure to leave marital domicile 
or separate from offending spouse no impediment to di- 
vorce. 

It shall be no impediment to a divorce that the offended spouse did not 
leave the marital domicile or separate from the offending spouse on account of 
the conduct of the offending spouse. 

SOURCES: Laws, 1976, ch. 451, § 2, eff from and after July 1, 1976. 

JUDICIAL DECISIONS 



1. In general. 

A wife's condonation of her husband's 
"peculiar" sexual activities was not suffi- 
cient to deny her a divorce on the grounds 
of habitual cruel and inhuman treatment 
based on evidence that the husband was 
impotent and occasionally dressed in 
women's clothing, even though the wife 
continued to live with the husband and at 
least attempted to have sexual relations, 
since it was not proper for the wife to be 
penalized for attempting to save her mar- 



riage. Cherry v. Cherry, 593 So. 2d 13 
(Miss. 1991). 

The fact that a divorced plaintiff contin- 
ued to live under the same roof with the 
defendant after filing the complaint is a 
heavy factor to be weighed in considering 
whether he or she has a valid cause, 
though it does not in and of itself compel a 
denial of divorce; it is conceivably possible 
for valid grounds for divorce to exist de- 
spite this. Lawyers representing persons 
seeking a divorce have the obligation to 
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advise and warn them about the undesir- A wife did not condone her husband's 

ability of continuing to live in the same adultery as a matter of law by continuing 

household following the filing of the suit, to live in the same house with him and 

and they have the obligation to seek and sleep in the same bed while waiting for a 

press for a temporary hearing before the second indiscretion as proof of adultery 

chancellor to secure alimony pendente lite after the initial indiscretion, which was 

and temporary support money. Jethrow v. not conclusive. Cheatham v. Cheatham, 

Jethrow, 571 So. 2d 270 (Miss. 1990). 537 So. 2d 435 (Miss. 1988). 

RESEARCH REFERENCES 

Am Jur. 24 Am. Jur. 2d, Divorce and CJS. 27A C.J.S., Divorce § 82. 
Separation § 176. 

§ 93-5-5. Residence requirements for divorce. 

The jurisdiction of the chancery court in suits for divorce shall be confined 
to the following cases: 

(a) Where one (1) of the parties has been an actual bona fide resident 
within this state for six (6) months next preceding the commencement of the 
suit. If a member of the armed services of the United States is stationed in 
the state and residing within the state with his spouse, such person and his 
spouse shall be considered actual bona fide residents of the state for the 
purposes of this section, provided they were residing within the state at the 
time of the separation of the parties. 

(b) In any case where the proof shows that a residence was acquired in 
this state with a purpose of securing a divorce, the court shall not take 
jurisdiction thereof, but dismiss the bill at the cost of complainant. 

SOURCES: Codes, 1892, § 1567; Laws, 1906, § 1675; Hemingway's 1917, § 1417; 
Laws, 1930, § 1415; Laws, 1942, § 2736; Laws, 1966, ch. 362, § 1; Laws, 1977, 
ch. 311, eff from and after July 1, 1977. 

Cross References — Constitutional provision on jurisdiction of chancery court, see 
Miss. Const. Art. 6, § 159. 
Jurisdiction of chancery court in general, see § 9-5-81. 

JUDICIAL DECISIONS 

1. In general. residence upon separation from husband 

2. Intent. with intent to abandon her marital resi- 

3. Foreign decree. dence and establish independent resi- 

dence; wife had left husband in Germany 

1. In general. on August 19, with round trip ticket to 

Chancellor's finding of 6 months resi- return to Germany and filed original and 

dency of wife prior to commencement of amended bill alleging November 16 as 

divorce proceeding was manifestly in er- date of separation of parties, although she 

ror and therefore jurisdiction of subject filed affidavit and testified that she had 

matter failed; residence of married never intended to change her residence 

woman is that of her husband during time from state of Mississippi; calculation of 6 

they lived together as husband and wife, months period prior to either August or 

although married woman may establish November date failed to reveal 6 month 
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period preceding date of commencement 
of action on December 28. O'Neill v. 
O'Neill, 515 So. 2d 1208 (Miss. 1987). 

In wife's action for divorce and other 
relief wherein summons upon the hus- 
band was issued by non-resident publica- 
tion in a newspaper, with a copy of the 
publication notice being mailed, first 
class, to husband's address in another 
state, while the chancery court was with- 
out jurisdiction to render a personal mon- 
etary judgment against the non-resident 
husband, the court had jurisdiction over 
the subject matter of the divorce action 
and personal jurisdiction over one of the 
parties who met the residency require- 
ments, and had authority to grant the 
divorce. Noble v. Noble, 502 So. 2d 317 
(Miss. 1987). 

Iowa 1-year residency requirement for 
instituting divorce action held constitu- 
tional. Sosna v. Iowa, 419 U.S. 393, 95 S. 
Ct. 553, 42 L. Ed. 2d 532 (1975). 

Jurisdiction of Mississippi courts over a 
divorce suit brought by one who had be- 
come a resident of the state, upon per- 
sonal service of process on defendant, is 
not affected by pendency of a divorce pro- 
ceeding theretofore instituted in another 
state. Cox v. Cox, 234 Miss. 885, 108 So. 2d 
422 (1959). 

There is no requirement that the bill of 
complaint should necessarily allege that 
one of the parties had been an actual bona 
fide resident for the period stated, and 
especially where the bill alleges that the 
parties had been living in the state for 
such a period of time as husband and wife, 
since their residence under such circum- 
stances would have been presumed to 
have been bona fide in the absence of proof 
to the contrary. Horton v. Horton, 213 
Miss. 768, 57 So. 2d 723 (1952). 

Where the jurat of the chancery clerk 
discloses that the complainant personally 
appeared before him and made an oath 
that the facts as stated in the above bill 
for divorce are true as stated therein and 
the bill was not filed by collusion with the 
defendant for the purposes of obtaining a 
divorce contrary to the laws, the affidavit 
to the bill of complaint was sufficient to 
give jurisdiction to the trial court despite 
the fact there was a failure to add the 
words but that the cause or causes for 



divorce are true as therein stated, in the 
language of the statute. Horton v. Horton, 
213 Miss. 768, 57 So. 2d 723 (1952). 

The question of jurisdiction may be 
raised for the first time in the supreme 
court. Horton v. Horton, 213 Miss. 768, 57 
So. 2d 723 (1952). 

Under divorce statute, domicile once 
acquired is presumed to continue, and 
burden of proving contrary is upon party 
alleging it. May v. May, 158 Miss. 68, 130 
So. 52 (1930). 

Husband's absence from state for pur- 
pose of study pursuant to scholarship held 
not "abandonment" of domicile, and there- 
fore chancery court had jurisdiction of 
divorce suit. May v. May, 158 Miss. 68, 130 
So. 52 (1930). 

Party voluntarily appearing is subject 
to jurisdiction of court. Clay v. Clay, 134 
Miss. 658, 99 So. 818 (1924). 

Divorce statutes as to residence inappli- 
cable in annulment suit. Antoine v. 
Antoine, 132 Miss. 442, 96 So. 305 (1923). 

2. Intent. 

That a man and wife move to another 
state, purchase a home, register to vote, 
and reside there for an extended period of 
time are circumstances indicative of an 
intention to abandon their domicil of ori- 
gin and to establish a new domicil, but 
such facts are not conclusive in the face of 
uncontradicted evidence of an intention 
not to abandon the domicil of origin. 
Brookhaven Pressed Brick & Mfg Co v. 
Davis, 191 So. 2d 840 (Miss. 1966). 

A naval officer, married in Maryland 
and thereafter living at duty stations in 
various parts of the country to which he 
had been ordered, who claimed his par- 
ents' residence in Greenville, Mississippi 
as his legal residence on a driver's license 
and navy emergency data records, had 
established a domicile in Mississippi 
which met the jurisdictional requirements 
of this section [Code 1942, § 2736]. 
Bannan v. Bannan, 188 So. 2d 253 (Miss. 
1966). 

In order for the court to have jurisdic- 
tion in a divorce action there must be bona 
fide domicile which means residence with 
intent to remain. Lynch v. Lynch, 210 
Miss. 810, 50 So. 2d 378 (1951). 

Complainant must actually and volun- 
tarily have established residence within 
the state for a year next preceeding com- 
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mencement of a divorce suit, with a bona 
fide intention of remaining there at least 
indefinitely, in order to give the court 
jurisdiction. Lucia v. Lucia, 200 Miss. 520, 
27 So. 2d 774 (1946). 

Once established, a domicile continues 
until another is acquired by removal to 
another locality with a bona fide intention 
to remain there at least indefinitely and to 
abandon the old domicile without intent to 
return thereto. Lucia v. Lucia, 200 Miss. 
520, 27 So. 2d 774 (1946). 

Where the complainant first registered 
and paid poll tax in this state in 1943, 
overlooked payment of 1944 poll tax, paid 
1945 poll tax, testified that he established 
his domicile in January, 1944, and other- 
wise testified that it was established a 
month or two later, and further stated 
that he did not decide to make this state 
his legal residence until after discovery 
that insanity was a ground for divorce in 
this state, the decree of the chancellor 
dismissing the bill was remanded for fur- 
ther investigation of evidence apparently 
obtainable. Lucia v. Lucia, 200 Miss. 520, 
27 So. 2d 774 (1946). 

To constitute a complainant an actual 
bona fide resident of a county in this state, 
there must have been an actual residence 
voluntarily established in such county 
with the bona fide intention of remaining 
there, if not permanently, at least indefi- 
nitely. Smith v. Smith, 194 Miss. 431, 12 
So. 2d 428 (1943). 

Intent necessary to establish a resi- 
dence in this state is the intent that an 



established residence shall be reasonably 
permanent, and a mere intention to estab- 
lish a residence at some future time is not 
sufficient. Smith v. Smith, 194 Miss. 431, 
12 So. 2d 428 (1943). 

While a complainant's own testimony as 
to his intention is relevant in determining 
whether he has established a residence 
within the purview of this section [Code 
1942, § 2736], a mere assertion of inten- 
tion to establish a residence within the 
state is not in itself sufficient to comply 
with this section. Smith v. Smith, 194 
Miss. 431, 12 So. 2d 428 (1943). 

3. Foreign decree. 

Where divorce decree of another state 
purporting to affect or determine marital 
status and right of citizens of Mississippi 
is contrary to public policy of Mississippi, 
its courts will determine for themselves 
jurisdiction of court rendering such decree 
and consequent validity thereof, notwith- 
standing recitals of decree of jurisdic- 
tional fact of residence or domicile. Miller 
v. Miller, 173 Miss. 44, 159 So. 112 (1935). 

Mere rendition of Arkansas divorce de- 
cree raised no presumption that husband 
obtaining such decree was resident of Ar- 
kansas in good faith with intention of 
remaining and acquiring permanent do- 
micile there, and therefore husband 
pleading such decree in bar of wife's di- 
vorce suit in Mississippi must prove that 
he acquired domicile in Arkansas. Miller 
v. Miller, 173 Miss. 44, 159 So. 112 (1935). 
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jurisdictional matter in divorce action. 2 
A.L.R.2d 291. 

Effect on jurisdiction of court to grant 
divorce, of plaintiff's change of residence 
pendente lite. 7 A.L.R.2d 1414. 

Foreign divorce decree as subject to 
attack by spouse in state of which neither 
spouse is resident. 12 A.L.R.2d 382. 

Residence or domicile, for purpose of 
divorce action, of one in armed forces. 21 
A.L.R.2d 1163. 

Recognition as to marital status of for- 
eign divorce decree attacked on ground of 



lack of domicile, since Williams' decision. 
28 A.L.R.2d 1303. 

Valid foreign divorce decree upon con- 
structive service as precluding action by 
spouse for alimony, support, or mainte- 
nance. 28 A.L.R.2d 1378. 

Applicability, to annulment actions, of 
residence requirements of divorce stat- 
utes. 32 A.L.R.2d 734. 

Right of nonresident wife to maintain 
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mony alone against resident husband. 36 
A.L.R.2d 1369. 

Lack or insufficiency of allegations of 
plaintiff's residence or domicil in suit for 
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divorce as ground for vacation of, or col- for purpose of divorce for servicemen. 73 

lateral attack on, divorce decree. 55 A.L.R.3d 431. 

A.L.R.2d 1263. "Domestic relations" exception to juris- 

Valid foreign divorce as affecting local diction of federal courts under diversity of 

order previously entered for separate citizenship provisions of 28 USCS 

maintenance. 49 A.L.R.3d 1266. § 1332(a). 100 A.L.R. Fed. 700. 

What constitutes residence or domicil j^ Jur 2 4 Am. Jur. 2d, Divorce and 

within state by citizen of another country Separation §§ 197, 203, 204, 210. 

for Purpose of jurisdiction in divorce. 51 16 ^ Jur p^ of Factg 2d 1?5? Mat _ 

Validity of statute imposing durational 
residency requirements for divorce appli- 
cants. 57 A.L.R.Sd 221. CJS * 27A CJS " Dlvorce §§ 96 et se * 

Validity and construction of statutory 
provision relating to jurisdiction of court 

§ 93-5-7. Conduct of divorce proceedings. 

The proceedings to obtain a divorce shall be by complaint in chancery, and 
shall be conducted as other suits in chancery, except that (1) the defendant 
shall not be required to answer on oath; (2) no judgment by default may be 
granted but a divorce may be granted on the ground of irreconcilable differ- 
ences in termtime or vacation; (3) admissions made in the answer shall not be 
taken as evidence; (4) the clerk shall not set down on the issue docket any 
divorce case unless upon the request of one (1) of the parties; (5) the plaintiff 
may allege only the statutory language as cause for divorce in a separate 
paragraph in the complaint; provided, however, the defendant shall be entitled 
to discover any matter, not privileged, which is relevant to the issues raised by 
the claims or defenses of the other; (6) the court shall have full power in its 
discretion to grant continuances in such cases without the compliance by the 
parties with any of the requirements of law respecting continuances in other 
cases; and (7) in all cases, except complaints seeking a divorce on the ground 
of irreconcilable differences, the complaint must be accompanied with an 
affidavit of plaintiff that it is not filed by collusion with the defendant for the 
purpose of obtaining a divorce, but that the cause or causes for divorce stated 
in the complaint are true as stated. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (2); 1857, ch. 40, art. 18; 1871, 
§ 1773; 1880, § 1161; 1892, § 1568; Laws, 1906, § 1676; Hemingway's 1917, 
§ 1418; Laws, 1930, § 1416; Laws, 1942, § 2737; Laws, 1922, ch. 233; Laws, 
1924, ch. 151; Laws, 1958, ch. 272, § 2; Laws, 1974, ch. 556; Laws, 1976, ch. 
451, § 3; Laws, 1991, ch. 573, § 129, eff from and after July 1, 1991. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-5-9. 
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1. In general; bill of complaint. 3. Representation pro se. 

2. Other action, proceedings; res judi- 4. Appearance in person. 

cata. 5. Continuance. 
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6. Incidental or ancillary claims. 

7. Burdens; proof; evidence. 

8. Decree. 

1. In general; bill of complaint. 

Where a complaint was not accompa- 
nied by an affidavit signed by the plaintiff 
that the action was not filed in collusion 
with the defendant, the court did not err 
in requiring the submission of an 
amended complaint with a properly 
signed affidavit and then proceeding with 
the trial. Keller v. Keller, 763 So. 2d 902 
(Miss. Ct. App. 2000). 

An affidavit to a bill of complaint for 
divorce which contained all of the other 
essential averments but omitted "for the 
purpose of obtaining a divorce" is not 
defective. White v. Fillyaw, 272 So. 2d 924 
(Miss. 1973). 

Fact that the affidavit attached to the 
amended cross bill of complaint failed to 
state that it was not filed in collusion with 
the complainant is not a basis for reversal 
where the objection was raised for the first 
time on appeal and both the original bill of 
complaint and the original cross bill were 
accompanied by an affidavit which affir- 
matively stated that neither was filed by 
collusion. Delta Exploration Co. v. Smith, 
205 So. 2d 644 (Miss. 1968). 

A bill for divorce is never taken as 
confessed whether answered or not. 
Ladner v. Ladner, 233 Miss. 222, 102 So. 
2d 195 (1958). 

The purpose of requiring affidavit of 
complainant is to purge the conscience of 
complainant touching the question of col- 
lusion. Vance v. Vance, 197 Miss. 332, 20 
So. 2d 825 (1945). 

Where a statute specifically prescribes 
who shall make a certain affidavit, it can 
be made by none other than the person 
specified, although there is nothing in the 
language of the statute to show that its 
designation was intended to be exclusive. 
Vance v. Vance, 197 Miss. 332, 20 So. 2d 
825 (1945). 

Affidavit of complainant required under 
this section [Code 1942, § 2737] can only 
be made by complainant himself or her- 
self, and not by an agent or attorney, that 
statute (Code 1942, § 1661), generally 
permitting an oath or affirmation to be 
made by an agent or attorney, being inap- 



plicable. Vance v. Vance, 197 Miss. 332, 20 
So. 2d 825 (1945). 

Where bill for divorce was sworn to by 
attorney of record and mother of ostensi- 
ble complainant, who was in armed ser- 
vices overseas, and not by the complain- 
ant himself, and wife made timely 
objection to any hearing because of this 
failure, supreme court will dismiss decree 
for husband and remand the cause with 
direction that it may not be proceeded 
with further until the required affidavit is 
made by the complainant personally. 
Vance v. Vance, 197 Miss. 332, 20 So. 2d 
825 (1945). 

2. Other action, proceedings; res judi- 
cata. 

Where a prenuptial agreement provided 
that a wife would receive equity in the 
marital home upon divorce, but did not 
provide remedies for a breach, the chan- 
cellor's remedy and credibility determina- 
tions would not be reversed on appeal. 
Doster v. Doster, 853 So. 2d 147 (Miss. Ct. 
App. 2003). 

A chancellor's finding that a wife was 
entitled to distribution of marital property 
and/or lump sum alimony was premature 
where the husband's principal asset was 
in bankruptcy, since the value of the hus- 
band's estate was not before the court due 
to the bankruptcy proceedings; the issues 
of property division and lump sum ali- 
mony should have remained in the trial 
court pending the conclusion of the bank- 
ruptcy proceedings. Heigle v. Heigle, 654 
So. 2d 895 (Miss. 1995). 

A chancellor's determination that a wife 
was not entitled to periodic alimony was 
premature where the husband's principal 
asset was in bankruptcy, since the value of 
the husband's estate was not before the 
court due to the bankruptcy proceedings; 
the issue of periodic alimony should have 
remained in the trial court pending the 
conclusion of the bankruptcy proceedings. 
Heigle v. Heigle, 654 So. 2d 895 (Miss. 
1995). 

A chancery court abused its discretion 
in exercising jurisdiction over a divorce 
action brought by the wife where a divorce 
had been granted by a Maine court in an 
action filed by the husband; the wife was 
estopped from asserting the invalidity of 
the Maine decree since she remarried 
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soon after the decree became final, 
thereby indicating her reliance on its va- 
lidity. Scribner v. Scribner, 556 So. 2d 350 
(Miss. 1990). 

Where a wife filed a bill of complaint for 
divorce in one county and a hearing was 
held and a temporary decree was issued 
awarding the wife temporary custody of a 
child, and the issue was joined on the 
merits when the husband filed an answer 
and cross bill, a subsequent reconciliation 
of the parties in another county did not 
ipso facto dispose of the proceeding, and 
the chancery court of another county in 
which the wife subsequently filed a bill for 
divorce should have sustained the hus- 
band's plea in abatement. Lee v. Lee, 232 
So. 2d 370 (Miss. 1970). 

A decree for separate support and main- 
tenance is res judicata of the fact that the 
wife has not deserted the husband, and in 
a subsequent action by the husband for a 
divorce on the ground of desertion the 
issues are limited to that which has tran- 
spired subsequent to such decree. Wilson 
v. Wilson, 202 Miss. 540, 32 So. 2d 686 
(1947). 

Dismissal of a bill for divorce and sepa- 
rate maintenance is res adjudicata of the 
issues of both divorce and maintenance, 
there being no showing of any change in 
condition of the parties. Lynch v. Lynch, 
202 Miss. 500, 32 So. 2d 358 (1947). 

3. Representation pro se. 

Mississippi Constitution Article III, 
§ 24 and § 25 permit a party to proceed 
pro se. Thus, a husband and wife were 
permitted to proceed pro se in a divorce 
action. Bullard v. Morris, 547 So. 2d 789 
(Miss. 1989). 

4. Appearance in person. 

In an uncontested divorce action based 
on irreconcilable differences, it was within 
the chancellor's discretion to determine 
whether a personal appearance of a party 
or of an attorney was required since no 
proof is required under § 93-5-2, which 
governs a divorce sought on the grounds of 
irreconcilable differences, and neither 
§ 93-5-7 nor 93-5-17, which govern the 
conduct of divorce proceedings, indicates a 
requirement that the person seeking the 
divorce must personally appear before the 
chancellor. The chancellor abused his dis- 



cretion in refusing to grant the divorce 
without a personal appearance where the 
parties were proceeding pro se, the wife 
was a resident of California, and the hus- 
band was incarcerated in a correctional 
facility. Bullard v. Morris, 547 So. 2d 789 
(Miss. 1989). 

5. Continuance. 

Where plaintiff, upon filing of answer 
denying allegation of divorce bill, set 
cause down for hearing without waiting 
period allowed for taking testimony, de- 
fendant was entitled to dismissal of bill or 
a continuance. Chisholm v. Chisholm, 114 
Miss. 332, 75 So. 125 (1917). 

6. Incidental or ancillary claims. 

A wife was entitled to proceed in Chan- 
cery Court against her husband for parti- 
tion of jointly held property as an incident 
to her action for divorce. Johnson v. John- 
son, 550 So. 2d 416 (Miss. 1989). 

7. Burdens; proof; evidence. 

A divorce complainant must prove the 
allegations of the complaint even when 
the defendant has failed to answer; the 
complainant's proof requirement does not 
become lighter because the defendant 
fails to answer. Moeller v. Roy, 609 So. 2d 
426 (Miss. 1992). 

Section 93-5-7 does not bar a defendant 
in a divorce action from presenting proof 
rebutting the plaintiff's proof even if the 
defendant did not file an answer to the 
complaint; since the lack of an answer 
does not confess the allegations and the 
plaintiff is still required to place the nec- 
essary proof before the court, a defen- 
dant's failure to answer does not deprive 
the defendant of the right to put on evi- 
dence to rebut the allegations of the com- 
plaint, though the defendant cannot offer 
evidence outside the scope of the com- 
plaint and cannot offer any evidence sup- 
porting any affirmative charge. Moeller v. 
Roy, 609 So. 2d 426 (Miss. 1992). 

Two photographs of a wife's bruised 
arms were not sufficient corroborating ev- 
idence of the wife's claim of habitual cruel 
and inhuman treatment to warrant the 
granting of a divorce on that ground 
where there were other witnesses to the 
marriage who were available to testify. 
Moeller v. Roy, 609 So. 2d 426 (Miss. 
1992). 
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Divorce will not be granted on uncorrob- 
orated testimony of complainant unless 
the case is such that, in its nature or 
owing to the isolation of the parties, no 
corroborating proof is reasonably possible. 
Anderson v. Anderson, 190 Miss. 508, 200 
So. 726 (1941). 

A case where corroborating proof is not 
reasonably possible is not made out where 
the parties lived throughout their married 
lives in a large and closely settled town, 
and moved almost daily among many who, 
in the various relations of life, could 
hardly have escaped observation of cor- 
roborative facts and circumstances. An- 
derson v. Anderson, 190 Miss. 508, 200 So. 
726 (1941). 

Corroborating evidence will be suffi- 
cient if it proves such substantial facts 
and circumstances as will serve to engen- 
der in a sound and prudently cautious 
mind a confident conclusion that the tes- 
timony of the complainant is true in all 
the essential particulars. Anderson v. An- 
derson, 190 Miss. 508, 200 So. 726 (1941). 

8. Decree. 

A trial court in a divorce action erred by 
failing to provide findings of fact and con- 
clusions of law when requested to do so by 
one of the parties, and therefore the case 



would be reversed and remanded for the 
limited purpose of providing findings of 
fact and conclusions of law as required 
under Rule 52, Miss.R.Civ.P. Lowery v. 
Lowery, 657 So. 2d 817 (Miss. 1995). 

It will be presumed from the entry of a 
decree of divorce that the court did its 
duty, that the ground for divorce was duly 
proven, and that the divorce was not the 
result of collusion. Deposit Guar. Nat'l 
Bank v. Kennington, 204 So. 2d 444 (Miss. 
1967), corrected, 206 So. 2d 337 (Miss. 
1968). 

Presumption of divorce and validity of 
woman's second marriage not overcome by 
court records of counties of her residence 
only. Pigford v. Ladner, 147 Miss. 822, 112 
So. 785 (1927). 

Where the supreme court reversed that 
part of a decree in a divorce case which 
erroneously adjudged the guilty wife to 
have forfeited her interests in a life insur- 
ance policy on the life of her husband, it 
will not remand the cause for an amend- 
ment of the pleadings, so that a reforma- 
tion of the policy may be sought, but will, 
on timely request, frame its judgment 
without prejudice of any right the hus- 
band may have to bring original suit for 
such relief. Grego v. Grego, 78 Miss. 443, 
28 So. 817 (1900). 
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§ 93-5-9. Minors as parties to divorce proceedings. 

A married minor may bring or defend a suit for divorce, separate 
maintenance and support, temporary maintenance or support, custody of 
children, or any other action involving marital rights without the necessity of 
a next friend or guardian ad litem, and a judgment in such cases shall be as 
effective as if the minor were an adult. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (2); 1857, ch. 40, art. 18; 1871, 
§ 1773; 1880, § 1161; 1892, § 1568; Laws, 1906, § 1676; Hemingway's 1917, 
§ 1418; Laws, 1930, § 1416; Laws, 1942, § 2737; Laws, 1922, ch. 233; Laws, 
1924, ch. 151; Laws, 1958, ch. 272, § 2; Laws, 1991, ch. 573, § 130, eff from 
and after July 1, 1991. 

Cross References — Appointment of guardian ad litem, see § 9-5-89. 
Another section derived from same 1942 code section, see § 93-5-7. 
Another section providing removal of disability of minority in marital actions, see 
§ 93-19-11. 

RESEARCH REFERENCES 

ALR. Statutory change of age of major- from payment of child support provided 
ity as affecting pre-existing status or for in an earlier divorce decree. 100 
rights. 75 A.L.R.3d 228. AL.R.3d 1129. 

Validity and effect, as between former 
spouses, of agreement releasing parent 

§ 93-5-11. Filing of complaints. 

All complaints, except those based solely on the ground of irreconcilable 
differences, must be filed in the county in which the plaintiff resides, if the 
defendant be a nonresident of this state, or be absent, so that process cannot 
be served; and the manner of making such parties defendants so as to 
authorize a judgment against them in other chancery cases, shall be observed. 
If the defendant be a resident of this state, the complaint shall be filed in the 
county in which such defendant resides or may be found at the time, or in the 
county of the residence of the parties at the time of separation, if the plaintiff 
be still a resident of such county when the suit is instituted. 

A complaint for divorce based solely on the grounds of irreconcilable 
differences shall be filed in the county of residence of either party where both 
parties are residents of this state. If one (1) party is not a resident of this state, 
then the complaint shall be filed in the county where the resident party 
resides. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (10); 1857, ch. 40, art. 21; 
1871, § 1776; 1880, § 1164; 1892, § 1569; Laws, 1906, § 1677; Hemingway's 
1917, § 1419; Laws, 1930, § 1417; Laws, 1942, § 2738; Laws, 1978, ch. 368, 
§ 1; Laws, 1991, ch. 573, § 131, eff from and after July 1, 1991. 
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JUDICIAL DECISIONS 



1. In general. 

2. Construction and application. 

1. In general. 

Trial court, in a divorce proceeding, ex- 
ercised jurisdiction over the parties it did 
not have and had to be dismissed; even 
though the wife brought the action in 
DeSoto County and the husband waived 
process and voluntarily attempted to sub- 
mit to the jurisdiction, jurisdiction could 
not be agreed on. Roberts v. Roberts, — 
So. 2d — , 2003 Miss. App. LEXIS 487 
(Miss. Ct. App. June 3, 2003). 

If proper venue is lacking in a divorce 
proceeding, the bill for divorce must be 
dismissed and can not be transferred. 
Stark v. Stark, 755 So. 2d 31 (Miss. Ct. 
App. 1999). 

This section [Code 1942, § 2738] is 
mandatory, and statute (Code 1942, 
§ 1441) providing for the transfer of 
causes to the proper venue where the 
court lacks venue jurisdiction does not 
apply to divorce actions. Price v. Price, 202 
Miss. 268, 32 So. 2d 124 (1947); Cruse v. 
Cruse, 202 Miss. 497, 32 So. 2d 355 (1947). 

The court is without authority to trans- 
fer a cause to another county on the 
ground of defendant's residence and citi- 
zenship there. Cruse v. Cruse, 202 Miss. 
497, 32 So. 2d 355 (1947). 

If proper venue is lacking, the bill must 
be dismissed; the action cannot be trans- 
ferred to the proper venue. Cruse v. Cruse, 
202 Miss. 497, 32 So. 2d 355 (1947). 

This statute is not a mere statute of 
venue that may be waived but one of 
jurisdiction of the subject matter of the 
suit. Price v. Price, 202 Miss. 268, 32 So. 
2d 124 (1947). 

2. Construction and application. 

A proper reading of all the three stat- 
utes, Miss. Code Ann. §§ 93-5-11, 93-5-23 
and 93-11-65, does not provide for a cus- 
tody matter to proceed under Miss. Code 
Ann. § 93-11-65 when a divorce is pend- 
ing. Slaughter v. Slaughter, 869 So. 2d 386 
(Miss. 2004). 

The mandatory filing provisions for con- 
tested and irreconcilable differences di- 
vorces are clearly stated in Miss. Code 
Ann. § 93-5-11. The statutory require- 



ments for proper filing of a divorce action 
are straightforward and clear and may 
not be circumvented by an attempt to 
expand § 93-5-11 through the use of Miss. 
Code Ann. § 93-11-65, nor indirectly 
through Miss. Code Ann. § 93-5-23; to 
find otherwise would negate the need for 
Miss. Code Ann. § 93-5-11 and create ju- 
dicial conflict. Slaughter v. Slaughter, 869 
So. 2d 386 (Miss. 2004). 

Filing of the contested divorce in 
Coahoma County was incorrect in light of 
the mandatory requirements of Miss. 
Code Ann. § 93-5-11 as a contested di- 
vorce had to be filed in the county of 
defendant's residence, which was Chicka- 
saw County, and the trial court correctly 
determined that Coahoma County did not 
have jurisdiction over the contested di- 
vorce, but the trial court erred in attempt- 
ing to cure the jurisdictional error by 
simply dismissing the contested divorce 
and retaining the irreconcilable differ- 
ences divorce, which could have been filed 
in Coahoma County as the wife was a 
resident of that county; thus, because the 
trial court had no jurisdiction over the 
contested divorce, it had no jurisdiction 
over the entire action and the trial court 
erred by failing to grant the husband's 
motion to dismiss in toto. Slaughter v. 
Slaughter, 869 So. 2d 386 (Miss. 2004). 

Where wife first filed for divorce in Tate 
County, and the Tate County Chancellor 
denied a divorce, but granted custody of 
the parties' children to the father, and the 
wife then moved to DeSoto County, and 
filed for divorce, and the Desoto County 
Chancellor granted the parties' a divorce, 
incorporating the Tate County Chancel- 
lor's orders, and where the wife then as- 
serted the judgment was void for lack of 
jurisdiction in Desoto County, the appel- 
late court agreed that pursuant to the 
jurisdiction and venue requirements of 
Miss. Code Ann. § 93-5-11, the judgment 
was void, however, the wife was subject to 
sanctions for manipulation of the judicial 
system. Roberts v. Roberts, 866 So. 2d 474 
(Miss. Ct. App. 2003). 

Where the defendant in a divorce action 
was a resident of the state, but was absent 
so that process could not be served, Code 



393 



§ 93-5-11 



Domestic Relations 



1972 § 93-5-11 permitted the plaintiff to 
file suit in the county of her residence, and 
authorized service on the defendant by 
publication pursuant to Code 1972 § 13- 
3-19. Miller v. Miller, 323 So. 2d 533 (Miss. 
1975). 

In order to rebut the presumption aris- 
ing from a subsequent marriage that the 
former marriage has been terminated by 
divorce, the prior spouse must show where 
each party to the prior marriage had re- 
sided up to the time of the second mar- 
riage, and then procure from the clerk of 
the proper court in each county a certifi- 
cate of search showing that no divorce or 
annulment has been granted by the court. 
Erwin v. Hodge, 317 So. 2d 55 (Miss. 
1975). 

The words "county in which such defen- 
dant resides or may be found at the time" 
should be construed in accordance with 
the policy of this state and, accordingly, 
the word "residence" means the "domicile" 
of the defendant, while the words "or may 
be found at the time" apply either to a 
nonresident of the state or to a citizen of 
the state who has no actual domicile or 
fixed place of residence. Mississippi State 
Hwy. Comm'n v. Brown, 208 So. 2d 194 
(Miss. 1968). 

Where the defendant has a domicile 
within the state the bill of complaint must 
be filed in the county of his domicile and 
not in some other county where he may 
temporarily be served with process. Mis- 
sissippi State Hwy. Comm'n v. Brown, 208 
So. 2d 194 (Miss. 1968). 

A suit for alimony pendente lite, sepa- 
rate maintenance, and attorneys' fees 
which was brought in Tate County, the 
residence of the wife, should have been 
transferred to the chancery court of Alcorn 
County where the evidence established 
that the latter county was the residence of 
the husband, and the husband had made 



timely objection to the venue. Trainum v. 
Trainum, 234 Miss. 448, 105 So. 2d 628 
(1958). 

Wife's separate maintenance suit 
should be brought in county of which 
husband is resident. Trainum v. Trainum, 
234 Miss. 448, 105 So. 2d 628 (1958). 

The general rule is that the word "resi- 
dence," as used in divorce statutes, should 
be construed as equivalent to "domicile." 
Bilbo v. Bilbo, 180 Miss. 536, 177 So. 772 
(1938). 

Evidence disclosing that husband had 
maintained residence in Pearl River 
County since 1908, that in 1923 he was 
defeated as candidate for governor and on 
next day announced his candidacy for 
same office in 1927 election and moved to 
Hinds County in interest of that cam- 
paign, that he moved into executive man- 
sion in Hinds County in 1928, and that 
separation of husband and wife occurred 
while they were living in the executive 
mansion in 1931, established that the 
legal "residence" of the parties was in 
Pearl River County when they moved into 
the executive mansion and continued 
while they sojourned there until their sep- 
aration was consummated, so that chan- 
cery court of Pearl River County had ju- 
risdiction of husband's suit for divorce. 
Bilbo v. Bilbo, 180 Miss. 536, 177 So. 772 
(1938). 

Under divorce statute, domicile once 
acquired is presumed to continue, and 
burden of proving contrary is upon party 
alleging it. May v. May, 158 Miss. 68, 130 
So. 52 (1930). 

Husband's absence from state for pur- 
pose of study pursuant to scholarship held 
not "abandonment" of domicile, and there- 
fore chancery court had jurisdiction of 
divorce suit. May v. May, 158 Miss. 68, 130 
So. 52 (1930). 
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A.L.R.2d 898. 



"Domestic relations" exception to juris- 
diction of federal courts under diversity of 
citizenship provisions of 28 USCS 
§ 1332(a). 100 A.L.R. Fed. 700. 

Am Jur. 24 Am. Jur. 2d, Divorce and 
Separation §§ 218 et seq. 

16 Am. Jur. Proof of Facts 2d 175, Mat- 
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rimonial Dispute: Vexatious Choice of Fo- Procedure, Applicability of Rules, and Ju- 
rum. risdiction and Venue — Rules 16, 81 and 

CJS. 27A C.J.S., Divorce §§ 96 et seq. 82. 52 Miss. L. J. 105, March, 1982. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 

§ 93-5-13. Guardian ad litem. 

If the defendant be an infant or insane, the court may appoint a guardian 
ad litem for such defendant. 

SOURCES: Codes, 1857, ch. 40, art. 22; 1871, § 1777; 1880, § 1165; 1892, § 1570; 
Laws, 1906, § 1678; Hemingway's 1917, § 1420; Laws, 1930, § 1418; Laws, 
1942, § 2739. 

Cross References — Appointment of guardian ad litem, see § 9-5-89. 
Removal of disability of minority in marital actions, see §§ 93-5-9, 93-19-11. 

RESEARCH REFERENCES 

ALR. Power of incompetent spouse's promise or settlement in such suit. 6 

guardian, committee, or next friend to sue A.L.R.3d 681. 

for granting or vacation of divorce or an- Am Jur. 24 Am. Jur. 2d, Divorce and 

nulment of marriage, or to make a com- Separation §§ 228-230, 243-245. 

§ 93-5-15. Guardian for insane spouse may sue for divorce. 

From and after March 15, 1934 any marital contract heretofore or 
hereafter solemnized by and under which parties have been duly and legally 
married, and one of the parties to said marriage contract has, or shall become 
insane to such an extent that it is necessary for a guardian to be appointed for 
such party, and the other party to such marital contract shall have committed 
any act which constitutes ground for divorce under the present laws, the 
guardian for such innocent or incompetent party to such contract of marriage 
shall have the right to file bill, as such guardian, in the name of his ward, for 
the dissolution of such marriage, in the same way and manner, and at the same 
place, and on the same process that said incompetent or insane person could 
have done, had he not lost his mind. 

SOURCES: Codes, 1942, § 2740; Laws, 1934, ch. 306. 

RESEARCH REFERENCES 

ALR. Power of incompetent spouse's or representative to sue for granting or 

guardian, committee, or next friend to sue vacation of divorce or annulment of mar- 

for granting or vacation of divorce or an- riage, or to make compromise or settle- 

nulment of marriage, or to make a com- ment in such suit. 32 A.L.R.5th 673. 
promise or settlement in such suit. 6 Am Jur. 24 Am. Jur. 2d, Divorce and 

A.L.R.3d 681; 32 A.L.R.5th 673. Separation § 227. 

Power of incompetent spouse's guardian 
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§ 93-5-17. Proceedings to be had in open court. 

(1) The proceedings to obtain a divorce shall not be heard or considered 
nor a judgment of divorce entered except in open court. A chancellor may, in his 
discretion, hear or consider proceedings to obtain a divorce in vacation and 
make and enter judgments of divorce in the same manner as he may in other 
cases that may be heard in vacation pursuant to Section 9-5-91. Any judgment 
made or entered contrary to the provisions of this section shall be null and 
void. 

(2) The chancellor in vacation may, upon reasonable notice, hear com- 
plaints for temporary alimony, temporary custody of children and temporary 
child support and make all proper orders and judgments thereon. 

(3) As used in this section, the term "chancellor in vacation" shall include 
any chancellor who is holding court at any location in any county in his district. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (2); 1857, ch. 40, art. 18; 1871, 
§ 1773; 1880, § 1161; 1892, § 1568; Laws, 1906, § 1676; Hemingway's 1917, 
§ 1418; Laws, 1930, § 1420; Laws, 1942, § 2742; Laws, 1922, ch. 233; Laws, 
1974, ch. 482; Laws, 1976, ch. 451, § 4; Laws, 1985, ch. 432; Laws, 1990, ch. 
428, § 1; Laws, 1991, ch. 573, § 132, eff from and after July 1, 1991. 

Editor's Note — Section 9-5-91, referred to in subsection (1) of this section, was 
repealed effective July 1, 1991. 

Cross References — Final decree in divorce cases alleging irreconcilable differences 
being entered, pro confesso, notwithstanding provisions of this section, see § 93-5-2. 

JUDICIAL DECISIONS 

1. Proceeding held in vacation — In gen- custody of a minor but that discretion 

eral. should be exercised in the light of an 

2. — Divorce. established rule of this and other courts in 

3. —Temporary orders. such cases. Kennedy v. Kennedy, 222 

4. Permanent orders. Miss. 469, 76 So. 2d 375 (1954), sugges- 

5- Other proceedings. tj on of error sustained in part, overruled 

6. Jurisdictional issues. in partj 2 22 Miss. 469, 76 So. 2d 850 

7. Modification of decree. (1955) 



Miscellaneous matters. 



2. — Divorce. 



1. Proceeding held in vacation — In 

general. ■*■ ^ e ^ ria ^ cour ^ did n °t err m granting a 

In a case where a divorce decree was divorce decree in vacation without having 

entered against a wife based on the previously taken the case under advise- 

ground of adultery, the wife impliedly con- m ent for a ruling in vacation, where the 

sented to a hearing in vacation by failing wife requested additional time to present 

to contest the divorce and make a timely argument to the court, the court granted 

appearance, and the repeal of Miss. Code the request and instructed her to prepare 

Ann. § 9-5-93, referenced in Miss. Code an order so that the case could be taken 

Ann. § 93-5-17(1), did not mean that the under advisement, as required by § 93-5- 

chancellor did not have the authority to 17, she did not follow the instruction, 

hear the divorce matter in vacation. Lind- either through oversight or inadvertence, 

sey v. Lindsey, 818 So. 2d 1190 (Miss, and the order was never entered, and 

2002). where, further, the parties consented to 

Chancery court has a broad discretion take the decree in vacation, and their 

in determining the factual issues as to understanding had the effect of retaining 
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jurisdiction in the court until the decree 
nunc pro tunc was entered, the necessity 
for which was prompted by the wife's 
oversight in failing to prepare the order. 
Chaffin v. Chaffin, 437 So. 2d 384 (Miss. 
1983). 

In a divorce action the court improperly 
held that a divorce decree was void on the 
basis that the decree set a date certain in 
vacation when the matters pertaining to 
alimony and child support and property 
rights would be heard but the decree ren- 
dered thereon was another date, where 
none of the proceedings in the case after 
the date on which the divorce was granted 
involved "proceedings to obtain a divorce" 
as envisioned by § 93-5-17. Bornaschella 
v. Orcutt, 418 So. 2d 768 (Miss. 1982). 

Chancellor had jurisdiction to hear in 
vacation petition, contained in wife's suit 
for separate maintenance, for temporary 
alimony and counsel fees, where petition 
alleged that the granting of such relief in 
vacation was urgent and necessitous, not- 
withstanding that it developed at the va- 
cation hearing that the wife was receiving 
a monthly allowance from the federal gov- 
ernment allotted to her at the instance of 
a son-in-law in the military service. 
Berryhill v. Berryhill, 198 Miss. 759, 23 
So. 2d 889 (1945). 

3. — Temporary orders. 

Where, in a divorce action, it appeared 
that the pleadings showed a valid mar- 
riage, that an application for temporary 
alimony was made in good faith, and that 
the court had jurisdiction, the court erred 
in denying temporary relief as a matter of 
law, without hearing the testimony. Neely 
v. Neely, 52 So. 2d 501 (Miss. 1951). 

In passing on petition for temporary 
alimony under this section [Code 1942, 
§ 2742], chancellor is not required to in- 
vestigate the merits or inquire into the 
truth of the facts alleged, but is only 
required to determine whether a case for 
relief is stated on the face of the petition. 
Berryhill v. Berryhill, 198 Miss. 759, 23 
So. 2d 889 (1945). 

If it should develop at a vacation hear- 
ing that the granting of petition for tem- 
porary alimony and counsel fee is not 
urgent and necessitous, the chancellor 
should decline to grant relief until term 



time. Berryhill v. Berryhill, 198 Miss. 759, 
23 So. 2d 889 (1945). 

Vacation decree awarding wife tempo- 
rary alimony of $50 per month minus such 
payment as may be collected by the wife 
each month from the federal government 
on allotment by son-in-law in military 
service was too indefinite and uncertain, 
and therefor unenforceable. Berryhill v. 
Berryhill, 198 Miss. 759, 23 So. 2d 889 
(1945). 

Petition for temporary alimony wherein 
complainant alleged that he was without 
means for support and that "this is an 
urgent and necessitous case for temporary 
alimony," and praying for general relief 
and that the defendant be required to 
show cause why a reasonable amount 
could not be adjudged to be paid by the 
defendant for the support and mainte- 
nance of petitioner, while inartificially 
drawn, was susceptible of construction 
and acceptance as a bill for separate main- 
tenance; and demurrer thereto should not 
have been sustained on the ground that a 
decree for temporary alimony could not be 
entered save where complainant seeks 
either a divorce or separate maintenance. 
Rutland v. Rutland, 192 Miss. 613, 7 So. 
2d 553 (1942). 

Chancellor could hear in vacation peti- 
tion for temporary alimony and solicitor's 
fee and temporary order regarding cus- 
tody of children. Johnston v. Johnston, 
182 Miss. 1, 179 So. 853 (1938). 

4. Permanent orders. 

A decree of permanent custody cannot 
be made in vacation. Gordon v. Gordon, 
196 Miss. 476, 17 So. 2d 191 (1944). 

5. — Other proceedings. 

The hearing on a defendant's motion to 
dismiss a bill for divorce on the ground of 
lack of jurisdiction of the parties may not 
be held in vacation, and even though the 
hearing is held by agreement the com- 
plainant is not barred from contesting its 
validity on appeal, for no proceedings in a 
divorce action, save those specifically ex- 
cepted in this section [Code 1942, § 2742] 
may be heard or considered except in open 
court. Moran v. Moran, 252 Miss. 890, 173 
So. 2d 916 (1965). 

6. Jurisdictional issues. 

The hearing on a defendant's motion to 
dismiss a bill for divorce on the ground of 
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lack of jurisdiction of the parties may not 
be held in vacation, and even though the 
hearing is held by agreement the com- 
plainant is not barred from contesting its 
validity on appeal, for no proceedings in a 
divorce action, save those specifically ex- 
cepted in this section [Code 1942, § 2742] 
may be heard or considered except in open 
court. Moran v. Moran, 252 Miss. 890, 173 
So. 2d 916 (1965). 

A custodial decree made by a court not 
having jurisdiction of the person of the 
minor whose custody is sought thereby to 
be determined is void. Montgomery v. 
Walker, 227 Miss. 552, 86 So. 2d 502 
(1956). 

7. Modification of decree. 

Emergency order modifying custody de- 
cree may not be entered in absence of 
urgent and necessitous circumstances, 
particularly where no notice is given to 
custodial parent who has permitted non- 
custodial parent to have children consis- 
tent with provisions of original custody 
decree. Robinson v. Robinson, 481 So. 2d 
855 (Miss. 1986). 

Fact that custodial parent is receiving 
aid for dependent children, and social ser- 
vices from federal and state programs, 
including housing, does not disqualify 
parent from having custody of children 
and does not constitute material change 
adversely affecting children which may be 
basis for modification of custody decree, 
either by emergency order or by final 
decree. Robinson v. Robinson, 481 So. 2d 
855 (Miss. 1986). 

Although a proceeding to obtain a di- 
vorce must be heard at a regular or special 
term of the court, a hearing for modifica- 
tion of an award of alimony in an original 
divorce proceeding may, in the discretion 
of the chancellor, be set for hearing in 
vacation. Spradling v. Spradling, 362 So. 
2d 620 (Miss. 1978). 

Under this section [Code 1942, § 2742] 
the chancery court may modify a decree 
under certain circumstances, but a subject 
concerning which no decree was made in 
the divorce proceeding may not be the 
subject of a later decree in a divorce cause 
on the theory of modification of a divorce 
decree. Montgomery v. Walker, 227 Miss. 
552, 86 So. 2d 502 (1956). 



When a decree of custody is to be made 
or modified in substantial or major as- 
pects, a proper notice and opportunity to 
be heard must be given to the adverse 
party. Gordon v. Gordon, 196 Miss. 476, 17 
So. 2d 191 (1944). 

Decree in vacation awarding permanent 
custody of child to mother, modifying orig- 
inal decree dividing custody of child 
equally between parents, without notice 
to father was void. Gordon v. Gordon, 196 
Miss. 476, 17 So. 2d 191 (1944). 

This section [Code 1942, § 2742] does 
not authorize modification of original de- 
cree of divorce and alimony in wife's favor 
by decree in vacation, over objection of 
husband, dealing with the rights of the 
parties, not only with reference to alimony 
but also to the custody and care of the 
children and the rights of the parties as to 
the real estate and insurance of the hus- 
band. Lanham v. Lanham, 194 Miss. 872, 
14 So. 2d 215 (1943). 

Original decree of divorce and alimony 
in wife's favor, providing that changes 
might be made therein with reference to 
alimony and property rights and custody 
of the children on five days' notice to 
either party, did not authorize hearing in 
vacation and decree modifying original 
decree, in the absence of specific provision 
in such decree for modification proceed- 
ings in vacation. Lanham v. Lanham, 194 
Miss. 872, 14 So. 2d 215 (1943). 

8. Miscellaneous matters. 

In an uncontested divorce action based 
on irreconcilable differences, it was within 
the chancellor's discretion to determine 
whether a personal appearance of a party 
or of an attorney was required since no 
proof is required under § 93-5-2, which 
governs a divorce sought on the grounds of 
irreconcilable differences, and neither 
§ 93-5-7 nor 93-5-17, which govern the 
conduct of divorce proceedings, indicates a 
requirement that the person seeking the 
divorce must personally appear before the 
chancellor. The chancellor abused his dis- 
cretion in refusing to grant the divorce 
without a personal appearance where the 
parties were proceeding pro se, the wife 
was a resident of California, and the hus- 
band was incarcerated in a correctional 
facility. Bullard v. Morris, 547 So. 2d 789 
(Miss. 1989). 



398 



Divorce and Alimony 



§ 93-5-19 



Chancellor consulted by wife in divorce 
case regarding choice of attorneys should, 
in order to avoid even appearance of im- 
propriety, recuse himself from further pro- 
ceedings between parties. Haralson v. 
Haralson, 483 So. 2d 378 (Miss. 1986). 

Spouse who is aware that divorce case is 
to be heard by master, not chancellor, but 
nevertheless proceeds before master with- 
out objection has waived objections to ap- 



pointment or order of reference. Massey v. 
Massey, 475 So. 2d 802 (Miss. 1985). 

Where proof shows that both parents 
have separate incomes or estates, the 
court may require that each parent con- 
tribute to the support and maintenance of 
the children of the marriage in proportion 
to the relative financial ability of each. 
Cupit v. Brooks, 223 Miss. 887, 79 So. 2d 
478 (1955). 



RESEARCH REFERENCES 



ALR. Power of court, in absence of 
express authority, to grant relief from 
judgment by default in divorce action. 22 
A.L.R.2d 1312. 

Entering judgment or decree of divorce 
nunc pro tunc. 19 A.L.R.3d 648. 

Excessiveness or adequacy of money 
awarded as temporary alimony. 26 
A.L.R.4th 1218. 

Separation agreements: enforceability 
of provision affecting property rights upon 
death of one party prior to final judgment 
of divorce. 67 A.L.R.4th 237. 



Excessiveness or inadequacy of lump- 
sum alimony award. 49 A.L.R.5th 441. 

Am Jur. 24 Am. Jur. 2d, Divorce and 
Separation § 313. 

8A Am. Jur. PI & Pr Forms (Rev), Di- 
vorce and Separation, Forms 401 et seq. 
(temporary alimony, child support, attor- 
neys' fees and suit money). 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 93-5-19. Witnesses; depositions. 

In the trial of suits for divorce, witnesses may be summoned, and 
examined in open court, as in the trial of issues of fact in the circuit court, or 
depositions may be taken and read as in other cases and the parties shall be 
competent witnesses for or against each other. 

SOURCES: Codes, 1880, § 1166; 1892, § 1571; Laws, 1906, § 1679; Hemingway's 
1917, § 1421; Laws, 1930, § 1419; Laws, 1942, § 2741. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-5-21. 

JUDICIAL DECISIONS 



1. In general. 

There can be no per se prohibition 
against a child witness testifying in a 
divorce case between the child's parents. 
The right of every litigant to compulsory 
process for witnesses and to have them 
testify under oath in court is so well 
grounded that any per se exclusion simply 
because he or she is a child of the divorc- 
ing parents risks offending the due pro- 
cess provisions of the Fifth and Four- 
teenth Amendments of the United States 



Constitution and Mississippi Constitution 
Art 3, § 14. Before excluding the testi- 
mony of a child witness of tender years in 
a divorce proceeding, the chancellor, at a 
minimum, should follow the procedure 
required by Crownover v. Crownover 
(1975) 33 111 App 3d 327, 337 NE2d 56. 
Although no parent can be precluded from 
having a child of the marriage testify in a 
divorce proceeding simply because of that 
fact, parents in a divorce proceeding 
should, if at all possible, refrain from 
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calling children of their marriage as wit- exigent cases. Jethrow v. Jethrow, 571 So. 
nesses, and counsel should advise their 2d 270 (Miss. 1990). 
clients against doing so except in the most 

RESEARCH REFERENCES 

ALR. Divorce: spouse's right to order 
that other spouse pay expert witness fees. 
4 A.L.R.5th 403. 

§ 93-5-21. Exclusion of spectators from courtroom. 

The court may, in its discretion, exclude all persons from the court room 
during the trial except the officers of the court, attorneys engaged in the case, 
parties to the suit and the witness being examined. 

SOURCES: Codes, 1880, § 1166; 1892, § 1571; Laws, 1906, § 1679; Hemingway's 
1917, § 1421; Laws, 1930, § 1419; Laws, 1942, § 2741. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-5-19. 

JUDICIAL DECISIONS 

Statute provided wide discretion for a custody cases. In re Memphis Publ'g Co., 
chancellor to close trials in divorce and 823 So. 2d 1150 (Miss. 2001). 

§ 93-5-23. Custody of children; alimony. 

When a divorce shall be decreed from the bonds of matrimony, the court 
may, in its discretion, having regard to the circumstances of the parties and the 
nature of the case, as may seem equitable and just, make all orders touching 
the care, custody and maintenance of the children of the marriage, and also 
touching the maintenance and alimony of the wife or the husband, or any 
allowance to be made to her or him, and shall, if need be, require bond, sureties 
or other guarantee for the payment of the sum so allowed. Orders touching on 
the custody of the children of the marriage shall be made in accordance with 
the provisions of Section 93-5-24. The court may afterwards, on petition, 
change the decree, and make from time to time such new decrees as the case 
may require. However, where proof shows that both parents have separate 
incomes or estates, the court may require that each parent contribute to the 
support and maintenance of the children of the marriage in proportion to the 
relative financial ability of each. In the event a legally responsible parent has 
health insurance available to him or her through an employer or organization 
that may extend benefits to the dependents of such parent, any order of 
support issued against such parent may require him or her to exercise the 
option of additional coverage in favor of such children as he or she is legally 
responsible to support. 

Whenever the court has ordered a party to make periodic payments for the 
maintenance or support of a child, but no bond, sureties or other guarantee has 
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been required to secure such payments, and whenever such payments as have 
become due remain unpaid for a period of at least thirty (30) days, the court 
may, upon petition of the person to whom such payments are owing, or such 
person's legal representative, enter an order requiring that bond, sureties or 
other security be given by the person obligated to make such payments, the 
amount and sufficiency of which shall be approved by the court. The obligor 
shall, as in other civil actions, be served with process and shall be entitled to 
a hearing in such case. 

Whenever in any proceeding in the chancery court concerning the custody 
of a child a party alleges that the child whose custody is at issue has been the 
victim of sexual or physical abuse by the other party, the court may, on its own 
motion, grant a continuance in the custody proceeding only until such 
allegation has been investigated by the Department of Human Services. At the 
time of ordering such continuance the court may direct the party, and his 
attorney, making such allegation of child abuse to report in writing and provide 
all evidence touching on the allegation of abuse to the Department of Human 
Services. The Department of Human Services shall investigate such allegation 
and take such action as it deems appropriate and as provided in such cases 
under the Youth Court Law (being Chapter 21 of Title 43, Mississippi Code of 
1972) or under the laws establishing family courts (being Chapter 23 of Title 
43, Mississippi Code of 1972). 

If after investigation by the Department of Human Services or final 
disposition by the youth court or family court allegations of child abuse are 
found to be without foundation, the chancery court shall order the alleging 
party to pay all court costs and reasonable attorney's fees incurred by the 
defending party in responding to such allegation. 

The court may investigate, hear and make a determination in a custody 
action when a charge of abuse and/or neglect arises in the course of a custody 
action as provided in Section 43-21-151, and in such cases the court shall 
appoint a guardian ad litem for the child as provided under Section 43-21-121, 
who shall be an attorney. Unless the chancery court's jurisdiction has been 
terminated, all disposition orders in such cases for placement with the 
Department of Human Services shall be reviewed by the court or designated 
authority at least annually to determine if continued placement with the 
department is in the best interest of the child or public. 

The duty of support of a child terminates upon the emancipation of the 
child. The court may determine that emancipation has occurred and no other 
support obligation exists when the child: 

(a) Attains the age of twenty-one (21) years, or 

(b) Marries, or 

(c) Discontinues full-time enrollment in school and obtains full-time 
employment prior to attaining the age of twenty-one (21) years, or 

(d) Voluntarily moves from the home of the custodial parent or guardian 
and establishes independent living arrangements and obtains full-time 
employment prior to attaining the age of twenty-one (21) years. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (7); 1857, ch. 40, art. 17; 1871, 
§ 1772; 1880, § 1159; 1892, § 1565; Laws, 1906, § 1673; Hemingway's 1917, 
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§ 1415; Laws, 1930, § 1421; Laws, 1942, § 2743; Laws, 1954, ch. 228; Laws, 
1979, ch. 497; Laws, 1983, ch. 513, § 3; Laws, 1985, ch. 518, § 15; Laws, 1989, 
ch. 434, § 1; Laws, 1993, ch. 558, § 2; Laws, 1994, ch. 591, § 6; Laws, 1996, ch. 
345, § 1; Laws, 2000, ch. 453, § 2, eff from and after July 1, 2000. 

Editor's Note — Laws, 1999, ch. 432, § 1, provides that: 

"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 
Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 

Cross References — Provisions relative to orders for withholding amounts of 
overdue child support payments from income of obligors, see §§ 93-11-101 through 
93-11-119. 

Prohibition on divorce on grounds of irreconcilable differences in absence of written 
agreement providing for custody and maintenance of children and settlement of 
property rights, see § 93-5-2. 

Custody and support of minor children and additional remedies, see § 93-11-65. 

Enforcement of support of dependents, see §§ 93-25-1 et seq. 

Criminal sanctions against noncustodial parent or relative for removal of child under 
age of fourteen from state in violation of court order, see § 97-3-51. 

JUDICIAL DECISIONS 





I. ALIMONY. 


23. 


Amount of support. 


1. 

2. 


Generally. 

Factors in determining whether ali- 
mony should be granted. 


24. 
25. 
26. 


Education expenses. 
Medical expenses. 
Escalation clauses. 


3. 


— Spouse's infidelity. 


27. 


Termination or nonsupport. 


4. 


— Spouse's desertion. 


28. 


Practice and procedure. 


5. 


— Spouse's mental condition. 


29. 


Visitation. 


6. 


— Financial considerations. 






7. 


— Other considerations. 




IV. DECREES. 


8. 


Duration of payments. 


30. 


Decree; generally. 


9. 


Amount of payments; generally. 


31. 


Effect of decree. 


10. 


— Periodic payments. 






11. 


— Lump sum payments. 




V. MODIFICATION OF DECE 


12. 


Interest on alimony. 






13. 


Separate maintenance. 


32. 


Alimony; generally. 


14. 


Court's power or discretion. 


33. 


— Change in spouse's income. 


15. 


Alimony pendente lite. 


34. 


Support; generally. 


16. 


Practice and procedure. 


35. 


— Change in spouse's income. 




II. CUSTODY. 


36. 
37. 


Custody; generally. 
— Choice of child. 


17. 


Generally. 


38. 


— Relocation of child. 


18. 


Factors in determining award of cus- 


39. 


— Evidence. 




tody. 


40. 


— Res judicata. 


19. 


Mother's right to custody. 


41. 


— Extra-marital conduct. 


20. 


Jurisdiction. 


42. 


Remarriage. 


21. 


Practice and procedure. 


43. 


Education. 




III. SUPPORT OF CHILDREN. 


44. 


Visitation. 






45. 


Lump sum payments. 


22. 


Generally. 


46. 


Payments in arrears. 
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47. Jurisdiction. 

48. Practice and procedure. 

49. Retirement, pension. 

VI. ENFORCEMENT OF DECREE. 

50. Enforcement by court. 

51. — Forced sale or lien. 

52. — Contempt; generally. 

53. Prima facie evidence. 

54. Confinement. 

55. Defenses. 

56. Enforcement by suit to recover. 

VII. OTHER MATTERS. 

57. Collusion, effect of. 

58. Bonds, requirement of and action on. 

59. Life insurance policy, furnishing of. 

60. Review. 

61. Property division. 

62. Attorney fees; generally. 

63. — Fees granted — to party unable to 

pay. 

64. Miscellaneous. 

65. — Fees not granted — to party able to 

Pay 
66. Miscellaneous. 

67. Guardian ad litem fees. 

68. Jurisdiction. 

I. ALIMONY. 

1. Generally. 

Chancellor erred in changing the ali- 
mony from rehabilitative to permanent 
periodic alimony at a review hearing 
where a motion for modification was never 
filed. Further, the chancellor erred in fo- 
cusing on the husband's financial condi- 
tion; the focus should have been on the 
wife's financial condition, as the fact that 
the husband's financial condition was 
about the same as it had been earlier had 
no bearing on whether the wife had ar- 
rived at a point that the wife no longer 
needed financial help. Oster v. Oster, — 
So. 2d — , 2004 Miss. App. LEXIS 377 
(Miss. Ct. App. Apr. 27, 2004). 

Trial court applied the incorrect legal 
standard in determining if alimony was 
reasonable; the Ferguson factors were 
used to determine whether alimony was 
proper in a case, except the chancellor did 
not use these factors, but instead used the 
Hemsley factors, which were used to de- 
termine if alimony is reasonable, such 
that since he applied the wrong legal 



standard, the determination of alimony 
was reversed and remanded. Smith v. 
Smith, 856 So. 2d 717 (Miss. Ct. App. 
2003). 

Ex-husband argued that that in addi- 
tion to the seven year bar under Miss. 
Code Ann. § 15-1-43, laches and/or equi- 
table estoppel should have precluded ex- 
wife from enforcing any of the 1981 settle- 
ment agreement's financial provisions, 
except those that he had already met, and 
that the parties had a verbal understand- 
ing that, while he would continue paying $ 
3,900 per month in alimony, the ex- wife 
would not seek to enforce the escalator 
and retirement fund provisions of the set- 
tlement agreement. However, by the hus- 
band's threats, the husband came into 
court with "unclean hands," which pre- 
vented the husband from being able to 
assert equitable defenses, there was no 
fraud or overreaching on the ex-wife's part 
with respect to the 1981 settlement agree- 
ment, and the contempt order for the 
ex-husband to pay alimony, and stock div- 
idend division arrearages, of almost one- 
half million, was proper. Nicholas v. Nich- 
olas, 841 So. 2d 1208 (Miss. Ct. App. 
2003). 

Property settlement provided for pay- 
ments consistent with nonmodifiable 
lump-sum alimony, rather than periodic 
alimony, even though they were to end 
upon death of the payor husband and 
were to be replaced by potentially lesser 
amount of life insurance proceeds, where 
agreement designated payments as lump- 
sum alimony, provided for payment of 
fixed sum, clearly stated that said pay- 
ments were not modifiable, and very sig- 
nificantly, did not provide for termination 
of payments upon wife's death. McDonald 
v. McDonald, 683 So. 2d 929 (Miss. 1996). 

Lump-sum alimony is not in the nature 
of continuing support, but rather, is a 
property transfer which is vested in recip- 
ient spouse at the time said alimony is 
awarded. McDonald v. McDonald, 683 So. 
2d 929 (Miss. 1996). 

"Rehabilitative periodic alimony," syn- 
onymous with "periodic transitional ali- 
mony," is a separate and equitable tool for 
chancellors to use in their discretion, and 
allows a party needing assistance to be- 
come self-supporting without becoming 
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destitute in the interim. Hubbard v. 
Hubbard, 656 So. 2d 124 (Miss. 1995). 

"Periodic alimony" and "rehabilitative 
periodic alimony" vest as they become due 
and are modifiable; however, periodic ali- 
mony is for an indefinite period of time, 
while rehabilitative alimony is for a fixed 
period. Hubbard v. Hubbard, 656 So. 2d 
124 (Miss. 1995). 

While both rehabilitative periodic ali- 
mony and lump sum alimony which is not 
paid all at once can share the same char- 
acteristic of being a certain amount of 
money paid over a definite period of time, 
they are distinguishable in their modifi- 
ability, respective purposes, and by the 
intent for which the chancellor grants 
them; rehabilitative periodic alimony is 
not intended as an equalizer between the 
parties but is for the purpose of allowing 
the less able party to start anew without 
being destitute in the interim, while lump 
sum alimony is intended as an equalizer 
between the parties to serve equity be- 
tween them completely, once and for all. 
Hubbard v. Hubbard, 656 So. 2d 124 
(Miss. 1995). 

A wife's lump sum alimony award of 
$24,000 was grossly inadequate and con- 
stituted an abuse of discretion where the 
husband had a net worth of at least 
$315,000 due to an inheritance from his 
family, the wife's estimated minimum 
monthly expenses totalled $1,600, she 
was awarded $500 per month in child 
support payments, and she earned gross 
monthly wages of $340, since the award 
did not allow the wife to maintain her 
accustomed standard of living and did not 
reflect a consideration of her lack of avail- 
able resources or the husband's ability to 
pay. Creekmore v. Creekmore, 651 So. 2d 
513, 49 A.L.R.5th 811 (Miss. 1995). 

When the equitable distribution of prop- 
erty acquired during the marriage is ac- 
complished, the resultant division of as- 
sets and liabilities must be factored into 
the determination of other financial mat- 
ters such as alimony and child support. 
Bennett v. Bennett, 650 So. 2d 517 (Miss. 
1995). 

In determining an award of alimony 
upon divorce, homemaker contributions 
are not to be measured by a mechanical 
formula, but on the contribution to the 



economic and emotional well-being of the 
family unit. Ferguson v. Ferguson, 639 So. 
2d 921 (Miss. 1994). 

An antenuptial contract is like any 
other contract and as such is subject to the 
same rules of construction and interpreta- 
tion applicable to contracts. Estate of 
Hensley v. Estate of Hensley, 524 So. 2d 
325 (Miss. 1988). 

After Mississippi divorce proceeding in 
which wife neither seeks alimony nor re- 
serves right to do so becomes final, wife is 
precluded from seeking alimony in Loui- 
siana. Mitchell v. Mitchell, 483 So. 2d 1152 
(La. App. 1986). 

Prior to statutory revision, in a divorce 
action instituted by a husband against his 
wife, the trial court erred in granting 
alimony to the wife where she had filed an 
answer but had not filed a cross-bill for 
affirmative relief. Diamond v. Diamond, 
403 So. 2d 129 (Miss. 1981), but see Queen 
v. Queen, 551 So. 2d 197 (Miss. 1989). 

A husband's challenge to the constitu- 
tionality of the statute was untimely 
where no such challenge had been raised 
in the original divorce proceedings or in 
several subsequent proceedings in which 
he had attempted to defeat or reduce the 
alimony award. Walker v. Walker, 389 So. 
2d 502 (Miss. 1980). 

Where neither party is entitled to a 
divorce under the evidence, no alimony 
can be allowed. Burnett v. Burnett, 271 
So. 2d 90 (Miss. 1972). 

The duty of the husband to support his 
wife is not abrogated by the fact that the 
wife is capable of earning her own living. 
Mclnnis v. Mclnnis, 227 So. 2d 116 (Miss. 
1969). 

The right to alimony is controlled gen- 
erally by statute. King v. King, 246 Miss. 
798, 152 So. 2d 889 (1963). 

A chancellor may allow past-due ali- 
mony to be paid in installments. Rubisoff 
v. Rubisoff, 242 Miss. 225, 133 So. 2d 534 
(1961). 

A court cannot give relief from civil 
liability for accrued alimony. Rainwater v. 
Rainwater, 236 Miss. 412, 110 So. 2d 608 
(1959). 

In a general sense, alimony is an allow- 
ance authorized by law to be made to the 
wife out of her husband's estate for her 
support, the amount of his property, 
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whether exempt or not from sale under an 
ordinary execution, being taken into ac- 
count in determining such allowance. 
Felder v. Felder's Estate, 195 Miss. 326, 
13 So. 2d 823 (1943). 

Alimony not awarded where prayer 
therefor is dependent on decree of divorce 
which cannot be granted. Walker v. 
Walker, 140 Miss. 340, 105 So. 753, 42 
A.L.R. 1525 (1925). 

The allowance of alimony is justified by 
the natural obligation of the husband, as 
the bread winner of the family, to support 
his wife. Robinson v. Robinson, 112 Miss. 
224, 72 So. 923 (1916). 

The wife's right to alimony is not af- 
fected by her statutory emancipation from 
the disabilities of coverture. Verner v. 
Verner, 62 Miss. 260 (1884). 

2. Factors in determining whether al- 
imony should be granted. 

Where the parties were married approx- 
imately 36 years, in awarding the wife 
more than two-thirds of the marital es- 
tate, the chancellor clearly recognized the 
wife's contributions to the financial well- 
being of the marriage. The great majority 
of the assets awarded the wife were unen- 
cumbered while most of the property 
awarded the husband held mortgages; 
further, the wife had the ability to resume 
a nursing career, and on those facts the 
chancellor's decision denying alimony was 
not erroneous. Marsh v. Marsh, 868 So. 2d 
394 (Miss. Ct. App. 2004). 

Chancellor did not abuse his discretion 
in finding that a wife was not entitled to 
an award of alimony where the chancellor 
conducted a thorough analysis of all the 
relevant factors. Tynes v. Tynes, 860 So. 
2d 325 (Miss. Ct. App. 2003). 

Where the parties were in their late 50s, 
and husband's net income was over double 
that of the wife, an award of the parties' 
home, one-half of the husband's 40 IK, and 
periodic alimony to wife was proper, espe- 
cially since the wife was going to lose 
health coverage through the husband's 
employer; the husband's support of a girl- 
friend was not grounds to reduce alimony, 
and a recitation of facts in the judgment 
showed the chancellor covered most, if not 
all the Ferguson and Armstrong factors, 
so that no reversal was required. Palmer 



v. Palmer, 841 So. 2d 185 (Miss. Ct. App. 
2003). 

Factors to be in awarding alimony in- 
clude parties' income and expenses, par- 
ties' health and earning, parties' needs, 
parties' obligations and assets, presence 
or absence of minor children in the home, 
parties' ages, parties' standard of living 
during marriage and at time of support 
determination, tax consequences of spou- 
sal support order, parties' fault or miscon- 
duct, any wasteful dissipation of assets by 
either party, and any other factor deemed 
by the court to be just and equitable. 
Parsons v. Parsons, 678 So. 2d 701 (Miss. 
1996). 

3. — Spouse's infidelity. 

Where alimony is otherwise appropri- 
ate, it should not be denied a wife solely 
because she is adjudged at fault in the 
divorce judgment; adultery should not 
stand as an absolute bar to alimony, espe- 
cially when denial of alimony would ren- 
der the wife destitute; thus, a wife who 
committed adultery was entitled to mini- 
mal alimony in an amount which would 
not leave her in a state of financial mis- 
fortune where she contributed substan- 
tially to the total accumulation of marital 
assets, the marriage lasted approximately 
25 years, the wife had no separate income 
or estate while the husband's was sub- 
stantial, and the wife lacked any financial 
security without alimony. Hammonds v. 
Hammonds, 597 So. 2d 653 (Miss. 1992). 

A husband who was granted a divorce 
on the ground of the wife's adultery would 
not be required to pay the wife periodic 
alimony where the wife was a college 
graduate, she was capable of full-time 
employment, and she owned 49.8 percent 
of the shares in the corporate owner of 5 
commercially successful McDonald's res- 
taurants. Retzer v. Retzer, 578 So. 2d 580 
(Miss. 1990). 

It was an abuse of discretion on the part 
of the trial court to refuse to grant ali- 
mony to complainant wife when the long 
marriage of the parties, the conduct ac- 
corded the wife by her husband, the ad- 
mission of adultery in open court on his 
part, as well as the ages of the parties, 
including the likelihood of unemployment 
by reason thereof, were taken into consid- 
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eration. Horton v. Horton, 269 So. 2d 347 
(Miss. 1972). 

Where, in a divorce action, the wife's 
infidelity was overwhelmingly established 
by the evidence and at least in part was 
not condoned, it was error for the court to 
make an allowance for her support. King 
v. King, 191 So. 2d 409 (Miss. 1966). 

When a divorce has been properly 
granted because of the adultery of the 
wife, she is not entitled either to alimony 
or to the custody of the children. Keyes v. 
Keyes, 252 Miss. 138, 171 So. 2d 489, 32 
A.L.R.3d 1222 (1965). 

When divorce has been properly 
granted because of the adultery of the 
wife, she is not entitled either to alimony 
or to the custody of the children, save 
temporarily as to an infant so young as 
not to permit separation from its mother, 
and save in exceptional circumstances. 
Winfield v. Winfield, 203 Miss. 391, 35 So. 
2d 443 (1948). 

Where decree of divorce in favor of hus- 
band was sustainable on ground of wife's 
adultery, award of alimony and custody of 
the youngest of three children, aged six 
years, to the wife was wholly reversed and 
vacated and a decree entered awarding 
the custody of the children to the father, 
leaving the privilege of visitation to the 
children open for the chancellor to deter- 
mine on remand. Winfield v. Winfield, 203 
Miss. 391, 35 So. 2d 443 (1948). 

4. — Spouse's desertion. 

As a general rule, even in cases of 
divorce, no alimony is allowed to a wife 
who has abandoned her husband and re- 
mains away without legal justification. 
Wilson v. Wilson, 198 Miss. 334, 22 So. 2d 
161 (1945), modified, 23 So. 2d 303 (Miss. 
1945). 

Wife who separated from husband and 
refused to return except on condition that 
he send away a girl adopted by them is not 
entitled to alimony. Hilton v. Hilton, 88 
Miss. 529, 41 So. 262 (1906). 

A husband who deserts his wife because 
of rumors affecting her chastitiy before 
marriage, which rumors are disproved, is 
liable for alimony. Verner v. Verner, 62 
Miss. 260 (1884). 

5. — Spouse's mental condition. 

Chancery court could render decree for 
alimony to quondam wife, subsequent to 



absolute divorce decree granted husband 
while wife was in insane hospital. Craw- 
ford v. Crawford, 158 Miss. 382, 130 So. 
688 (1930). 

6. — Financial considerations. 

Where a former wife's net income 
slightly exceeded her former husband's, 
and she was awarded over $300,000, or 
51.7 percent, of the marital property, 
which adequately provided for her needs, 
the chancellor did not err in denying her 
alimony. McLaurin v. McLaurin, 853 So. 
2d 1279 (Miss. Ct. App. 2003). 

Evidence supported determination that 
wife was entitled to alimony, notwith- 
standing husband's testimony concerning 
amount of his expenses; husband's testi- 
mony that he had $500 monthly "ex- 
penses" consisting of money put aside for 
"emergency" showed that such "expenses" 
actually were "savings" and husband's 
failure to document other claimed ex- 
penses, $400 per month of which were 
unnecessary, rendered those claims highly 
suspect. Parsons v. Parsons, 678 So. 2d 
701 (Miss. 1996). 

Wife's financial declaration, reverse 
side of which revealed itemized list of 
wife's monthly expenses, was sufficient 
evidence of wife's needs to justify award of 
alimony. Parsons v. Parsons, 678 So. 2d 
701 (Miss. 1996). 

A chancellor was correct in awarding 
lump sum alimony to a wife, even though 
she did not contribute to the husband's 
accumulation of wealth, where the hus- 
band's wealth was inherited from his fam- 
ily, the wife's wages during the first 5 
years of the marriage helped to conserve 
the husband's estate, she worked during 
most of the marriage while he did not, she 
quit her job after both parties agreed that 
she should stay home with their daughter, 
her separate income and estate were mea- 
ger in comparison to his, and she would 
enjoy no financial security without lump 
sum alimony. Creekmore v. Creekmore, 
651 So. 2d 513, 49 A.L.R.5th 811 (Miss. 
1995). 

An award of alimony to a wife would be 
reversed and remanded for reconsider- 
ation in light of the division of marital 
property accomplished by the parties' stip- 
ulation where the chancellor failed to take 
into consideration the extent of the assets 
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awarded to the wife and the income there- 
from when determining the award of ali- 
mony. Bennett v. Bennett, 650 So. 2d 517 
(Miss. 1995). 

A trial court did not err in refusing to 
award alimony to a 62-year-old wife where 
the parties were married for only 6 years, 
the wife left the marriage economically 
stronger than she entered, she worked 
part time and received monthly social 
security income, the 67-year-old husband 
did not intend to resume his carpentry 
work full time and had recently under- 
gone surgery for a hernia repair, and there 
was no jointly acquired property. Ethridge 
v. Ethridge. 648 So. 2d 1143 (Miss. 1995). 

A wife was entitled to lump sum ali- 
mony where the parties were married for 
22 years, the wife worked to help support 
the family seemingly at the expense of her 
own education, she stayed home to care 
for the children when the couple decided 
that was best, she worked on and off 
throughout the marriage for the hus- 
band's medical practice, and there was a 
large disparity between the parties* es- 
tates. Tillev v. Tillev. 610 So. 2d 348 I Miss. 
1992). 

In determining an award of lump sum 
alimony, the following factors should be 
considered: \ 1) substantial contribution to 
accumulation of total wealth of the payor, 
either by quitting a job to become a home- 
maker or by assisting in the spouse's busi- 
ness; (2) a long marriage: (3) the recipient 
spouse has no separate income or the 
separate income is meager by comparison; 
and (4) without the lump sum award, the 
receiving spouse would lack financial se- 
curity. Bishop v. State. 607 So. 2d 122 
(Miss. 1992). 

A chancellor abused his discretion in 
denying periodic alimony to a wife where 
the chancellor awarded a divorce to the 
wife on the ground of the husband"s habit- 
ual cruel and inhuman treatment, the 
duration of the marriage was 22 years, the 
husband had a "healthy income" and was 
able to afford alimony in a reasonable 
amount, and some form of alimony was 
required in order to prevent the wife from 
being in desperate need. Gammage v. 
Gammage. 599 So. 2d 569 (Miss. 1992). 

A husband who was granted a divorce 
on the ground of the wife's adultery would 



not be required to pay the wife periodic 
alimony where the wife was a college 
graduate, she was capable of full-time 
employment, and she owned 49.8 percent 
of the shares in the corporate owner of 5 
commercially successful McDonald's res- 
taurants. Retzer v. Retzer. 578 So. 2d 580 
i Miss. 1990>. 

A wife was not entitled to alimony and 
child support where she received Vi of the 
proceeds from the operation of the parties' 
chicken farm, which was their most valu- 
able asset, she was provided with sub- 
stantial income for her and the children, 
and the property was divided equally be- 
tween the parties with the exception of a 
101-acre tract of land in which the wife 
had a lesser interest. Martin v. Martin. 
566 So. 2d 704 (Miss. 1990). 

An award of lump sum alimony to a wife 
was not an abuse of discretion, even 
though the wife would not have lacked 
financial security without the lump sum 
award, where the wife resigned from her 
employment at the request of her husband 
to assist him in the operation of his real 
estate business 6 months after the parties' 
marriage, she was able to contribute more 
to the business after she received her 
license to sell real estate, she resigned 
from her employment with another real- 
tor at the request of her husband because 
the realtor was a competitor, she pro- 
moted her husband's business through 
her home and social life, she assumed all 
of the duties associated with running the 
family's household, the parties were mar- 
ried for 19 years, and the wife's estate was 
substantially less than the husband's net 
worth. White v. White. 557 So. 2d 480 
•Miss. 1989). 

A divorcing spouse, who has assisted his 
wife or her husband in the accumulation 
of wealth during the marriage as reflected 
by an increase in net worth, may be 
awarded lump sum alimony reflecting an 
equitable portion of the increase. More- 
over, a substantial lump sum award of 
alimony is similarly appropriate where 
one spouse has accumulated considerable 
property and the other spouse has contrib- 
uted by doing his or her part as a home- 
maker White v White. 557 So. 2d 480 
(Miss. 1989). 

In determining whether to award lump 
sum alimony, the single most important 



407 



§ 93-5-23 



Domestic Relations 



factor to be considered is the disparity of 
the separate estates. Cheatham v. Cheat- 
ham, 537 So. 2d 435 (Miss. 1988). 

Chancery Court did not commit error in 
denying alimony to wife where parties 
were unable to meet expenses with cur- 
rent income. McNally v. McNally, 516 So. 
2d 499 (Miss. 1987). 

Chancery Court did not err in refusing 
to award wife lump sum alimony where 
husband's financial circumstances were 
such that his current income was insuffi- 
cient to meet his monthly expenses, al- 
though wife was in need of alimony. 
McNally v. McNally, 516 So. 2d 499 (Miss. 
1987). 

Incident to judgment for divorce, Chan- 
cery Court has authority to award ali- 
mony after considering, weighing, and 
balancing among other factors, (1) health 
and earning capacity of husband, (2) 
health and earning capacity of wife, (3) 
entire sources of income of both parties, 
and (4) such other facts and circum- 
stances bearing on subject that might be 
shown by evidence. McNally v. McNally, 
516 So. 2d 499 (Miss. 1987). 

Even in cases where the wife has been 
guilty of fault justifying granting the hus- 
band a divorce, alimony, if allowed at all, 
should be reasonable in amount, commen- 
surate with wife's accustomed standard of 
living, minus her own resources, and con- 
sidering the husband's ability to pay. 
Wood v. Wood, 495 So. 2d 503 (Miss. 1986). 

Where a couple had been married for 
approximately 24 years, at the beginning 
of the marriage they had no assets and the 
husband made a salary of $85 per week, 
and at the time of the divorce the husband 
admitted assets of $800,000, and the 
wife's worth was meager by comparison, 
since the wife had contributed to the ac- 
cumulation of the property of her hus- 
band, doing her part as a housewife, it 
would not be improper that she be allowed 
a reasonable amount as lump-sum ali- 
mony in conjunction with an award of 
monthly alimony. Jenkins v. Jenkins, 278 
So. 2d 446 (Miss. 1973). 

It was an abuse of discretion on the part 
of the trial court to refuse to grant ali- 
mony to complainant wife when the long 
marriage of the parties, the conduct ac- 
corded the wife by her husband, the ad- 



mission of adultery in open court on his 
part, as well as the ages of the parties, 
including the likelihood of unemployment 
by reason thereof, were taken into consid- 
eration. Horton v. Horton, 269 So. 2d 347 
(Miss. 1972). 

Where a divorce was granted to the 
husband because of the wife's fault, al- 
though the record revealed that the wife 
was not entirely to blame for the dissolu- 
tion of the marriage, and where the wife 
received income from a prior husband for 
the support of her children and the prior 
husband also had arranged a home for the 
children, and it appeared that the wife 
was able to earn her own living, a decree 
awarding alimony to the wife would be 
reversed. Russell v. Russell, 241 So. 2d 
366 (Miss. 1970). 

It was not abuse of discretion to deny 
alimony to a divorced wife, where follow- 
ing their separation, the wife removed the 
furniture and appliances from the home of 
the parties and sold most of the cattle of 
the husband, retaining the proceeds for 
her own use, and also kept the automo- 
bile, the payments for which the husband 
was directed by the court to pay. Gatlin v. 
Gatlin, 234 So. 2d 634 (Miss. 1970). 

Evidence that a wife has a separate 
income may be shown to determine her 
urgent needs, but it is not an absolute 
defense to her claim for support. Mclnnis 
v. Mclnnis, 227 So. 2d 116 (Miss. 1969). 

Where the record shows that the hus- 
band was at least partially at fault and 
that the wife was sick and unable to earn 
a living and had no means of support 
other than living with her parents, this 
evidence was adequate to warrant the 
finding of the chancellor that the wife was 
entitled to alimony. Fleming v. Fleming, 
213 Miss. 74, 56 So. 2d 35 (1952). 

Fact that wife obtaining divorce has 
substantial separate estate does not re- 
quire denial of alimony. Miller v. Miller, 
173 Miss. 44, 159 So. 112 (1935). 

7. — Other considerations. 

Denial of alimony to the mother was 
improper where reversal was warranted 
on the custody issue and the presence of 
children was a factor in the decision con- 
cerning an award of alimony. Watts v. 
Watts, 854 So. 2d 11 (Miss. Ct. App. 2003). 
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In determining whether to award ali- 
mony, trial court could consider fact that 
wife, who was 60 years old at time of 
divorce, had given up her job based on 
husband's insistence that he did not want 
his wife working and promise that he 
would take care of wife. Parsons v. Par- 
sons, 678 So. 2d 701 (Miss. 1996). 

The source of one party's ownership of 
assets is not a factor in the determination 
of a lump sum alimony award. Creekmore 
v. Creekmore, 651 So. 2d 513, 49 A.L.R.5th 
811 (Miss. 1995). 

A wife was entitled to lump sum ali- 
mony where the parties were married for 
22 years, the wife worked to help support 
the family seemingly at the expense of her 
own education, she stayed home to care 
for the children when the couple decided 
that was best, she worked on and off 
throughout the marriage for the hus- 
band's medical practice, and there was a 
large disparity between the parties' es- 
tates. Tilley v. Tilley, 610 So. 2d 348 (Miss. 
1992). 

A wife could not be awarded lump sum 
alimony where the husband was granted 
the divorce because of the wife's wrongdo- 
ing. Retzer v. Retzer, 578 So. 2d 580 (Miss. 
1990). 

A provision in a divorce decree which 
directed the husband to pay the wife a 
sum certain and specified regular install- 
ment payments was a final settlement of 
all of the husband's financial obligations 
to the wife, and therefore the wife's sub- 
sequent action for a share of the husband's 
military retirement pension was pre- 
cluded; it should have been known at the 
time of the divorce that the husband 
would ultimately become eligible for mili- 
tary retirement pay and, since there was 
nothing to indicate otherwise, it had to be 
assumed that in fixing the financial terms 
of the original divorce judgment the chan- 
cery court considered all relevant facts, 
including the husband's ultimate eligibil- 
ity for military retirement. Bowe v. Bowe, 
557 So. 2d 793 (Miss. 1990). 

A divorcing spouse, who has assisted his 
wife or her husband in the accumulation 
of wealth during the marriage as reflected 
by an increase in net worth, may be 
awarded lump sum alimony reflecting an 
equitable portion of the increase. More- 



over, a substantial lump sum award of 
alimony is similarly appropriate where 
one spouse has accumulated considerable 
property and the other spouse has contrib- 
uted by doing his or her part as a home- 
maker. White v. White, 557 So. 2d 480 
(Miss. 1989). 

Incident to judgment for divorce, Chan- 
cery Court has authority to award ali- 
mony after considering, weighing, and 
balancing among other factors, (1) health 
and earning capacity of husband, (2) 
health and earning capacity of wife, (3) 
entire sources of income of both parties, 
and (4) such other facts and circum- 
stances bearing on subject that might be 
shown by evidence. McNally v. McNally, 
516 So. 2d 499 (Miss. 1987). 

Where a couple had been married for 
approximately 24 years, at the beginning 
of the marriage they had no assets and the 
husband made a salary of $85 per week, 
and at the time of the divorce the husband 
admitted assets of $800,000, and the 
wife's worth was meager by comparison, 
since the wife had contributed to the ac- 
cumulation of the property of her hus- 
band, doing her part as a housewife, it 
would not be improper that she be allowed 
a reasonable amount as lump-sum ali- 
mony in conjunction with an award of 
monthly alimony. Jenkins v. Jenkins, 278 
So. 2d 446 (Miss. 1973). 

It was an abuse of discretion on the part 
of the trial court to refuse to grant ali- 
mony to complainant wife when the long 
marriage of the parties, the conduct ac- 
corded the wife by her husband, the ad- 
mission of adultery in open court on his 
part, as well as the ages of the parties, 
including the likelihood of unemployment 
by reason thereof, were taken into consid- 
eration. Horton v. Horton, 269 So. 2d 347 
(Miss. 1972). 

Where a wife who was drawing alimony 
from her divorced husband entered into a 
second marriage which was annulled be- 
cause of fraud on the part of the second 
husband, she may not thereafter draw 
alimony from the first husband, for by 
entering into the second marriage she 
made an election as to the man to whom 
she would look for her support. Bridges v. 
Bridges, 217 So. 2d 281 (Miss. 1968). 

Generally, husband cannot relieve him- 
self from payment of alimony pursuant to 
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divorce decree by incurring obligations 
resulting from a subsequent marriage, 
since the claim of the divorced wife, under 
alimony award, on his earnings ordinarily 
would take precedence over that of the 
second wife. De Marco v. De Marco, 199 
Miss. 165, 24 So. 2d 358 (1946). 

Woman not legally married to defen- 
dant is not entitled to alimony. Aldridge v. 
Aldridge, 116 Miss. 385, 77 So. 150 (1918). 

8. Duration of payments. 

Where a wife was 59, had no medical 
disabilities, had skills as an insurance 
agent and computer operator, and was 
awarded property worth $ 133,000 plus 
other real estate, the chancellor did not 
err in awarding her rehabilitative ali- 
mony of $500 per month for one year. 
Ferro v. Ferro, 871 So. 2d 753 (Miss. Ct. 
App. 2004). 

The duration of a periodic alimony 
award, which directed the husband to pay 
monthly alimony of $700 until July, 2001, 
at which time the sum would be reduced 
to $550, was not excessive where the hus- 
band made no showing that the chancellor 
should have deviated from the general 
rule which dictates that periodic alimony 
terminates upon death or remarriage. 
Boykin v. Boykin, 565 So. 2d 1109 (Miss. 
1990). 

Periodic or permanent alimony termi- 
nates upon the death of either party or 
upon the remarriage of the party receiving 
alimony. However, lump sum alimony, 
which may be paid in installments, be- 
comes vested in the party to whom it is 
awarded and it does not terminate upon 
remarriage or death. Holleman v. 
Holleman, 527 So. 2d 90 (Miss. 1988). 

Provision and award that periodic ali- 
mony payments would terminate upon 
ex-wife reaching age 65 was error, and it 
was ordered that support continue until 
her death or remarriage. Skinner v. Skin- 
ner, 509 So. 2d 867 (Miss. 1987). 

A 57-year old husband was not entitled 
to have a time limit fixed on the periodic 
monthly alimony payments, because of his 
age and eventual retirement, especially 
since it appeared that he had more than 
sufficient net worth and investment re- 
turns to enable him to continue making 
the payments without suffering any hard- 



ship. Tutor v. Tutor, 494 So. 2d 362 (Miss. 
1986). 

Husband's obligation to pay periodic al- 
imony ceases upon the wife's remarriage 
or his death, and the parties cannot by 
contract deprive the court, and it is doubt- 
ful if any court can deprive itself, of the 
future authority to modify ordinary peri- 
odic alimony, or to make it continue be- 
yond the wife's remarriage or the hus- 
band's death. East v. East, 493 So. 2d 927 
(Miss. 1986). 

Chancery court has discretionary au- 
thority and power to award lump sum 
alimony in a sum certain, or alimony in 
gross, as it is sometimes called, and per- 
mit the payment to be made in periodic, 
sum certain installments which will ter- 
minate on some future date, and having 
done so, these will become fixed obliga- 
tions of the divorced husband, the same as 
any other indebtedness, and the death or 
remarriage of the wife will not terminate 
or alter the obligation to pay. Wray v. 
Wray, 394 So. 2d 1341 (Miss. 1981). 

Remarriage of the divorced wife re- 
lieved her former husband of all duties to 
support and maintain her thereafter, and 
the divorced wife was not entitled after 
the date of her remarriage to the monthly 
payments for her support or to mortgage 
instalment payments against the former 
home. East v. Collins, 194 Miss. 281, 12 
So. 2d 133, 145 A.L.R. 517 (1943). 

9. Amount of payments; generally. 

In a divorce case, while the trial court 
concluded that it could be said that ali- 
mony should have decreased in recent 
years because of decreases in the ex-hus- 
band's income, it could also be said that 
alimony should have increased for two 
other years because of his increased in- 
come for those two years; thus, the trial 
court's decision not to modify the periodic 
alimony award was not manifestly wrong. 
Brennan v. Ebel, — So. 2d — , 2004 Miss. 
App. LEXIS 233 (Miss. Ct. App. Mar. 23, 
2004). 

Where the wife's assets could not pro- 
duce income sufficient to meet her recur- 
ring monthly living expenses, requiring 
the husband to continue to contribute an 
amount of $ 850 per month in alimony to 
permit his former wife to continue to meet 
her recurring expenses could not be con- 
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sidered excessive and did not demonstrate 
an abuse of discretion by the chancellor. 
Seale v. Seale, 863 So. 2d 996 (Miss. Ct. 
App. 2004). 

Although the husband failed to make all 
the mandated alimony payments to the 
wife, the wife admitted to receiving vari- 
ous benefits from the husband after he 
stopped submitting checks marked "ali- 
mony;" the chancery court had to classify 
each of the payments made and determine 
whether or not they were court-ordered 
expenses, such as medical or dental ex- 
penses, for which the husband would not 
be entitled to a credit, and others not 
specifically ordered but that were of ben- 
efit to the wife, such as payment of her 
household utilities. Franklin v. Franklin, 
864 So. 2d 970 (Miss. Ct. App. 2003). 

The totality of a chancellor's awards of 
alimony and property to a wife was exces- 
sive where the wife was awarded periodic 
alimony which exceeded the husband's net 
income as well as his gross income, she 
was granted greater than 50 percent of 
the marital property, and she was 
awarded substantial lump sum alimony. 
Brooks v. Brooks, 652 So. 2d 1113 (Miss. 
1995). 

Alimony should be reasonable in 
amount, "first deducting the resources of 
the wife and then finding an amount com- 
mensurate with the wife's accustomed 
standard of living, and considering the 
ability of the husband to pay." As long as 
the chancellor follows this general stan- 
dard, the amount of the award is largely 
within his or her discretion. The chancel- 
lor should consider the reasonable needs 
of the wife and the right of the husband to 
lead as normal a life as possible with a 
decent standard of living. Brendel v. 
Brendel, 566 So. 2d 1269 (Miss. 1990). 

In awarding the original sum of alimony 
and child support, the factors which must 
be considered are the health of the hus- 
band and his earning capacity, the health 
of the wife and her earning capacity, the 
entire sources of income of both parties, 
the reasonable needs of the wife, the rea- 
sonable needs of the child, the necessary 
living expenses of the husband, the esti- 
mated amount of income taxes the respec- 
tive parties must pay on their income, the 
fact that the wife has the free use of the 



home, furnishings, and automobile, and 
such other facts and circumstances bear- 
ing on the subject as might be shown by 
the evidence. Carpenter v. Carpenter, 519 
So. 2d 891 (Miss. 1988). 

Award of alimony and child support 
must be made to wife who for some 13 
years has used her income to pay house- 
hold bills so that husband could invest his 
income; husband cannot be permitted to 
reap all benefits of increase in income and 
net worth simply by divesting himself of 
assets to avoid appearance of income. 
Rudder v. Rudder, 467 So. 2d 675 (Miss. 
1985). 

Chancery court may allow such alimony 
as is equitable and just with regard to 
circumstances; wife's ability to earn some- 
thing by her own labor to be considered. 
Ramsay v. Ramsay, 125 Miss. 185, 87 So. 
491, 14 A.L.R. 712 (1921), opinion set 
aside 125 Miss. 715, 88 So. 280. 

10. — Periodic payments. 

A chancellor did not err in awarding a 
wife periodic alimony in the amount of 
$300 per month where the parties were 
married for 10 years, the husband was 
retired, the wife was permanently dis- 
abled, the wife's monthly income was $525 
and her monthly expenses were approxi- 
mately $1100, the husband's monthly in- 
come was $1413 and his monthly ex- 
penses were approximately $1120, and 
both parties were awarded exclusive use 
of an unencumbered home and at least 
one automobile. Crowe v. Crowe, 641 So. 
2d 1100 (Miss. 1994). 

A chancellor did not abuse his discretion 
in awarding a wife $1,400 per month in 
periodic alimony where the husband had a 
net income of approximately $4,000 per 
month, and the wife had a net income of 
$1,540 per month. Hemsley v. Hemsley, 
639 So. 2d 909 (Miss. 1994). 

A chancellor abused his discretion in 
awarding a wife only $500 per month in 
periodic alimony where the husband's ad- 
justed gross income was in excess of 
$8,000 per month while the wife earned 
$150 per month. Brennan v. Brennan, 638 
So. 2d 1320 (Miss. 1994). 

A chancellor committed a severe abuse 
of discretion when he awarded a wife only 
$12,000 in lump sum alimony and refused 
to grant her any periodic payment ali- 
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mony where there was a large disparity 
between the parties' income and earning 
capacity, the husband would have no dif- 
ficulty contributing monthly support pay- 
ments to the wife given his significant 
income, the wife supported the couple for 
the first 11 years of their 17-year marriage 
which enabled the husband to obtain a 
medical degree, and the wife had experi- 
enced a deterioration in her mental state 
as evidenced by her psychological and 
emotional treatment at a hospital on 2 
different occasions; the chancellor had a 
duty to attempt to see that the wife, who 
had a history of emotional problems, be 
provided for in her present and future 
mentally disturbed state. Monroe v. Mon- 
roe, 612 So. 2d 353 (Miss. 1992). 

A chancellor abused his discretion in 
apparently attempting to punish the hus- 
band for his actions during the parties' 
marriage by ordering the husband to pay 
aggregate monthly alimony and child sup- 
port in the amount of $11,038.34 a month 
when the husband had a monthly net 
income of $7,306.00. Tilley v. Tilley, 610 
So. 2d 348 (Miss. 1992). 

An award of $500 per month in alimony 
and $950 per month in child support was 
not an abuse of discretion where the wife, 
who had custody of the parties' child, was 
a school teacher with a net income of 
$832.18 per month, a check spread indi- 
cated that the monthly living expenses for 
the wife and the child was $2,625.93, the 
husband was a certified public accountant 
who had a total personal net taxable in- 
come of $58,688 in 1987, the wife was not 
awarded any part of the husband's oil 
share investment, resident real estate in- 
vestment, commercial building, or an eq- 
uitable interest in 8 acres and a house 
which the husband inherited, and the 
award was not so high that it would pro- 
vide the wife and child with a higher 
standard of living than the husband. Pow- 
ers v. Powers, 568 So. 2d 255 (Miss. 1990). 

An award of periodic alimony to a wife 
in the amount of $700 per month was not 
excessive where both parties were in good 
health and of approximately the same age, 
the husband earned an annual salary of 
$41,000, the wife earned an annual salary 
of $13,624, the husband attended high 
school through the 10th grade, the wife 



graduated high school, the wife received 
use of the parties' home and automobile 
but was responsible for paying the notes 
on both, and the husband had no respon- 
sibility for payment of the note on the 
home or the automobile; the terms of the 
decree placed both parties in nearly iden- 
tical financial positions. Even if the award 
provided the wife with slightly more dis- 
posable income than the husband, such a 
disparity would not be sufficient to prove 
an abuse of discretion. Boykin v. Boykin, 
565 So. 2d 1109 (Miss. 1990). 

Chancellor did not err in awarding wife 
$60 per week child support and $65 per 
week temporary alimony, subsequently 
changed to $250 per month alimony for 24 
months, granting wife possession and use 
of family's automobile, and providing that 
equity, if any, from foreclosure of family 
home would be divided equally between 
parties, where wife was qualified school 
teacher and husband was attorney at law. 
Jordan v. Jordan, 510 So. 2d 131 (Miss. 
1987). 

Award of $2,158.52 per month periodic 
alimony was proper where earning capac- 
ity of wife, in accordance with testimony 
given, had obviously been considered. 
Skinner v. Skinner, 509 So. 2d 867 (Miss. 
1987). 

Where husband, who was 57 years old 
in excellent health for his age, was a board 
certified neurosurgeon with an annual in- 
come of close to $300,000 and net worth 
well in excess of $900,000, while the wife, 
who was 59 years old without significant 
health problems had completed 2 years of 
college and had no special skills, her work 
experience being that of a sales clerk with 
limited clerical training, and whose earn- 
ing, exclusive of alimony, was about 
$11,000 per year, an award to wife of 
periodic monthly alimony of $2,500 was 
not an abuse of discretion, but a $50,000 
lump sum alimony award was so inade- 
quate as to constitute an abuse of discre- 
tion and husband would be required to 
pay her $150,000 as lump sum alimony. 
Tutor v. Tutor, 494 So. 2d 362 (Miss. 1986). 

A divorce action would be remanded to 
the trial court for further consideration of 
the alimony award to the wife upon addi- 
tional evidence being taken of the hus- 
band's ability to pay, since the award of 
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$300 per month alimony and the use of 
the jointly owned home was grossly inad- 
equate for a wife of 34 years, provided the 
former husband had earning ability or 
assets indicative of greater ability to pay. 
Smith v. Smith, 429 So. 2d 588 (Miss. 
1983). 

Where a decree required the divorced 
husband to pay $50 each month to the 
divorced wife "for the support of herself" 
and their children, the language of the 
decree intended that the award be for the 
support of both the mother and children. 
Duett v. Duett, 285 So. 2d 140 (Miss. 
1973). 

An award of $1,000 per month for the 
support of the wife was not equitable and 
just since it was insufficient to maintain 
her in accord with her station and condi- 
tion in life and in harmony with the estate 
of her husband, particularly since the 
monthly payments were subject to be ter- 
minated by the death of the husband, 
leaving the wife with no security in that 
event, an insurance policy upon the hus- 
band's life with the wife being one of the 
beneficiaries, was subject to termination 
by the company which the husband con- 
trolled, and the monthly award was insuf- 
ficient to support the wife with basic ne- 
cessities and to maintain the home as 
existed prior to the divorce. Jenkins v. 
Jenkins, 278 So. 2d 446 (Miss. 1973). 

An award of $275 per month for the 
support and maintenance of the wife, and 
the parties' two minor children, was not 
excessive where the husband was a strong 
able bodied man with a good earning ca- 
pacity, and was the owner of considerable 
property. Blount v. Blount, 231 Miss. 398, 
95 So. 2d 545 (1957). 

Under a showing that the divorced wife, 
in addition to owning her own home and 
367 acres of land, also owned personal 
property of the value of several thousand 
dollars, and prior to the separation she 
had been employed at a salary of more 
than $200 per month, while the husband 
earned slightly more than $422 a month 
and owned no property except an automo- 
bile which was used in his employment, 
an award to the wife of $200 per month as 
alimony and support of the parties' minor 
child was unjust and oppressive and the 
supreme court could reduce the amount to 



$150 a month, without remanding the 
case for rehearing, since all of the facts 
necessary to enable the court to make a 
determination were in the record. Lowry 
v. Lowry, 229 Miss. 376, 90 So. 2d 852 
(1956). 

Allowance of $150 per month alimony 
and $50 per month for support of minor 
child is not so excessive as to justify rever- 
sal of finding of chancellor, especially 
since allowance may be modified under 
future changed conditions. Brown v. 
Ohman, 43 So. 2d 727 (Miss. 1949). 

Where alimony decree relieving hus- 
band of all future obligations to support 
wife by paying $1250 and allowing her the 
use of the home for one year, was unjust 
under the circumstances, supreme court 
decreed that husband pay her $60 per 
month and permit her to occupy the home, 
or, at her option, to pay her $100 per 
month without the use of the home, to 
continue until a change in circumstances 
justified a modification of the order. 
Gresham v. Gresham, 198 Miss. 43, 21 So. 
2d 414 (1945). 

Supreme court cannot say $100 per 
month permanent alimony is erroneous 
because only $40 a month temporary ali- 
mony allowed. Hamblin v. Hamblin, 107 
Miss. 113, 65 So. 113 (1914). 

11. — Lump sum payments. 

Chancellor did not abuse his discretion 
in awarding the ex-wife lump sum ali- 
mony rather than permanent alimony be- 
cause (1) the wife was assuming a greater 
debt than the husband; (2) the wife 
needed assistance in caring for the chil- 
dren; (3) the wife had been out of the work 
force for a few years; and (4) the husband's 
financial means were greater. White v. 
White, 868 So. 2d 1054 (Miss. Ct. App. 
2004). 

In a divorce case, the judgment regard- 
ing the lump sum alimony award was 
final and not subject to further litigation. 
Brennan v. Ebel, — So. 2d — , 2004 Miss. 
App. LEXIS 233 (Miss. Ct. App. Mar. 23, 
2004). 

Where a chancellor awarded a wife 
lump sum alimony, based, inter alia, on 
the 32-year marriage, the husband's fault 
in causing the divorce by committing a 
crime that caused him to be imprisoned, 
and his assets, which included a life estate 
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property interest, the alimony award of $ 
12,600 was not so exorbitant as to consti- 
tute an abuse of discretion. Avery v. Avery, 
864 So. 2d 1054 (Miss. Ct. App. 2004). 

In a divorce case, a chancery court erred 
in failing to analyze the four factors con- 
sidered in lump sum alimony awards; the 
appellate court noted that such an award 
did not seem appropriate because the par- 
ties each had separate assets and house- 
holds, and the chancery court seemed to 
base its award on the fact that the wife 
had extensive medical problems. Haney v. 
Haney, — So. 2d — , 2003 Miss. App. 
LEXIS 1114 (Miss. Ct. App. Nov. 25, 2003). 

An award to a wife of $12,000 in lump 
sum alimony was grossly inadequate and 
constituted an abuse of discretion where 
the wife's separate income and estate 
were meager in comparison to the hus- 
band's, the wife had permanent custody of 
the party's minor child, the husband's 
monthly child support payments would 
terminate at his death and his life expec- 
tancy was not long, and the amount of the 
award constituted only 2.6 percent of the 
husband's estate. Creekmore v. 
Creekmore, 651 So. 2d 513, 49 A.L.R.5th 
811 (Miss. 1995). 

A wife's lump sum alimony award of 
$24,000 was grossly inadequate and con- 
stituted an abuse of discretion where the 
husband had a net worth of at least 
$315,000 due to an inheritance from his 
family, the wife's estimated minimum 
monthly expenses totalled $1,600, she 
was awarded $500 per month in child 
support payments, and she earned gross 
monthly wages of $340, since the award 
did not allow the wife to maintain her 
accustomed standard of living and did not 
reflect a consideration of her lack of avail- 
able resources or the husband's ability to 
pay. Creekmore v. Creekmore, 651 So. 2d 
513, 49 A.L.R.5th 811 (Miss. 1995). 

A chancellor did not err in awarding 
lump sum alimony to a wife in the amount 
of $4500, in addition to periodic alimony 
in the amount of $300 per month, where 
the parties were married for 10 years, the 
wife had assisted in the husband's busi- 
ness, the husband's monthly income was 
$1413 while the wife's was $525, the hus- 
band had obtained $10,000 from the cou- 
ple's joint checking account while the wife 



had removed $5,000, and the husband 
was awarded sole ownership of 2 vehicles 
used during the marriage while the wife 
received only one. Crowe v. Crowe, 641 So. 
2d 1100 (Miss. 1994). 

A chancellor did not abuse her discre- 
tion in awarding a wife lump sum alimony 
in the amount of $25,020 where the par- 
ties were married for approximately 18 
years, the wife worked for many years in 
the husband's businesses without receiv- 
ing a salary, there was no indication that 
she was not a dutiful and faithful wife, the 
husband's income was more than twice 
that of the wife's, the chancellor was skep- 
tical as to the husband's true earnings and 
the evidence suggested that the husband 
had some alternative source of support 
that he had not disclosed, and the wife 
would lack financial security without the 
award. Grogan v. Grogan, 641 So. 2d 734 
(Miss. 1994). 

A chancellor's award of lump sum ali- 
mony to a wife would be affirmed, even 
though the post-divorce disparity of the 
parties' separate estates demonstrated 
that the award was skewed slightly in 
favor of the husband, where it was appar- 
ent that the chancellor had been mindful 
of each party's circumstances when he 
made the award. Brennan v. Brennan, 638 
So. 2d 1320 (Miss. 1994). 

An award to a wife of $600.00 per month 
in the form of "periodic transitional ali- 
mony" for 30 months, which was actually 
a lump sum award payable in fixed peri- 
odic installments, was not excessive 
where the wife's net income was $896.00 
per month, her monthly expenses totalled 
$2,843.00, the husband's net income was 
approximately $5,075.00 per month, and 
his monthly expenses amounted to ap- 
proximately $2,539.00. Dufour v. Dufour, 
631 So. 2d 192 (Miss. 1994). 

A chancellor committed a severe abuse 
of discretion when he awarded a wife only 
$12,000 in lump sum alimony and refused 
to grant her any periodic payment ali- 
mony where there was a large disparity 
between the parties' income and earning 
capacity, the husband would have no dif- 
ficulty contributing monthly support pay- 
ments to the wife given his significant 
income, the wife supported the couple for 
the first 11 years of their 17-year marriage 
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which enabled the husband to obtain a 
medical degree, and the wife had experi- 
enced a deterioration in her mental state 
as evidenced by her psychological and 
emotional treatment at a hospital on 2 
different occasions; the chancellor had a 
duty to attempt to see that the wife, who 
had a history of emotional problems, be 
provided for in her present and future 
mentally disturbed state. Monroe v. Mon- 
roe, 612 So. 2d 353 (Miss. 1992). 

A lump sum alimony award to a wife in 
the amount of $60,000 was so low as to be 
an abuse of discretion where the parties 
had been married for approximately 14 
years, the husband had had assets worth 
$817,000 before the marriage, the wife 
had had assets worth $30,000 before the 
marriage, the husband's worth had in- 
creased $446,000 during the course of the 
marriage, the wife's assets had increased 
by $110,754.11, and though the wife's con- 
tributions to her husband's construction 
business had not been significant, her 
efforts had been concentrated more as a 
homemaker. Branton v. Branton, 559 So. 
2d 1038 (Miss. 1990). 

A trial court abused its discretion in 
limiting a wife's lump sum alimony award 
to $50,000 where the evidence showed a 
substantial increase in wealth obtained 
during the course of the parties' marriage, 
the wife's contributions to the marriage 
and promotion of the husband's business 
were worth substantially more, the wife 
quit 2 jobs to assist in her husband's 
business, and she was instrumental in the 
public relations aspect of the business. 
White v. White, 557 So. 2d 480 (Miss. 
1989). 

An award to a wife of $5,400 as lump- 
sum alimony was inadequate and 
amounted to an abuse of discretion where 
the wife had contributed $28,000 to the 
husband while he was in law school, she 
had contributed $11,000 to a joint savings 
account upon his completion of law school, 
$6,900 was put into IRA accounts by the 
wife in the husband's name, and the wife 
contributed $1,200 to office furniture for 
the husband's law office. Robinson v. 
Irwin, 546 So. 2d 683 (Miss. 1989). 

A divorcing spouse who has assisted his 
wife or her husband in the accumulation 
of wealth during the marriage as reflected 



by an increase in net worth may be 
awarded lump sum alimony reflecting an 
equitable portion of the increase. Jones v. 
Jones, 532 So. 2d 574 (Miss. 1988). 

Lump-sum award of $75,000 was not so 
low as to constitute abuse of discretion, 
where ex-husband's assets totaled be- 
tween $700,000 and $900,000, all accumu- 
lated during the marriage, and ex-wife's 
total assets at end of marriage were ap- 
proximately $40,000, reflecting her one- 
half interest in marital home, although 
lump-sum award would be payable imme- 
diately, instead of upon ex-wife reaching 
age 65. Skinner v. Skinner, 509 So. 2d 867 
(Miss. 1987). 

Where husband, who was 57 years old 
in excellent health for his age, was a board 
certified neurosurgeon with an annual in- 
come of close to $300,000 and net worth 
well in excess of $900,000, while the wife, 
who was 59 years old without significant 
health problems had completed 2 years of 
college and had no special skills, her work 
experience being that of a sales clerk with 
limited clerical training, and whose earn- 
ing, exclusive of alimony, was about 
$11,000 per year, an award to wife of 
periodic monthly alimony of $2,500 was 
not an abuse of discretion, but a $50,000 
lump sum alimony award was so inade- 
quate as to constitute an abuse of discre- 
tion and husband would be required to 
pay her $150,000 as lump sum alimony. 
Tutor v. Tutor, 494 So. 2d 362 (Miss. 1986). 

There was no merit to a former hus- 
band's contention that an award of lump- 
sum alimony in the amount of $240,000 
was oppressive or would present the like- 
lihood of the necessity that he liquidate 
assets, where his net worth had been 
determined to be not less than $750,000. 
Schilling v. Schilling, 452 So. 2d 834 
(Miss. 1984). 

A lump sum award of alimony, if reason- 
able in amount as determined from the 
circumstances of the parties, does not vi- 
olate the terms of the statute even though 
made in conjunction with other alimony, 
and an order was proper requiring a hus- 
band, whose average earnings were in 
excess of $630 per month and who to- 
gether with his wife was able to accumu- 
late in excess of $25,000 in savings during 
the period of the marriage, to pay to the 



415 



§ 93-5-23 



Domestic Relations 



wife the lump sum of $5,325 together with 
monthly payments of $150. Harrell v. 
Harrell, 231 So. 2d 793 (Miss. 1970). 

Where the divorce is granted for the 
husband's adultery, the conduct of the 
wife being unexceptionable, and the hus- 
band being an active businessman with no 
children, one-third of his estate was not 
deemed too much alimony. Armstrong v. 
Armstrong, 32 Miss. 279 (1856). 

12. Interest on alimony. 

Each unpaid installment of alimony 
bears legal interest from its due date. 
Rubisoff v. Rubisoff, 242 Miss. 225, 133 So. 
2d 534 (1961). 

Accrued alimony is a vested right, and 
interest is allowable thereon. Rainwater v. 
Rainwater, 236 Miss. 412, 110 So. 2d 608 
(1959). 

Interest, as a general rule, runs on 
alimony after it is due. Schaffer v. 
Schaffer, 209 Miss. 220, 46 So. 2d 443 
(1950). 

13. Separate maintenance. 

Chancellor's award of separate mainte- 
nance to the wife was not excessive where 
the chancellor took into consideration all 
the relevant factors when determining the 
appropriate amount of the payments; the 
award was equitable due to the wife's poor 
health and the great disparity between 
their respective incomes. Myers v. Myers, 
— So. 2d — , 2003 Miss. App. LEXIS 1165 
(Miss. Ct. App. June 17, 2003). 

A chancellor properly set aside a sepa- 
rate maintenance agreement where the 
parties' marriage was void under § 93-1-1 
because they were uncle and niece; equi- 
table estoppel was not available, since the 
parties had equal access to all the facts 
and ample opportunity to investigate the 
legality of the marriage, and public policy 
prevented validation of the void marriage 
by the doctrine of estoppel. Weeks v. 
Weeks, 654 So. 2d 33 (Miss. 1995). 

A chancellor did not err in ordering a 
wife to "maintain medical insurance" for 
the parties' 2 children as a form of sepa- 
rate maintenance where the wife's income 
exceeded the husband's throughout the 
marriage, the wife's income was $2932 per 
month, the husband's income was $2166 
per month, there was no indication that 
the wife could not secure medical insur- 



ance through her employment, and it was 
the chancellor's intention to encourage 
the parties to resume cohabitation. Steen 
v. Steen, 641 So. 2d 1167 (Miss. 1994). 

A wife was not entitled to separate 
maintenance where her efforts, attitude 
and desires to live beyond her husband's 
financial means contributed to the parties' 
separation because of the psychological 
makeup of her husband and the husband's 
leaving the marriage was justified, even 
though the wife made efforts to salvage 
the marriage after the separation by seek- 
ing marital counseling. Ramsey v. State, 
554 So. 2d 300 (Miss. 1989). 

An award of separate maintenance and 
child support to the wife and the parties' 3 
children of approximately 41 percent of 
the husband's $88,700 annual salary was 
reasonable where both parties were in 
good health, the husband's earning power 
was approximately 4 times as great as the 
wife's, and the needs of the wife and the 
children were reasonable in light of the 
style of living to which they had become 
accustomed. Ramsey v. State, 554 So. 2d 
300 (Miss. 1989). 

A separate maintenance award in the 
form of a "lump sum" is inappropriate as it 
runs contrary to the basic purpose of sep- 
arate maintenance, which is to order the 
husband to re-enter the marital relation- 
ship or pay support to the wife. Presum- 
ably, if "lump sum" separate maintenance 
were allowed, the husband would con- 
tinue to owe his wife this vested amount 
even if he resumed the marital relation- 
ship, which runs contrary to the policies 
concerning separate maintenance. Wil- 
liams v. Williams, 528 So. 2d 296 (Miss. 
1988). 

Separate maintenance is a monetary 
amount for support and does not extend to 
division of marital assets. As a Chancery 
Court has no authority to divest title to 
property from the husband on an order of 
separate maintenance, it likewise lacks 
authority to vest title to property in the 
husband in a separate maintenance 
award. Thompson v. Thompson, 527 So. 2d 
617 (Miss. 1988). 

An earlier decree of separate mainte- 
nance did not bar the relitigation of the 
issue of maintenance in a divorce decree 
but, rather, the earlier decree for separate 
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maintenance could be modified upon a 
showing of a material or substantial 
change of circumstances arising subse- 
quent to the date of that decree. Rodriquez 
v. State, 498 So. 2d 1230 (Miss. 1986). 

In setting amount to be paid by hus- 
band to wife as separate maintenance, 
court may not deprive husband of reason- 
able standard of living in effort to force 
reconciliation of parties desired by wife; 
nor may husband be ordered to pay un- 
specified sum for utilities, upon submis- 
sion of bills to him by wife. Tanner v. 
Tanner, 481 So. 2d 1063 (Miss. 1985). 

Wife is entitled to separate mainte- 
nance where husband leaves wife and 
refuses to return, while she states that 
she is willing to accept him back. 
Kergosien v. Kergosien, 471 So. 2d 1206 
(Miss. 1985). 

Wife need not be granted separate 
maintenance where both spouses are 
about equally to blame for separation. 
Churchill v. Churchill, 467 So. 2d 948 
(Miss. 1985). 

Where a wife's conduct materially con- 
tributes to a separation she is not entitled 
to separate support and maintenance. Cox 
v. Cox, 279 So. 2d 612 (Miss. 1973). 

Where the complainant-husband's 
charges of his wife's infidelity were over- 
whelmingly established by the evidence 
and her conduct, at least in part, was not 
condoned, and the wife filed a cross-action 
for divorce on the ground of her husband's 
alleged cruelty, it was error on the part of 
the trial court to refuse to grant either 
party a divorce but, instead, to enter a 
decree of separate maintenance requiring 
the husband to support his wife; and on 
appeal the decree of separate mainte- 
nance was set aside and the husband was 
awarded a divorce on his original bill of 
complaint. King v. King, 191 So. 2d 409 
(Miss. 1966). 

Where a wife was guilty of desertion in 
leaving her husband in the first place and 
had no intention of returning, the subse- 
quent filing by her of a bill for separate 
maintenance did not toll the statute. 
Leggett v. Leggett, 185 So. 2d 431 (Miss. 
1966). 

Separate maintenance should not be 
awarded to a wife whose separation from 
her husband is in part attributable to her 



fault. King v. King, 246 Miss. 798, 152 So. 
2d 889 (1963). 

Decree in separate maintenance suit is 
conclusive, as res adjudicata, in subse- 
quent divorce suit, so far as concerns any 
issue which was litigated between parties 
in separate maintenance suit, and if issue 
was decided in favor of wife in that suit, it 
bars husband in any subsequent divorce 
suit brought by him predicated on facts 
which were in existence at time of main- 
tenance decree and which were put in 
issue and decided in favor of wife therein. 
Van Norman v. Van Norman, 205 Miss. 
114, 38 So. 2d 452 (1949). 

This section [Code 1942, § 2743] ap- 
plies only in divorce cases, and not in 
cases involving separate maintenance 
only. Wilson v. Wilson, 198 Miss. 334, 22 
So. 2d 161 (1945), modified, 23 So. 2d 303 
(Miss. 1945). 

Suits for separate maintenance, 
wherein there is no prayer by bill or 
cross-bill for divorce, are not based upon 
this section [Code 1942, § 2743] or any 
other statute, but are lodged in the equity 
jurisdiction of the chancery courts and are 
regulated by equitable principles indepen- 
dently of, and apart from, statutes of di- 
vorce. Wilson v. Wilson, 198 Miss. 334, 22 
So. 2d 161 (1945), modified, 23 So. 2d 303 
(Miss. 1945). 

Alimony may be decreed upon a bill by 
which no divorce is sought. Crawford v. 
Crawford, 158 Miss. 382, 130 So. 688 
(1930). 

14. Court's power or discretion. 

A chancellor errs in making an alimony 
determination where he fails to follow the 
proper procedure to determine the appro- 
priate division of marital property and 
award of alimony: (1) the chancellor is to 
classify the parties' assets as marital or 
nonmarital; (2) the chancellor is to evalu- 
ate and equitably divide the marital prop- 
erty employing the Ferguson factors as 
guidelines in light of each party's nonmar- 
ital property, but property division should 
be based upon a determination of fair 
market value of the assets, these valua- 
tions should be the initial step before 
determining division, and the chancellor 
must assume that the contributions and 
efforts of the marital partners, whether 
economic, domestic, or otherwise, are of 
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equal value in determining a division of 
assets; (3) if the marital assets, after eq- 
uitable division and in light of the parties' 
nonmarital assets, will adequately pro- 
vide for both parties, then no more need be 
done; and (4) if an equitable division of 
marital property, considered with each 
party's nonmarital assets, leaves a deficit 
for one party, then alimony should be 
considered. A chancellor erred where he 
failed to consider a wife's domestic contri- 
butions equally with her husband's eco- 
nomic contributions, where he improperly 
applied an alimony standard of "sem- 
blance of living" rather than "standard of 
living to which the wife was accustomed", 
where he failed to properly apply the 
Hemsley factors to division of marital 
property, and where he failed to properly 
apply the Ferguson factors as guidelines 
to dividing that property. Johnson v. John- 
son, — So. 2d — , 2003 Miss. App. LEXIS 
1203 (Miss. Ct. App. Dec. 16, 2003). 

In the context of property division or 
alimony in a divorce proceeding, when a 
chancellor provides a recitation of facts in 
his judgment that covers most, if not all 
the Ferguson and Armstrong factors, no 
reversal is required; a chancellor is in the 
best position to hear the testimony and 
view the evidence. Palmer v. Palmer, 841 
So. 2d 185 (Miss. Ct. App. 2003). 

Where trial court took into consider- 
ation wife's need for financial security in 
regards to her lack of earning capacity, as 
well as the prior property settlement 
agreement of the parties, there was no 
abuse of discretion in the trial court's 
award of alimony to the wife. Riley v. 
Riley, 846 So. 2d 282 (Miss. Ct. App. 2003). 

Whether to award alimony and amount 
of alimony to be awarded are largely 
within chancellor's discretion. Parsons v. 
Parsons, 678 So. 2d 701 (Miss. 1996). 

A chancellor may place a time limitation 
on periodic alimony which is called "reha- 
bilitative periodic alimony" for rehabilita- 
tive purposes. Hubbard v. Hubbard, 656 
So. 2d 124 (Miss. 1995). 

Broad authority is vested in the chan- 
cery courts to provide for the material 
needs of spouses incident to divorce; there 
are several forms of aid including, but not 
limited to: (a) periodic alimony, sometimes 
called permanent or continuing alimony; 



(b) lump sum alimony or alimony in gross; 

(c) division of jointly accumulated prop- 
erty; and (d) award of equitable interest in 
property. There are no clear lines of de- 
marcation between these, nor should 
there be, and courts are authorized in 
their sound discretion to use one or sev- 
eral or all in combination. What is com- 
monly referred to as periodic alimony ter- 
minates automatically upon the death of 
the obligor or the remarriage of the obli- 
gee. Periodic alimony is subject to modifi- 
cation or termination in the event of a 
material change of circumstances subse- 
quent to the decree awarding alimony; 
such a modification may be made only 
upon order of the chancery court. Periodic 
alimony becomes vested only on the date 
each periodic payment becomes due. In 
contrast, what is commonly referred to as 
lump sum alimony is that ordered by the 
court in such form and manner that from 
the outset it becomes fixed and irrevoca- 
ble. Lump sum alimony may be payable in 
a single lump sum or in fixed periodic 
installments. It may be payable in cash or 
in kind or in combination thereof. It is a 
final settlement between the husband and 
wife and may not be changed or modified 
by either party, absent fraud. Lump sum 
alimony is vested in the obligee when the 
judgment awarding it becomes final, ret- 
roactive to the date the judgment is en- 
tered. It becomes an obligation of the 
estate of the obligor if he or she dies before 
payment. Because of these important dif- 
ferences between the 2 forms of alimony, 
chancery courts are urged to be as clear as 
possible in providing the terms and effects 
of an alimony award. Bowe v. Bowe, 557 
So. 2d 793 (Miss. 1990). 

Failure to award any alimony is not 
necessarily an abuse of discretion. 
Dickerson v. Dickerson, 245 Miss. 370, 148 
So. 2d 510 (1963). 

Court's power to award alimony does 
not extend to requiring husband to join 
wife in conveyance of jointly owned timber 
so that wife may receive the entire pro- 
ceeds. Jones v. Jones, 234 Miss. 461, 106 
So. 2d 134 (1958). 

Award of permanent alimony is discre- 
tionary with court. Winkler v. Winkler, 
104 Miss. 1, 61 So. 1 (1913); Yelverton v. 
Yelverton, 200 Miss. 569, 28 So. 2d 176 
(1946). 
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Matter of awarding alimony, both tem- 
porary and permanent, is largely within 
discretion of trial court, and is not subject 
to revision and correction on appeal un- 
less it is erroneous on its face, or unjust to 
either party, or oppressive. Gresham v. 
Gresham, 198 Miss. 43, 21 So. 2d 414 
(1945). 

15. Alimony pendente lite. 

The fact that a divorced plaintiff contin- 
ued to live under the same roof with the 
defendant after filing the complaint is a 
heavy factor to be weighed in considering 
whether he or she has a valid cause, 
though it does not in and of itself compel a 
denial of divorce; it is conceivably possible 
for valid grounds for divorce to exist de- 
spite this. Lawyers representing persons 
seeking a divorce have the obligation to 
advise and warn them about the undesir- 
ability of continuing to live in the same 
household following the filing of the suit, 
and they have the obligation to seek and 
press for a temporary hearing before the 
chancellor to secure alimony pendente lite 
and temporary support money. Jethrow v. 
Jethrow, 571 So. 2d 270 (Miss. 1990). 

Noncompliance with order to pay solici- 
tors' fees and alimony pendente lite is 
ground for dismissal of appeal. Creel v. 
Creel, 29 So. 2d 838 (Miss. 1947). 

Refusal to allow alimony pendente lite 
and attorney's fees to woman who married 
permanently insane person, when she 
knew he was in institution for insane, and 
did not live with such person for more 
than a few days, held not abuse of discre- 
tion. Parkinson v. Mills, 172 Miss. 784, 
159 So. 651 (1935). 

Whether wife's bill presents cause for 
temporary alimony, whether she requires 
it, and husband's pecuniary circum- 
stances are to be considered; wife's mis- 
conduct not subject of inquiry. Elam v. 
Elam, 129 Miss. 36, 91 So. 702 (1922). 

Where husband sues for divorce, on 
wife's bill for alimony and to set aside 
husband's fraudulent conveyance, she 
should be allowed attorney's fees and ali- 
mony pendente lite. McNeil v. McNeil, 127 
Miss. 616, 90 So. 327 (1922). 

Wife not entitled to alimony pendente 
lite, where her estate sufficient. Evans v. 
Evans, 126 Miss. 1, 88 So. 481 (1921). 



In suit to annul defendant wife not 
entitled to temporary alimony unless mar- 
riage prima facie void. Sims v. Sims, 122 
Miss. 745, 85 So. 73 (1920). 

16. Practice and procedure. 

When the chancellor, in the judgment of 
divorce, ordered the husband to pay reha- 
bilitative alimony for six months and nei- 
ther the husband nor the wife appealed, 
that judgment became final. The review 
provision was contained in the judgment 
of divorce, not in a separate temporary 
order, and the consequences flowing from 
the finality of that judgment were binding 
on both parties; thus, the chancellor erred 
in converting the rehabilitative alimony 
into permanent periodic alimony. Oster v. 
Oster, — So. 2d — , 2004 Miss. App. LEXIS 
377 (Miss. Ct. App. Apr. 27, 2004). 

In wife's action for delinquent child sup- 
port and delinquent spousal support, 
there were two judgments, an interim 
judgment, which did not mention the hus- 
band's motion for modification, and the 
final judgment which stated that the mo- 
tion for modification was denied; applying 
Brennan v. Brennan, the appellate court 
held the entry of the latter judgment, 
effective retroactively to the former judg- 
ment, cleansed the husband's hands, since 
it was the first judgment that was entered 
after the trial court specifically refused to 
hear the husband's motion for modifica- 
tion due to the fact that the husband came 
into court with unclean hands. Cook v. 
Whiddon, 866 So. 2d 494 (Miss. Ct. App. 
2004). 

In a case involving a dispute over a 
lump sum alimony award, a chancery 
court should have considered the changed 
financial circumstances of the parties 
when the case was remanded for further 
proceedings. Haney v. Haney, — So. 2d — , 
2003 Miss. App. LEXIS 1114 (Miss. Ct. 
App. Nov. 25, 2003). 

In a case involving a dispute over an 
alimony award, a chancery court erred in 
awarding attorney's fees to a former wife 
because the wife had the ability to pay the 
fees based on separate assets and an 
award of lump sum alimony. Haney v. 
Haney, — So. 2d — , 2003 Miss. App. 
LEXIS 1114 (Miss. Ct. App. Nov. 25, 2003). 

Where a case was remanded because 
the chancellor failed to make sufficient 
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findings in support of his division and 
classification of marital property, the 
chancellor also had to revisit his award of 
permanent periodic alimony to the former 
wife, as equitable division and alimony 
were linked and when one expanded, the 
other had to recede. Lauro v. Lauro, 847 
So. 2d 843 (Miss. 2003). 

Chancellor abused her discretion by al- 
lowing a wife to put forward evidence of 
her need for temporary rehabilitative ali- 
mony, in order "to be fair to both parties 
and to do equity," where there had been no 
mention of alimony in the pre-trial state- 
ment. Singley v. Singley, — So. 2d — , 2003 
Miss. LEXIS 283 (Miss. June 12, 2003). 

A chancellor's determination that a wife 
was not entitled to periodic alimony was 
premature where the husband's principal 
asset was in bankruptcy, since the value of 
the husband's estate was not before the 
court due to the bankruptcy proceedings; 
the issue of periodic alimony should have 
remained in the trial court pending the 
conclusion of the bankruptcy proceedings. 
Heigle v. Heigle, 654 So. 2d 895 (Miss. 
1995). 

An award of lump sum alimony was not 
beyond the scope of the pleadings, even 
though the complaint did not specifically 
request lump sum or periodic alimony, but 
instead requested permanent support and 
maintenance and other general relief, 
since the husband could not reasonably be 
said to have been surprised by the award 
of alimony in a divorce action. Crowe v. 
Crowe, 641 So. 2d 1100 (Miss. 1994). 

A judgment of alimony was properly 
awarded, even though the original com- 
plaint was for separate maintenance and 
was not formally amended, where there 
was nothing inherent in the substance of 
the claim to prevent the separate mainte- 
nance action from being converted to one 
for alimony, and the issue of alimony was 
tried by consent. Weiss v. Weiss, 579 So. 
2d 539 (Miss. 1991). 

A court's exercise of jurisdiction to de- 
termine alimony was not improper where 
the parties were previously granted a for- 
eign divorce with reservation of the right 
to litigate alimony, and the statutory res- 
idency jurisdictional requirement was sat- 
isfied. Weiss v. Weiss, 579 So. 2d 539 
(Miss. 1991). 



Where parties incomes were not suffi- 
cient to meet expenses at time of trial, 
Chancery Court should have retained ju- 
risdiction over question of alimony and if 
at later date husband's dental practice 
became successful financially, court would 
have authority to award such alimony as 
may at that time be fair and equitable; in 
cases where facts do not justify present 
award of alimony, Chancery Court gener- 
ally ought to retain jurisdiction over ques- 
tion of alimony, and need not award nom- 
inal alimony in order to allow for 
modification in event that earning power 
of one spouse increases. McNally v. 
McNally, 516 So. 2d 499 (Miss. 1987). 

Award to wife of alimony and child 
support where such is not sought in plead- 
ings is error, because it deprives husband 
of due process, although such judgments 
are not void; therefore, where husband 
paid alimony and child support for 3 years 
before complaining about due process vio- 
lation, decree is final and due process 
right has been waived. Miller v. Miller, 
512 So. 2d 1286 (Miss. 1987). 

In a divorce action instituted by a hus- 
band against his wife, provisions of the 
decree requiring the husband to furnish 
an automobile and to make mortgage pay- 
ments would be upheld where these allow- 
ances were elements of child support, and 
the husband had injected the question of 
custody and support of the minor child in 
his original bill of complaint. Diamond v. 
Diamond, 403 So. 2d 129 (Miss. 1981), but 
see Queen v. Queen, 551 So. 2d 197 (Miss. 
1989). 

II. CUSTODY. 

17. Generally. 

Trial court did not abuse its discretion 
in awarding primary physical custody of 
minor children to the mother because 
there was evidence in the record to sup- 
port the findings that the continuity of 
care prior to the separation favored the 
mother because she had been the primary 
caretaker, and the mother's parenting 
skills favored her as well, and evidence 
raised by the father of the mother's gam- 
bling activities and relationships with 
other men did not demonstrate the moth- 
er's unfitness as a custodial parent; while 
there was evidence that tended to weigh 
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in favor of the father's ability to be the 
preferred caregiver of the children, it was 
the trial court's duty to weigh the evi- 
dence, make witness credibility assess- 
ments, and reach a determination that 
best served the interests of the children, 
and because it appeared that this was 
done, the judgment was affirmed. Ivy v. 
Ivy, 863 So. 2d 1010 (Miss. Ct. App. 2004). 

No indication existed that the chancel- 
lor considered the appointment of a 
guardian ad litem to be mandatory based 
on allegations of neglect or abuse of the 
child; Miss. Code Ann. § 93-5-23 afforded 
the chancellor some discretion in whether 
there was a legitimate issue of neglect or 
abuse, and the father's representations to 
the chancellor, even if exaggerated, were 
not so egregious as to render him unfit to 
serve as a custodial parent. Johnson v. 
Johnson, 872 So. 2d 92 (Miss. Ct. App. 
2004). 

Because of the apparently limited assis- 
tance a guardian ad litem could have 
rendered, the chancellor's decision 
against making such an appointment did 
not constitute such an abuse of discretion 
as to constitute reversible error; the 
guardian ad litem would have considered 
the same information that was presented 
to the chancellor in open court and that 
would have offered an opinion as to what 
arrangement would best serve the child's 
interest. Loomis v. Bugg, 872 So. 2d 694 
(Miss. Ct. App. 2004). 

The chancellor erred in determining 
that he did not have the power to make a 
custody award to a stepparent and thus 
make no custody decision whatsoever 
even after expressly finding the natural 
parent unfit; where it is in the best inter- 
ests of the child, temporary cus- 
tody/guardianship should be given to a 
stepparent, until such time as the biolog- 
ical parent can be located and given 
proper notice. Logan v. Logan, 730 So. 2d 
1124 (Miss. 1998). 

In all child custody cases, polestar con- 
sideration is the best interest of the child. 
Touchstone v. Touchstone, 682 So. 2d 374 
(Miss. 1996). 

In all child custody cases, polestar con- 
sideration is best interest of child. Riley v. 
Doerner, 677 So. 2d 740 (Miss. 1996). 

A court order requiring a custodial 
mother to obtain court approval before she 



could move her residence was erroneous 
and unenforceable. It is an incident of 
custody that the parent having physical 
custody provide a residence for the child 
where he or she thinks is appropriate; the 
location of this residence is a matter com- 
mitted to the discretion of the custodial 
parent in the first instance. A court may 
only intervene where there has been a 
material change in circumstances which 
adversely affect the child and it is shown 
that the best interests of the child require 
a modification of custody; a change of 
residence is not per se a change of circum- 
stance. Bell v. Bell, 572 So. 2d 841 (Miss. 
1990). 

An award of child custody to the mother 
was not manifestly wrong, even though 
there was testimony that the children at 
times went unsupervised, where the court 
did not find that the mother was unfit to 
have the care and custody of the children. 
Martin v. Martin, 566 So. 2d 704 (Miss. 
1990). 

County agency had no duty, under due 
process clause of Federal Constitution's 
Fourteenth Amendment, to protect child 
against abuse by his father while child 
was in father's custody. DeShaney v. 
Winnebago County Dep't of Social Servs., 
489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 
249 (1989). 

In a divorce suit wherein the husband 
answered and cross-claimed for divorce 
and for custody of the parties' minor child 
and, where in the interim, the child was 
found to be a neglected child while in 
mother's custody and custody was given to 
child's maternal grandfather by youth 
court referee, the chancellor, who, at the 
divorce hearing, refused to hear testimony 
on child's custody, left child in custody of 
maternal grandfather, and granted di- 
vorce on irreconcilable differences, was 
without authority to substitute youth 
court referee's judgment, and in so doing, 
he deprived natural father of right to be 
heard on the custody of his son. Keely v. 
Keely, 495 So. 2d 452 (Miss. 1986). 

The object of any child custody and 
support decree is the accomplishment of 
that which is in the best interest of the 
child. Leonard v. Leonard, 486 So. 2d 1240 
(Miss. 1986). 

The trial court is authorized by this 
statute to reexamine the question of child 
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custody or support at any time on a show- 
ing of changed circumstances, regardless 
of the pendency of an appeal. Smith v. 
Necaise, 357 So. 2d 931 (Miss. 1978). 

In arriving at the proper solution of a 
custodial problem the chancellor is in a 
particularly advantageous position, and 
under evidence in a proceeding to modify a 
final divorce decree as to custody of four 
minor children, the chancellor did not 
abuse his discretion in determining that 
both parents were personally unfit and 
unsuitable for custody, and in granting 
temporary care, custody, and control to 
the maternal grandparents, leaving the 
door open for the parents to come back 
into court if there should be a material 
change in their circumstances and if they 
should rehabilitate and prove themselves. 
Morris v. Morris, 245 So. 2d 22 (Miss. 
1971). 

The chancery court has the inherent 
power, and it is its duty, where the issue is 
before the court by proper pleadings, sup- 
ported by competent evidence, in proceed- 
ings in which it has jurisdiction of the 
parties and subject matter, to make such 
orders and decrees from time to time as 
will protect and promote the best interest 
of minor children. Webb v. State, 186 So. 
2d 462 (Miss. 1966). 

The question of a child's custody is an 
issue of fact for the trial court. Rubisoff v. 
Rubisoff, 242 Miss. 225, 133 So. 2d 534 
(1961). 

Subsequent abandonment of a child 
does not indicate fraud in obtaining an 
award of custody. Rubisoff v. Rubisoff, 242 
Miss. 225, 133 So. 2d 534 (1961). 

The chancery court has a broad discre- 
tion in awarding custody of children. 
Brown v. Brown, 237 Miss. 53, 112 So. 2d 
556 (1959). 

The chancery court has a broad discre- 
tion in determining the issue of custody of 
child in reference of what is best for the 
welfare of the child. Boswell v. Pope, 213 
Miss. 31, 56 So. 2d 1 (1952). 

Decree of chancery court awarding cus- 
tody of children must be given due recog- 
nition and its provisions be protected 
against modification save by court which 
made initial award. Hinman v. Craft, 204 
Miss. 568, 37 So. 2d 770 (1948). 

A decree of permanent custody cannot 
be made in vacation. Gordon v. Gordon, 
196 Miss. 476, 17 So. 2d 191 (1944). 



Court can inquire into custody of child 
as between parents divorced in foreign 
state. Haynie v. Hudgins, 122 Miss. 838, 
85 So. 99 (1920). 

The statute annuls the paramount right 
of the father, as it existed at the common 
law, to the custody of the children. Cocke 
v. Hannum, 39 Miss. 423 (1860). 

18. Factors in determining award of 
custody. 

Chancery court did not make specific 
findings of fact concerning child custody; 
therefore, the appellate court had to re- 
mand for consideration of all the neces- 
sary factors and on-the-record factual 
findings. Franklin v. Franklin, 864 So. 2d 
970 (Miss. Ct. App. 2003). 

Father was properly awarded custody of 
parties' two minor boys because the 
Albright factors were properly considered, 
as both children were boys, and the com- 
pelling interest in keeping siblings to- 
gether outweighed the "tender years" pre- 
sumption; the father was involved in 
extracurricular activities and sports with 
the boys; and one of the children had a 
stronger bond with his father than his 
mother. Steverson v. Steverson, 846 So. 2d 
304 (Miss. Ct. App. 2003). 

Chancellor did not err by awarding pri- 
mary care of a minor child to a husband 
because the evidence showed that the hus- 
band had extended family to care for the 
child, and the child needed the guidance of 
his father; the parties' religious differ- 
ences were irrelevant to the custody deter- 
mination. Messer v. Messer, 850 So. 2d 
161 (Miss. Ct. App. 2003). 

Chancellor improperly granted custody 
in favor of a mother where the evidence 
showed that the mother was unable to 
provide a stable environment for the child 
because of her medical condition; the 
chancellor also erroneous determined that 
the father was unable to provide daycare 
or housing and that the mother had pro- 
vided continuous care for the child before 
the parties' divorce. Divers v. Divers, 856 
So. 2d 370 (Miss. Ct. App. 2003). 

Custody decision reversed and re- 
manded where chancellor failed to con- 
sider each of the factors set out in Albright 
v. Albright, 437 So. 2d 1003, 1005 
(Miss. 1983) in both his oral statement and 
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written order. Hamilton v. Hamilton, 755 
So. 2d 528 (Miss. Ct. App. 1999). 

There is no hard and fast rule that the 
best interest of siblings will be served by 
keeping them together. Bredemeier v. 
Jackson, 689 So. 2d 770 (Miss. 1997). 

A chancellor did not err in awarding 
permanent primary child custody to the 
mother, even though she had committed 
adultery and temporary custody had been 
awarded to the father, where the chancel- 
lor found that the mother had greater 
willingness and capacity to learn proper 
parenting skills, the father's psychological 
profile was potentially detrimental to the 
children, and "coaching" of the children 
had occurred while they were in the fa- 
ther's custody. Williams v. Williams, 656 
So. 2d 325 (Miss. 1995). 

The doctrine of unclean hands cannot 
override a chancellor's duty to award cus- 
tody in the best interests of the child. 
Shelton v. Shelton, 653 So. 2d 283 (Miss. 
1995). 

A chancellor did not abuse his discretion 
in awarding custody of a 14-year-old boy 
to his mother on the ground that the 
father was unfit to be a parent, even 
though the child testified that he pre- 
ferred to live with his father, where the 
child's testimony indicated that his rela- 
tionship with his mother would seriously 
deteriorate if he were allowed to live with 
his father, and the father had encouraged 
the child to ignore and disobey his mother, 
allowed him to chew tobacco and dip snuff, 
allowed him to ride a 4-wheeler without 
adult supervision, allowed him to carry 
and shoot a .357 magnum pistol without 
adult supervision, kept his supply of por- 
nographic movies in the child's bedroom, 
told him he would buy the child a truck if 
he stayed with him after the divorce, and 
belittled his wife in the child's presence 
and encouraged the child to do the same. 
Ferguson v. Ferguson, 639 So. 2d 921 
(Miss. 1994). 

The presumption in favor of awarding 
custody of a child to a natural parent 
should prevail over any imperative re- 
garding the separating of siblings. Sellers 
v. Sellers, 638 So. 2d 481 (Miss. 1994). 

A chancellor erred in awarding custody 
of a child to her maternal aunt rather 
than her father where there was no find- 



ing that the father was unfit to have 
custody of the child, and the main founda- 
tion for the ruling was the chancellor's 
concern about separating the child from 
her half-brother; while the separation of 
siblings may be an important consider- 
ation, it may not be used as a basis to 
deprive a parent of his or her child in favor 
of a third party unless the parent has been 
found to be unfit. Sellers v. Sellers, 638 So. 
2d 481 (Miss. 1994). 

A chancellor did not err in awarding 
custody of a child to his father, even 
though the mother "may have presented 
enough evidence at trial to let one con- 
clude that custody should have been 
awarded to her," where the weight of the 
evidence in favor of the mother was not so 
great as to make an award of custody to 
the father erroneous, the wife stated that 
the father was a good parent and that he 
and the child were close, and the only 
evidence of the father's alleged physical 
abuse of the child was the mother's uncor- 
roborated testimony. Chamblee v. 
Chamblee, 637 So. 2d 850 (Miss. 1994). 

A chancellor did not err in awarding 
physical custody of 2 minor children to 
their mother where the chancellor 
awarded the parents joint legal custody, 
both parents were found to be fit and 
proper parents, the mother was the pri- 
mary caregiver though both parents 
played active parenting roles, the father 
had a work schedule based on 12-hour 
shifts and the only option he had consid- 
ered for child care while he was at work 
was his elderly mother who had suffered a 
stroke, the father did not dispute the 
mother's ability to care for the children, 
and the father was given liberal visitation 
rights. Moak v. Moak, 631 So. 2d 196 
(Miss. 1994). 

An award of custody to the father based 
on the finding that the father was more 
morally fit than the mother to care for the 
child was erroneous to the extent that it 
was based on a finding of adultery by the 
wife where the evidence of adultery was 
neither clear nor convincing and did not 
rise above mere conjecture. McAdory v. 
McAdory, 608 So. 2d 695 (Miss. 1992). 

A trial court did not abuse its discretion 
in awarding custody of 2 minor children to 
their father, though both parents were 
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suitable choices for custody, where the 
mother had previously "secreted the chil- 
dren" for approximately three weeks, and 
the father had possession of the parties' 
house which would give the children sta- 
bility of the home environment and place 
them in familiar surroundings. Faries v. 
Faries, 607 So. 2d 1204 (Miss. 1992). 

There was no abuse of discretion in 
visitation provisions which granted a fa- 
ther visitation with his 15-year-old son 7 
days at Christmas and 2 weeks during the 
summer, "and such other visitation as 
could be worked out" between the father 
and son, where the father had voluntarily 
moved to another state which made regu- 
lar visitation more difficult, the father 
chose to live in a home which was several 
levels below what he could actually afford 
and provided little or no testimony of 
features of the home which might be con- 
ducive to visitation, and the son testified 
that he disliked the father. Caldwell v. 
Caldwell, 579 So. 2d 543 (Miss. 1991). 

A child custody agreement which pro- 
vides that the child or children must until 
majority reside in a particular community, 
is contrary to the best interests of the 
children and should not be approved by 
the court. Such agreements that have 
been approved are unenforceable. It is 
presumptuous for anyone, court or other- 
wise, to declare as an absolute that it is in 
the best interest of a young child that he 
or she spend his or her entire minority in 
a single community. Thus, courts may not 
require that children be reared in a single 
community come what may, and divorcing 
parents may not make such agreements 
which courts are obligated to enforce. 
Chancery courts must refuse to approve 
any child custody agreement presented 
under § 93-5-2 or otherwise which man- 
dates, without exception, that children be 
raised in a given community. Such agree- 
ments do not make "adequate and suffi- 
cient" provisions for the care and mainte- 
nance of children. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

A mother was unfit to have custody of 
her children where she had used mari- 
juana in the children's presence, she 
sometimes slept until 11:00 a.m. and the 
children would already be outside, unsu- 
pervised, by that time, and there was 



testimony that the children had not been 
adequately fed or clothed and that there 
had been a resulting deleterious effect on 
their health. White v. Thompson, 569 So. 
2d 1181 (Miss. 1990). 

In order to overcome the presumption 
that best interest of child will be served by 
child being in custody of his or her natural 
parent as against third party, there must 
be a clear showing that the natural parent 
has (1) abandoned the child; (2) the con- 
duct of the parent is so immoral as to be 
detrimental to child; or (3) that the parent 
is unfit mentally or otherwise to have 
custody. Keely v. Keely, 495 So. 2d 452 
(Miss. 1986). 

Award of custody of children to husband 
is not impermissibly based solely on wife's 
adultery where chancellor looks to work 
schedules, life styles, and other criteria 
and, while finding that no special circum- 
stances exist to justify granting custody to 
adulterous mother, considers adultery as 
but one factor in overall consideration. 
Carr v. Carr, 480 So. 2d 1120 (Miss. 1985). 

In determining relative fitness of par- 
ents to be awarded custody of child, adul- 
tery may be unwholesome influence and 
impairment to child's best interest or may 
have no effect; this factor should be con- 
sidered by trial court along with all others 
when making original custody determina- 
tions; marital fault should not be used as 
sanction in custody award. Carr v. Carr, 
480 So. 2d 1120 (Miss. 1985). 

Offshore oil workers, truck drivers, and 
other persons whose professions require 
them to be away from home for extended 
periods of time are not to be deprived of 
custody of children on that basis. Smith v. 
Todd, 464 So. 2d 1155 (Miss. 1985). 

That which will promote the best inter- 
est of the children is the criterion by 
which an award of custody should be 
made, and the problem of what is to the 
best interest of a child must be solved by a 
consideration of the relative fitness and 
ability of each parent to discharge the 
duties of nurture, maintenance, educa- 
tion, and training. Hodge v. Hodge, 186 
So. 2d 748 (Miss. 1966), error overruled, 
188 So. 2d 240 (Miss. 1966). 

In awarding the custody of a minor 
child, the welfare and the best interests of 
such child are of chief importance and of 



424 



Divorce and Alimony 



§ 93-5-23 



prime consideration. Cassell v. Cassell, 
211 Miss. 841, 52 So. 2d 918 (1951); Neal 
v. Neal, 238 Miss. 572, 119 So. 2d 273 
(1960). 

In considering the child's custody the 
paramount consideration is the child's 
welfare and a chancery court has a broad 
discretion in determining the factual is- 
sue. Bland v. Stoudemire, 219 Miss. 526, 
69 So. 2d 225 (1954). 

Child's welfare is paramount consider- 
ation. Haynie v. Hudgins, 122 Miss. 838, 
85 So. 99 (1920). 

Common law right of father to custody 
of children modified so that now best in- 
terest of child is prime consideration. 
Duncan v. Duncan, 119 Miss. 271, 80 So. 
697 (1919). 

19. Mother's right to custody. 

Chancellor did not err by not applying 
the "tender years" doctrine, because chan- 
cellors were required to weigh a number of 
factors, of which age was only one, and 
manifest error did not arise simply from 
failing to give custody of children of tender 
years to their mother. Steverson v. 
Steverson, 846 So. 2d 304 (Miss. Ct. App. 
2003). 

Custody of children may not be awarded 
solely on basis of tender age of children. 
Pellegrin v. Pellegrin, 478 So. 2d 306 
(Miss. 1985). 

Where it is clearly to the best interest of 
a child to remain with the mother, it may 
be proper to grant custody to the mother 
even though she may have been found 
guilty of adultery. Yates v. Yates, 284 So. 
2d 46 (Miss. 1973). 

Where a divorce was granted husband 
on grounds of his wife's adultery and 
drunkenness, temporary custody of chil- 
dren 5 and 8 years of age was awarded to 
the husband on showing that they would 
be properly cared for. Nix v. Nix, 253 Miss. 
565, 176 So. 2d 297 (1965). 

When a divorce has been properly 
granted because of the adultery of the 
wife, she is not entitled either to alimony 
or to the custody of the children. Keyes v. 
Keyes, 252 Miss. 138, 171 So. 2d 489, 32 
A.L.R.3d 1222 (1965). 

A husband acquiescing in an award of 
custody of a child to the wife, knowing her 
to be a narcotics addict, cannot be heard to 
say that the award was obtained by fraud. 



Rubisoff v. Rubisoff, 242 Miss. 225, 133 So. 
2d 534 (1961). 

In a habeas corpus proceeding by a 
mother against the paternal aunt and 
paternal grandparents seeking custody of 
two children awarded to the mother by a 
prior divorce decree, trial court committed 
reversible error in suppressing affidavits 
of nonresident witnesses whose atten- 
dance could not be procured, and award- 
ing mother custody of the children, with- 
out hearing evidence as to changed 
conditions and circumstances since the 
divorce decree, pertaining to abandon- 
ment, neglect, and alleged moral unfit- 
ness of the mother. Neal v. Neal, 238 Miss. 
572, 119 So. 2d 273 (1960). 

The chancery court has a broad discre- 
tion in awarding custody of children, 
which, however, is to be exercised in the 
light of the rule that custody of children of 
tender years should be awarded to the 
mother. Brown v. Brown, 237 Miss. 53, 112 
So. 2d 556 (1959). 

Where the wife was entitled to a divorce 
from the husband on grounds of cruel and 
inhuman treatment, and there was no 
proof of any immoral conduct on her part, 
the wife, as natural mother, was entitled 
to the custody of two minor children of the 
marriage as against their natural father, 
and their paternal grandparents, or either 
of them. Thames v. Thames, 233 Miss. 24, 
100 So. 2d 868 (1958), but see Cheatham 
v. Cheatham, 537 So. 2d 435 (Miss. 1988). 

Where decree of divorce in favor of hus- 
band was sustainable on ground of wife's 
adultery, award of alimony and custody of 
the youngest of three children, aged six 
years, to the wife was wholly reversed and 
vacated and a decree entered awarding 
the custody of the children to the father, 
leaving the privilege of visitation to the 
children open for the chancellor to deter- 
mine on remand. Winfield v. Winfield, 203 
Miss. 391, 35 So. 2d 443 (1948). 

When divorce has been properly 
granted because of the adultery of the 
wife, she is not entitled either to alimony 
or to the custody of the children, save 
temporarily as to an infant so young as 
not to permit separation from its mother, 
and save in exceptional circumstances. 
Winfield v. Winfield, 203 Miss. 391, 35 So. 
2d 443 (1948). 
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20. Jurisdiction. 

Chancellor who had proper jurisdiction 
over divorce action was also authorized, 
pursuant to Miss. Code Ann. § 93-5-23, to 
make any appropriate custodial and sup- 
port arrangements for the minor children. 
Scally v. Scally, 802 So. 2d 128 (Miss. Ct. 
App. 2001). 

The chancery judge who has in perso- 
nam jurisdiction over the parties of the 
marriage may deal not only with divorce 
but also with care, custody (which in- 
cludes visitation) and maintenance (sup- 
port) of the children. Peters v. Peters, 744 
So. 2d 803 (Miss. Ct. App. 1999). 

The youth court had exclusive jurisdic- 
tion to determine custody and visitation 
rights with respect to an abused child 
even though the youth court order was in 
direct conflict with a chancery court order 
in the parents' divorce proceedings which 
were being conducted concurrently with 
the youth court proceedings. DeLee v. 
Wilkinson County, 606 So. 2d 1125 (Miss. 
1992). 

Continuing and exclusive nature of 
chancery court jurisdiction over issues in- 
volving child custody precludes Youth 
Court from having exclusive original ju- 
risdiction over proceedings involving 
abused child, where allegations of abuse 
are raised in context of custody proceeding 
over which chancery court already exer- 
cises jurisdiction. Rights of minor child 
suspected of having been sexually abused 
by parent, to access to court, were not 
impaired by chancery court's considering 
allegations of sexual abuse without refer- 
ring matter to Youth Court; and even 
though Youth Court statute provided for 
exercise of exclusive jurisdiction over 
child abuse cases, such provision was not 
applicable to charges raised in case over 
which chancery court had already as- 
sumed and was exercising jurisdiction. 
Chrissy F. ex rel. Medley v. Mississippi 
Dep't of Pub. Welfare, 780 F. Supp. 1104 
(S.D. Miss. 1991), aff'd in part, rev'd on 
other grounds, 995 F.2d 595 (5th Cir. 
1993), reh'g denied, 3 F.3d 441 (5th Cir. 
1993), cert, denied, 510 U.S. 1214, 114 S. 
Ct. 1336, 127 L. Ed. 2d 684 (1994). 

Chancery court has exclusive and con- 
tinuing jurisdiction over custody proceed- 
ings, and may issue subsequent modifica- 



tions to one of its decrees as material 
change in circumstances may warrant. 
Chrissy F. ex rel. Medley v. Mississippi 
Dep't of Pub. Welfare, 780 F. Supp. 1104 
(S.D. Miss. 1991), aff'd in part, rev'd on 
other grounds, 995 F.2d 595 (5th Cir. 
1993), reh'g denied, 3 F.3d 441 (5th Cir. 
1993), cert, denied, 510 U.S. 1214, 114 S. 
Ct. 1336, 127 L. Ed. 2d 684 (1994). 

Although custody of a child may be 
awarded in a habeas corpus proceeding, 
support for the child and visitation rights 
of the parties may not be determined in 
the habeas corpus court. Thus, Chancery 
Court did not have continuing jurisdiction 
over child by virtue of decree previously 
rendered by it in habeas corpus proceed- 
ing. Roach v. Lang, 396 So. 2d 11 (Miss. 
1981). 

Where the chancery court had granted a 
divorce and had granted custody of the 
children to the mother, it had continuing 
jurisdiction to act on a subsequent peti- 
tion to modify the divorce decree as to 
custody, even though in the interim the 
youth court had stepped in to deal with a 
temporary emergency situation. Morris v. 
Morris, 245 So. 2d 22 (Miss. 1971). 

Exclusive jurisdiction of the custody of 
children as between their parents is 
vested in the chancery court in which the 
original divorce decree was entered, and 
as between the parties the youth court of 
another county had no authority to 
change or modify the chancery court's 
decree awarding custody. Ladner v. 
Ladner, 206 So. 2d 620 (Miss. 1968). 

The proper venue for a habeas corpus 
proceeding by a mother to obtain custody 
of her children from the father was in the 
county where the children resided in the 
custody of the father, rather than in the 
county where the decree, largely giving 
custody to the mother, was entered. Logan 
v. Rankin, 230 Miss. 749, 94 So. 2d 330 
(1957). 

Where the father invoked the jurisdic- 
tion of a Texas court to obtain custody of 
his children, after the mother, to whom 
custody had been largely awarded by the 
Mississippi court, had taken the children 
to that state, the judgment of the Texas 
court, awarding exclusive custody of the 
children to the mother, superseded the 
earlier decree of the Mississippi court, and 
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was entitled to full faith and credit, and 
was res adjudicata of the facts and cir- 
cumstances existing at the time of the 
rendition of the judgment. Logan v. Ran- 
kin, 230 Miss. 749, 94 So. 2d 330 (1957). 

The chancery court in granting a di- 
vorce is authorized to make such orders 
touching the care, custody and mainte- 
nance of the children of the marriage as 
may seem equitable and just and where 
the chancery court makes no order of 
custod}^, the county court has jurisdiction 
to issue writ of habeas corpus and to 
determine the rightful custody of the mi- 
nor. Payne v. Payne, 58 So. 2d 377 (Miss. 
1952). 

No adjudication will be made in divorce 
action as to custody of minor child of 
parties when child is beyond jurisdiction 
of court. Kincaid v. Kincaid, 207 Miss. 692, 
43 So. 2d 108, 15 A.L.R.2d 667 (1949). 

Jurisdiction of divorced husband's peti- 
tion for permanent care and custody of 
minor child then in custody of such hus- 
band, in which proceedings divorced wife 
was summoned but did not appear, was 
properly declined by chancery court, since 
proceeding was merely advisory and not 
adversary. Bobo v. Christian, 199 Miss. 
433, 25 So. 2d 325 (1946). 

While the general rule is that in order 
for a decree or judgment awarding the 
custody of children to be valid, the child or 
children must be within the territorial 
jurisdiction of the court, their removal 
from the jurisdiction prior to decree after 
the court has once acquired jurisdiction of 
such children does not deprive the court of 
jurisdiction to fix their custody. Cole v. 
Cole, 194 Miss. 292, 12 So. 2d 425 (1943). 

21. Practice and procedure. 

A mother's contention on appeal that 
the appointment of a guardian ad litem in 
a custody proceeding was improper was 
erroneous where both parties agreed to 
the appointment of the guardian ad litem. 
Foster v. Foster, 788 So. 2d 779 (Miss. Ct. 
App. 2000). 

A child custody order awarding the fa- 
ther custody of the parties' 2 children 
would be vacated where the mother did 
not have sufficient time to prepare for 2 
adverse witnesses and the custody ques- 
tion was extremely close, so that the 
mother's lack of an opportunity to prepare 



for the witnesses could have affected the 
evidence presented and, necessarily, the 
chancellor's decision. Schepens v. 
Schepens, 592 So. 2d 108 (Miss. 1991). 

The court may decree custody of the 
children even though there is no express 
prayer therefor. Dickerson v. Dickerson, 
245 Miss. 370, 148 So. 2d 510 (1963). 

In all cases except where a divorce is 
granted, or separate maintenance is de- 
creed, the right to the custody of children 
must be determined on habeas corpus and 
where the court dismissed the husband's 
divorce action on the ground that wife's 
prior divorce was valid, it was not error for 
the court not to retain the bill to deter- 
mine the question of custody. Payne v. 
Payne, 213 Miss. 815, 58 So. 2d 9 (1952). 

Custody of children may be awarded 
notwithstanding prayer for divorce is de- 
nied, custody not being dependent on de- 
cree of divorce. Davis v. Davis, 194 Miss. 
343, 12 So. 2d 435 (1943). 

Remarriage of a divorced wife entitled 
the divorced husband to a reassignment of 
a policy of insurance on his life, assigned 
by him to her under the alimony provi- 
sions of a divorce decree, requiring such 
assignment for the evident purpose of 
protecting her against failure of alimony 
payments by the death of the husband, 
since under the divorce decree the di- 
vorced wife did not receive absolute own- 
ership of the policy. East v. Collins, 194 
Miss. 281, 12 So. 2d 133, 145 A.L.R. 517 
(1943). 

III. SUPPORT OF CHILDREN. 

22. Generally. 

Trial court's determination that a 
twenty-year-old child was emancipated 
for purposes of a divorce action, despite 
the fact that the child met none of the 
three legal requirements listed in Miss. 
Code Ann. § 93-5-23 for emancipation, 
was harmless error; the child continued to 
live with his father until after his twenty- 
first birthday, and the father did not ask 
for child support in his pleadings or at 
trial. Ward v. Ward, 825 So. 2d 713 (Miss. 
Ct. App. 2002). 

Trial court did not abuse its discretion 
in determining that the former husband 
was entitled to a credit for the amount he 
paid as child support past the time his 
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oldest child turned 21-years-old as the 
former husband's duty of support termi- 
nated by operation of law at the time the 
older child turned 21-years-old. Houck v. 
Houck, 812 So. 2d 1139 (Miss. Ct. App. 
2002). 

When the equitable distribution of prop- 
erty acquired during the marriage is ac- 
complished, the resultant division of as- 
sets and liabilities must be factored into 
the determination of other financial mat- 
ters such as alimony and child support. 
Bennett v. Bennett, 650 So. 2d 517 (Miss. 
1995). 

A chancellor erred in ordering a father 
to pay child support without taking into 
consideration all the relevant factors, in- 
cluding the father's ability to pay and the 
mother's income. Powell v. Powell, 644 So. 
2d 269 (Miss. 1994). 

A disabled child's receipt of Supplemen- 
tal Security Income from the Social Secu- 
rity Administration does not reduce pa- 
rental support obligations. Hammett v. 
Woods, 602 So. 2d 825 (Miss. 1992). 

The conveyance of a former wife's inter- 
est in her residence to her former husband 
for a cash payment and mortgage assump- 
tion was a "sale" within the meaning of a 
property settlement agreement which was 
incorporated into the parties' final divorce 
decree, which provided that the former 
husband would continue to pay $350 per 
month toward the housing expenses of the 
parties' 2 minor children in the event the 
parties sold the residence. Thus, the for- 
mer husband's obligation to provide finan- 
cially for the housing expenses of his 2 
children continued, in spite of his argu- 
ment that his housing support obligation 
terminated because the transaction was 
not a "sale" within the meaning of the 
agreement in that it was not a sale to a 
third party. Webster v. Webster, 566 So. 2d 
214 (Miss. 1990). 

Social Security benefits received by a 
mother for the benefit of a minor child 
under the Social Security Act are consid- 
ered an alternative source of payment 
that satisfies child support and should be 
credited toward that obligation. Moreover, 
child support obligations are to be off-set, 
not only to the extent of payments actu- 
ally received under the Social Security 
Act, but also for payments that the child 



was entitled to receive, based on the par- 
ent's retirement. Thus, a father's child 
support obligations would be credited for 
social security benefits that the minor 
child was entitled to receive based on the 
father's retirement, even though social 
security benefits were elected based on 
the child's step-father's retirement. Brad- 
ley v. Holmes, 561 So. 2d 1034 (Miss. 
1990). 

Under § 93-5-23 and § 93-11-65, regu- 
lar child support is but one type of ex- 
pense which the court may award for the 
care and maintenance of children. Regu- 
lar child support refers to the sums of 
money which the particular parent is or- 
dered to pay for the child's basic, neces- 
sary living expenses, namely food, cloth- 
ing and shelter. Other sums which a 
parent may be ordered to pay for the care 
and maintenance of the child are the ex- 
penses of a college or other advanced 
education. Other items which may prop- 
erly be awarded pursuant to a valid child 
care and maintenance order are health 
related expenses such as reasonable and 
necessary medical, dental, optical, and 
psychiatric/psychological expenses. A par- 
ent can also be required to absorb insur- 
ance expenses such as maintaining medi- 
cal and hospitalization insurance on the 
child, and maintaining a life insurance 
policy on his or her own life with the child 
named as beneficiary. Additionally, a trial 
court may require a parent to furnish an 
automobile and make mortgage payments 
as part of an award for the care and 
maintenance of children. The foregoing 
items are not an exclusive listing, but are 
merely examples of the real distinction 
between regular child support and other 
types of payments for which the parent 
may become obligated under the terms of 
a valid child care and maintenance order 
under §§ 93-5-23 and 93-11-65. Nichols v. 
Tedder, 547 So. 2d 766, 77 A.L.R.4th 757 
(Miss. 1989). 

The object of any child custody and 
support decree is the accomplishment of 
that which is in the best interest of the 
child. Leonard v. Leonard, 486 So. 2d 1240 
(Miss. 1986). 

Duty of parent to support children after 
divorce is not affected by fact that parent 
adopted children of other spouse 3 months 
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prior to spouse's separation from parent. 
Adams v. Adams, 467 So. 2d 211 (Miss. 
1985). 

A trial court may, within the sound 
discretion of the chancellor, require contri- 
bution from the wife toward the support 
and maintenance of minor children of the 
marriage. Mclnnis v. Mclnnis, 227 So. 2d 
116 (Miss. 1969). 

A father is primarily required by law to 
support and maintain his children. King v. 
King, 191 So. 2d 409 (Miss. 1966). 

After a decree awarding a divorce and 
custody of children of the marriage, the 
court may from time to time make decrees 
in regard to the maintenance of the chil- 
dren. Crum v. Upchurch, 232 Miss. 74, 94 
So. 2d 321 (1957). 

It is the duty of a father to support his 
minor child even though it is not in his 
custody, but that of the mother. Lide v. 
Lide, 201 Miss. 849, 30 So. 2d 51 (1947). 

The obligation of a father to pay child 
support money under a divorce decree, in 
the absence of a change in the decree, is 
not relieved by misconduct of the child's 
mother which might be violative of the 
decree. Lide v. Lide, 201 Miss. 849, 30 So. 
2d 51 (1947). 

In divorce proceeding court had power 
to enter decree requiring that divorced 
father pay specified sum monthly to di- 
vorced mother for support of the parties' 
child. Collins v. Collins, 171 Miss. 891, 158 
So. 914 (1935). 

Duty of father to support children, 
whose custody awarded to wife, remains 
and divorced wife may recover such sup- 
port from him. Lee v. Lee, 135 Miss. 865, 
101 So. 345 (1924). 

It is parent's duty to support infant 
child. Rawlings v. Rawlings, 121 Miss. 
140, 83 So. 146, 7 A.L.R. 1259 (1919). 

23. Amount of support. 

Chancellor properly declined to apply 
the child support guidelines because the 
husband had no employment income, due 
to his incarceration; but as he had other 
assets, including half the equity in the 
marital home, the chancellor properly or- 
dered him to pay $ 225 per month in child 
support, plus support retroactive to the 
date of his incarceration, secured by a lien 
against his interest in the marital home. 



Avery v. Avery, 864 So. 2d 1054 (Miss. Ct. 
App. 2004). 

Circumstances affecting child support 
include parents' health, income sources, 
income tax obligations, and earning ca- 
pacities, child's reasonable needs, obli- 
gee's reasonable needs, obligor's neces- 
sary living expenses, and other relevant 
facts and circumstances shown by the 
evidence. Bredemeier v. Jackson, 689 So. 
2d 770 (Miss. 1997). 

A $350 per month award to be paid by a 
father for the support of his 3 children was 
manifestly erroneous where the father's 
adjusted gross income based on his salary, 
which was his only significant and reliable 
source of income, was approximately 
$2,350 per month, the guidelines set forth 
in § 99-19-101 suggested that he should 
pay $495 per month in child support, and 
the chancellor failed to make a specific 
finding on the record that application of 
the statutory guidelines would be unjust 
or inappropriate. Draper v. Draper, 658 
So. 2d 866 (Miss. 1995). 

A chancellor did not err in deviating 
from the child support guidelines set forth 
in § 43-19-101 when determining the 
amount of support to be paid by a father 
where she stated her reasons for depart- 
ing from the guidelines, including the fact 
that there was "considerable question as 
to the actual earnings" of the father. Gro- 
gan v. Grogan, 641 So. 2d 734 (Miss. 
1994). 

A chancellor did not abuse her discre- 
tion in ordering a father to pay $600 per 
month for the support of 2 children, in 
spite of the father's argument that $600 
per month constituted 27.5 percent of his 
adjusted gross income which was 7.5 per- 
cent greater than the percentage sug- 
gested by the statutory guidelines, where 
the mother's monthly net income was 
$1,168, her monthly expenses were 
$2,225, the chancellor was skeptical as to 
the father's true earnings, and the evi- 
dence suggested that the father had some 
alternative source of support that he had 
not disclosed. Grogan v. Grogan, 641 So. 
2d 734 (Miss. 1994). 

A chancellor did not abuse his discretion 
in ordering a father to pay $300 in child 
support for his 14-year-old son, in spite of 
the father's argument that the amount 
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was excessive because it exceeded 14 per- 
cent of his adjusted gross income which 
was above the statutory guidelines for one 
child set forth in § 43-19-101, where the 
record indicated that the father would be 
able to support himself as well as pay 
child support in the amount awarded. 
Ferguson v. Ferguson, 639 So. 2d 921 
(Miss. 1994). 

A chancellor erred in awarding child 
support to be paid by the father in the 
amount of $1,000 per month where the 
father earned approximately $8,000 per 
month, and it appeared that the chancel- 
lor had used $4,155 as the figure for the 
father's. Brennan v. Brennan, 638 So. 2d 
1320 (Miss. 1994). 

A child support award to be paid by a 
mother for the support of one child was 
not excessive where the mother's income 
was almost triple that of the father's, and 
the chancellor followed the guidelines set 
out in § 43-19-101 and awarded the 14 
percent of adjusted gross income sug- 
gested by the statute for the support of a 
single child. Chamblee v. Chamblee, 637 
So. 2d 850 (Miss. 1994). 

A child support award would be re- 
versed and remanded where the award 
was greater than the amount recom- 
mended by the guidelines in § 43-19-101, 
the chancellor did not make a specific 
finding as to the father's income or make 
any reference to the statutory child sup- 
port guidelines, and the final decree did 
not indicate the basis for the child support 
award. Dufour v. Dufour, 631 So. 2d 192 
(Miss. 1994). 

A chancellor abused his discretion in 
ordering a father to pay child support in 
the amount of $520 per month where, 
pursuant to the guidelines set forth in 
§ 43-19-101, the child support should 
have been $362 per month, and the fa- 
ther's expenses exceeded his net income 
by almost $250 a month. Dunn v. Dunn, 
609 So. 2d 1277 (Miss. 1992). 

Although a chancellor's award of child 
support to be paid by a father was not, 
standing alone, an abuse of discretion, the 
amount awarded for child support was an 
abuse of discretion when considered in 
conjunction with the alimony award and 
the income of the father. McEachern v. 
McEachern, 605 So. 2d 809 (Miss. 1992). 



A chancellor's departure from the guide- 
lines set forth in § 43-19-101 in determin- 
ing an appropriate amount of child sup- 
port was not error where the chancellor 
followed the statutory method of rebutting 
the presumption that 26 percent of the 
father's adjusted gross income was the 
appropriate amount of child support, and 
the record included a written finding, as 
required by § 43-19-103, that the guide- 
lines were inappropriate in that particu- 
lar case. McEachern v. McEachern, 605 
So. 2d 809 (Miss. 1992). 

It was not error for a trial court to 
consider a father's overtime pay in mea- 
suring his earning capacity to determine 
an appropriate child support award where 
the trial court considered overtime in de- 
termining both parents' earning capacity, 
the father had worked overtime consis- 
tently for two years and had practically 
doubled his base salary, and the award 
was not of such an amount as to create the 
belief that the trial court gave undue 
weight to the father's overtime income. 
Gillespie v. Gillespie, 594 So. 2d 620 (Miss. 
1992). 

A provision in a child support decree 
ordering an automatic $50 per month in- 
crease in child support when the child 
started kindergarten was improper where 
there was no evidence that kindergarten 
would cost more than what was previously 
being spent; if the automatic increase was 
a modification, it was improper since a 
modification can result only from substan- 
tial and material changes that follow the 
decree to be modified, and the automatic 
increase lacked the specificity required for 
an escalation clause since the specific ba- 
sis for the calculation of the increase was 
not provided. Gillespie v. Gillespie, 594 So. 
2d 620 (Miss. 1992). 

Section 43-19-101, which sets forth 
child support award guidelines, is only a 
guideline and may not determine the spe- 
cific need or the specific support required; 
the determination of the amount of sup- 
port needed must be made by a chancellor 
who hears all the facts, views the wit- 
nesses, and is informed at trial of the 
circumstances of the parties and particu- 
larly the circumstances of the child. Gil- 
lespie v. Gillespie, 594 So. 2d 620 (Miss. 
1992). 
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A chancellor erred in disallowing inter- 
est on past due child support payments, 
and judgment would be entered for inter- 
est at the rate of 8 percent per annum on 
the past due amount of child support. 
Adams v. Adams, 591 So. 2d 431 (Miss. 
1991). 

A child support award of $325 per 
month was not so high as to constitute 
reversible error where the mother's ad- 
justed monthly gross income was between 
$2100 and $2265, the father, who had 
custody of the child, performed many in- 
kind services for the child, and the mother 
had paid no direct support for the child for 
a minimum of 5 years. Smith v. Smith, 585 
So. 2d 750 (Miss. 1991). 

A child support award of $400 per 
month for one 6-year-old child was exces- 
sive where the father, who had custody of 
the child, only asked for $100 per month 
in child support, the chancellor recognized 
that $400 per month was not required at 
the time for child support, and both par- 
ents had approximately the same earn- 
ings. The chancellor should have consid- 
ered the amount of money which 
reasonably should have been required in 
child support from each parent, but appar- 
ently considered only the guidelines devel- 
oped by the Governor's Commission on 
Child Support. Jellenc v. Jellenc, 567 So. 
2d 847 (Miss. 1990). 

A child support award ordering a father 
to pay $400 per month in child support, to 
maintain medical and hospitalization in- 
surance on the children, to be responsible 
for Vfe of all reasonable and necessary 
medical bills not covered by insurance, 
and to pay Vz of the taxes and insurance 
on the marital home and real property 
was excessive where the father's gross 
income was $1,386, his net income was 
$973.60, he was ordered to pay several 
debts accumulated during the marriage, 
and he had to incur separate living ex- 
penses for himself as a result of the di- 
vorce. Cupit v. Cupit, 559 So. 2d 1035 
(Miss. 1990). 

Award of $300 per month child support 
was not against overwhelming weight of 
evidence based on facts and circumstances 
of case. McNally v. McNally, 516 So. 2d 
499 (Miss. 1987). 

Mother, who received full child support 
during time she had custody of the parties' 



child, and who did not complain when 
child moved in with father, and accepted 
the arrangement for 20 months with $200 
a month child support being paid directly 
to the child by the father, was not entitled 
to $4,000 back child support with interest, 
as this would constitute a windfall to her 
forbidden by equity and good conscience. 
Alexander v. Alexander, 494 So. 2d 365 
(Miss. 1986). 

24. Education expenses. 

Though there was no evidence as what 
portion of the parties' daughter's educa- 
tional loans was spent before she turned 
21, the chancellor did not err in ordering 
the father to pay 65 percent of the loans. 
Wooldridge v. Wooldridge, 856 So. 2d 446 
(Miss. Ct. App. 2003). 

The court did not err in ordering the 
wealthy parents of a college-bound child 
to pay the costs of her college education 
without requiring the child to pay some or 
all of her expenses from her own substan- 
tial estate. Saliba v. Saliba, 753 So. 2d 
1095 (Miss. 2000). 

The court did not err in ordering the 
wealthy parents of a college-bound child 
to pay equal shares of her college ex- 
penses, notwithstanding the father's as- 
sertion that the wife's wealth was triple 
that of his own, where both parents had 
more than ample financial ability to pay 
for their child's college education. Saliba v. 
Saliba, 753 So. 2d 1095 (Miss. 2000). 

It was not error for the trial court to 
order the father of a college-bound child to 
pay half of her college expenses, including 
out-of-state tuition, sorority expenses and 
car insurance in light of the father's 
wealth and the absence of any hardhip 
caused by such order. Saliba v. Saliba, 753 
So. 2d 1095 (Miss. 2000). 

A father was not entitled to credit 
against past due child support payments 
for the sum of $1,301.24, which he had 
deposited in his daughter's bank account 
from which she paid her educational ex- 
penses at college, where the original di- 
vorce decree provided for child support 
payments to be made in addition to any 
educational expenses. Adams v. Adams, 
591 So. 2d 431 (Miss. 1991). 

A trial court's finding that a daughter 
was not emancipated despite the fact that 
she was 22 years old and a fifth-year 
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college student was error; the father's 
obligation to support his daughter, absent 
a contract, terminated after her majority. 
However, the father's 18-year-old daugh- 
ter was not emancipated where she did 
not work full time and her earnings were 
insufficient to support the necessities for 
her continued education, she was enrolled 
as a student at Mississippi State Univer- 
sity, and her record as a student was 
acceptable; the father was therefore re- 
quired to continue to support the daugh- 
ter at the rate of $300 per month. Duncan 
v. Duncan, 556 So. 2d 346 (Miss. 1990), on 
subsequent appeal, 593 So. 2d 1 (Miss. 
1991). 

Where the minor child is worthy of and 
qualified for a college education and 
shows an aptitude therefor it is a primary 
duty of the father, if financially able to do 
so, to provide funds for the college educa- 
tion of the minor child in the custody of 
the mother, where the father and mother 
are divorced and living apart. Pass v. 
Pass, 238 Miss. 449, 118 So. 2d 769 (1960). 

Where a divorced husband agrees to 
placing of his children in boarding school 
as provided for in a decree and where also 
the court expressly adjudicated the chil- 
dren to be wards of the court, the father 
was under a duty to pay the schools in 
which the children were placed. Savell v. 
Savell, 213 Miss. 869, 58 So. 2d 41 (1952). 

25. Medical expenses. 

Although awards of other sums in addi- 
tion to the regular child support may be 
ordered, the payment of health insurance 
is not mandatory. Baldwin v. Baldwin, 788 
So. 2d 800 (Miss. Ct. App. 2001). 

Psychological expenses incurred as a 
result of treatment of a minor child for 
drug and alcohol abuse under the direc- 
tion of an accredited medical facility were 
"medical expenses" to be paid by the 
child's father in accordance with the di- 
vorce decree. Martin v. Martin, 538 So. 2d 
765 (Miss. 1989). 

Divorced custodial parent has preroga- 
tive to incur substantial expenses for orth- 
odontic care for children and to require 
supporting noncustodial parent to pay 
bill, in accordance with agreement of par- 
ties, incorporated into divorce decree, re- 
quiring noncustodial parent to pay medi- 
cal and dental expenses of children, so 



long as care and treatment is reasonably 
necessary and cost reasonable in amount; 
amount of bill is not rendered unreason- 
able merely because noncustodial parent 
would have selected less expensive treat- 
ment. Clements v. Young, 481 So. 2d 263 
(Miss. 1985). 

Bills and prescription receipts evidenc- 
ing charges made for medical and dental 
treatment furnished to children provide 
prima facie showing, in accordance with 
§ 41-9-119, in child support proceeding, 
that medical and dental expenses repre- 
sented by bills are reasonable in amount 
and were necessarily incurred. Clements 
v. Young, 481 So. 2d 263 (Miss. 1985). 

In a divorce action the chancery court 
has the power to impose liability for un- 
usual, unforeseen, emergency obligations 
such as medical attention for son receiv- 
ing a serious injury playing football and 
that of daughter badly injured in automo- 
bile wreck. Castleberry v. Castleberry, 214 
Miss. 94, 58 So. 2d 67 (1952). 

26. Escalation clauses. 

A chancellor erred in ordering a father 
to pay future additional child support in 
the amount of 10 percent of his adjusted 
gross income exceeding $50,000 where the 
chancellor relied solely upon the father's 
possible future income and did not include 
other factors such as the mother's sepa- 
rate income, the inflation rate, and the 
needs and expenses of the children. Mor- 
ris v. Stacy, 641 So. 2d 1194 (Miss. 1994). 

When employing escalation clauses for 
child support, the bench and bar are urged 
to: (a) specify with certainty the specific 
cost of living or consumer price index 
which is to be utilized; (b) show the appli- 
cable ratio (present CPI is to ascertain- 
able CPI as present award is to future 
award); (c) calculate the base figure as of 
the date of judgment; (d) establish fre- 
quency of adjustment (nothing less than 
yearly is suggested); and (e) establish an 
effective date for each adjustment (e.g. 
anniversary of date of judgment.) Caution 
should be exercised in applying a con- 
sumer price index that comports with Mis- 
sissippi's economic picture, as well as the 
parent's job status. Wing v. Wing, 549 So. 
2d 944 (Miss. 1989). 

Escalation clauses should be included in 
child support decrees since strong public 
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policy calls for provision for increased fi- 
nancial needs of children without addi- 
tional litigation, incurring attorney's fees, 
court congestion and delay, and emotional 
trauma. Wing v. Wing, 549 So. 2d 944 
(Miss. 1989). 

27. Termination or nonsupport. 

Although a child possibly met the tech- 
nical statutory requirements for emanci- 
pation, he was unable to support himself 
on his own, thus defeating the require- 
ment for emancipation. Wesson v. Wesson, 
818 So. 2d 1272 (Miss. Ct. App. 2002). 

Emancipation occurred when the child 
of the former husband and the former wife 
turned 21 and meant that the former 
husband had no further obligation to pro- 
vide child support for that child; moreover, 
the trial court, in its discretion, had the 
right to grant the former husband a credit 
for child support he paid on behalf of that 
child past the time she was emancipated 
and did not abuse its discretion in grant- 
ing him such a credit. Houck v. Houck, — 
So. 2d — , 2001 Miss. App. LEXIS 517 
(Miss. Ct. App. Dec. 11, 2001). 

Chancery court's finding that a daugh- 
ter who had initially lived with her 
mother, the father's ex- wife, after the fa- 
ther and the ex-wife were divorced but 
who, after the death of her mother, lived 
in various places with various persons, 
including the father for a short period of 
time, and worked at various jobs, was not 
emancipated by her actions after moving 
out of the father's home because of the 
father's drinking and therefore awarding 
the daughter unpaid back child support 
upon the daughter's suit filed shortly after 
the daughter turned 21 was warranted. 
Burt v. Burt, 841 So. 2d 108 (Miss. 2001). 

Evidence supported the determination 
that the parties' oldest child became 
emancipated in April, 1997, rather than in 
August, 1997, where (1) the child had 
discontinued full-time enrollment in 
school and had obtained full-time employ- 
ment by April, 1997, and (2) although she 
was living in the custodial home, she had 
established independent living arrange- 
ments because her mother had moved to 
another state. Ligon v. Ligon, 743 So. 2d 
404 (Miss. Ct. App. 1999). 

Evidence supported the conclusion that 
the parties' 18 year old son was not eman- 



cipated where (1) although he had a full 
time job, he still lived with his mother as 
his income was insufficient to allow him to 
establish an independent residence, and 
(2) he expressed a desire to go to college 
and testified that he did not do so only 
because he could not afford it. Andrews v. 
Williams, 723 So. 2d 1175 (Ct. App. 1998). 

When the parties' daughter moved into 
an apartment with her boyfriend, she re- 
moved herself from her parents' care and 
control and became emancipated; there- 
fore, the mother was no longer entitled to 
receive child support for her, even though 
the daughter subsequently returned to 
her mother's home. Rennie v. Rennie, 718 
So. 2d 1091 (Miss. 1998). 

A trial court did not err in declining to 
order a father to pay child support where 
the mother and the father each had cus- 
tody of one child, the court's decision was 
based on the fact that each party would 
have the responsibility for the child in his 
or her custody, and the parties' respective 
incomes were almost the same. Polk v. 
Polk, 559 So. 2d 1048 (Miss. 1990). 

The fact that one child became emanci- 
pated and the other child moved into the 
father's home did not automatically grant 
the father the right to receive a credit for 
child support payments made after that 
point in time. However, the father was 
allowed the opportunity to prove before a 
trial judge that he should receive such a 
credit. Nichols v. Tedder, 547 So. 2d 766, 
77 AL.R.4th 757 (Miss. 1989). 

The age of majority for purposes of child 
care and maintenance orders issued pur- 
suant to § 93-5-23 and § 93-11-65 is 21 
years. Thus, the courts have no authority 
under these statutes to require parents to 
provide for the care and maintenance of 
their child after the child becomes eman- 
cipated, by reaching the age of 21, or 
otherwise, whichever occurs first. This 
does not foreclose the enforceability of 
agreements by the parties providing for 
the post-emancipation care and mainte- 
nance of their children, whether those 
agreements are separate contracts, or 
have been incorporated into the divorce 
decree. Nichols v. Tedder, 547 So. 2d 766, 
77 AL.R.4th 757 (Miss. 1989). 

When retarded son who lived with his 
mother became an adult, his father was no 
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longer obligated to make payments for his 
support pursuant to the child support 
decree entered at the time of the parents' 
divorce. Watkins v. Watkins, 337 So. 2d 
723 (Miss. 1976). 

28. Practice and procedure. 

Where a case was remanded because 
the chancellor failed to make sufficient 
findings in support of his division and 
classification of marital property, the 
chancellor also had to revisit the issue of 
child support. Lauro v. Lauro, 847 So. 2d 
843 (Miss. 2003). 

The chancery judge who has in perso- 
nam jurisdiction over the parties of the 
marriage may deal not only with divorce 
but also with care, custody (which in- 
cludes visitation) and maintenance (sup- 
port) of the children. Peters v. Peters, 744 
So. 2d 803 (Miss. Ct. App. 1999). 

A chancellor properly refused to have an 
arrearage of approximately $4300 in child 
support payments placed in a trust fund 
that would begin to generate a monthly 
income for a hearing-impaired child when 
he reached the arbitrarily-designated age 
of 36, since past due child support pay- 
ments become vested as of the date they 
were due and cannot be modified; further- 
more, the chancellor would have abused 
his discretion by allowing the funds to be 
placed in a trust that was not established 
and maintained in accordance with appli- 
cable regulations and guidelines govern- 
ing governmental assistance programs for 
the disabled. Hammett v. Woods, 602 So. 
2d 825 (Miss. 1992). 

A child support agreement, submitted 
to the court pursuant to § 93-5-2, which 
ends support for a child before that child 
reaches the age of 21 or is otherwise 
emancipated, is unenforceable as to the 
rights of the child. Lawrence v. Lawrence, 
574 So. 2d 1376 (Miss. 1991). 

The guidelines for child support awards 
set forth in § 43-19-101 must not control a 
chancellor's award of child support. The 
national guideline must not dictate the 
amount of food, the need of clothing, the 
requirement of education or the standard 
of living of the children. Rather, this 
should be done by a chancellor who hears 
all the facts, views the witnesses, and is 
informed at trial of the circumstances of 
the parties and particularly the circum- 



stances of the children. The guidelines 
may be received and considered in all 
support matters as relevant, but the 
guidelines may not determine the specific 
need or the specific support required; this 
is to be done by a chancellor at a time real, 
on a scene certain, and with a knowledge 
special to the actual circumstances and to 
the individual child or children. Thurman 
v. Thurman, 559 So. 2d 1014 (Miss. 1990). 

Trial courts have the authority to allo- 
cate income tax dependency exemptions 
by ordering the custodial parent to sign 
the required release where the equities of 
the case favor such action. A trial court's 
authority to allocate the exemption to the 
non-custodial parent reduces the amount 
of income tax to be paid to the federal 
government, and produces a tax saving to 
the non-custodial parent which exceeds 
the moderate increase in the tax liability 
of the custodial parent. This result will 
almost always prevail where, as is often 
the case, the custodial parent's adjusted 
gross income is less, than the adjusted 
gross income of the non-custodial parent. 
In such a situation, the after-tax spend- 
able income of the non-custodial parent is 
increased. This savings in tax liability 
could easily be channeled into increased 
child support or other payments thereby 
rendering the custodial parent's after-tax 
spendable income, including child support 
or other payments, the same or better 
than if he or she had claimed the depen- 
dency exemption. Nichols v. Tedder, 547 
So. 2d 766, 77 A.L.R.4th 757 (Miss. 1989). 

Award to wife of alimony and child 
support where such is not sought in plead- 
ings is error, because it deprives husband 
of due process, although such judgments 
are not void; therefore, where husband 
paid alimony and child support for 3 years 
before complaining about due process vio- 
lation, decree is final and due process 
right has been waived. Miller v. Miller, 
512 So. 2d 1286 (Miss. 1987). 

To extent that there is legal duty for 
parent to support adult incapacitated 
child, duty runs from parent to child, not 
from one divorced spouse to other; any 
action for support of child should there- 
fore be maintained by or on behalf of adult 
child against parent from whom support 
is sought, not by suit brought by one 



434 



Divorce and Alimony 



§ 93-5-23 



parent against other for modification of 
divorce decree. Taylor v. Taylor, 478 So. 2d 
310 (Miss. 1985). 

The chancery court's as authority under 
this section to make such orders as are 
deemed equitable and just may be exer- 
cised only after a full and complete hear- 
ing after due notice of the purpose of the 
hearing at which the parties have an 
opportunity to call witnesses and be 
heard; thus, in an uncontested divorce 
proceeding in which no pleading asking 
for support of the minor children was filed 
by defendant wife, who had the children 
with her, it was error for the court arbi- 
trarily to fix a monthly sum that the 
father should contribute to the children's 
support, due process requiring that the 
father be given fair notice by an appropri- 
ate pleading that the question of support 
would be under consideration. 
Fortenberry v. Fortenberry, 338 So. 2d 806 
(Miss. 1976). 

A petition for modification of a provision 
for the support of children, which alleges 
that the custodian mother is employed, 
contains enough to entitle petitioner to a 
hearing, though it does not allege the 
amount of her earnings. Bailey v. Bailey, 
246 Miss. 390, 149 So. 2d 478 (1963). 

29. Visitation. 

Substantial basis for Chancellor's find- 
ing of viable relationship between minor 
child and his paternal grandparents, sup- 
porting grandparents' petition for visita- 
tion rights following parents' divorce, was 
provided by evidence that grandparents 
gave financial support to parents before 
parents' separation through use of grand- 
parents' gas credit card and monetary 
support, and that grandparents regularly 
visited child both before and after parents' 
separation. Settle v. Galloway, 682 So. 2d 
1032 (Miss. 1996). 

Substantial basis for Chancellor's find- 
ing that granting visitation rights to mi- 
nor child's paternal grandparents was in 
child's best interest, supporting grandpar- 
ents' petition for visitation rights follow- 
ing parents' divorce, was provided by evi- 
dence that child would have little 
exposure to his father, who was stationed 
away from home as member of United 
States Navy, but for child's contact with 
grandparents, who exchanged videotapes 



with father. Settle v. Galloway, 682 So. 2d 
1032 (Miss. 1996). 

Granting paternal grandparents right 
to every-other-weekend visitation with 
their grandchild was not excessive, where 
primary basis was father's inability to 
exercise his parental visitation rights due 
to his being stationed away from home as 
member of United States Navy, and where 
the right was to be concurrent with any 
visitation exercised by father. Settle v. 
Galloway, 682 So. 2d 1032 (Miss. 1996). 

Natural grandparents have no common- 
law right of visitation with their grand- 
children; such right must come from leg- 
islative enactment. Settle v. Galloway, 682 
So. 2d 1032 (Miss. 1996). 

Natural grandparents' statutory right 
to visit their grandchildren is not as com- 
prehensive as parents' visitation rights. 
Settle v. Galloway, 682 So. 2d 1032 (Miss. 
1996). 

A chancellor abused his discretion in 
requiring that during a mother's visita- 
tion with her minor child the child could 
not be in the presence of "any male com- 
panion not related to her by blood or 
marriage," since such a sweeping restric- 
tion was clearly overbroad; the fact that a 
parent is having an affair is not enough to 
create the danger requisite to limit visita- 
tion with a child. Chamblee v. Chamblee, 
637 So. 2d 850 (Miss. 1994). 

A chancellor abused his discretion in 
enjoining a father from having his chil- 
dren in the presence of his lover where 
there was no evidence that visitation in 
the mere presence of the father's lover 
would be harmful to the children. Dunn v. 
Dunn, 609 So. 2d 1277 (Miss. 1992). 

The chancery court has the power to 
restrict visitation in circumstances which 
present an appreciable danger of hazard 
cognizable in law. Thus, a chancellor did 
not err in modifying a mother's visitation 
rights without a motion by the father for 
modification where the mother had 
proven that she was capable of secreting 
the children by refusing to deliver the 
children in defiance of a court order 
changing custody from the mother to the 
father, which could certainly be consid- 
ered a cognizable danger. Newsom v. 
Newsom, 557 So. 2d 511 (Miss. 1990). 
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IV. DECREES. 

30. Decree; generally. 

A chancellor's finding that a wife was 
entitled to distribution of marital property 
and/or lump sum alimony was premature 
where the husband's principal asset was 
in bankruptcy, since the value of the hus- 
band's estate was not before the court due 
to the bankruptcy proceedings; the issues 
of property division and lump sum ali- 
mony should have remained in the trial 
court pending the conclusion of the bank- 
ruptcy proceedings. Heigle v. Heigle, 654 
So. 2d 895 (Miss. 1995). 

A chancellor did not err in entering a 
judgment of divorce nunc pro tunc after 
the death of the husband where the chan- 
cellor had fully considered all issues 
raised by the parties and rendered his 
opinion prior to the husband's death. 
White v. Smith, 645 So. 2d 875 (Miss. 
1994). 

A chancellor may divide marital assets, 
real and personal, as well as award peri- 
odic and/or lump sum alimony as equity 
demands; moreover, all property division, 
lump sum or periodic alimony awards, 
and mutual obligations for child support 
should be considered together to deter- 
mine that they are equitable and fair; to 
aid appellate review, findings of fact by 
the chancellor, together with the legal 
conclusions drawn from those findings, 
are required. Ferguson v. Ferguson, 639 
So. 2d 921 (Miss. 1994). 

Existing law regarding periodic alimony 
and child support is not altered by the law 
pertaining to the equitable division of 
marital assets; upon the dissolution of a 
marriage, the chancery court has the dis- 
cretion to award periodic and/or lump sum 
alimony, divide real and personal prop- 
erty, including the divesting of title, and 
may consider awarding future interests to 
be received by each spouse. Ferguson v. 
Ferguson, 639 So. 2d 921 (Miss. 1994). 

A chancellor erred in determining that a 
father was not entitled to regular over- 
night visitation with his minor son, where 
there was no substantial evidence in the 
record tending to show that such visita- 
tion would be detrimental to the son in 
any way, since non-custodial parents are 
presumptively entitled to regular over- 



night visitation with their children. Wood 
v. Wood, 579 So. 2d 1271 (Miss. 1991). 

The principle that the litigation of di- 
vorce and of alimony are divisible applies 
to divorce decrees of both Mississippi 
courts and foreign courts. Weiss v. Weiss, 
579 So. 2d 539 (Miss. 1991). 

A husband had sufficient minimum con- 
tacts with Mississippi so that requiring 
him to submit to an adjudication of his 
rights in a divorce proceeding did not 
offend "traditional notions of fair play and 
substantial justice," where the husband 
was physically present in Mississippi at 
the time he was personally served, and he 
was domiciled in Mississippi for years and 
left the state incident to separation from 
his spouse and family. Chenier v. Chenier, 
573 So. 2d 699 (Miss. 1990). 

When a non-custodial parent has unsu- 
pervised visitation rights, the custodial 
parent has no right to interfere with the 
non-custodial parent's visitation with his 
or her children. Thus, a mother's wishes 
that her children not fly in a private plane 
was not sufficient to deny the father the 
right to provide flying lessons or to fly his 
children in his private airplane during his 
visitation hours, where there was no evi- 
dence that flying would endanger the chil- 
dren's lives or that the children were op- 
posed to flying or taking flying lessons. 
Mord v. Peters, 571 So. 2d 981 (Miss. 
1990). 

A chancellor was not prohibited from 
awarding lump sum alimony and an equi- 
table division of real property where the 
property was titled in the name of both 
parties. Gray v. Gray, 562 So. 2d 79 (Miss. 
1990). 

Visitation privileges should be reason- 
able and appropriate, fostering a positive 
and harmonious relationship between the 
children and parent. Stevison v. Woods, 
560 So. 2d 176 (Miss. 1990). 

A chancellor did not err in severely 
restricting a mother's visitation with her 
children to not more than once per week, 
for no more than one and V2 hours, in the 
father's home, where the mother had se- 
creted the children and refused to deliver 
them in defiance of a court order changing 
custody from the mother to the father; the 
safety and welfare of the minor children 
compelled the chancellor to act in their 
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best interest, protecting them from abduc- 
tion by the mother. Newsom v. Newsom, 
557 So. 2d 511 (Miss. 1990). 

Chancellor erred, where corporation 
was in no way made party to proceedings, 
in awarding to ex-wife corporate property, 
i.e., use of automobile belonging to ex- 
husband's corporation and allowance of up 
to $160 per month in purchases of drugs, 
cosmetics, etc., at ex-husband's pharmacy 
at 50 percent discount. Skinner v. Skinner, 
509 So. 2d 867 (Miss. 1987). 

Chancery Court is within its authority 
concerning maintenance of children of 
marriage in providing that custodial par- 
ent shall have exclusive use and posses- 
sion of marital residence, and issue of 
whether in interest of child entire 21 acres 
should be kept intact or 20 should be 
severed is type of question with respect to 
which Chancery Court is given some lati- 
tude. Regan v. Regan, 507 So. 2d 54 (Miss. 
1987). But see Tramel v. Tramel, 740 So. 
2d 286 (Miss. 1999). 

The object of any child custody and 
support decree is the accomplishment of 
that which is in the best interest of the 
child. Leonard v. Leonard, 486 So. 2d 1240 
(Miss. 1986). 

Divorce decree and property settlement 
agreement purporting to divest party of 
title to real property are not valid consent 
decree, which would be subject to modifi- 
cation, where decree is not signed and 
consented to in writing by parties. 
Spearman v. Spearman, 471 So. 2d 1204 
(Miss. 1985). 

Where nothing in the record indicated 
that it would be detrimental to the welfare 
of the children for the father to take the 
children out of the county within the time 
when he was permitted to visit with them 
pursuant to a decree of divorce, and there 
was no showing that the father intended 
to take the children to visit the woman 
who was said to have been the cause of the 
divorce, the decree would be modified by 
the Supreme Court so as to permit the 
father to take his children out of the 
county for the time he was permitted to 
visit them. Dubois v. Dubois, 275 So. 2d 
100 (Miss. 1973). 

A decree for child support and the use of 
an automobile, entered against a nonres- 
ident husband upon proof of publication 



only, is void for want of jurisdiction. 
Brookhaven Pressed Brick & Mfg Co v. 
Davis, 191 So. 2d 840 (Miss. 1966). 

Where a consent decree expressly di- 
rected the husband to make stated 
monthly payments for the support and 
maintenance of the children of the parties, 
provision of a final decree to the effect that 
in the event of an appeal with supersedeas 
the earlier decree should remain in full 
force and effect during the pendency of the 
appeal was not erroneous. Petersen v. 
Petersen, 238 Miss. 190, 118 So. 2d 300 
(1960). 

The chancery court of the proper county 
may, in a proceeding by a mother having 
custody of a minor child, award judgment 
against the father for the child's support 
and education, notwithstanding the par- 
ents are divorced and the divorce decree 
made no provision for such allowance. Hill 
v. Briggs, 236 Miss. 43, 109 So. 2d 349 
(1959). 

Where alimony and absolute divorce 
decrees bear same date, supreme court 
will presume that the former was granted 
first. Schaffer v. Schaffer, 209 Miss. 220, 
46 So. 2d 443 (1950). 

In action for divorce and alimony, court 
may award alimony payable in lump sum 
or in monthly installments and may fix 
lien for payment thereof against property 
of husband with right on his part to dis- 
charge such lien and retain property, or 
court may order his property sold under 
execution after default in payment of ali- 
mony under decree fixing alimony in some 
definite amount in lump sum or in 
monthly installments. McCraney v. 
McCraney, 208 Miss. 105, 43 So. 2d 872 
(1950), overruled on other grounds, Fer- 
guson v. Ferguson, 639 So. 2d 921 (Miss. 
1994). 

A wife had a right in an action for 
divorce to have the amount of an unpaid 
loan from her to her husband awarded to 
her in the decree. Oberlin v. Oberlin, 201 
Miss. 228, 29 So. 2d 82 (1947). 

Court may decree wife alimony, al- 
though granting divorce to husband. 
Winkler v. Winkler, 104 Miss. 1, 61 So. 1 
(1913); Yelverton v. Yelverton, 200 Miss. 
569, 28 So. 2d 176 (1946). 

Chancery court is not authorized to set 
aside a decree rendered at a former term 
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and render another in lieu thereof, but 
only to change and modify the terms of a 
former decree in accordance with the after 
arising circumstances of the parties. 
Gresham v. Gresham, 198 Miss. 43, 21 So. 
2d 414 (1945). 

Decree denying husband divorce and 
awarding wife custody of children, attor- 
ney's fees, and monthly support and 
granting lien on husband's lands to secure 
payment thereof, rendered by a court of 
competent jurisdiction having jurisdiction 
of the subject matter and of the parties, 
was not void but only erroneous because of 
an error apparent on the face of the de- 
cree. Todd v. Todd, 197 Miss. 819, 20 So. 2d 
827 (1945). 

Chancery decree awarding wife custody 
of children, monthly support for herself 
and the children, granting a lien on hus- 
band's lands to secure payment thereof, 
and directing that, upon default, special 
execution should issue to the sheriff to 
advertise and sell such land, exceeded the 
power of the court in directing that the 
proceeds of the sale in excess of what 
would be required to satisfy costs and the 
instalments then due be impounded and 
retained by the sheriff as a trust fund out 
of which to provide payment of future 
instalments, and was subject to correction 
by injunction or bill of review. Todd v. 
Todd, 197 Miss. 819, 20 So. 2d 827 (1945). 

Where husband conveyed his interest in 
homestead to wife, and simultaneously 
entered into agreement with her whereby 
he agreed to relinquish possession upon 
becoming intoxicated, provision in divorce 
decree granted wife on grounds of habit- 
ual drunkenness and cruel and inhuman 
treatment, awarding wife title to the 
homestead as well as right of possession, 
together with the accumulated and im- 
pounded rent received therefrom since 
date of conveyance, was proper. Hemphill 
v. Hemphill, 197 Miss. 783, 20 So. 2d 79 
(1944). 

Provision in decree awarding divorce to 
wife, directing sale of certain personalty 
and division of proceeds upon an arbitrary 
basis of one-half to each, was unwar- 
ranted, where trial court found that the 
personalty had been purchased partially 
with funds of the wife and partially with 
funds of the husband and that each was 



entitled to a lien thereon for the purchase 
money paid by the respective parties. 
Hemphill v. Hemphill, 197 Miss. 783, 20 
So. 2d 79 (1944). 

New decree within divorce statute is 
different decree on same subject matter as 
original decree. Schneider v. Schneider, 
155 Miss. 621, 125 So. 91 (1929). 

Change in decree is modification of de- 
cree in respect to subject-matter which it 
decided. Schneider v. Schneider, 155 Miss. 
621, 125 So. 91 (1929). 

Power to modify as to alimony does not 
justify substitution of decrees. Williams v. 
Williams, 127 Miss. 627, 90 So. 330 
(1922). 

31. Effect of decree. 

In the case of property jointly owned by 
the parties but undisturbed in the judg- 
ment of divorce, the title remains as be- 
fore. Thus, where the divorce proceedings 
failed to reflect that the husband's antici- 
pated military retirement pension was 
mentioned or affected, the wife's pre-di- 
vorce interest, if any, in the husband's 
pension remained undisturbed. Newman 
v. Newman, 558 So. 2d 821 (Miss. 1990). 

The principles of res judicata, which 
command that a final judgment precludes 
all claims that were or reasonably may 
have been brought in the original action, 
apply in divorce actions; the rule that a 
judgment for alimony, custody or support 
may be modified only upon a showing of a 
post-judgment material change of circum- 
stances is a recognition of the force of res 
judicata in divorce actions. Bowe v. Bowe, 
557 So. 2d 793 (Miss. 1990). 

In a habeas corpus proceeding insti- 
tuted by a mother in a court other than 
one which had granted her custody of the 
children in a divorce proceeding, to obtain 
custody of the children from a paternal 
aunt and paternal grandparents, who 
were not parties to the divorce action, the 
prior decree of custody was not binding 
upon proof of circumstances and condi- 
tions arising since the date of its rendi- 
tion, showing that the mother was unfit to 
exercise such right or had forfeited it. 
Neal v. Neal, 238 Miss. 572, 119 So. 2d 273 
(1960). 

The mere fact that the custody of a 
minor daughter was awarded to the 
mother by court decree does not of itself 
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cause an emancipation of the minor. Pass 
v. Pass, 238 Miss. 449, 118 So. 2d 769 
(1960). 

Assumption of a second marriage will 
not relieve a husband and father from the 
payment of alimony and support to the 
first wife and child, according to the pro- 
visions of the decree of divorce. Davis v. 
Davis, 217 Miss. 313, 64 So. 2d 145 (1953). 

Where a divorce decree recites that the 
husband pay to his wife $20 a month until 
further orders, the husband was manda- 
torily required by this decree to make 
payments therein provided for. Dickerson 
v. Horn, 210 Miss. 655, 50 So. 2d 368 
(1951). 

Decree for alimony is conclusive, the 
wife having a vested right to the decreed 
alimony. Schaffer v. Schaffer, 209 Miss. 
220, 46 So. 2d 443 (1950). 

A decree for alimony is not a debt in the 
strict sense of that term, but rather a 
judgment calling for the performance of a 
duty made specific by the decree of a court 
of competent jurisdiction, as regards 
homestead exemption. Felder v. Felder's 
Estate, 195 Miss. 326, 13 So. 2d 823 
(1943). 

In view of wife's right to alimony consti- 
tuting an interest in her husband's real 
estate, alimony decree fixing payment 
thereof a specific lien upon the land of the 
husband as security for the payment of 
the alimony constitutes such lien an en- 
cumbrance running with the land so as to 
render subject thereto the subsequently 
acquired homestead right of husband's 
second wife. Felder v. Felder's Estate, 195 
Miss. 326, 13 So. 2d 823 (1943). 

In view of this section [Code 1942, 
§ 2743] authorizing the court to require 
sureties for the payment of alimony al- 
lowed, and of the fact that a wife's right to 
alimony constitutes such an interest in 
her husband's real estate that she is enti- 
tled to have a lien fixed on it to enforce her 
vested right to maintenance out of his 
property regardless of whether the prop- 
erty was the homestead of the parties, the 
authority of the court could not be de- 
feated by any subsequent act of the hus- 
band in contravention of her rights under 
a specific lien fixed on his property, and 
especially when such lien is declared at a 
time when no homestead rights could be 



effectually claimed by him therein. Felder 
v. Felder's Estate, 195 Miss. 326, 13 So. 2d 
823 (1943). 

Divorced husband was not entitled to 
cancelation of an alimony decree whereby 
a lien was fixed on his land for payment of 
the sums due thereunder, or to defeat 
commissioner's sale of such land to the 
wife because of default in payment of 
alimony, by remarrying and claiming 
homestead exemption. Felder v. Felder's 
Estate, 195 Miss. 326, 13 So. 2d 823 
(1943). 

Where wife obtains decree for alimony 
she acquired lien on land superior to deed 
of trust executed by husband after filing of 
lis pendens notice. WH. Gallaspy Sons Co. 
v. Massey, 99 Miss. 208, 54 So. 805, Am. 
Ann. Cas. 1913D,947 (1911). 

V. MODIFICATION OF DECREE. 

32. Alimony; generally. 

This section empowered the chancellor 
to modify a judgment of divorce by entry of 
a supplemental judgment based on sub- 
stantial evidence to support the reforma- 
tion of the parties' property settlement 
agreement. Dilling v. Dilling, 734 So. 2d 
327 (Miss. Ct. App. 1999). 

Bankruptcy court was collaterally es- 
topped from inquiring into "reasonable- 
ness" of debtor's support and alimony ob- 
ligations as determined by pre-petition 
state court decision. Smith v. Smith, 114 
B.R. 457 (Bankr. S.D. Miss. 1990). 

Chancellors have the authority to mod- 
ify periodic alimony awards upon finding 
of substantial change in circumstances, 
regardless of any contrary intent ex- 
pressed by the parties. McDonald v. 
McDonald, 683 So. 2d 929 (Miss. 1996). 

Obligor's other financial obligations, de- 
creased income due to opening of solo 
veterinary practice, and bankruptcy filing 
did not constitute change in circum- 
stances warranting reduction or termina- 
tion of alimony obligation imposed in di- 
vorce judgment. Varner v. Varner, 666 So. 
2d 493 (Miss. 1995). 

An order modifying a former husband's 
periodic alimony payments to his former 
wife due to her sexual "misconduct" with a 
third party subsequent to the parties' di- 
vorce would be reversed and remanded for 
the court to consider the following factors: 
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(1) whether the third party provided sup- 
port to the recipient spouse, and (2) 
whether the recipient spouse contributed 
to the support of the third party. Ellis v. 
Ellis, 651 So. 2d 1068 (Miss. 1995). 

In determining the effect of post-divorce 
cohabitation on a recipient spouse's ali- 
mony entitlement, only the financial, not 
the moral aspects of the cohabitation are 
to be considered. Hammonds v. 
Hammonds, 641 So. 2d 1211 (Miss. 1994). 

In a proceeding for modification of a 
divorce decree, the chancellor abused his 
discretion in simply reducing the amount 
of alimony to the same extent that the 
child support had been reduced, without 
applying any standard in determining the 
modification of alimony; furthermore, the 
chancellor abused his discretion in award- 
ing alimony to the wife in the amount of 
$150 per month where the alimony award 
exceeded the husband's monthly net 
spendable income after paying child sup- 
port. McEachern v. McEachern, 605 So. 2d 
809 (Miss. 1992). 

Even though the former wife had filed 
no petition for modification, chancellor, by 
applying equitable principles, could order 
former husband to make mortgage pay- 
ments on the marital home, such pay- 
ments having been the obligation of the 
former wife under the earlier divorce de- 
cree, where the former husband had 
moved in when a former wife moved out. 
O'Neill v. O'Neill, 501 So. 2d 1117 (Miss. 
1987). 

Periodic (or "continuing") alimony is 
subject to change by the court. East v. 
East, 493 So. 2d 927 (Miss. 1986). 

Alimony agreements in divorces based 
upon irreconcilable differences are subject 
to modification the same as other decrees. 
Taylor v. Taylor, 392 So. 2d 1145 (Miss. 
1981). 

An agreed decree as to alimony is sub- 
ject to review because of a material 
change of circumstances, but careful con- 
sideration will always be given to the 
intent and purpose of the parties at the 
time the final decree was entered, and 
such a decree, as to alimony, will not be 
modified unless the change in circum- 
stances is clear and substantial. McKee v. 
McKee, 382 So. 2d 287 (Miss. 1980). 

The trial court erred in reducing the 
amount of a husband's alimony and child 



support payments where the modification 
was not founded on a material or substan- 
tial change in the after-arising circum- 
stances of the parties. Although the trial 
court felt that it had allowed too much 
alimony and child support in the first 
instance and although such payments 
where in fact high, they were not so high 
as to be unconscionable and oppressive, 
thereby justifying the court in affording 
extraordinary relief under its equitable 
powers. Shaeffer v. Shaeffer, 370 So. 2d 
240 (Miss. 1979). 

The trial court erred in reducing the 
amount of a husband's alimony and child 
support payments where the modification 
was not founded on a material or substan- 
tial change in the after-arising circum- 
stances of the parties. Although the trial 
court felt that it had allowed too much 
alimony and child support in the first 
instance and although such payments 
were in fact high, they were not so high as 
to be unconscionable and oppressive, 
thereby justifying the court in affording 
extraordinary relief under its equitable 
powers. Shaeffer v. Shaeffer, 370 So. 2d 
240 (Miss. 1979). 

Where there have been material and 
substantial changes in the circumstances 
of the parties subsequent to their original 
divorce decree the court may afterwards, 
on petition, change the decree, and make 
from time to time such new decrees as the 
case may require. Savell v. Savell, 290 So. 
2d 621 (Miss. 1974). 

That a divorce decree requires the de- 
posit in the registry of the court of cash or 
securities as security for the performance 
of its provisions for alimony and support 
of children does not preclude a modifica- 
tion of such provisions. Sanford v. Cowan, 
249 Miss. 685, 163 So. 2d 682 (1964). 

Where divorced wife was awarded use 
of the home and the sum of $60 per month 
as alimony, subsequent decree on hus- 
band's application for modification requir- 
ing wife to pay taxes, insurance, and re- 
pairs on the house which would inure only 
to the benefit of the husband and substan- 
tially reduce the amount awarded to wife, 
was not justified. Gresham v. Gresham, 
198 Miss. 43, 21 So. 2d 414 (1945). 

Alimony decree is never a final judg- 
ment, but is always open to change. East 
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v. Collins, 194 Miss. 281, 12 So. 2d 133, 
145A.L.R. 517(1943). 

Where reduction of alimony payments 
did not begin until after husband filed 
petition therefor, decree reducing pay- 
ments was not erroneous on ground that 
defalcation in payments subjected hus- 
band to doctrine of "clean hands," in view 
of statutory authority of court, on petition 
of husband, to change alimony decree and 
from time to time make such new decree 
as the case may require. Lee v. Lee, 182 
Miss. 684, 181 So. 912 (1938). 

Court without authority to change ali- 
mony unless circumstances changed. 
Clark v. Clark, 133 Miss. 744, 98 So. 157 
(1923). 

Authority of chancellor to change ali- 
mony not increased by provision in decree. 
Clark v. Clark, 133 Miss. 744, 98 So. 157 
(1923). 

33. — Change in spouse's income. 

A spouse should not be required to de- 
plete his or her separate estate when his 
or her income has dropped below the level 
of his or her separate maintenance obliga- 
tions; thus, a chancellor erred in refusing 
to reduce a husband's separate mainte- 
nance obligation which he could not meet 
without liquidating his separate estate. 
Kennedy v. Kennedy, 662 So. 2d 179 (Miss. 
1995). 

There was not a material change in 
circumstances warranting modification of 
a periodic alimony award to a wife, in 
spite of the husband's argument that the 
wife went from having no income before 
the divorce to having an income of almost 
$80,000, where the majority of her income 
came from alimony and the husband re- 
mained in a much better financial position 
than the wife. Gambrell v. Gambrell, 644 
So. 2d 435 (Miss. 1994). 

A trial court was manifestly in error 
when it modified/terminated a wife's ali- 
mony, even though she began to work as a 
nurse full-time rather than part-time, she 
no longer had children at home, and she 
was not required to contribute to the cost 
of the children's education and mainte- 
nance, where the husband was an affluent 
professional person, he maintained a high 
standard of living, he lavishly supported 
his children including the children of his 
second wife, and his claimed monthly liv- 



ing expenses of $7,203 exceeded by $1,203 
the yearly alimony he paid to the wife who 
had provided him with 4 children. Austin 
v. Austin, 557 So. 2d 509 (Miss. 1990). 

In an action to decrease alimony pay- 
ments, financial reversals of a close corpo- 
ration of which the husband was the ma- 
jor shareholder did not constitute a 
sufficient material change in circum- 
stances so as to justify a reduction in 
alimony where the corporation was recov- 
ering and the monthly alimony payments 
were modest in view of the husband's 
financial circumstances. Geiger v. Geiger, 
530 So. 2d 185 (Miss. 1988). 

Award of $250 per month additional 
alimony was not against overwhelming 
weight of evidence despite wife's conten- 
tion that house payments had risen, home 
had required substantial repairs, her 
health had deteriorated, and there had 
been inflation; court found that wife's in- 
come had steadily increased, while hus- 
band's income had decreased since 1980. 
Banks v. Banks, 511 So. 2d 933 (Miss. 
1987). 

In a petition by former husband to re- 
duce $30 weekly payments for the support 
of former wife and children where the son 
allegedly had gone into the military ser- 
vice, daughter had almost completed high 
school and husband's salary was de- 
creased from $68.00 weekly to $46.80, the 
husband was entitled to reduction in ali- 
mony payments. Davis v. Davis, 217 Miss. 
313, 64 So. 2d 145 (1953). 

Where wife obtaining divorce was al- 
lowed the occupancy and use of the home, 
together with an award of $60 per month 
alimony, the fact that she augmented her 
income in a moderate degree by taking in 
roomers, was not such a change in circum- 
stances as would justify a modification of 
the previous award. Gresham v. Gresham, 
198 Miss. 43, 21 So. 2d 414 (1945). 

The court which granted divorce decree 
to wife improperly directed that payment 
of $200 by husband should be in full 
settlement of alimony for wife and support 
for nine-month-old child, and three years 
later, on showing that wife could earn 
nothing and that child needed medical 
attention, court properly directed hus- 
band, who was remarried, had another 
child, and was earning about $80 per 
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month, to pay $12 per month for child's 
support, since a father's duty to support 
his child is absolute when necessity 
arises. Walters v. Walters, 180 Miss. 268, 
177 So. 507 (1937). 

34. Support; generally. 

Issue presented by the father was not to 
be decided on principles of contract, but 
rather upon more traditional consider- 
ations of whether, based upon a showing 
of material change in circumstance, the 
proposed change was in the best interest 
of the child. Ballard v. Ballard, 843 So. 2d 
76 (Miss. Ct. App. 2003). 

Obligor's other financial obligations, de- 
creased income due to opening of solo 
veterinary practice, and bankruptcy filing 
did not constitute change in circum- 
stances warranting reduction or termina- 
tion of child support obligation imposed in 
divorce judgment. Varner v. Varner, 666 
So. 2d 493 (Miss. 1995). 

Support agreements for divorces 
granted on ground of irreconcilable differ- 
ences are subject to modification, but only 
if there has been material change in cir- 
cumstances with one or more of parties 
which occurs as result of after-arising 
circumstances not reasonably anticipated 
at time of agreement. Varner v. Varner, 
666 So. 2d 493 (Miss. 1995). 

Personal bills cannot be used as factor 
to reduce support payments. Varner v. 
Varner, 666 So. 2d 493 (Miss. 1995). 

Simply alleging that one is subsisting 
on borrowed funds does not show with the 
required particularity one's inability to 
pay support obligations. Varner v. Varner, 
666 So. 2d 493 (Miss. 1995). 

Simply filing for bankruptcy does not 
rise to level of substantial change in cir- 
cumstances warranting reduction or ter- 
mination of support obligations, without 
finding that filing was made in good faith. 
Varner v. Varner, 666 So. 2d 493 (Miss. 
1995). 

A chancellor erred in dismissing a fa- 
ther's petition for abatement of child sup- 
port where the father was in compliance 
with the court's previous decree at the 
time he filed for modification, preventing 
a finding of unclean hands, and he showed 
a material change in his financial circum- 
stances which arose subsequent to entry 
of the previous decree; however, the mod- 



ification could not relate back to the time 
of filing, and therefore the chancellor's 
award for child support payments which 
accrued during litigation of the father's 
motion would be affirmed. Setser v. Pi- 
azza, 644 So. 2d 1211 (Miss. 1994). 

A chancellor did not abuse her discre- 
tion in refusing to reduce the amount of 
child support a father was required to pay, 
even though the father had stopped work- 
ing at his private medical practice for a 
period of time due to a fire which de- 
stroyed his office building, where he 
waited until he was $20,000 in arrears 
and was brought into court a second time 
on contempt charges before he sought 
modification of the child support decree, it 
appeared that the reason for the modifi- 
cation request was temporary in nature 
and no longer existed at the time he 
finally submitted it to the chancellor, and 
the chancellor determined that he had 
personal assets from which to satisfy the 
amount owed. Gambrell v. Gambrell, 644 
So. 2d 435 (Miss. 1994). 

There was not a material change in 
circumstances sufficient to warrant a 
modification of a father's child support 
obligation where all of the changes as- 
serted by the father either occurred prior 
to his signing of the initial child support 
agreement or were changes which should 
have been reasonably anticipated by him 
at the time he signed the agreement. 
Shipley v. Ferguson, 638 So. 2d 1295 
(Miss. 1994). 

In a proceeding to modify child support 
provisions, the burden of proof is on the 
petitioner to show a material change of 
circumstances of one or more of the inter- 
ested parties-the father, mother, or child- 
arising subsequent to the original decree. 
However, the material change which must 
be proved in support modification proceed- 
ings does not have to be a change which 
"adversely affects the minor child," as is 
required in custody modification proceed- 
ings. Adams v. Adams, 591 So. 2d 431 
(Miss. 1991). 

The enactment of the child support 
award guidelines in § 43-19-101, which 
provides that child support payments for 2 
children should be 20 percent of the par- 
ent's adjusted gross income, did not con- 
stitute a "material change in circum- 
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stances" warranting a modification of a 
father's child support obligation, even 
though the father's child support pay- 
ments for 2 children were more than 20 
percent of his adjusted gross income. 
Gregg v. Montgomery, 587 So. 2d 928 
(Miss. 1991). 

A father would be required to continue 
to pay support for his 15-year-old son, in 
spite of the father's argument that his son 
had totally abandoned the father-son re- 
lationship and the son's admission that he 
felt a great deal of hostility toward his 
father, where the son had sought profes- 
sional counseling and advice to deal with 
his feelings toward his father and openly 
talked of trying to improve the relation- 
ship. While it is possible that there could 
be a situation where a minor child as 
young as 15 might by his or her actions 
forfeit support from a non-custodial par- 
ent, those actions would have to be clear 
and extreme. Caldwell v. Caldwell, 579 So. 
2d 543 (Miss. 1991). 

The effective date of a modification of 
child support payments should be the date 
of the petition to modify or thereafter, 
within the sound discretion of the trial 
court. Lawrence v. Lawrence, 574 So. 2d 
1376 (Miss. 1991). 

Bankruptcy court was collaterally es- 
topped from inquiring into "reasonable- 
ness" of debtor's support and alimony ob- 
ligations as determined by pre-petition 
state court decision. Smith v. Smith, 114 
B.R. 457 (Bankr. S.D. Miss. 1990). 

In child support modification proceed- 
ings, the chancellor is accorded substan- 
tial discretion and is charged to consider 
all relevant facts and equities to the end 
that a decree serving the best interest of 
the child may be fashioned. However, 
there may be no modification in a child 
support decree absent a substantial and 
material change in the circumstances of 
one of the interested parties arising sub- 
sequent to the entry of the decree sought 
to be modified. Clark v. Myrick, 523 So. 2d 
79 (Miss. 1988). 

The trial court erred in reducing the 
amount of a husband's alimony and child 
support payments where the modification 
was not founded on a material or substan- 
tial change in the after-arising circum- 
stances of the parties. Although the trial 



court felt that it had allowed too much 
alimony and child support in the first 
instance and although such payments 
where in fact high, they were not so high 
as to be unconscionable and oppressive, 
thereby justifying the court in affording 
extraordinary relief under its equitable 
powers. Shaeffer v. Shaeffer, 370 So. 2d 
240 (Miss. 1979). 

The trial court erred in reducing the 
amount of a husband's alimony and child 
support payments where the modification 
was not founded on a material or substan- 
tial change in the after-arising circum- 
stances of the parties. Although the trial 
court felt that it had allowed too much 
alimony and child support in the first 
instance and although such payments 
were in fact high, they were not so high as 
to be unconscionable and oppressive, 
thereby justifying the court in affording 
extraordinary relief under its equitable 
powers. Shaeffer v. Shaeffer, 370 So. 2d 
240 (Miss. 1979). 

The trial court is authorized by this 
statute to reexamine the question of child 
custody or support at any time on a show- 
ing of changed circumstances, regardless 
of the pendency of an appeal. Smith v. 
Necaise, 357 So. 2d 931 (Miss. 1978). 

A chancellor has authority, upon peti- 
tion of a divorced husband, to reduce the 
amount to be paid for the support of a 
child. Mcintosh v. Meyer, 243 Miss. 596, 
139 So. 2d 368 (1962). 

After a decree awarding a divorce and 
custody of children of the marriage, the 
court may from time to time make decrees 
in regard to the maintenance of the chil- 
dren. Crum v. Upchurch, 232 Miss. 74, 94 
So. 2d 321 (1957). 

In a petition by former husband to re- 
duce weekly payments for support of for- 
mer wife and two children, the wife's ne- 
cessity and that of the daughter, if she is 
so situated, and the husband and father's 
ability must determine the amount of the 
award. Davis v. Davis, 217 Miss. 313, 64 
So. 2d 145 (1953). 

Decree for separate support and main- 
tenance obtained by wife is not subject to 
modification, except on evidence showing 
substantial change in circumstances of 
parties. Malone v. Malone, 159 Miss. 138, 
131 So. 870 (1931). 
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35. — Change in spouse's income. 

A chancellor was manifestly in error in 
not reducing or terminating a separate 
maintenance award to a wife, even though 
the husband took "voluntary retirement" 
at the age of 59, where physical infirmities 
curtailed the husband's ability to earn a 
living, and his monthly income was dras- 
tically reduced. Kennedy v. Kennedy, 650 
So. 2d 1362 (Miss. 1995). 

A trial court did not abuse its discretion 
in modifying a child support decree based 
on the father's loss of income due to invol- 
untary termination of employment for al- 
leged intentional wrongful acts where 
there was no allegation that the father 
was terminated or caused himself to be 
terminated to avoid paying child support. 
Parker v. Parker, 645 So. 2d 1327 (Miss. 
1994). 

It was manifest error and an abuse of 
discretion for a chancellor to find that 
there had been no material or substantial 
change in circumstances warranting a 
modification of a father's child support 
payments where the father suffered a 
heart attack approximately one year after 
the original decree was entered which 
resulted in a precipitous decline in his 
income, the father would be required to 
pay over Vz of his income in child support 
payments if the original decree were not 
modified, and the statutory child support 
guidelines' suggestion and the actual child 
support ordered constituted a difference of 
nearly $500.00 a month. McEwen v. 
McEwen, 631 So. 2d 821 (Miss. 1994). 

An increase in a father's child support 
obligation from $300 to $750 per month 
was excessive and unsupported by the 
evidence in the record, even though the 
father's income and resources had in- 
creased over time, where the mother's 
income had also steadily increased, the 
child had not required any extraordinary 
or unexpected care or treatment, there 
was no evidence that any of the child's 
needs had gone unmet, the child's actual 
expenses averaged approximately $260 
per month, and utilization of the child 
support guidelines set forth in § 43-19- 
101 produced a monthly figure of approx- 
imately $583. Hammett v. Woods, 602 So. 
2d 825 (Miss. 1992). 

A former husband failed to show that he 
was financially unable to comply with the 



divorce decree so as to avoid paying child 
support arrearage, where he failed to offer 
substantial evidence which was "particu- 
lar and not general" to support his conten- 
tion, and he had failed to pay medical 
expenses and school expenses at a time 
when he held a well paying job, which 
indicated that financial hardship was not 
the sole factor in his failure to make 
payments. Additionally, the husband's ar- 
gument that he had to pay other bills 
before making support payments was 
meritless, since such payments are para- 
mount. Gregg v. Montgomery, 587 So. 2d 
928 (Miss. 1991). 

There was no error in a chancellor's 
decision to leave a father's child support 
obligation at $250 per month where the 
father argued that his salary had declined 
drastically from that earned in previous 
years but there was an indication that 
this was a voluntary choice of the father's, 
the father argued that his monthly sup- 
port burden should be at least $80 less in 
accordance with the guidelines of § 43-19- 
101, and the wife argued that her monthly 
expenses outstripped her income by ap- 
proximately $600 each month but she had 
received an increase in monthly income 
since the final decree. Caldwell v. Cald- 
well, 579 So. 2d 543 (Miss. 1991). 

A father did not sustain a material 
change in circumstances warranting a re- 
duction in child support when he volun- 
tarily left his employment and enrolled in 
college, where he sought to modify his 
child support obligation within 6 months 
of the original divorce decree awarding 
child support, and his testimony indicated 
that he anticipated that he would be fur- 
thering his education long before the orig- 
inal divorce decree was entered. Tingle v. 
Tingle, 573 So. 2d 1389, 39 A.L.R.5th 809 
(Miss. 1990). 

A chancery court had the authority to 
modify an original divorce judgment re- 
quiring the husband to pay Vi of his net 
salary to his former wife in child support 
payments for one child where, subsequent 
to the divorce decree making this require- 
ment, the husband's monthly salary al- 
most doubled. In the absence of some 
extraordinary circumstances, a chancery 
court could not validly render a decree 
that, regardless of a parent's future sal- 
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ary, he or she would have to pay V2 of it for 
child support for one child; requiring a 
parent to pay V2 of his or her net salary for 
support of one child, without examining 
the child's needs, is not the escalation 
clause recommended to take care of infla- 
tion in the cost of living. Brown v. Brown, 
566 So. 2d 718 (Miss. 1990). 

There was a material change in circum- 
stances which warranted modification of a 
child support order requiring the father to 
pay $400 per month per child for the 
parties' 2 children who were in the moth- 
er's custody, where the oldest child went 
to live with his father while the matter 
was pending, and the father had experi- 
enced a substantial reduction in his in- 
come while the mother had experienced 
an increase in hers, so that "both parties 
receive approximately the same amount of 
money," and therefore the court was 
within its authority in terminating all 
child support. McPhail v. McPhail, 564 So. 
2d 839 (Miss. 1990). 

A denial by the Internal Revenue Ser- 
vice of a non-custodial parent's claim of an 
income tax dependency exemption which 
that parent acquired pursuant to court 
order, constitutes a change in circum- 
stances justifying the parent in seeking 
relief by way of modification of support 
obligations. Nichols v. Tedder, 547 So. 2d 
766, 77 AL.R.4th 757 (Miss. 1989). 

A decrease in a father's income from 
$1,740 per month to $972 per month did 
not qualify as a material or substantial 
change in the father's financial situation 
which would warrant modification of a 
child support agreement incorporated by a 
final divorce decree where the father was 
aware in November of 1986, when he 
signed the child support agreement, that 
the severance pay he was receiving would 
run out in January of 1987 and that after 
the severance pay ran out he had no 
confirmed employment. Morris v. Morris, 
541 So. 2d 1040 (Miss. 1989). 

Increase in noncustodial parent's salary 
from between $2 and $3 an hour to $5.89 
per hour supported increase in child sup- 
port payments from $75 to $150 per 
month. Cox v. Moulds, 490 So. 2d 866 
(Miss. 1986). 

Modification of child support is required 
upon showing of rising costs of support of 



child and inflation, in addition to receipt 
of cost of living increases in income of 
parent paying support, in intervening 5 
years since original support award. 
Adams v. Adams, 467 So. 2d 211 (Miss. 
1985). 

That a divorce decree requires the de- 
posit in the registry of the court of cash or 
securities as security for the performance 
of its provisions for alimony and support 
of children does not preclude a modifica- 
tion of such provisions. Sanford v. Cowan, 
249 Miss. 685, 163 So. 2d 682 (1964). 

The court which granted divorce decree 
to wife improperly directed that payment 
of $200 by husband should be in full 
settlement of alimony for wife and support 
for nine-month-old child, and three years 
later, on showing that wife could earn 
nothing and that child needed medical 
attention, court properly directed hus- 
band, who was remarried, had another 
child, and was earning about $80 per 
month, to pay $12 per month for child's 
support, since a father's duty to support 
his child is absolute when necessity 
arises. Walters v. Walters, 180 Miss. 268, 
177 So. 507 (1937). 

36. Custody; generally. 

Although the mother had improved her 
lifestyle by quitting the use of illegal 
drugs, obtaining steady gainful employ- 
ment, and living comfortably and in stable 
circumstances with her 10-year-old 
daughter, the custodial paternal grand- 
parents had provided the child with a 
stable, secure, and nurturing environ- 
ment in which the child appeared to be 
thriving; thus, although there was a ma- 
terial change in the mother's circum- 
stances, the trial court did not err in 
finding that it was in the best interest of 
the child to remain with the child's grand- 
parents, and it properly denied the moth- 
er's petition seeking to modify the custody 
arrangement awarding paramount physi- 
cal custody of the child to the child's 
grandparents. Callahan v. Davis, 869 So. 
2d 434 (Miss. Ct. App. 2004). 

Reading Miss. Code Ann. §§ 93-5-23 
and 93-11-65 together, Miss. Code Ann. 
§ 93-5-23 concerns divorce actions and a 
court's ability to make orders touching 
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child custody, whereas, Miss. Code Ann. 
§ 93-11-65 is in addition to the remedies 
already available in Miss. Code Ann. 
§ 93-5-23. The key to those statutes is 
that Miss. Code Ann. § 93-5-23 provides 
for the child's care and custody in a di- 
vorce situation and Miss. Code Ann. § 93- 
11-65 states that it is an alternative, in 
addition to Miss. Code Ann. § 93-5-23. 
Slaughter v. Slaughter, 869 So. 2d 386 
(Miss. 2004). 

A proper reading of all the three stat- 
utes, Miss. Code Ann. §§ 93-5-11, 93-5-23 
and 93-11-65, does not provide for a cus- 
tody matter to proceed under Miss. Code 
Ann. § 93-11-65 when a divorce is pend- 
ing. Slaughter v. Slaughter, 869 So. 2d 386 
(Miss. 2004). 

When considering a modification of 
child custody, the proper approach was to 
first identify the specific change in circum- 
stances, and then analyze and apply the 
Albright factors in light of that change; 
the trial court's opinion did not reflect 
what the prior conditions were or identify 
any changed circumstances with which to 
make a comparison; the analysis was in- 
complete. Thornell v. Thornell, 860 So. 2d 
1241 (Miss. Ct. App. 2003). 

Trial court erred in granting a father's 
motion for modification of child custody 
pursuant to Miss. Code Ann. § 93-5-23; 
the trial court placed too much emphasis 
on the natural parent presumption, and it 
was in the best interests of the children 
that they remain with a foster mother who 
had been granted durable legal custody 
under Miss. Code Ann. § 43-21-609. Bar- 
nett v. Oathout, — So. 2d — , 2003 Miss. 
LEXIS 583 (Miss. Oct. 30, 2003). 

Because the child's best interest was the 
court's "polestar" consideration in deter- 
mining child custody, the importance of 
guardian ad litem appointments in child 
custody proceedings could not be overem- 
phasized; in a case where a mother sought 
modification of child custody, and there 
was an allegation of abuse, it was manda- 
tory that a guardian ad litem be ap- 
pointed, under Miss. Code Ann. § 93-5-23. 
Robison v. Lanford, 841 So. 2d 1119 (Miss. 
2003). 

Party seeking custody modification 
must prove that substantial change in 



circumstances has transpired since issu- 
ance of the custody decree, that this 
change adversely affects child's welfare, 
and that child's best interests mandate a 
change of custody. Bredemeier v. Jackson, 
689 So. 2d 770 (Miss. 1997). 

Totality of circumstances should be con- 
sidered in determining whether change in 
circumstances warrants custody modifica- 
tion. Bredemeier v. Jackson, 689 So. 2d 
770 (Miss. 1997). 

Custody may be modified where envi- 
ronment provided by the custodial parent 
is found to be adverse to the child's best 
interest and circumstances of the noncus- 
todial parent have changed such that he 
or she is able to provide an environment 
more suitable than that of the custodial 
parent. Touchstone v. Touchstone, 682 So. 
2d 374 (Miss. 1996). 

Neither nasty exchanges between for- 
mer spouses when picking up or dropping 
off child for visitation, nor former wife's 
implication that former husband had sex- 
ually abused child warranted change in 
custody; although child was subjected to 
some gross unpleasantries between his 
parents, record did not remotely suggest 
that these episodes were characteristic of 
the overall circumstances in which he 
lived. Touchstone v. Touchstone, 682 So. 
2d 374 (Miss. 1996). 

Isolated incident, e.g., an unwarranted 
striking of a child, does not in and of itself 
justify a change of custody; rather, it must 
be the overall circumstances in which a 
child lives, likely to remain unchanged in 
the foreseeable future and adversely im- 
pacting a child, to warrant change of cus- 
tody. Touchstone v. Touchstone, 682 So. 2d 
374 (Miss. 1996). 

Change in circumstances warranting 
modification of custody is one in overall 
living conditions in which child is found. 
Riley v. Doerner, 677 So. 2d 740 (Miss. 
1996). 

Totality of circumstances must be con- 
sidered in determining whether to modify 
child custody. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Change of circumstances in noncusto- 
dial parent is not in and of itself sufficient 
to warrant a modification of custody. Riley 
v. Doerner, 677 So. 2d 740 (Miss. 1996). 
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When environment provided by custo- 
dial parent is found to be adverse to child's 
best interest, and circumstances of non- 
custodial parent have changed such that 
he or she is able to provide an environ- 
ment more suitable than that of custodial 
parent, Chancellor may modify custody 
accordingly. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Where a child living in a custodial en- 
vironment clearly adverse to child's best 
interest somehow appears to remain 
unscarred by his or her surroundings, 
Chancellor is not precluded from remov- 
ing child for placement in a healthier 
environment. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Evidence that home of custodial parent 
is site of dangerous and illegal behavior, 
such as drug use, may be sufficient to 
justify a modification of custody, even 
without a specific finding that environ- 
ment has adversely affected child's wel- 
fare. Riley v. Doerner, 677 So. 2d 740 
(Miss. 1996). 

Once Chancellor determined that moth- 
er's home was site of illegal drug use, as 
well as other behavior adverse to child's 
welfare, and determined that father's cir- 
cumstances had improved such that he 
was able to provide a good home for child, 
it was within his discretion to transfer 
custody from mother to father, despite fact 
that Chancellor could not discern any neg- 
ative effect on child caused by mother's 
home environment. Riley v. Doerner, 677 
So. 2d 740 (Miss. 1996). 

Chancellor is never obliged to ignore a 
child's best interest in weighing a custody 
change; in fact, a Chancellor is bound to 
consider child's best interest above all 
else. Riley v. Doerner, 677 So. 2d 740 
(Miss. 1996). 

Test for custody modification need not 
be applied so rigidly, nor in such a formal- 
istic manner, so as to preclude Chancellor 
from rendering a decision appropriate to 
facts of individual case. Riley v. Doerner, 
677 So. 2d 740 (Miss. 1996). 

A chancellor erred in failing to grant a 
father's request for modification of cus- 
tody of his 18-year old daughter where 
both parents and the daughter agreed 
that she should be in the father's custody, 
she had been living with the father, and 



the chancellor had reduced the father's 
child support obligation to reflect this liv- 
ing arrangement. Shelton v. Shelton, 653 
So. 2d 283 (Miss. 1995). 

A chancellor was not "manifestly in er- 
ror" in refusing to modify the custody of 2 
children from their father to their mother, 
even though the father's activities in at- 
tempting to exclude the mother from the 
children's lives were very iniquitous and 
hurtful to the children, where the mother 
failed to show a material change in cir- 
cumstances that adversely affected the 
children. Stevison v. Woods, 560 So. 2d 
176 (Miss. 1990). 

A chancellor did not err in his determi- 
nation that a material change in circum- 
stances adverse to the welfare and best 
interests of the children warranted a 
change in custody from the mother to the 
father where the mother had moved and 
changed employment several times dur- 
ing the year after the parties' divorce, 
daycare arrangements were similarly 
changed, the mother had subjected the 
children to numerous unwarranted phys- 
ical and psychological examinations, not 
for treatment, but for investigation and 
interrogation as to alleged sexual abuse, 
and the daughter had exhibited distress 
and disturbance when being returned to 
the mother at the end of a visitation 
period with the father, while the father 
held a stable position and maintained a 
stable home, with his parents providing 
alternative care. Newsom v. Newsom, 557 
So. 2d 511 (Miss. 1990). 

Chancellor's modification of custody de- 
cree granting father custody of minor chil- 
dren was proper where, although mater- 
nal grandmother, in seeking custody of 
minor children, had met burden of proving 
that mother was unfit to have custody of 
children, she had not met this burden 
with respect to father. Milam v. Milam, 
509 So. 2d 864 (Miss. 1987). 

A change of circumstances in the out of 
custody parent is not sufficient to autho- 
rize modification of custody award. Duran 
v. Weaver, 495 So. 2d 1355 (Miss. 1986). 

Even if the original divorce decree in 
awarding custody of children between 
their parents could be said to be a joint 
custody arrangement, the chancellor 
could modify such decree only upon a 
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finding that there had been a material 
change of circumstances affecting the chil- 
dren. Rutledge v. Rutledge, 487 So. 2d 218 
(Miss. 1986). 

Fact that custodial parent is receiving 
aid for dependent children, and social ser- 
vices from federal and state programs, 
including housing, does not disqualify 
parent from having custody of children 
and does not constitute material change 
adversely affecting children which may be 
basis for modification of custody decree, 
either by emergency order or by final 
decree. Robinson v. Robinson, 481 So. 2d 
855 (Miss. 1986). 

When custodial parent transfers physi- 
cal custody of child to third party, Chan- 
cery Court may transfer legal custody of 
child to third party. Adams v. Adams, 467 
So. 2d 211 (Miss. 1985). 

Modification of custody decree may not 
be granted where, to extent that there has 
been showing of change of circumstance, 
record shows that custodial parent has 
provided more stable home environment 
then since originally being granted cus- 
tody and greatest change seems to be in 
noncustodial parent's desire for custody. 
Smith v. Todd, 464 So. 2d 1155 (Miss. 
1985). 

The trial court is authorized by this 
statute to reexamine the question of child 
custody or support at any time on a show- 
ing of changed circumstances, regardless 
of the pendency of an appeal. Smith v. 
Necaise, 357 So. 2d 931 (Miss. 1978). 

The provision authorizing the court 
from time to time to make new decrees 
applies to a custody as well as to an 
alimony decree; but this power may be 
exercised only where there has been a 
material change of circumstances, even 
though the award of custody was until a 
further order of the court. Beard v. Ste- 
vens, 239 Miss. 568, 123 So. 2d 860 (1960). 

In proceedings for the modification of a 
decree awarding the care and custody of a 
minor child, the guiding star in such cases 
is the best interest of the child, and the 
chancellor has broad discretion in such 
matters. Earwood v. Cowart, 232 Miss. 
760, 100 So. 2d 601 (1958). 

In a hearing upon the father's petition 
testimony as to the suitability of the 
mother's second husband as co-custodian 



of the infant daughter was proper, and 
although incompetent testimony in regard 
to the mother relative to an event which 
transpired prior to the decree giving her 
custody of the child was admitted, it was 
not reversible error, where, disregarding 
this testimony, the chancellor was war- 
ranted in awarding custody of the child to 
the father for ten months of the year. 
Comfort v. Norton, 232 Miss. 714, 100 So. 
2d 342 (1958). 

In an action by the mother for a modi- 
fication of a divorce decree in reference to 
the custody of the child, where the mother 
clearly made out a strong prima facie case 
of a material change in her circumstances 
and conditions since the divorce decree 
with reference to the welfare of the child, 
the trial court should have reexamined 
the issue of custody. Boswell v. Pope, 213 
Miss. 31, 56 So. 2d 1 (1952). 

In proceedings by wife to modify decree 
awarding custody of children to husband, 
the inquiry is as to what does the best 
interest of the children require. White v. 
Brocato, 35 So. 2d 455 (Miss. 1948). 

Where petition which was entitled a 
petition in habeas corpus was in fact a 
petition for enforcement of custody decree 
and for contempt for failure to comply 
therewith, court had power to change de- 
cree as circumstances required. Mahaffey 
v. Mahaffey, 176 Miss. 733, 170 So. 289 
(1936). 

37. —Choice of child. 

In determining whether there was a 
substantial and material change in cir- 
cumstances to warrant a modification of 
child custody, the lower court would be 
required to consider the fact that the child 
had chosen to live with his mother, as well 
as the fact that the child had passed 12 
years of age and could qualify under § 93- 
11-65 to choose his custodial parent, as 
factors to be considered on remand along 
with any other evidence the parties 
wished to produce. Polk v. Polk, 589 So. 2d 
123 (Miss. 1991). 

Although the rules regulating provi- 
sions for custody of minor children do not 
reflect a policy of encouraging separation 
of siblings, a chancery court did not com- 
mit error when it provided that the par- 
ties' older child would reside with his 
father while the younger child would con- 
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tinue to reside with the mother, where the 
judge conferred with the older child in 
chambers and found that he wished to live 
with his father, the child was over 15 
years of age, and the court made elaborate 
provision for assuring that the children 
were together as much as was reasonably 
practicable given their residence in sepa- 
rate communities and their attendance at 
different schools. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

Failure of the chancellor to interview 
children under 12 years of age where 
modification of the custody provisions of a 
divorce decree is sought, is not error. 
Correll v. Newman, 236 Miss. 545, 111 So. 
2d 643 (1959). 

38. — Relocation of child. 

Trial court erred in changing the pri- 
mary custody of a minor child because a 
mother's decision to move adversely im- 
pacted a father's ability to exercise visita- 
tion rights; the father failed to show that 
the move posed a clear danger to the 
child's mental or emotional health. Lam- 
bert v. Lambert, 872 So. 2d 679 (Miss. Ct. 
App. 2003). 

A chancellor was "manifestly in error" 
when he found a mother in contempt of 
court for effectively curtailing the father's 
court-ordered visitation rights with the 
parties' daughter by moving to Alaska. 
The mother never ignored an order of the 
court since there was nothing in the court 
order that restricted her from moving to 
another state. Stevison v. Woods, 560 So. 
2d 176 (Miss. 1990). 

Divorced custodial parent's planned 
movement of minor children to foreign 
nation incident to pursuit of reasonable 
professional or economic opportunity is 
not by itself basis for modification of cus- 
tody decree. Spain v. Holland, 483 So. 2d 
318 (Miss. 1986). 

Where nothing in the record indicated 
that it would be detrimental to the welfare 
of the children for the father to take the 
children out of the county within the time 
when he was permitted to visit with them 
pursuant to a decree of divorce, and there 
was no showing that the father intended 
to take the children to visit the woman 
who was said to have been the cause of the 
divorce, the decree would be modified by 
the Supreme Court so as to permit the 



father to take his children out of the 
county for the time he was permitted to 
visit them. Dubois v. Dubois, 275 So. 2d 
100 (Miss. 1973). 

Modification of divorce decree changing 
custody of child from mother to paternal 
grandparents was erroneous where there 
was no evidence that mother was an unfit 
person to have custody; moreover, custody 
would not be changed since mother had 
moved to Florida and planned to carry the 
child out of the jurisdiction of the court, 
although under such circumstances the 
court would retain jurisdiction by requir- 
ing mother to post a bond to insure the 
child's return when ordered to the juris- 
diction of the court. Rodgers v. Rodgers, 
274 So. 2d 671 (Miss. 1973). 

Circumstances of the wife's remarriage 
and change of residence to a place 600 
miles from her original residence did not 
constitute such a change in conditions as 
to warrant modification of the divorce 
decree which awarded the custody of the 
child to her. Brocato v. Walker, 220 So. 2d 
340 (Miss. 1969). 

39. — Evidence. 

Evidence of a mother's alcoholism, drug 
addiction, and psychological problems was 
sufficient to prove that a material change 
of circumstances had occurred, that the 
change was detrimental, and that chang- 
ing custody from the mother to the father 
was in the child's best interest. Johnson v. 
Gray, 859 So. 2d 1006 (Miss. 2003). 

Where a paternal grandmother sought 
temporary custody of her minor grand- 
child through an ex parte proceeding 
based on claims that the child was sexu- 
ally abused by the attorney of the child's 
mother, the trial court properly found that 
the child's molestation was a material 
change, detrimental to her best interest, 
and did not err in taking custody from the 
mother and temporarily granting it to the 
grandmother. E. J. M. v. A. J. M., 846 So. 
2d 289 (Miss. Ct. App. 2003). 

Where a paternal grandmother sought 
temporary custody of her minor grand- 
child through an ex parte proceeding 
based on claims that the child had been 
sexually abused, the trial court properly 
admitted evidence of the schizophrenic 
mother's mental state, as it bore on the 
best interests of the child, and the allega- 
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tions in the request for custody were of 
child abuse. E. J. M. v. A. J. M., 846 So. 2d 
289 (Miss. Ct. App. 2003). 

Award of both children to father was 
supported by evidence that split custody 
was not working, that it was in children's 
best interest to be kept together, that both 
children viewed their father more favor- 
ably than their mother, that children's 
relationship with stepmother was good, 
that children's relationship with stepfa- 
ther was strained, and that instances of 
excessive physical discipline occurred at 
mother's home but not at father's home. 
Bredemeier v. Jackson, 689 So. 2d 770 
(Miss. 1997). 

It was harmless error to extend psycho- 
therapist-patient privilege to exclude li- 
censed clinical social worker's testimony, 
in action to modify custody provisions of 
divorce decree, regarding mother's inter- 
ference with and "coaching" of child while 
he was being examined, where mother 
freely acknowledged her participation in 
the examination session. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

Trial court did not abuse its discretion 
by excluding, in custody modification pro- 
ceeding, arguably repetitive testimony 
concerning incident in which mother bit 
another woman on the arm. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

A chancellor erred in changing custody 
of a 6-year-old girl from her mother to her 
father based solely on the child's unusual 
knowledge of sexual conduct allegedly 
gained from her accidental exposure to 
sexual relations between her mother and 
stepfather where the totality of the facts 
and circumstances failed to support a 
finding that the child's best interest would 
be served by a change in custody. Smith v. 
Jones, 654 So. 2d 480 (Miss. 1995). 

The evidence was sufficient to support a 
finding that a father had discharged his 
obligation to support his daughter where 
the parents modified the custody and child 
support provisions of their divorce decree 
by an agreement under which the father 
took custody of the daughter and the child 
support payment made by the father to 
the mother for their three children was 
proportionately reduced, and the father 
subsequently made substantial direct 
payments to the daughter for her support. 



Although court-ordered child support pay- 
ments vest in the child as they accrue and 
may not thereafter be modified or for- 
given, this does not mean that equity may 
not at times suggest ex post facto approval 
of extra-judicial adjustments in the man- 
ner and form in which support payments 
have been made. Varner v. Varner, 588 So. 
2d 428 (Miss. 1991). 

The evidence was not sufficient to sup- 
port a change in child custody from the 
mother to the father where the only evi- 
dence of the mother's instability was her 
frequent moves within a short period of 
time, along with the psychological condi- 
tion of the children which was questioned 
at trial. Cooley v. Cooley, 574 So. 2d 694 
(Miss. 1991), overruled on other grounds, 
Powell v. Powell, 644 So. 2d 269 (Miss. 
1994), overruled on other grounds, Leaf 
River Forest Prods, v. Deakle, 661 So. 2d 
188 (Miss. 1995). 

In a father's action seeking a change in 
child custody from the mother to the fa- 
ther, evidence of the father's treatment of 
the mother and the child prior to the 
parties' divorce was manifestly material 
to the issue of the fitness of the father to 
have custody of the child, where the di- 
vorce decree indicated that the court had 
found merit to the mother's charges of 
habitual cruel and inhuman treatment. 
Herring v. Herring, 571 So. 2d 239 (Miss. 
1990). 

The evidence did not reflect a material 
change in the circumstances of a child and 
his parents, which adversely affected the 
child, to the extent that a change of cus- 
tody from the mother to the father was 
warranted, where the mother called upon 
the father for help when she fell upon 
hard times, the father had custody of the 
child for 16 months while the mother had 
liberal visitation, and the mother asked 
the father to restore custody to her when 
her situation stabilized, but the father 
declined; the parties' act, in temporarily 
modifying the custody decree, was not 
binding upon the court. Arnold v. Conwill, 
562 So. 2d 97 (Miss. 1990). 

A chancellor was not "manifestly 
wrong" in changing custody of a daughter 
from the mother to the father where the 
mother's move to Alaska had an "adverse 
effect" on the daughter, the parties' origi- 
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nal divorce decree provided custody of the 
parties' son in the father and custody of 
their daughter in the mother, the daugh- 
ter visited with her brother every day 
prior to the move to Alaska, and the 
mother had a poor relationship with her 
son. Stevison v. Woods, 560 So. 2d 176 
(Miss. 1990). 

There are 2 prerequisites to a modifica- 
tion of child custody. First, the moving 
party must prove by a preponderance of 
the evidence that, after the entry of the 
judgment sought to be modified, there has 
been a material change in circumstances 
which adversely affects the welfare of the 
child. Second, if such an adverse change 
has been shown, the moving party must 
show by like evidence that the best inter- 
est of the child requires the change of 
custody. Phillips v. Phillips, 555 So. 2d 698 
(Miss. 1989). 

Case seeking modification of child cus- 
tody decree which gave joint legal custody 
of minor children to both parents and 
physical custody to mother was affirmed, 
although remanded to Chancery Court for 
updating custody hearing where record 
was 2 years old and Chancery Court judg- 
ment appealed from was almost entirely 
lacking in statement of findings of fact or 
conclusions of law upon which judgment 
was based. Pace v. Owens, 511 So. 2d 489 
(Miss. 1987). 

Upon making an explicit finding that 
mother's proposed move from Union 
County was not a material change of cir- 
cumstances which would adversely affect 
the child whose custody had been awarded 
to her, chancellor committed reversible 
error in transferring custody of child from 
mother to father. Rutledge v. Rutledge, 
487 So. 2d 218 (Miss. 1986). 

In the absence of evidence of a material 
change in condition occurring since the 
entry of the original decree of divorce no 
change should be made in the original 
award of custody of the parties' children. 
Webb v. State, 186 So. 2d 462 (Miss. 1966). 

In proceedings by wife to modify decree 
awarding custody of children to husband, 
admission over wife's objections of evi- 
dence that prior to decree of divorce when 
wife had custody of the children, she ne- 
glected them and was leading a life that 
made it to the best interests of the chil- 



dren that they be given to their father, 
was proper and necessary in order for the 
court to determine whether conditions 
had so changed as to warrant change in 
custody of the children. White v. Brocato, 
35 So. 2d 455 (Miss. 1948). 

Evidence of changes in condition of 
eleven-year-old child and divorced mother 
held to warrant modification of decree 
awarding custody of child to father so as to 
entitle mother, who had remarried, to 
have child visit her in another state for 
limited time during summer upon execu- 
tion by her of bond for child's return. 
Campbell v. Lovgren, 175 Miss. 4, 166 So. 
365 (1936). 

40. — Res judicata. 

On a petition to modify a divorce decree 
awarding custody of a child to the wife, 
where the record did not reflect a change 
in conditions materially and adversely af- 
fecting the child's welfare, but on the 
contrary tended to show that conditions 
surrounding the child have been bettered, 
the decree would not be modified, since 
the final divorce decree was res judicata, 
and only subsequent substantial change 
in conditions materially and adversely af- 
fecting the child's welfare would warrant 
its modification. Brocato v. Walker, 220 So. 
2d 340 (Miss. 1969). 

Agreed provisions of a divorce decree as 
to visitation rights are not res judicata so 
as to preclude modifications of a minor 
nature where original provisions prove 
impractical and are unsuited to the best 
interests of the children, and there has 
been a substantial change of circum- 
stances. Tighe v. Moore, 246 Miss. 649, 
151 So. 2d 910 (1963), cert, denied, 375 
U.S. 921, 84 S. Ct. 265, 11 L. Ed. 2d 164 
(1963). 

A former adjudication is res judicata in 
a subsequent proceeding to modify a for- 
mer decree of care and custody of a minor 
child where there has been no substantial 
change in the facts. Earwood v. Cowart, 
232 Miss. 760, 100 So. 2d 601 (1958). 

Modification of decree awarding custody 
of child to ex-wife with visitation and 
temporary custody to father one day each 
week, to permit temporary custody of 
child by father during the vacation month 
of July, was authorized, notwithstanding 
that former decree was, as contended by 
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ex- wife, res judicata as to the facts then 
existing upon which it was based, having 
in mind the best interests of the child. 
Evans v. Evans, 195 Miss. 320, 15 So. 2d 
698 (1943). 

41. — Extra-marital conduct. 

An extramarital relationship is not, per 
se, an adverse circumstance warranting 
modification of a custody decree. Thus, a 
chancellor's modification of a joint child 
custody decree by forbidding the mother 
to continue conducting her "illicit" rela- 
tionship with her male friend while her 
daughter resided with her was sufficient 
where there was no substantial credible 
evidence showing an adverse change af- 
fecting the child of such proportions that 
the child's best interest would be served 
by further modifying the custody decree. 
Morrow v. Morrow, 591 So. 2d 829 (Miss. 
1991). 

A custodial parent's sexual relations 
with a third person outside of marriage 
does not, by itself, warrant modification of 
the child custody order. Phillips v. 
Phillips, 555 So. 2d 698 (Miss. 1989). 

Mother who, through, adultery, loses 
custody of children but subsequent to di- 
vorce rehabilitates herself is entitled to 
have custody decree modified to provide 
for visitation with children of at least two 
full weekends a month during school year, 
with visitation to terminate Sunday after- 
noon as opposed to Sunday morning, and 
five week period during summer vacation. 
Crowson v. Moseley, 480 So. 2d 1150 
(Miss. 1985). 

Chancery Court may not modify custody 
decree to remove custody of children from 
father and grant custody to maternal 
grandparents on basis of showing that, 
subsequent to divorce, woman who subse- 
quently married father spent several 
nights in home prior to marriage and that 
woman brought with her one 5-year-old 
son by former marriage; nor may grand- 
parents be awarded visitation rights. 
Stoker v. Huggins, 471 So. 2d 1228 (Miss. 
1985). 

42. Remarriage. 

Chancery court erred in terminating a 
former husband's obligation to pay ali- 
mony to his former wife; the chancery 
court abused its discretion in determining 



that the wife's sexual relationship with 
her boyfriend amounted to a marriage. 
Byars v. Byars, 850 So. 2d 147 (Miss. Ct. 
App. 2003). 

Chancery court abused its discretion in 
finding that a former wife's lifestyle war- 
ranted a change in alimony payments; the 
wife's lifestyle did not provide her boy- 
friend with the benefits of marriage with- 
out ceremonial endorsement. Byars v. 
Byars, 850 So. 2d 147 (Miss. Ct. App. 
2003). 

A chancellor did not err in refusing to 
modify an antenuptial agreement requir- 
ing the husband to "bestow his retirement 
benefits with a reasonable and comfort- 
able monthly income to his wife so long as 
she may live," even though the wife had 
remarried, where the agreement had been 
specifically enforced in the parties' judg- 
ment of divorce, and the parties testified 
that their respective incomes and eco- 
nomic statuses had not significantly 
changed since the divorce proceedings. 
Hollis v. Hollis, 650 So. 2d 1371 (Miss. 
1995). 

In a husband's action for reduction of 
child support and for judgment for any 
alimony paid to the wife since her remar- 
riage, the court did not err in treating a 
$225 monthly house payment made by the 
husband as alimony and a $700 monthly 
payment as child support where the hus- 
band was relieved of the house payment 
when the wife purchased the house from 
the husband, the husband continued to 
make the $700 payment after the wife had 
remarried, and the husband had not des- 
ignated any part of the $700 monthly 
payment as alimony on his federal tax 
return. Duncan v. Duncan, 556 So. 2d 346 
(Miss. 1990), on subsequent appeal, 593 
So. 2d 1 (Miss. 1991). 

Remarriage of mother who had custody 
of 3-year-old daughter to man of different 
race is not sufficient reason to justify 
divesting mother of custody of child. 
Palmore v. Sidoti, 466 U.S. 429, 104 S. Ct. 
1879, 80 L. Ed. 2d 421 (1984). 

The fact that the father of a six-year-old 
girl had remarried and was in a position 
to provide better living conditions for the 
child than could the mother, who had to 
work for a living since she received no 
award of alimony, was not a sufficient 
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change of circumstances to warrant tak- 
ing custody away from the mother to 
whom it had been granted in the divorce 
decree, in the absence of evidence that the 
mother was unfeeling toward the child, or 
had neglected or mistreated her. Sistrunk 
v. Sistrunk, 245 So. 2d 845 (Miss. 1971). 

Circumstances of the wife's remarriage 
and change of residence to a place 600 
miles from her original residence did not 
constitute such a change in conditions as 
to warrant modification of the divorce 
decree which awarded the custody of the 
child to her. Brocato v. Walker, 220 So. 2d 
340 (Miss. 1969). 

Modification of an original decree 
awarding custody of children to their fa- 
ther so as to give custody to their mother 
was proper where the father was subse- 
quently permanently hospitalized and the 
mother was then shown to be a fit person 
and remarried to a man who had no other 
children and was willing and able to pro- 
vide them a suitable home. Conrad v. 
Fountain, 202 Miss. 237, 30 So. 2d 803 
(1947). 

Remarriage of a divorced wife entitled 
the divorced husband to a reassignment of 
a policy of insurance on his life, assigned 
by him to her under the alimony provi- 
sions of a divorce decree, requiring such 
assignment for the evident purpose of 
protecting her against failure of alimony 
payments by the death of the husband, 
since under the divorce decree the di- 
vorced wife did not receive absolute own- 
ership of the policy. East v. Collins, 194 
Miss. 281, 12 So. 2d 133, 145 A.L.R. 517 
(1943). 

Remarriage of the divorced wife re- 
lieved her former husband of all duties to 
support and maintain her thereafter, and 
the divorced wife was not entitled after 
the date of her remarriage to the monthly 
payments for her support or to mortgage 
instalment payments against the former 
home. East v. Collins, 194 Miss. 281, 12 
So. 2d 133, 145 A.L.R. 517 (1943). 

Evidence of changes in condition of 
eleven-year-old child and divorced mother 
held to warrant modification of decree 
awarding custody of child to father so as to 
entitle mother, who had remarried, to 
have child visit her in another state for 
limited time during summer upon execu- 



tion by her of bond for child's return. 
Campbell v. Lovgren, 175 Miss. 4, 166 So. 
365 (1936). 

43. Education. 

A finding that a son was emancipated 
and that his father had no further duty to 
support him would be reversed, and the 
father would be required to abide by the 
terms of a court order requiring him to 
pay for his son's college expenses, even 
though the son worked full-time, where 
the father had ignored the court order to 
pay his son's college expenses, in effect 
forcing his son to abandon his schooling 
and become a full-time worker. Caldwell v. 
Caldwell, 579 So. 2d 543 (Miss. 1991). 

In determining whether there had been 
a substantial change in circumstances 
necessary to modify child support, the 
trial court should have considered an in- 
crease in expenses as a result of the chil- 
dren's attendance at college; this was not 
something that should have been antici- 
pated at the time of the entry of the 
original decree since few parents can an- 
ticipate with certainty, 5 years ahead of 
time, that their children will attend col- 
lege. Lawrence v. Lawrence, 574 So. 2d 
1376 (Miss. 1991). 

Where, since rendition of a divorce de- 
cree, giving custody of minor daughter to 
the wife and directing the husband to 
make monthly payments for support of 
the child, the daughter had become a 
senior in high school, prepared for gradu- 
ation and for college, and showed a special 
aptitude for the latter, there had been 
such a material and substantial change in 
the circumstances of the parties as to 
justify modification of the decree so as to 
require the father to provide funds for the 
college education of the daughter. Pass v. 
Pass, 238 Miss. 449, 118 So. 2d 769 (1960). 

44. Visitation. 

Mother argued that the chancellor 
abused his discretion in setting up the 
revised visitation schedule since it did not 
provide for more frequent weekend visita- 
tion periods, a longer period during the 
summer, and extended weekend visitation 
during Mardi Gras; however, the visita- 
tion arrangements for the mother ordered 
by the chancellor appeared to fall within 
the range of discretion afforded the chan- 
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cellor in fashioning a schedule that was in 
the best interest of the child, and the 
chancellor did not abuse his discretion in 
failing to expand the visitation further in 
the areas complained of by the mother in 
her appellate brief. Callahan v. Davis, 869 
So. 2d 434 (Miss. Ct. App. 2004). 

Decision of a chancellor, who found that 
a father's alleged sexual abuse of his four- 
year-old son had not been proven and 
refused to restrict the father's visitation, 
was supported by substantial evidence 
and was based on the credibility of the 
witnesses; it was therefore not overturned 
on appeal. Bratcher v. Surrette, 848 So. 2d 
893 (Miss. Ct. App. 2003). 

A chancellor erred in amending a visi- 
tation order to restrict a father's visitation 
with his 2 daughters to daytime hours on 
the basis that he taught his children 
Christian principles while living with a 
woman to whom he was not married 
where there was not substantial evidence 
in the record supporting the chancellor's 
finding that the children were confused by 
the father's alleged hypocrisy; moreover, 
even if the children were confused or did 
not like their father's living arrange- 
ments, that is not the type of harm that 
rises to the level necessary to overcome 
the presumption that a non-custodial par- 
ent is entitled to overnight visitation. Har- 
rington v. Harrington, 648 So. 2d 543 
(Miss. 1994). 

A chancellor erred in suspending all 
visitation rights of a father, even though 
there was ample evidence that the child 
had been sexually abused, where there 
was not substantial credible evidence that 
the father was the abuser; however, the 
evidence warranted restriction of visita- 
tion, since there was conflicting evidence 
as to the identity of the abuser. Doe v. Doe, 
644 So. 2d 1199 (Miss. 1994). 

In cases where the terms of visitation 
are at issue, the change in circumstances 
rule has no application because the court 
is not being asked to change the perma- 
nent custody of the child. All that need be 
shown is that there is a prior decree 
providing for visitation rights that is or is 
not working and that is or is not in the 
best interest of the child. On visitation 
issues, as with other issues concerning 
children, the chancery court enjoys a large 



amount of discretion in making its deter- 
mination of what is in the best interest of 
the child. Clark v. Myrick, 523 So. 2d 79 
(Miss. 1988). 

Petition by noncustodial parent who 
has been granted reasonable visitation 
rights to be granted specific visitation 
rights after parties have been unable to 
agree upon reasonable visitation is prop- 
erly viewed as petition to clarify, not mod- 
ify, divorce decree and should be granted. 
Brown v. Gillespie, 465 So. 2d 1046 (Miss. 
1985). 

The chancellor did not abuse his discre- 
tion in refusing to modify a child custody 
decree, pursuant to § 93-5-23, to require 
that professional psychological care and 
treatment be required, even though the 
child was experiencing emotional prob- 
lems, perhaps resulting from the divorce 
and subsequent custody fight, in view of 
the finding that the child's emotional 
problems could best be dealt with by keep- 
ing him in the custody of his mother and 
that his mother was a fit and suitable 
person to have the care and custody of the 
child; nor was there abuse of discretion in 
the chancellor's modification of the origi- 
nal decree awarding the father two day 
visitation privileges, even though a sub- 
stantial distance separated the parties. 
Cheek v. Ricker, 431 So. 2d 1139 (Miss. 
1983). 

A mother's petition which sought modi- 
fication of her visitation rights and 
claimed that the father continuously re- 
fused to permit the mother to visit the 
child at any and all reasonable times, and 
that the father arbitrarily defined reason- 
able rights of visitation as he saw fit, 
sufficiently charged that there had been 
material and substantial changes in cir- 
cumstances, and a decree modifying the 
mother's visitation rights by designating 
specific and exact times and intervals be- 
tween changes in custody and visitation of 
the mother and father was justified and 
did not have the effect of splitting custody. 
Hatten v. Pearson, 221 So. 2d 87 (Miss. 
1969). 

Agreed provisions of a divorce decree as 
to visitation rights are not res judicata so 
as to preclude modifications of a minor 
nature where original provisions prove 
impractical and are unsuited to the best 
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interests of the children, and there has 
been a substantial change of circum- 
stances. Tighe v. Moore, 246 Miss. 649, 
151 So. 2d 910 (1963), cert, denied, 375 
U.S. 921, 84 S. Ct. 265, 11 L. Ed. 2d 164 
(1963). 

The modification of a former decree 
awarding the care and custody of a minor 
daughter to the mother, to provide that 
the father should have care and custody of 
the child during the summer months with 
the mother exercising such rights during 
the school months, and granting certain 
visitation rights to each of the parents, 
was not an abuse of the chancellor's dis- 
cretion. Earwood v. Cowart, 232 Miss. 760, 
100 So. 2d 601 (1958). 

45. Lump sum payments. 

Lump-sum alimony is fixed obligation 
and is not modifiable. McDonald v. 
McDonald, 683 So. 2d 929 (Miss. 1996). 

Lump-sum alimony award could not be 
modified under rule allowing relief from 
judgment for "any other reason justifying 
relief from the judgment"; modification 
was inconsistent with substantive law. 
McDonald v. McDonald, 683 So. 2d 929 
(Miss. 1996). 

Former husband's decision to pursue 
medical residency was not such "substan- 
tial change in circumstances" as might 
justify modification of payment schedule 
for lump-sum alimony, if such modifica- 
tions are permissible, where former hus- 
band considered pursuing residency for 
years before he entered property settle- 
ment agreement. McDonald v. McDonald, 
683 So. 2d 929 (Miss. 1996). 

Even though the chancellor erred in 
holding that alimony awarded in the orig- 
inal decree was lump sum, rather than 
periodic, he was not manifestly wrong in 
denying former husband's request for 
modification of payments where, in an 
attempt to end continuing litigation be- 
tween the former spouses, the chancellor 
arrived at an equitable solution. Bonderer 
v. Robinson, 502 So. 2d 314 (Miss. 1986). 

Agreement between divorcing husband 
and wife, which was incorporated into 
their divorce decree pursuant to Missis- 
sippi Code § 93-5-2, which obligated hus- 
band to pay $5,000 per month to wife, and 
further provided that payments to the 
wife would not terminate upon husband's 



death or wife's remarriage, and that wife 
could never ask that payments to her be 
increased, was, notwithstanding the use 
of the term "alimony" therein, in fact a 
property settlement or lump sum alimony, 
payable in fixed, unalterable install- 
ments, which could not be modified on 
ground of husband's subsequent deterio- 
rated financial condition. East v. East, 493 
So. 2d 927 (Miss. 1986). 

Alimony awarded in a lump sum, or in 
gross, constitutes a fixed liability of the 
husband and his estate and cannot be 
modified. East v. East, 493 So. 2d 927 
(Miss. 1986). 

Where alimony awarded wife is in lump 
sum presently payable, court cannot mod- 
ify award after term. Guess v. Smith, 100 
Miss. 457, 56 So. 166, Am. Ann. Cas. 
1914A,300 (1911). 

46. Payments in arrears. 

A chancellor erred in determining that 
the matter of a child support arrearage 
was previously settled by a court-ap- 
proved modification of child support, 
which effectively amounted to a forgive- 
ness of vested but unpaid child support 
obligations, since this is contrary to the 
well-established rule that "a court cannot 
relieve the civil liability for support pay- 
ments that have already accrued." Tanner 
v. Roland, 598 So. 2d 783 (Miss. 1992). 

A former husband failed to show that he 
was financially unable to comply with the 
divorce decree so as to avoid paying child 
support arrearage, where he failed to offer 
substantial evidence which was "particu- 
lar and not general" to support his conten- 
tion, and he had failed to pay medical 
expenses and school expenses at a time 
when he held a well paying job, which 
indicated that financial hardship was not 
the sole factor in his failure to make 
payments. Additionally, the husband's ar- 
gument that he had to pay other bills 
before making support payments was 
meritless, since such payments are para- 
mount. Gregg v. Montgomery, 587 So. 2d 
928 (Miss. 1991). 

A chancellor's reduction of past due 
child support payments was manifest er- 
ror since child support payments become 
vested and cannot be modified once they 
become past due. Thurman v. Thurman, 
559 So. 2d 1014 (Miss. 1990). 
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47. Jurisdiction. 

A custody agreement which called for a 
change in custody of the children from the 
mother to the father on relocation by the 
mother was void and contrary to public 
policy. The court cannot surrender or sub- 
ordinate its jurisdiction and authority as 
to the circumstances and conditions which 
will cause a change in custody. McManus 
v. Howard, 569 So. 2d 1213 (Miss. 1990). 

Where parties incomes were not suffi- 
cient to meet expenses at time of trial, 
Chancery Court should have retained ju- 
risdiction over question of alimony and if 
at later date husband's dental practice 
became successful financially, court would 
have authority to award such alimony as 
may at that time be fair and equitable; in 
cases where facts do not justify present 
award of alimony, Chancery Court gener- 
ally ought to retain jurisdiction over ques- 
tion of alimony, and need not award nom- 
inal alimony in order to allow for 
modification in event that earning power 
of one spouse increases. McNally v. 
McNally, 516 So. 2d 499 (Miss. 1987). 

The amount of child support to be paid 
by a non-resident defendant was properly 
increased where the trial court had con- 
tinuing jurisdiction over the matter of 
child support and where notice by publi- 
cation in accordance with statutory re- 
quirements was reasonable. Campbell v. 
Campbell, 357 So. 2d 129 (Miss. 1978). 

Modification of divorce decree changing 
custody of child from mother to paternal 
grandparents was erroneous where there 
was no evidence that mother was an unfit 
person to have custody; moreover, custody 
would not be changed since mother had 
moved to Florida and planned to carry the 
child out of the jurisdiction of the court, 
although under such circumstances the 
court would retain jurisdiction by requir- 
ing mother to post a bond to insure the 
child's return when ordered to the juris- 
diction of the court. Rodger s v. Rodger s, 
274 So. 2d 671 (Miss. 1973). 

The rule being well established that a 
chancery court which grants the custody 
of children in a divorce proceeding has, as 
between the same parties, continuing ex- 
clusive jurisdiction to modify the decree 
upon subsequent changed circumstances, 
the chancery court in the county in which 



the children and divorced parents resided 
was without jurisdiction to modify the 
decree of custody entered by the chancery 
court of another county, notwithstanding 
the statute providing that an action to 
determine the legal custody of a child may 
be brought in the county where the child 
is actually residing, in the county of resi- 
dence of a party who has actual custody, or 
in the county of the residence of the defen- 
dant. Reynolds v. Riddell, 253 So. 2d 834 
(Miss. 1971). 

Even if the court granting divorce to the 
mother and awarding to her the custody of 
the parties' minor child had continuing 
jurisdiction over the matter, the chancel- 
lor properly dismissed the father's pro- 
ceeding for modification of the custody 
decree, and for custody of the child, where 
the mother was decoyed into the state for 
service of process by trick, device and 
fraud on the part of the husband. 
McClellan v. Rowell, 232 Miss. 561, 99 So. 
2d 653 (1958). 

Foreign divorce decree directing pay- 
ments in instalments for support of minor 
child may not be modified by Mississippi 
courts as to future instalments under the 
full faith and credit clause, where jurisdic- 
tion to amend such future instalments 
was retained by the court granting the 
divorce. Hatrak v. Hatrak, 206 Miss. 239, 
39 So. 2d 779 (1949). 

A decree expressly awarding a given 
sum as present alimony, payable in 
monthly installments, and reserving the 
matter of future alimony for further con- 
sideration was not the allowance of a 
commuted and lump sum intended to be 
permanent, so that court had full jurisdic- 
tion to award further alimony if changed 
conditions so required. Cazenave v. 
Cazenave, 201 Miss. 211, 28 So. 2d 856 
(1947). 

Where under the alimony provisions of 
a divorce decree, the divorced husband 
was required to assign to the divorced wife 
a policy of insurance on his life not as a 
division of property, but for the evident 
purpose of protecting her against failure 
on his part to make alimony payments, 
the chancery court, under this section 
[Code 1942, § 2743], as well as under the 
decree expressly retaining jurisdiction of 
the terms of the alimony, retained juris- 
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diction to adjudicate the future title to and 
rights under the policy as affected by 
changed conditions. East v. Collins, 194 
Miss. 281, 12 So. 2d 133, 145 A.L.R. 517 
(1943). 

48. Practice and procedure. 

A party's own request does not create 
notice that should she fail in her claims 
for child support, she would become sub- 
ject to having a child support obligation 
placed on her solely by virtue of her own 
petition. Massey v. Huggins, 799 So. 2d 
902 (Miss. Ct. App. 2001). 

The amount of periodic alimony 
awarded in a divorce decree based on 
irreconcilable differences was subject to 
modification, even though an agreement 
incorporated into the decree provided that 
the alimony provisions "shall not be mod- 
ified without consent and agreement of 
the parties," since periodic alimony agree- 
ments incorporated into a divorce decree 
based on irreconcilable differences are 
subject to modification where a material 
change in circumstances arises. Ellis v. 
Ellis, 651 So. 2d 1068 (Miss. 1995). 

A letter written by a former wife evi- 
dencing an attempt to waive alimony, 
which was provided to her former hus- 
band to enable him to obtain a loan, would 
not bar the wife's claim of recovery for 
unpaid alimony, even though the letter 
was written subsequent to the entry of the 
parties' divorce decree, since the letter 
could not deprive the court of its exclusive 
power to modify the decree to meet a 
change in the circumstances and condi- 
tions of the parties as described by stat- 
ute; in order for the wife to relieve the 
husband of alimony payments, it would be 
necessary for her to file a motion to modify 
with the court. Gregg v. Montgomery, 587 
So. 2d 928 (Miss. 1991). 

An obligation owed by one spouse to the 
other becomes fixed and vested when due 
and unpaid. This obligation will not be 
discharged or amended in an agreement 
between the parties unless it is explicitly 
pled before an informed court. To amend a 
prior decree, even a temporary one, the 
parties should recite the change and 
present it to the court. Thus, a final decree 
of divorce did not relieve a husband from 
paying an arrearage of temporary alimony 
which accrued before the entry of that 



final decree. Lewis v. Lewis, 586 So. 2d 
740 (Miss. 1991). 

A chancery court's order reducing a fa- 
ther's child support obligation, predicated 
on its finding that there was a material 
change in circumstances, could not relate 
back to the date that the father first filed 
and sought a reduction in child support; 
such a rule provides sharp incentives for 
one who would have his or her support 
obligation reduced to bring the matter to 
trial as expeditiously as possible. Accord- 
ingly, the father's reduction in child sup- 
port obligations became effective on the 
date of the court judgment. McPhail v. 
McPhail, 564 So. 2d 839 (Miss. 1990). 

To extent that there is legal duty for 
parent to support adult incapacitated 
child, duty runs from parent to child, not 
from one divorced spouse to other; any 
action for support of child should there- 
fore be maintained by or on behalf of adult 
child against parent from whom support 
is sought, not by suit brought by one 
parent against other for modification of 
divorce decree. Taylor v. Taylor, 478 So. 2d 
310 (Miss. 1985). 

Statistical data regarding increase in 
consumer price index, proffered through 
expert opinion testimony by party seeking 
additional property settlement and child 
support, is admissible but not conclusive. 
Craft v. Craft, 478 So. 2d 258 (Miss. 1985). 

Property settlement and child support 
agreement entered into by parties to di- 
vorce who are adversaries, represented by 
counsel, and dealing with one another at 
arms' length will not be invalidated as 
having been induced by fraud where party 
seeking invalidation fails to meet burden 
of proving fraud by clear and convincing 
evidence. Craft v. Craft, 478 So. 2d 258 
(Miss. 1985). 

County judge presented with petition 
for writ of habeas corpus by noncustodial 
parent followed by proof that custodial 
parent has become frequent drug user and 
is substantially emotionally unstable may 
refuse to enforce prior Chancery Court 
decree, and may enter judgment dismiss- 
ing petition and temporarily vesting cus- 
tody of child with noncustodial parent 
pending further action by Chancery Court 
on any petition for modification that may 
be pending or may be brought by either or 
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both parties. Wade v. Lee, 471 So. 2d 1213 
(Miss. 1985). 

Child support payments required to be 
made to person designated by decree fix- 
ing payment may not be suspended when 
physical custody of child is transferred to 
third party due to estranged relations 
between child and custodial parent; how- 
ever, court may transfer support payment 
from custodial parent to person who has 
physical custody and may require both 
parents to pay support to third party. 
Adams v. Adams, 467 So. 2d 211 (Miss. 
1985). 

A court may modify a decree for the 
support of children to require a divorced 
wife periodically to account for child sup- 
port payments only if circumstances so 
require, and a petition which alleged that 
a divorced wife was using payments for 
her own obligations was insufficient, un- 
der § 93-5-23, to allege changed circum- 
stances that were not anticipated at the 
time of entry of the original decree so as to 
justify modification. Trunzler v. Trunzler, 
431 So. 2d 1115 (Miss. 1983). 

A decree increasing the amount of the 
allowance a divorced father was required 
to pay for the support and maintenance of 
his children must be reversed when it was 
entered without prior notice to the father 
and was unsupported by proper pleadings. 
Webb v. State, 186 So. 2d 462 (Miss. 1966). 

A petition for modification of a provision 
for the support of children, which alleges 
that the custodian mother is employed, 
contains enough to entitle petitioner to a 
hearing, though it does not allege the 
amount of her earnings. Bailey v. Bailey, 
246 Miss. 390, 149 So. 2d 478 (1963). 

One unable to comply with an alimony 
decree should with reasonable prompt- 
ness make the fact known to the court by 
proper petition for modification or suspen- 
sion. Rainwater v. Rainwater, 236 Miss. 
412, 110 So. 2d 608 (1959). 

A letter, relied on as process in hus- 
band's action for modification of the pro- 
visions of a divorce decree, largely award- 
ing custody of the children to the wife, 
served both upon the wife's attorney of 
record at the time of the former decree 
and an attorney subsequently employed 
by the wife, which did not advise wife's 
attorneys what modifications would be 



sought but merely notified that the hus- 
band would insist upon the wife obeying 
the terms of the former decree, did not 
constitute legal process upon the wife, 
who could not be found by the sheriff, and 
a judgment awarding complete custody of 
the children to the father was void. Logan 
v. Rankin, 230 Miss. 749, 94 So. 2d 330 
(1957). 

When a decree of custody is to be made 
or modified in substantial or major as- 
pects, a proper notice and opportunity to 
be heard must be given to the adverse 
party. Gordon v. Gordon, 196 Miss. 476, 17 
So. 2d 191 (1944). 

Decree in vacation awarding permanent 
custody of child to mother, modifying orig- 
inal decree dividing custody of child 
equally between parents, without notice 
to father, was void. Gordon v. Gordon, 196 
Miss. 476, 17 So. 2d 191 (1944). 

Original decree of divorce and alimony 
in wife's favor, providing that changes 
might be made therein with reference to 
alimony and property rights and custody 
of the children on five days' notice to 
either party, did not authorize hearing in 
vacation and decree modifying original 
decree, in the absence of specific provision 
in such decree for modification proceed- 
ings in vacation. Lanham v. Lanham, 194 
Miss. 872, 14 So. 2d 215 (1943). 

Original decree of divorce and alimony 
in wife's favor, providing that changes 
might be made therein with reference to 
alimony and property rights and custody 
of children on five days' notice to either 
party, did not authorize hearing in vaca- 
tion and decree modifying original decree, 
in absence of specific provision in such 
decree for modification proceedings in va- 
cation. Lanham v. Lanham, 194 Miss. 872, 
14 So. 2d 215 (1943). 

Petition to modify alimony may be filed 
in original case or as independent peti- 
tion, but it must be in court rendering 
decree. Guess v. Smith, 100 Miss. 457, 56 
So. 166, Am. Ann. Cas. 1914A,300 (1911). 

49. Retirement, pension. 

A former wife who had voluntarily en- 
tered into an agreement, incorporated 
into the divorce decree, releasing her for- 
mer husband from a claim for alimony 
was not entitled to a modification of the 
decree to grant her one-half of former 
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husband's military retirement pay as ali- 
mony, in absence of a showing of a mate- 
rial change of circumstance, notwith- 
standing the enactment of 10 USCS 
§ 1408 subsequent to the divorce decree. 
Colvin v. Colvin, 487 So. 2d 840 (Miss. 
1986). 

Naval retirement pay, including in- 
creases, is subject to award of permanent 
alimony, pursuant to 10 USCS § 1408; 
however, decree requiring former spouse 
to be maintained as irrevocable benefi- 
ciary of Military Survivors' Benefit Plan is 
prohibited by 10 USCS § 1450. Powers v. 
Powers, 465 So. 2d 1036 (Miss. 1985). 

VI. ENFORCEMENT OF DECREE. 

50. Enforcement by court. 

Provision in marital property settle- 
ment agreement under which husband 
was subject to 10 percent penalty for late 
child support and alimony payments was 
enforceable, notwithstanding husband's 
contention that it was penalty provision, 
where it was approved by divorce court 
and was therefore court order, especially 
in light of wife's reliance on support pay- 
ments. Varner v. Varner, 666 So. 2d 493 
(Miss. 1995). 

Supreme Court views divorce decrees as 
quasi-contracts. Varner v. Varner, 666 So. 
2d 493 (Miss. 1995). 

The evidence was sufficient to show that 
a fraudulent conveyance had been made 
by a former husband to prevent his former 
wife from collecting amounts owed to her 
pursuant to the parties' divorce decree 
where the husband deeded 2 parcels of 
land to his mother and sister after the 
divorce was granted, there was no mone- 
tary consideration given, and the husband 
drafted the documents himself without 
informing his sister or mother until after 
the fact. Morreale v. Morreale, 646 So. 2d 
1264 (Miss. 1994). 

The 25 percent restriction on wage gar- 
nishment set forth in § 85-3-4(2)(a) ap- 
plied to the garnishment of a father's 
wages in satisfaction of a judgment for 
past due child support, even though the 25 
percent restriction does not apply in cases 
where the judgment is for the support of 
another person, where the mother no lon- 
ger had custody of the children because 
custody had been placed in the father. 



Sorrell v. Borner, 593 So. 2d 986 (Miss. 
1991). 

A chancellor erred in removing a former 
wife from the former marital home, pur- 
suant to a separation and property settle- 
ment agreement incorporated into the di- 
vorce decree which provided that the 
wife's exclusive use and possession of the 
marital residence would terminate upon a 
third person taking up a "permanent res- 
idency therein," since the chancellor was 
"manifestly in error" in finding a third 
person to be a permanent resident where 
the third party did not keep any clothes or 
toiletries at the residence, and he stayed 
overnight on occasion but maintained a 
room elsewhere. Phillips v. Phillips, 555 
So. 2d 698 (Miss. 1989). 

Blood tests will not be ordered in order 
that father against whom proceeding has 
been filed for enforcement of child support 
may obtain proof that he is not actually 
father of children where question of pater- 
nity is raised only when contempt action 
is filed and increase in child support 
sought. Brabham v. Brabham, 483 So. 2d 
341 (Miss. 1986). 

In proceeding to enforce past due child 
support, court must assess interest at 
legal rate on each past due payment from 
date that payment became due; sums paid 
by supporting spouse at time spouse is in 
arrears is applied first to interest obliga- 
tions, then to extinguish principal amount 
of oldest outstanding support payment, 
then next oldest unpaid payment, and so 
forth. Brand v. Brand, 482 So. 2d 236 
(Miss. 1986). 

Testimony by former wife that former 
husband is in arrears for child support in 
sum of $5,030 is sufficient basis upon 
which to fix amount of arrears, notwith- 
standing that wife's testimony is origi- 
nally vague and indefinite where there is 
no other direct evidence as to amount due. 
Brown v. Gillespie, 465 So. 2d 1046 (Miss. 
1985). 

Under § 93-5-23, the chancery court 
may enforce support obligations by a con- 
tempt proceeding and may modify the 
order of support on proper proof, and, if 
the order is not terminated by the court, 
liability may continue to accrue and con- 
tempt may lie for non-payment. Hailey v. 
Holden, 457 So. 2d 947 (Miss. 1984). 
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Where a consent decree entered on No- 
vember 10, 1958, unconditionally directed 
husband to pay to the wife for the support 
of the children the sum of $150 per month 
until the further order of the court, and it 
was shown when the case came on for 
final hearing at the March, 1959 term, 
that the husband was delinquent in the 
monthly payment in an amount totaling 
$450, the trial court committed no error in 
requiring the husband to pay the arrear- 
age. Petersen v. Petersen, 238 Miss. 190, 
118 So. 2d 300 (1960). 

51. — Forced sale or lien. 

Although the trial court erred in award- 
ing to the wife, under the doctrine of 
equitable distribution, nonmarital prop- 
erty obtained by the husband as a gift 
from his mother, the court could impose 
an equitable lien upon such property to 
secure payment of alimony or child sup- 
port. Baldwin v. Baldwin, 788 So. 2d 800 
(Miss. Ct. App. 2001). 

A chancery court did not err in ordering 
a sale of a husband's future interest in 2 
parcels of land with the proceeds from the 
sale to be kept in the registry of the court 
where the husband had fraudulently con- 
veyed his interest in the land to his 
mother and sister, he had never voluntar- 
ily paid the wife any amount owed to her 
pursuant to previous court orders, and he 
had a history of manipulating his parents 
for money and then "frittering the money 
away." Morreale v. Morreale, 646 So. 2d 
1264 (Miss. 1994). 

A chancellor did not err in imposing a 
lien on marital property in the wife's favor 
to secure the lump sum alimony awarded 
to her even though the pleadings did not 
reflect that the wife had requested a lien, 
as there is no pleadings impediment to the 
imposition of an equitable lien. Bishop v. 
State, 607 So. 2d 122 (Miss. 1992). 

The payment of a lump sum alimony 
award may be secured by placing an equi- 
table lien upon the property of the debtor 
spouse. Jones v. Jones, 532 So. 2d 574 
(Miss. 1988). 

A lien to secure payment of alimony or 
child support should not be given or de- 
clared unless specifically requested in the 
complaint so that the responding spouse 
has an opportunity to make a defense. 



Holleman v. Holleman, 527 So. 2d 90 
(Miss. 1988). 

The fixing of a lien upon real and per- 
sonal property belonging to a former hus- 
band who had failed to pay alimony and 
child support as required by a divorce 
decree did not deny the husband his con- 
stitutional right to due process where the 
lien had been imposed after a full hearing 
and where such lien had been necessary to 
ensure that the husband pay to the wife 
the support owing to her under the agree- 
ment embodied in the decree. Morgan v. 
Morgan, 397 So. 2d 894 (Miss. 1981). 

Writ of execution directing sale of hus- 
band's land to pay delinquent monthly 
support instalments to wife, in so far as it 
directed sale of the land to make money 
necessary to pay instalments not due, and 
that the excess over the instalments due 
should be impounded and retained by the 
sheriff as a trust fund out of which to 
provide payment of future instalments, 
was not sanctioned by law, although in 
accordance with the decree awarding wife 
custody of the children and monthly sup- 
port for them and herself, and was subject 
to injunction or bill of review for error 
apparent. Todd v. Todd, 197 Miss. 819, 20 
So. 2d 827 (1945). 

The court under its inherent power of 
equity may enforce payment of an alimony 
award by making it a lien on husband's 
land in lieu of requiring surety for the 
payment of the sum so allowed as pro- 
vided hereunder. Felder v. Felder's Estate, 
195 Miss. 326, 13 So. 2d 823 (1943). 

Alimony may be fixed as a lien on the 
homestead where there are no children, 
and such lien becomes an encumbrance 
running with the land. Felder v. Felder's 
Estate, 195 Miss. 326, 13 So. 2d 823 
(1943). 

52. — Contempt; generally. 

In wife's action for delinquent spousal 
support and child support, since the wife 
was successful on her motion for con- 
tempt, it followed that she was eligible for 
an award of attorney fees; however, since 
there were two contempt hearings follow- 
ing the hearing in which the husband's 
hands were cleansed, and since the 
amount of attorney fees was not allocated 
on a per hearing basis, the appellate court 
reversed and remanded for further consid- 
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eration the amount of the award of attor- 
ney fees. Cook v. Whiddon, 866 So. 2d 494 
(Miss. Ct. App. 2004). 

There was no error in the chancellor 
finding the ex-husband in contempt be- 
cause (1) the husband did not make ali- 
mony payments and a judgment was en- 
tered against him to pay the wife past due 
alimony, but he only paid half of the 
amount; (2) the husband only paid three 
months of the wife's insurance premiums; 
and (3) the evidence indicated that the 
husband simply chose not to pay the 
court-ordered alimony and insurance pre- 
miums; thus, in a petition for contempt 
and enforcement, the chancellor did not 
err in awarding the wife unpaid alimony, 
unpaid insurance premiums, and attorney 
fees. McCardle v. McCardle, 862 So. 2d 
1290 (Miss. Ct. App. 2004). 

Trial court did not err in modifying a 
custody order in favor of a father since the 
mother's decision to move to Arizona ren- 
dered joint custody virtually impossible; 
however, the mother was improperly 
found in contempt as the prior order did 
not prohibit the move. Elliott v. Elliott, — 
So. 2d — , 2003 Miss. App. LEXIS 997 
(Miss. Ct. App. Oct. 28, 2003). 

Contempt matters are committed to 
substantial discretion of trial court. Var- 
ner v. Varner, 666 So. 2d 493 (Miss. 1995). 

The burden was on the father to make 
out a clear case of inability to pay child 
support to prevent a finding of contempt, 
even though he sought a modification of 
his child support obligations prior to the 
mother's counterclaim for contempt, 
where he did not follow this course of 
action promptly, he paid the full amount of 
child support only one month during the 
first year following the divorce, and he 
"adjusted" his support payments without 
the consent of any court when one of his 
children moved in with him. Shelton v. 
Shelton, 653 So. 2d 283 (Miss. 1995). 

A chancellor did not err in finding a 
father in contempt of court for failure to 
pay child support where he did not file for 
a reduction of support promptly, when he 
finally sought such a reduction the mother 
counterclaimed with an action for con- 
tempt, and he failed to carry his burden of 
proving a clear case of inability to pay. 
Shelton v. Shelton, 653 So. 2d 283 (Miss. 
1995). 



A chancellor erred in finding a father in 
willful contempt for failure to make child 
support payments and jailing him after 
allowing only one week to purge himself of 
such contempt, since the father should 
have been given a more reasonable, lim- 
ited amount of time to make the payment 
where he had been unemployed for ap- 
proximately 6 months due to a fire that 
destroyed his office building and had re- 
opened his medical practice and was again 
earning income at the time of the hearing. 
Gambrell v. Gambrell, 644 So. 2d 435 
(Miss. 1994). 

An award of attorney's fees in a con- 
tempt proceeding against the husband in 
a divorce action was improper where the 
only evidence presented regarding attor- 
ney's fees was an affidavit, with attached 
attorney time sheets, setting out the 
hours worked, the hourly rates, and costs, 
for a total fee of $4,450, and the husband 
was not present when the evidence was 
presented and was not given the opportu- 
nity to examine witnesses and to question 
the reasonableness of the award. Griffin v. 
Griffin, 579 So. 2d 1266 (Miss. 1991). 

A chancellor was "manifestly in error" 
when he found a mother in contempt of 
court for effectively curtailing the father's 
court-ordered visitation rights with the 
parties' daughter by moving to Alaska. 
The mother never ignored an order of the 
court since there was nothing in the court 
order that restricted her from moving to 
another state. Stevison v. Woods, 560 So. 
2d 176 (Miss. 1990). 

A former husband was properly held in 
contempt of court for failure to pay his 
former wife monies due for insurance pre- 
miums under the parties' original divorce 
decree, which provided that the former 
wife was to purchase insurance on behalf 
of the parties' children and that the for- 
mer husband was to reimburse the former 
wife for the premium allocated to the 
parties' son, in spite of the former hus- 
band's arguments that he had obtained 
health insurance on the children's behalf 
and should be absolved of any responsibil- 
ity to reimburse the former wife for any 
insurance she obtained; the divorce judg- 
ment required the former husband to re- 
imburse the former wife for the son's pre- 
miums, which the former husband failed 
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to do. Stevison v. Woods, 560 So. 2d 176 
(Miss. 1990). 

Noncustodial parent who fails to pay, in 
accordance with divorce decree, medical, 
dental and drug expenses incurred on 
behalf of children by noncustodial parent 
and who offers no proof of lack of present 
financial ability to pay will be held in 
contempt of court. Clements v. Young, 481 
So. 2d 263 (Miss. 1985). 

In contempt proceedings for enforce- 
ment of child support, court may allow 
counsel for defendant to give oral dicta- 
tion of answer into record on morning of 
hearing and require that answer be re- 
duced to writing for appeal purposes; fur- 
ther, when party seeking contempt cita- 
tion moves for judgment on pleadings, 
alleged contemnor will be permitted to 
amend response to assert verbally affir- 
mative defense of inability to pay. Peeples 
v. Yarbrough, 475 So. 2d 1154 (Miss. 1985). 

In contempt proceedings for enforce- 
ment of child support, court properly 
makes finding of no contempt upon show- 
ing that spouse who has defaulted on 
payment has been unable to make pay- 
ment due to difficulty in finding employ- 
ment but has been making timely pay- 
ments for current child support and for 
partial payment of past support since be- 
coming employed; court may not condition 
judgment for past due child support by 
restricting right of former spouse to levy 
on judgment by filing for garnishment. 
Peeples v. Yarbrough, 475 So. 2d 1154 
(Miss. 1985). 

Statute of limitations, applicable to con- 
tempt action brought by divorced parent 
to enforce past due child support, is sav- 
ings clause in favor of persons under dis- 
abilities (§ 15-1-59), not 7 year statute of 
limitations (§ 15-1-43), so long as child is 
minor. Wilson v. Wilson, 464 So. 2d 496 
(Miss. 1985). 

In proceedings for contempt in failing to 
comply with alimony decree, it is not nec- 
essary to order payment of overdue in- 
stallments. Rainwater v. Rainwater, 236 
Miss. 412, 110 So. 2d 608 (1959). 

One failing to obtain modification or 
suspension of an alimony decree prior to 
contempt proceedings against him has the 
burden of purging himself of contempt by 
showing compliance or inability to comply. 



Rainwater v. Rainwater, 236 Miss. 412, 
110 So. 2d 608 (1959). 

Judgment reciting chancellor was fully 
advised of all matters involved, and found 
defendant was in contempt for failure to 
pay alimony pendente lite, sufficiently 
found adversely to defendant on issue of 
his ability to comply with decree. Hamblin 
v. Hamblin, 107 Miss. 113, 65 So. 113 
(1914). 

53. Prima facie evidence. 

A former husband was not in willful 
contempt for failure to pay child support 
even though the evidence sufficiently 
made out a prima facie case for delinquent 
support where the former wife waited 18 
years before taking any action for con- 
tempt or for collection of the child support. 
Guthrie v. Guthrie, 537 So. 2d 886 (Miss. 
1989). 

Failure to comply with an alimony de- 
cree is prima facie evidence of contempt. 
Rainwater v. Rainwater, 236 Miss. 412, 
110 So. 2d 608 (1959). 

A prima facie case of contempt of court 
was made out where a husband, shown to 
have substantial property and to be ac- 
tively engaged in business at the time of 
the original decree awarding separate 
maintenance of the wife and children, had 
made no payments at all for ten months, 
even though the husband testified at the 
contempt hearing that he had paid out a 
large sum for medical attention for the 
children. Vogel v. Vogel, 200 Miss. 576, 28 
So. 2d 217 (1946). 

In contempt proceeding against di- 
vorced husband for failure to comply with 
decree requiring that he pay specified 
monthly sum to divorced wife for support 
of the parties' child, introduction of decree 
requiring such payment made out prima 
facie case of contempt and imposed on 
divorced husband burden of proving his 
inability to make payments directed. 
Collins v. Collins, 171 Miss. 891, 158 So. 
914 (1935). 

54. Confinement. 

Substantial credible evidence supported 
chancellor's finding husband in willful 
contempt of divorce judgment and order- 
ing his incarceration based upon his fail- 
ure to pay child support, alimony and 
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other sums due. Varner v. Varner, 666 So. 
2d 493 (Miss. 1995). 

In contempt proceedings against a hus- 
band for failure to pay child support as 
directed in a decree of divorce, in the 
absence of a showing that the husband 
was able, at the time of the hearing, to 
purge himself of contempt for his failure 
to pay, an adjudication of contempt with 
an order that the husband be confined 
until the amount due was paid within 120 
days, was unjustified, where it was shown 
that the husband had been injured in an 
automobile accident and confined to a hos- 
pital for over 6 months and had been able 
to secure only temporary employment, 
and had been living on loans, donations, 
and credit, and had no money and no 
property at the time of the hearing. 
Mullen v. Mullen, 246 So. 2d 923 (Miss. 
1971). 

Court's power to commit divorced hus- 
band to jail until he complies with decree 
requiring him to make monthly payments 
for support of child depends on divorced 
father's present ability to comply with the 
decree, and, in determining such ability, 
amount of past earnings and how they 
have been expended is not controlling. 
Collins v. Collins, 171 Miss. 891, 158 So. 
914 (1935). 

Where divorced husband was in bad 
health and without money or property and 
had no means of obtaining any except by 
his personal efforts in the practice of his 
profession, except $28.37, payable 
monthly, as veteran's compensation, com- 
mitment of husband to jail until he paid 
past-due installments allowed for support 
of child in divorce proceeding held error. 
Collins v. Collins, 171 Miss. 891, 158 So. 
914 (1935). 

Where husband wilfully and deliber- 
ately ignores orders of court to pay install- 
ments of alimony he may be sentenced to 
confinement until the alimony is paid. 
Millis v. State, 106 Miss. 131, 63 So. 344 
(1913). 

55. Defenses. 

Defendant may avoid judgment of con- 
tempt by establishing that he is without 
present ability to discharge his obliga- 
tions. Varner v. Varner, 666 So. 2d 493 
(Miss. 1995). 



Contemnor who raises inability to pay 
as defense has burden to show it with 
particularity, not just in general terms. 
Varner v. Varner, 666 So. 2d 493 (Miss. 
1995). 

A chancery court did not err in failing to 
find a former husband in contempt for not 
removing his former wife's name from a 
note and deed of trust held by a bank, as 
required by the parties' divorce decree, 
where the husband had requested that 
the wife's name be removed from the note 
and deed of trust, but the bank had denied 
his request; the bank's refusal to release 
the wife from the note and deed of trust 
created an honest inability to comply with 
the dictates of the decree, and such an 
inability is a recognized defense to a 
charge of contempt. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

It was proper for a chancellor to find a 
father not in contempt for failure to pay 
the full amount of child support required 
where the father filed for a modification of 
child support before the children's mother 
filed the motion for contempt concerning 
the arrearage in child support payments. 
Thurman v. Thurman, 559 So. 2d 1014 
(Miss. 1990). 

In an action against a husband for con- 
tempt for failing to abide by the terms of a 
divorce decree, the husband was deprived 
of due process where, after the husband 
was held in contempt, the chancellor did 
not allow him to present evidence in sup- 
port of his motion for a new trial in order 
to prove that he had abided by the terms 
of the divorce decree, and the chancellor 
then dispensed with the husband's motion 
for a new trial by denying it without 
hearing the additional evidence. Weeks v. 
Weeks, 556 So. 2d 348 (Miss. 1990). 

A father was not in contempt for failure 
to pay child support under an automatic 
adjustment clause of a property settle- 
ment agreement where the agreement 
was uncertain in that a genuine dispute 
existed over the amount owed, over the 
commencement year of the escalation 
clause, and over which consumer price 
index was to be utilized. Wing v. Wing, 549 
So. 2d 944 (Miss. 1989). 

A former husband was not in willful 
contempt for failure to pay child support 
even though the evidence sufficiently 
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made out a prima facie case for delinquent 
support where the former wife waited 18 
years before taking any action for con- 
tempt or for collection of the child support. 
Guthrie v. Guthrie, 537 So. 2d 886 (Miss. 
1989). 

Chancellor will not abuse his discretion 
in refusing to award attorneys fees to 
divorced wife who has sufficient funds or 
separate estate with which to pay her own 
attorney fees. Dillon v. Dillon, 498 So. 2d 
328 (Miss. 1986). 

Custodial parent who fully abides by 
visitation provisions of decree or number 
of years, during which time noncustodial 
parent does not take advantage of all 
visitations, and who unilaterally discon- 
tinues allowing overnight visitation pend- 
ing hearing of petition to modify decree to 
eliminate overnight visitation is not in 
contempt of court. Cook v. State, 483 So. 
2d 371 (Miss. 1986). 

Chancellor may find former spouse who 
has not paid child support as ordered to 
not be in contempt of court, based upon 
observations of spouse's demeanor on wit- 
ness stand, notwithstanding absence of 
testimony about spouse's financial ability 
or reason for failing to make payments. 
Brown v. Gillespie, 465 So. 2d 1046 (Miss. 
1985). 

In contempt proceedings against a hus- 
band for failure to pay child support as 
directed in a decree of divorce, in the 
absence of a showing that the husband 
was able, at the time of the hearing, to 
purge himself of contempt for his failure 
to pay, an adjudication of contempt with 
an order that the husband be confined 
until the amount due was paid within 120 
days, was unjustified, where it was shown 
that the husband had been injured in an 
automobile accident and confined to a hos- 
pital for over 6 months and had been able 
to secure only temporary employment, 
and had been living on loans, donations, 
and credit, and had no money and no 
property at the time of the hearing. 
Mullen v. Mullen, 246 So. 2d 923 (Miss. 
1971). 

One manifestly unable to pay accrued 
installments of alimony may, in the court's 
discretion, be allowed to purge himself of 
contempt by giving bond for the payment 
of future installments. Rainwater v. Rain- 



water, 236 Miss. 412, 110 So. 2d 608 
(1959). 

56. Enforcement by suit to recover. 

The fact that a child has been emanci- 
pated does not pretermit recovery of 
vested but unpaid child support. Either 
the child or the former custodial parent 
may bring an action against the default- 
ing parent, though the latter receives any 
recovery in his or her continuing fiduciary 
capacity subject to all of the duties and 
strictures thereof. If by reason of the sup- 
porting parent's default, the custodial par- 
ent is forced to dip into his or her own 
resources beyond what would otherwise 
be expected of him or her, he or she may 
recover and retain amounts so proved, 
subject to equitable adjustment should 
the child's prior needs so suggest. Varner 
v. Varner, 588 So. 2d 428 (Miss. 1991). 

A trial court properly dismissed a for- 
mer wife's fraudulent conveyance claim 
against her former husband, based upon 
the former husband's conveyance of 15.2 
acres of farm property to his father for 
inadequate consideration, where the hus- 
band had tendered the amount of the child 
support judgment owed to the former wife. 
However, since the matter was to be re- 
manded for a determination of an addi- 
tional amount of child support owed by 
the former husband, the judgments would 
be vacated to the extent necessary to pro- 
vide the lower court with the opportunity 
to consider the need for security with 
regard to the child support arrearage or 
any of the father's further obligations to 
and for the benefit of his children. 
McPhail v. McPhail, 564 So. 2d 839 (Miss. 
1990). 

In former wife's suit for judgment on an 
indebtedness created when, as part of a 
divorce agreement, she conveyed her in- 
terest in the parties' home and acreage to 
the former husband, the action of the 
chancellor who, because of the husband's 
financial condition, impressed a lien on 
former husband's land to secure the bal- 
ance due on the indebtedness did not 
deprive the former husband of any consti- 
tutional rights, notwithstanding his claim 
that he had no notice that a lien might be 
so placed. Alexander v. Alexander, 494 So. 
2d 365 (Miss. 1986). 



464 



Divorce and Alimony 



§ 93-5-23 



The court may impress a lien upon 
property to secure payment of support 
awards, or may order the surrender of the 
possession of a family home to the wife 
and children as an incident to their sup- 
port, in which case credit reasonably may 
be allowed by the court on the sum which 
otherwise might be necessary, commensu- 
rate with the value of the lodging pro- 
vided. Buckalew v. Stewart, 229 So. 2d 
559 (Miss. 1969). 

In an action for unpaid alimony, the 
court may adjust the equities by deduct- 
ing the money expended by the husband 
on a child after taking it from the wife's 
custody. Rubisoff v. Rubisoff, 242 Miss. 
225, 133 So. 2d 534 (1961). 

A wife is not chargeable with laches in 
bringing suit for unpaid installments of 
alimony for which she was continually 
asking. Rubisoff v. Rubisoff, 242 Miss. 
225, 133 So. 2d 534 (1961). 

Wife is entitled to recover from her 
husband's estate defaulted alimony pay- 
ments and interest extending for a period 
of seven years prior to husband's death, 
but Code 1942, § 733, bars recovery for 
alimony in default for more than seven 
years before husband's death. Schaffer v. 
Schaffer, 209 Miss. 220, 46 So. 2d 443 
(1950). 

Defaulted instalments of alimony can 
be recovered against the husband's per- 
sonal representative and claim therefor 
may be probated as a decree. Schaffer v. 
Schaffer, 209 Miss. 220, 46 So. 2d 443 
(1950). 

Recovery of past due instalments for 
support of minor child under Indiana di- 
vorce decree is permitted in courts of this 
state under the full faith and credit clause 
where the foreign court has no authority 
to modify decree as to past due 
instalments, notwithstanding the foreign 
court reserved jurisdiction to modify the 
decree as to future instalments. Hatrak v. 
Hatrak, 206 Miss. 239, 39 So. 2d 779 
(1949). 

Indiana law requires divorced wife to 
show, before recovering a judgment for 
past due unpaid support money ordered 
paid by husband for support of minor 
child, the amount spent out of her own 
funds and that such expenditure was nec- 
essary and caused by failure of the father 



to pay support money in accordance with 
the decree, and proof complying with In- 
diana law will support decree in suit 
brought in this state for the recovery of 
such unpaid instalments. Hatrak v. 
Hatrak, 206 Miss. 239, 39 So. 2d 779 
(1949). 

Suit by divorced wife against husband 
to recover moneys expended for mainte- 
nance of son was one of equitable cogni- 
zance. Schneider v. Schneider, 155 Miss. 
621, 125 So. 91 (1929). 

VII. OTHER MATTERS. 

57. Collusion, effect of. 

Settlement constituting part of collu- 
sive agreement for divorce held void. 
Gurley v. Gorman, 137 Miss. 210, 102 So. 
65 (1924). 

58. Bonds, requirement of and action 

on. 

The question of the excessiveness of a 
bond and life insurance policy required by 
the chancery court of a husband to assure 
payment of an award of alimony made for 
the support and maintenance of his men- 
tally incompetent wife, cannot be raised 
for the first time on appeal, under the 
provisions of this section [Code 1942, 
§ 2743]. Klumb v. Klumb, 194 So. 2d 221 
(Miss. 1967). 

Where a husband, who had on two oc- 
casions left the state during the pendency 
of his wife's action for divorce, child cus- 
tody and alimony and maintenance, was 
required to execute a ne exeat bond, the 
chancellor, after awarding alimony, could 
continue the bond in full force, if in his 
opinion such action was necessary to in- 
sure a good faith compliance with the 
terms of the decree. Blount v. Blount, 231 
Miss. 398, 95 So. 2d 545 (1957). 

The chancery court has inherent power, 
where, in its judgment, it is deemed nec- 
essary for the enforcement of its orders, to 
remand a defendant to the custody of the 
sheriff until he has executed the bond for 
the payment of alimony required of him by 
decree of the court. Felder v. Felder's 
Estate, 195 Miss. 326, 13 So. 2d 823 
(1943). 

Chancery court has jurisdiction of suit 
against sureties on bond to pay alimony. 
Cadenhead v. Estes, 134 Miss. 569, 99 So. 
361 (1924). 
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Court may decree alimony for support of 
wife and require bond to enforce perfor- 
mance, and may commit husband to jail 
unless bond given. Rhinehart v. 
Rhinehart, 126 Miss. 488, 89 So. 152 
(1921). 

Husband not in contempt for failure to 
obtain sureties, where he is unable to do 
so. Ramsay v. Ramsay, 125 Miss. 185, 87 
So. 491, 14 A.L.R. 712 (1921), opinion set 
aside 125 Miss. 715, 88 So. 280. 

Chancery court may require bond to 
secure payment of alimony. Edmonson v. 
Ramsey, 122 Miss. 450, 84 So. 455, 10 
A.L.R. 380 (1920). 

Chancery court may remand defendant 
to custody of sheriff until bond for alimony 
is executed. Edmonson v. Ramsey, 122 
Miss. 450, 84 So. 455, 10 A.L.R. 380 
(1920). 

59. Life insurance policy, furnishing 
of. 

Ex-wife waived all rights to alimony 
and the ex-husband agreed to maintain in 
force the same life insurance coverage 
that was in effect at the time of the 
parties' divorce; furthermore, the ex-hus- 
band agreed that beneficiaries of such 
insurance policies would not be changed 
without the ex-wife's consent, and there 
was nothing in the separation agreement 
that suggested the life insurance provi- 
sion of the agreement was a form of sup- 
port or maintenance; therefore, contempt 
for failing to maintain the policy was 
proper. Martin v. Ealy, 859 So. 2d 1034 
(Miss. Ct. App. 2003). 

Although awards of other sums in addi- 
tion to the regular child support may be 
ordered, the keeping of a life insurance 
policy is not mandatory. Baldwin v. Bald- 
win, 788 So. 2d 800 (Miss. Ct. App. 2001). 

Former wife who under the terms of the 
original decree has a $70,000 interest in 
whole life policies, but had no interest in 
the cash surrender value of those policies, 
did not have her position altered by a 
subsequent modified judgment which al- 
lowed former husband to replace the 
whole life policies with term policies 
which provided wife with $70,000 worth of 
insurance. Alexander v. Alexander, 494 So. 
2d 365 (Miss. 1986). 

The trial court in a divorce action erred 
in failing to require the husband to post a 



bond pursuant to § 93-5-23 to secure pay- 
ment of child support and alimony, where 
the husband's own testimony revealed 
that he planned to leave the state at the 
conclusion of the proceedings, where his 
travels had made and would make it dif- 
ficult for the wife to locate him and for any 
court to exercise jurisdiction over him, 
where there was a judgment for arrearage 
in child support that remained unpaid at 
the time of trial, and where the husband 
owned no real property in the state on 
which a lien could be imposed as security. 
Bush v. Bush, 451 So. 2d 779 (Miss. 1984). 

A chancellor has authority and right in 
a divorce action to require the posting by a 
husband of a performance bond and the 
furnishing of a policy of insurance on his 
life to assure performance of provisions of 
a decree requiring him to support his 
mentally incompetent wife for the term of 
her natural life. Klumb v. Klumb, 194 So. 
2d 221 (Miss. 1967). 

The question of the excessiveness of a 
bond and life insurance policy required by 
the chancery court of a husband to assure 
payment of an award of alimony made for 
the support and maintenance of his men- 
tally incompetent wife, cannot be raised 
for the first time on appeal, under the 
provisions of this section [Code 1942, 
§ 2743). Klumb v. Klumb, 194 So. 2d 221 
(Miss. 1967). 

60. Review. 

Finding of fact regarding custody will 
not be set aside or disturbed unless it is 
manifestly wrong or is not supported by 
substantial credible evidence; this is so 
regardless of whether finding is express or 
implied and regardless of whether finding 
relates to evidentiary or ultimate fact. 
Bredemeier v. Jackson, 689 So. 2d 770 
(Miss. 1997). 

In matters concerning child custody, re- 
viewing court will not reverse Chancery 
Court's factual findings, be they of ulti- 
mate fact or of evidentiary fact, where 
there is substantial evidence in the record 
supporting these findings of fact. Touch- 
stone v. Touchstone, 682 So. 2d 374 (Miss. 
1996). 

Chancellor's findings regarding child 
custody will not be disturbed when sup- 
ported by substantial evidence unless the 
chancellor abused his discretion, was 
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manifestly wrong or clearly erroneous or 
applied an erroneous legal standard. 
Touchstone v. Touchstone, 682 So. 2d 374 
(Miss. 1996). 

Admission of evidence is within the dis- 
cretion of the chancellor, who should not 
be held in error for excluding repetitive 
and probably irrelevant evidence. Touch- 
stone v. Touchstone, 682 So. 2d 374 (Miss. 
1996). 

Motion to strike portions of former hus- 
band's brief would be denied, where mo- 
tion appeared to be just another in the 
series of actions and incidents the parties 
had used to harass each other at their 
child's expense. Touchstone v. Touchstone, 
682 So. 2d 374 (Miss. 1996). 

Alimony award will not be disturbed on 
appeal unless it is found to be against 
overwhelming weight of the evidence or 
manifestly in error. Parsons v. Parsons, 
678 So. 2d 701 (Miss. 1996). 

That Supreme Court will not reverse 
chancellor's finding where it is supported 
by substantial credible evidence holds 
true for contempt matters. Varner v. Var- 
ner, 666 So. 2d 493 (Miss. 1995). 

Determination of punishment for con- 
tempt falls within discretion of chancellor, 
and Supreme Court will not reverse on 
appeal absent manifest error or applica- 
tion of erroneous legal standard. Varner v. 
Varner, 666 So. 2d 493 (Miss. 1995). 

A trial court in a divorce action erred by 
failing to provide findings of fact and con- 
clusions of law when requested to do so by 
one of the parties, and therefore the case 
would be reversed and remanded for the 
limited purpose of providing findings of 
fact and conclusions of law as required 
under Rule 52, Miss. R. Civ. P. Lowery v. 
Lowery, 657 So. 2d 817 (Miss. 1995). 

The Supreme Court's remand of a child 
support case to the chancery court "for 
such further proceedings and judgments 
as may be required and as may be consis- 
tent with this opinion" did not restrict the 
chancery court to consideration of the is- 
sues litigated in the original proceeding. 
Harrell v. Duncan, 593 So. 2d 1 (Miss. 
1991). 

The standards for review of periodic 
alimony are much the same as those used 
in reviewing lump sum alimony; the chan- 
cellor should consider the reasonable 



needs of the wife and the right of the 
husband to lead as normal a life as possi- 
ble with a decent standard of living. Gray 
v. Gray, 562 So. 2d 79 (Miss. 1990). 

Since there is no statute setting up any 
special procedure for appeal from a di- 
vorce action or relief from a divorce judg- 
ment, Rule 60, Miss.R.Civ.P was control- 
ling where the husband had filed a Motion 
for Relief from Final Judgment under 
Rule 60(b)(3), alleging that the wife had 
found new employment which more than 
doubled her salary. The chancellor had the 
authority to alter the final judgment if 
Rule 60(b)(3) was otherwise applicable, 
even though the husband had already 
filed bond for supersedeas, where the 
record had not yet been transmitted to the 
Supreme Court when the Rule 60(b)(3) 
Motion for Relief was filed. Gray v. Gray, 
562 So. 2d 79 (Miss. 1990). 

Chancery Court's decision on alimony 
will not be disturbed on appeal unless it is 
against overwhelming weight of evidence 
or manifestly in error; in case claiming 
inadequacy or outright denial of alimony, 
appellate court will interfere where deci- 
sion is seem oppressive, unjust, or grossly 
inadequate, such that it evidences abuse 
of discretion. McNally v. McNally, 516 So. 
2d 499 (Miss. 1987). 

Award to wife of alimony and child 
support where such is not sought in plead- 
ings is error, because it deprives husband 
of due process, although such judgments 
are not void; therefore, where husband 
paid alimony and child support for 3 years 
before complaining about due process vio- 
lation, decree is final and due process 
right has been waived. Miller v. Miller, 
512 So. 2d 1286 (Miss. 1987). 

That part of a decree granting a divorce 
is severable from other parts of the decree 
involving alimony, attorney's fees, and in- 
surance protection, and although a party 
is estopped from appealing from a final 
decree of divorce, he has not thereby lost 
the right to appeal from the other provi- 
sions of the decree. Klumb v. Klumb, 190 
So. 2d 454 (Miss. 1966). 

Appeal from court's refusal to modify 
divorce decree directing that parties' mi- 
nor children be placed in certain boarding 
school for scholastic year and then be 
returned to mother's father for 6 weeks, 
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then transferred to custody of father for 6 
weeks, was dismissed as moot on mother's 
motion where the scholastic term and the 
two successive 6 weeks period had ex- 
pired. Savell v. Savell, 206 Miss. 55, 39 So. 
2d 532 (1949). 

Noncompliance with order to pay solici- 
tors' fees and alimony pendente lite is 
ground for dismissal of appeal. Creel v. 
Creel, 29 So. 2d 838 (Miss. 1947). 

Matter of awarding alimony, both tem- 
porary and permanent, is largely within 
discretion of trial court, and is not subject 
to revision and correction on appeal un- 
less it is erroneous on its face, or unjust to 
either party, or oppressive. Gresham v. 
Gresham, 198 Miss. 43, 21 So. 2d 414 
(1945). 

Supreme court has power to affirm, re- 
verse, or modify divorce decree appealed 
from, or it may reverse in part and affirm 
in part, or remand for a new hearing, and 
where all the facts necessary to enable it 
to do justice are contained in the record, it 
may make such order with respect to 
alimony or allowances as the trial court 
should have made. Gresham v. Gresham, 
198 Miss. 43, 21 So. 2d 414 (1945). 

Chancellor's decision on the facts mod- 
ifying alimony decree will not be set aside 
unless it is against the overwhelming 
weight of the evidence. Lee v. Lee, 182 
Miss. 684, 181 So. 912 (1938); De Marco v. 
De Marco, 199 Miss. 165, 24 So. 2d 358 
(1946). 

Supreme court must assume that chan- 
cellor had ample evidence to support de- 
cree allowing alimony from decree itself. 
Crawford v. Crawford, 158 Miss. 382, 130 
So. 688 (1930). 

61. Property division. 

Chancellor did not abuse his discretion 
in ordering that the wife could occupy the 
marital home for six months, during 
which time the husband would pay all 
utilities, and that thereafter the wife 
would be assessed rent against her inter- 
est until the home was sold and the pro- 
ceeds of sale divided between the parties. 
Ferro v. Ferro, 871 So. 2d 753 (Miss. Ct. 
App. 2004). 

Where the chancellor rejected both par- 
ties' opinions as to the value of the hus- 
band's gun shop, valued it a $50,000, and 
awarded the wife one-third of this 



amount, the chancellor's recitation of facts 
after the discussion of the Ferguson fac- 
tors was sufficient, and he did not abuse 
his discretion. Ferro v. Ferro, 871 So. 2d 
753 (Miss. Ct. App. 2004). 

Chancellor properly ordered a husband 
to reimburse his wife for his criminal 
defense and counseling fees paid during 
the marriage as part of the distribution of 
assets since the fees for the husband's 
misconduct were paid from marital funds. 
Avery v. Avery, 864 So. 2d 1054 (Miss. Ct. 
App. 2004). 

Chancellor made distribution of the 
marital property in accordance with case 
law where the wife would become eligible 
for some of the husband's retirement ben- 
efits, and the husband's personal injury 
settlement proceeds were outside of the 
marital estate and could not be subject to 
equitable distribution. Tynes v. Tynes, 860 
So. 2d 325 (Miss. Ct. App. 2003). 

Chancellor erred in ordering the sale of 
the marital home where the husband had 
dropped his complaint for divorce; once 
the couple had reunited, the separation 
agreement including settlement of prop- 
erty rights became null and void, and the 
husband's withdrawn petition did not con- 
stitute a request to order partition of the 
martial property. Myers v. Myers, — So. 
2d — , 2003 Miss. App. LEXIS 1165 (Miss. 
Ct. App. June 17, 2003). 

Where a former wife's net income 
slightly exceeded her former husband's, 
and the chancellor awarded her over 
$300,000, or 51.7 percent, of the marital 
property, the division of property, though 
not equal, was equitable, and the chancel- 
lor did not err in failing to award her 
alimony. McLaurin v. McLaurin, 853 So. 
2d 1279 (Miss. Ct. App. 2003). 

Where the chancellor erred by failing to 
make sufficient findings in support of the 
division of the marital property to meet 
the Ferguson standard and failed to make 
specific findings as to how the marital 
property was classified, the case was re- 
manded for such findings. Lauro v. Lauro, 
847 So. 2d 843 (Miss. 2003). 

Chancellor erred by failing to include a 
husband's inherited property as a martial 
asset during the distribution of property 
because it had been co-mingled with the 
parties' marital property; however, a re- 
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versal was not necessary because an equi- 
table result had been reached. Messer v. 
Messer, 850 So. 2d 161 (Miss. Ct. App. 
2003). 

Chancellor did not err by equally divid- 
ing an unfinished marital home because 
the wife's monetary contribution was off- 
set by the fact that the property had been 
inherited by the husband. Messer v. Mes- 
ser, 850 So. 2d 161 (Miss. Ct. App. 2003). 

Chancellor did not err in classifying a 
condominium as a marital asset because 
the evidence showed that numerous pay- 
ments were made from the parties' joint 
account, and significant improvements 
were made by the husband; moreover, the 
wife was given all of the equity in the 
property when an award of complete own- 
ership and possession was entered. Mes- 
ser v. Messer, 850 So. 2d 161 (Miss. Ct. 
App. 2003). 

Chancellor did not err in valuing a con- 
dominium because the evidence estab- 
lished that neither party introduced any 
evidence to support valuation; moreover, 
the decision to accept an appraiser's val- 
uation of a mobile home did not amount to 
manifest error. Messer v. Messer, 850 So. 
2d 161 (Miss. Ct. App. 2003). 

Chancellor did not err by failing to di- 
vide ownership in 110 acres of land be- 
cause the evidence showed that the par- 
ties purchased the land as an investment 
for their child's education; moreover, the 
parties could have instituted a partition 
proceeding to divide the land if an agree- 
ment could not have been reached con- 
cerning the disposition of the land. Messer 
v. Messer, 850 So. 2d 161 (Miss. Ct. App. 
2003). 

Where a former wife admitted to having 
numerous affairs during her marriage, 
and the former husband was granted a 
divorce on grounds of adultery, the chan- 
cellor erred in awarding the wife half of 
the marital assets, as the strain and con- 
flict created in the marriage by the wife's 
affairs could not be ignored without vio- 
lating principles of equity. Singley v. 
Singley, — So. 2d — , 2003 Miss. LEXIS 
283 (Miss. June 12, 2003). 

Goodwill should not be used in deter- 
mining the fair market value of a business 
subject to equitable division in divorce 
cases. Singley v. Singley, — So. 2d — , 2003 
Miss. LEXIS 283 (Miss. June 12, 2003). 



Although the chancellor correctly deter- 
mined that a husband's inheritance was 
commingled and became a part of the 
marital estate, she apparently failed to 
realize that she could adjust the Ferguson 
distribution because of the factors sur- 
rounding the source and application of the 
inheritance; while the wife might have 
been entitled to some interest in the com- 
mingled funds, she was not necessarily 
entitled to half. Singley v. Singley, — So. 
2d — , 2003 Miss. LEXIS 283 (Miss. June 
12, 2003). 

Funds inherited by a wife were con- 
verted to marital property when she 
placed them in an account which the cou- 
ple used to purchase cattle and to pay 
other family expenses; however, the 
amount paid by the husband to the wife 
after he sold the cattle to his father re- 
gained its nonmarital status and would 
not be subject to equitable distribution. 
Heigle v. Heigle, 654 So. 2d 895 (Miss. 
1995). 

Where a husband and wife had been 
divorced in a community property state, a 
resulting or constructive trust was avail- 
able to protect the community property 
interest of the wife in real property ac- 
quired in Mississippi solely in the hus- 
band's name; thus, the wife was entitled 
to an undivided Vi interest in Mississippi 
oil and gas properties, which were ac- 
quired with community funds and held in 
the husband's name, based on the theory 
of resulting or constructive trust. Palmer 
v. Palmer, 654 So. 2d 1 (Miss. 1995). 

The totality of a chancellor's awards of 
alimony and property to a wife was exces- 
sive where the wife was awarded periodic 
alimony which exceeded the husband's net 
income as well as his gross income, she 
was granted greater than 50 percent of 
the marital property, and she was 
awarded substantial lump sum alimony. 
Brooks v. Brooks, 652 So. 2d 1113 (Miss. 
1995). 

A chancellor erred in not giving a hus- 
band any credit for his investment in the 
parties' Mercedes automobile. Pittman v. 
Pittman, 652 So. 2d 1105 (Miss. 1995). 

The equitable division of marital assets 
between divorcing parties does not re- 
quire an automatic 50-50 split or a vested 
right in the other spouse's pension plan, 
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but rather requires "fundamental fair- 
ness" in the division of marital assets; 
thus, equitable distribution was effected, 
even though the chancellor did not give 
the wife an interest in the husband's pen- 
sion plan, where she was instead awarded 
monies which reflected her contribution to 
the marital assets. Savelle v. Savelle, 650 
So. 2d 476 (Miss. 1995). 

A wife's waiver of her right to alimony 
did not compromise her claim for division 
of her husband's military pension, since a 
military pension constitutes personal 
property, and a claim for equitable divi- 
sion of property is separate and distinct 
from a claim for alimony. Pierce v. Pierce, 
648 So. 2d 523 (Miss. 1994), cert, denied, 
515 U.S. 1160, 115 S. Ct. 2613, 132 L. Ed. 
2d 856 (1995). 

When property is found to be jointly 
accumulated, the chancellor should make 
specific findings in support of the propor- 
tionate share awarded to the parties be- 
cause a spouse is not automatically enti- 
tled to an equal division of jointly- 
accumulated property. Pierce v. Pierce, 
648 So. 2d 523 (Miss. 1994), cert, denied, 
515 U.S. 1160, 115 S. Ct. 2613, 132 L. Ed. 
2d 856 (1995). 

A chancellor's findings were sufficient to 
support an award to a wife of a 50 percent 
interest in her husband's military pension 
where the chancellor found that the par- 
ties were married for more than 20 years 
while the husband was on active duty as a 
member of the United States Navy, and 
the husband earned and became eligible 
for retirement pay from the military ser- 
vice while the wife "followed him faith- 
fully throughout the years of their mar- 
riage up to the time of their last 
separation." Pierce v. Pierce, 648 So. 2d 
523 (Miss. 1994), cert, denied, 515 U.S. 
1160, 115 S. Ct. 2613, 132 L. Ed. 2d 856 
(1995). 

A chancellor did not err in dismissing a 
complaint in which a woman sought "eq- 
uitable division of partnership assets" ac- 
cumulated during 13 years of cohabitation 
with her companion where the parties 
never entered into a ceremonial marriage, 
the woman was not an innocent partner to 
a void marriage, and she was not destitute 
but was well-compensated during and af- 
ter the relationship; the legislature has 



not extended the rights enjoyed by mar- 
ried people to those who choose merely to 
cohabit, and cohabitation remains a 
"crime against public morals and decency" 
under § 97-29-1. Davis v. Davis, 643 So. 
2d 931 (Miss. 1994). 

A chancellor erred in holding that a 
wife's adulterous conduct precluded her 
from being entitled to any form of equita- 
ble distribution of property upon divorce 
where her affairs occurred during periods 
in which the parties were separated, and 
the chancellor did not make a finding as to 
the effect, if any, the affairs had on the 
deterioration of the marriage. C arrow v. 
Carrow, 642 So. 2d 901 (Miss. 1994). 

A chancellor erred in failing to grant a 
wife an equitable distribution of marital 
assets where the wife paid most of the 
family's household expenses and did a 
great deal of domestic work in the home 
during the course of the marriage, thereby 
allowing the husband to utilize more of his 
money for the purchase of investments. 
Carrow v. Carrow, 642 So. 2d 901 (Miss. 
1994). 

Profit sharing plans acquired during 
the course of the marriage are marital 
assets subject to adjudication by the chan- 
cery court granting a divorce, depending 
upon the facts and circumstances of each 
particular case. Parker v. Parker, 641 So. 
2d 1133 (Miss. 1994). 

When an interest in a profit sharing 
plan has been awarded in a divorce pro- 
ceeding pursuant to Mississippi law, the 
parties may seek qualification of the inter- 
est in the pension plan under federal law 
if the state court order is properly drawn 
under the Employee Retirement Income 
Security Act (ERISA), as amended by the 
Retirement Equity Act (REA); if the order 
is properly drawn and approved by the 
pension plan administrator, it becomes 
"qualified" under federal law and vests an 
interest in the alternate payee. Parker v. 
Parker, 641 So. 2d 1133 (Miss. 1994). 

The alternate payee's interest in a pen- 
sion plan vests only after (1) a chancellor 
has determined that an equitable division 
of the marital assets requires awarding 
some portion of one spouse's pension or 
profit sharing plan to the other spouse, 
and (2) a Qualified Domestic Relations 
Order (QDRO) is entered and accepted as 
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qualified; in other words, if apportionment 
of one spouse's pension or profit sharing 
plan is not equitable based on the facts 
and circumstances presented, no right in 
such a plan in favor of the other spouse 
can ever vest. Parker v. Parker, 641 So. 2d 
1133 (Miss. 1994). 

A wife was entitled to a percentage of 
her husband's profit sharing plan where 
the wife made material contributions as a 
homemaker and a wage earner, and her 
earned income was enjoyed by both par- 
ties rather than invested only in her 
name. Parker v. Parker, 641 So. 2d 1133 
(Miss. 1994). 

A chancellor erred in awarding a wife 
an interest in her husband's pension ben- 
efits in the absence of findings that the 
wife contributed to the accumulation of 
the funds in the pension plan. Crowe v. 
Crowe, 641 So. 2d 1100 (Miss. 1994). 

The chancery court has the authority to 
equitably divide marital assets upon di- 
vorce. Ferguson v. Ferguson, 639 So. 2d 
921 (Miss. 1994). 

No right to property vests by virtue of 
the marriage relationship alone prior to 
entry of a judgment or decree granting 
equitable or other distribution pursuant 
to dissolution of the marriage; thus, the 
rights of alienation and the laws of de- 
scent and distribution are not affected by 
the recognition of marital assets. Fergu- 
son v. Ferguson, 639 So. 2d 921 (Miss. 
1994). 

The following guidelines should be con- 
sidered when making an equitable divi- 
sion of marital property: (1) substantial 
contribution to the accumulation of the 
property; (2) the degree to which each 
spouse has expended, withdrawn or oth- 
erwise disposed of marital assets and any 
prior distribution of such assets by agree- 
ment, decree or otherwise; (3) the market 
value and the emotional value of the as- 
sets subject to distribution; (4) the value of 
assets not ordinarily, absent equitable fac- 
tors to the contrary, subject to such distri- 
bution, such as property brought to the 
marriage by the parties and property ac- 
quired by inheritance or inter vivos gift by 
or to an individual spouse; (5) tax and 
other economic consequences, and con- 
tractual or legal consequences to third 
parties, of the proposed distribution; (6) 



the extent to which property division may, 
with equity to both parties, be utilized to 
eliminate periodic payments and other 
potential sources of future friction be- 
tween the parties; (7) the needs of the 
parties for financial security with due 
regard to the combination of assets, in- 
come and earning capacity; and (8) any 
other factor which in equity should be 
considered. Ferguson v. Ferguson, 639 So. 
2d 921 (Miss. 1994). 

When evaluating the division of marital 
assets upon divorce, chancery courts 
should support their decisions with find- 
ings of fact and conclusions of law for 
purposes of appellate review. Ferguson v. 
Ferguson, 639 So. 2d 921 (Miss. 1994). 

A division of marital property should be 
based upon a determination of the fair 
market value of the assets, and these 
valuations should be the initial step be- 
fore determining division; thus, expert 
testimony may be essential to establish 
valuation sufficient to equitably divide the 
property, particularly when the assets are 
diverse. Ferguson v. Ferguson, 639 So. 2d 
921 (Miss. 1994). 

Although contributions of domestic ser- 
vices are not made directly to a retirement 
fund, they are nonetheless valid material 
contributions which indirectly contribute 
to any number of marital assets, thereby 
making such assets jointly acquired; when 
one spouse has contributed directly to a 
retirement fund by virtue of his or her 
labor, while the other spouse has contrib- 
uted indirectly by virtue of domestic ser- 
vices and/or earned income which both 
parties have enjoyed rather than invested, 
it is equitable to allow both parties to reap 
the benefits of the one existing retirement 
plan. Ferguson v. Ferguson, 639 So. 2d 
921 (Miss. 1994). 

In dividing marital assets upon divorce, 
homemaker contributions are not to be 
measured by a mechanical formula, but on 
the contribution to the economic and emo- 
tional well-being of the family unit. Fer- 
guson v. Ferguson, 639 So. 2d 921 (Miss. 
1994). 

Marital partners can be equal contribu- 
tors whether or not they both are at work 
in the marketplace; thus, for the purpose 
of divorce, marital property would be de- 
fined as any and all property acquired or 
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accumulated during the course of the mar- 
riage. Hemsley v. Hemsley, 639 So. 2d 909 
(Miss. 1994). 

Assets acquired or accumulated during 
the course of the marriage are marital 
assets subject to an equitable distribution 
by the chancellor. Hemsley v. Hemsley, 
639 So. 2d 909 (Miss. 1994). 

In determining an equitable distribu- 
tion of marital property upon divorce, it is 
assumed that the contributions and ef- 
forts of the marital partners, whether 
economic, domestic or otherwise, are of 
equal value; in arriving at an equitable 
distribution, the chancellor should follow 
the guidelines set out. Hemsley v. 
Hemsley, 639 So. 2d 909 (Miss. 1994). 

A chancellor did not err in awarding a 
wife 50 percent of the husband's military 
retirement benefits and civil service re- 
tirement benefits where the wife contrib- 
uted her share to the marriage by caring 
for the children and the house. Hemsley v. 
Hemsley, 639 So. 2d 909 (Miss. 1994). 

A chancellor failed to equitably divide a 
$400,000 marital estate where he 
awarded all but $20,500 to the husband, 
the parties were married for 11 years, the 
entire marital estate was accumulated 
during the course of the marriage, the 
wife did the majority of the housework 
and cared for the parties' son during the 
first 8 or 9 years of the marriage, she 
contributed her own salary to the marital 
assets, and she participated in activities 
she thought would build the husband's 
dental practice. Davis v. Davis, 638 So. 2d 
1288 (Miss. 1994). 

A chancellor did not err in awarding a 
husband permanent possession, custody 
and control of the former marital resi- 
dence and 10 acres of other land where the 
husband was awarded custody of the par- 
ties' child, and the wife retained the own- 
ership interest in the property that she 
had prior to the divorce. Chamblee v. 
Chamblee, 637 So. 2d 850 (Miss. 1994). 

A primary consideration in providing 
for a proper division of property at divorce 
is the economic contributions made to the 
marriage by each party, whether it be in 
terms of actual money earned or in terms 
of service without compensation. 
Chamblee v. Chamblee, 637 So. 2d 850 
(Miss. 1994). 



A chancellor abused his discretion in 
awarding to a husband every item of mar- 
ital property that the parties contested 
where both parties had donated large 
amounts of money and non-compensated 
time to the marriage. Chamblee v. 
Chamblee, 637 So. 2d 850 (Miss. 1994). 

A chancellor did not abuse his discretion 
in awarding a wife an equitable lien in the 
husband's Vfe interest in the parties' mar- 
ital home arising out of all the improve- 
ments, work and money she had spent on 
the house where the wife had purchased 
with her own money the land on which the 
home was located, the wife worked hard 
remodeling and renovating the home, and 
she made the majority of the improve- 
ments and contributions to the home- 
stead. Lindsey v. Lindsey, 612 So. 2d 376 
(Miss. 1992). 

A wife was entitled to her V2 share of all 
three of the parties' real properties that 
were part of the marital estate, including 
the marital residence, even though the 
wife voluntarily left the residence and 
failed to assert any semblance of a claim 
during the 6-year period when she was 
living with another man, since the mere 
passage of time should not have deprived 
the wife of her ¥2 interest in the properties 
that she had helped purchase and main- 
tain and which the parties had used as a 
marital home, and there was no compel- 
ling reason not to partition all three mar- 
ital properties aside from sheer punish- 
ment of the wife. Lenoir v. Lenoir, 611 So. 
2d 200 (Miss. 1992). 

In a divorce proceeding, an equitable 
lien was necessary to protect the wife's 
mother's interest in the parties' residence, 
where the mother had loaned the husband 
and wife $51,500 to enable them to retire 
the mortgage against their home, since 
unjust enrichment would result if the hus- 
band and wife were permitted to divorce 
and partition the debt-free family resi- 
dence. Dudley v. Light, 586 So. 2d 155 
(Miss. 1991). 

A chancellor did not err in ordering a 
husband to pay his wife an income of 
$7,333.33 per month from the corporate 
owner of 5 commercially successful res- 
taurants, of which the wife owned 49.8 
percent of the shares while the husband 
owned the remaining shares, where the 
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amount was based on current financial 
information and would be subject to 
change depending upon the economic wel- 
fare of the corporation. Just as the chan- 
cery court has the authority to require a 
husband to pay his wife periodic and lump 
sum alimony from his property and estate, 
it clearly has the authority to require a 
divorced husband to pay his wife what- 
ever is due her in his management of her 
property. Retzer v. Retzer, 578 So. 2d 580 
(Miss. 1990). 

The former wife of a retired Naval offi- 
cer could not belatedly seek an equitable 
division of her former husband's military 
retirement pension, even though their 
1982 divorce decree expressly reserved 
the wife's "rights as may now or hereafter 
be vested by law" in the husband's mili- 
tary retirement. The Federal Uniformed 
Services Former Spouses Protection Act 
did not vest any rights in anyone, but 
merely removed a federal bar and allowed 
the states to treat the military retirement 
pensions of their domiciliaries as personal 
property subject to state property laws, 
and state law did not vest or revest in the 
wife any rights in the husband's military 
pension. Brown v. Brown, 574 So. 2d 688 
(Miss. 1990). 

In an action to determine a former 
wife's entitlement to a share of her former 
husband's military retirement pension, a 
finding that the former husband at all 
times remained a Mississippi domiciliary 
during his active duty tenure with the 
Army was absolutely requisite to the judg- 
ment entered by the lower court denying 
the former wife's claim to a share of the 
pension on the basis of Mississippi law, 
since the matter of whether the spouse of 
a service person has a vested right in the 
military retirement pension is governed 
by the law of the state (or states, pro rata) 
of domicile during the term of active duty 
service, the term during which the pen- 
sion is earned. Since the lower court made 
no finding on the matter of the former 
husband's domicile, the matter would be 
remanded for findings regarding the for- 
mer husband's state of domicile for the 
legally operative period of time. Southern 
v. Glenn, 568 So. 2d 281 (Miss. 1990). 

A court did not err in rejecting a hus- 
band's claim that he owned a 100 percent 



equitable interest in a 112-acre tract of 
land, less the 5 acres on which the parties' 
home was located, even though the hus- 
band acquired the land by gift from his 
aunt and the husband conveyed an inter- 
est in the property to the wife only be- 
cause it was necessary in order to obtain a 
loan to build their house; deeds between 
husband and wife are common, even with- 
out consideration, and are necessary ve- 
hicles in family business and relation- 
ships. Powers v. Powers, 568 So. 2d 255 
(Miss. 1990). 

A wife was entitled to receive an undi- 
vided V2 interest in a marital home where 
the property was jointly accumulated and 
the wife was jointly and severally liable on 
the note and deed of trust pertaining to 
that property, in spite of the husband's 
argument that the chancellor erred in 
awarding the V2 interest because the 
wife's financial contributions in obtaining 
the property did not amount to a V2 inter- 
est. Brendel v. Brendel, 566 So. 2d 1269 
(Miss. 1990). 

A chancellor was not manifestly wrong 
in awarding to a husband the right to 
operate the parties' chicken farm, which 
was their most valuable asset and was an 
asset that could quickly depreciate and 
deteriorate in value, until its disposition 
under the terms of the divorce decree, 
where the parties' experience in operating 
the farm was approximately equal. Addi- 
tionally, the chancellor was not manifestly 
wrong in awarding the husband use of the 
parties' home until its disposition under 
the terms of the decree since the house 
was a necessary part of the operation of 
the chicken farm which was properly 
awarded to the husband. Martin v. Mar- 
tin, 566 So. 2d 704 (Miss. 1990). 

An award to a wife of "a lien on Vs of 
Defendant's gross Federal Civil Service 
Retirement. Benefits as provided by Fed- 
eral Law with a lien hereby being imposed 
thereon" was unclear and would be re- 
manded for clarification, since it was not 
possible to discern, for example, whether 
the chancellor meant to impose a lien on 
V3 of the husband's retirement benefits as 
security in the event he failed to meet his 
financial responsibilities as delineated in 
the divorce decree, or whether the chan- 
cellor meant to award the wife Vz of the 
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husband's retirement benefits. The chan- 
cellor should delineate in the divorce de- 
cree the specific terms, e.g., method of 
payment, which concern a former spouse's 
civil service retirement benefits. Boykin v. 
Boykin, 565 So. 2d 1109 (Miss. 1990). 

It was within the trial court's discretion 
to deny the wife's request to remain in the 
marital home, and to order that the house 
be sold and the proceeds divided, in spite 
of the wife's argument that the denial of 
her use of the marital home was not in the 
best interest of the child in her custody, 
where the husband had custody of the 
parties' other child who also had an inter- 
est in the family home. Polk v. Polk, 559 
So. 2d 1048 (Miss. 1990). 

A wife was entitled to proceed in Chan- 
cery Court against her husband for parti- 
tion of jointly held property as an incident 
to her action for divorce. Johnson v. John- 
son, 550 So. 2d 416 (Miss. 1989). 

The Chancery Court seeks equity in a 
property division by reference to the eco- 
nomic contribution made by each spouse 
to the acquisition and maintenance of the 
property, and in doing so has no authority 
to disregard a spouse's economic contribu- 
tions just because they were not monetary 
in form. Johnson v. Johnson, 550 So. 2d 
416 (Miss. 1989). 

In an action by an ex-wife to recover the 
fair rental value of land owned jointly by 
the parties but farmed exclusively by the 
ex-husband after the divorce, the trial 
court properly directed a verdict for the 
ex-husband where the separation agree- 
ment provided that he was to use the real 
property rent free for agricultural pur- 
poses and where the property settlement 
had not been subject to the approval of the 
chancery court, thereby remaining purely 
contractual in nature and not subject to 
judicial modification. Stone v. Stone, 385 
So. 2d 610 (Miss. 1980). 

Court's power to award alimony does 
not extend to requiring husband to join 
wife in conveyance of jointly owned timber 
so that wife may receive the entire pro- 
ceeds. Jones v. Jones, 234 Miss. 461, 106 
So. 2d 134 (1958). 

62. Attorney fees; generally. 

Award of attorney fees to the husband 
in a divorce action was improper where 
the chancellor never made a finding that 



the wife had fabricated the sexual abuse 
charges involving their older son and had 
in some manner convinced the child to 
make the statements that he did; an 
award of some amount of fees incurred by 
the husband allocable to enforcing the 
visitation order might be supportable but 
a finding of contempt must first have been 
made. Gregory v. Gregory, — So. 2d — , 
2003 Miss. App. LEXIS 1082 (Miss. Ct. 
App. Nov. 18, 2003). 

Award of attorney's fees to the wife was 
in error where the chancellor made no 
finding that the wife was unable to pay 
her own attorney; the wife was allocated 
over $300,000 in the divorce, and the fact 
that she did not have the money actually 
in the bank did not alter the value of her 
assets and thus her ability to pay. Frank- 
lin v. Franklin, 864 So. 2d 970 (Miss. Ct. 
App. 2003). 

Where a case was remanded because 
the chancellor failed to make sufficient 
findings in support of his division and 
classification of marital property, the 
chancellor also had to revisit his award of 
attorney's fees to the wife. Lauro v. Lauro, 
847 So. 2d 843 (Miss. 2003). 

Award of attorney fees in divorce cases 
is left to chancellor's discretion, assuming 
he or she follows appropriate standards. 
Bredemeier v. Jackson, 689 So. 2d 770 
(Miss. 1997). 

Attorney fee in divorce proceeding 
should be fair and should only compensate 
for services actually rendered after it has 
been determined that the legal work 
charged for was reasonably required and 
necessary; chancellor's attorney fee award 
is reviewed for manifest error. Bredemeier 
v. Jackson, 689 So. 2d 770 (Miss. 1997). 

In divorce cases, award of attorney fees 
is left to discretion of chancellor. Varner v. 
Varner, 666 So. 2d 493 (Miss. 1995). 

Attorney fees are not awarded in cases 
for modification of child support following 
divorce judgment unless party requesting 
fees is financially unable to pay them. 
Varner v. Varner, 666 So. 2d 493 (Miss. 
1995). 

When court denies spouse's postdivorce 
petition for contempt, no award of attor- 
ney fees is warranted. Varner v. Varner, 
666 So. 2d 493 (Miss. 1995). 

When considering award of attorney 
fees in divorce proceeding, lower court 
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must take into account sum sufficient to 
secure competent attorney; relative finan- 
cial ability of parties; skill and standing of 
attorney employed; nature of case and 
novelty and difficulty of questions at is- 
sue; degree of responsibility involved in 
management of cause; time and labor re- 
quired; usual and customary charge in 
community; and preclusion of other em- 
ployment by attorney due to acceptance of 
case. Varner v. Varner, 666 So. 2d 493 
(Miss. 1995). 

If improper conduct of a party's attorney 
unnecessarily increased the amount of at- 
torney's fees, the amount awarded should 
be decreased by the amount of any unnec- 
essary fees, but any other consideration of 
the attorney's improper behavior in the 
determination of attorney's fees e.g., to 
sanction the client by awarding nominal 
attorney's fees would be improper. 
Creekmore v. Creekmore, 651 So. 2d 513, 
49 A.L.R.5th 811 (Miss. 1995). 

It was error for a chancellor to award 
attorney's fees to a wife based only on the 
wife's statement as to the amount she 
owed her attorney, without supporting ev- 
idence such as a timesheet showing the 
number of attorney hours spent. Powell v. 
Powell, 644 So. 2d 269 (Miss. 1994). 

A $5,000 award of attorney's fees to a 
wife in a divorce action was an abuse of 
discretion where the record did not reflect 
whether the wife was unable to pay her 
own attorney's fees. Benson v. Benson, 608 
So. 2d 709 (Miss. 1992). 

The standards for an award of attor- 
ney's fees on a motion to modify a divorce 
decree are much the same as in an origi- 
nal action; the chancery court is vested 
with considerable discretion and the 
court's findings on the issue will not be 
disturbed unless manifestly wrong. 
McPhail v. McPhail, 564 So. 2d 839 (Miss. 
1990). 

Chancellor, who made a thorough and 
complete division of the property between 
the parties, was not manifestly wrong in 
not awarding attorneys fees to husband. 
Devereaux v. Devereaux, 493 So. 2d 1310 
(Miss. 1986). 

Decree ordering payment of counsel fees 
must direct that fees be paid to spouse for 
spouse's use and benefit to be applied to 
attorney fees and may not direct payment 



directly to attorney for spouse. Massey v. 
Massey, 475 So. 2d 802 (Miss. 1985). 

Testimony of wife that she lacks money 
to pay legal fee of approximately $6,500 
owed to her attorney and that husband 
has told her that he probably makes 
$100,000 or more a year, combined with 
evidence that wife has annual income of 
approximately $15,000 and has $6,000 
cash in safety deposit box and that hus- 
band has submitted state income tax re- 
turns to effect that he has made less than 
$20,000 per year does not meet standards 
for accurate assessment of attorney fees. 
Bumgarner v. Bumgarner, 475 So. 2d 455 
(Miss. 1985). 

In an action for divorce the matter of 
fixing attorney's fees for services rendered 
in the trial court is appropriately en- 
trusted to the sound discretion of the 
chancellor. Klumb v. Klumb, 194 So. 2d 
221 (Miss. 1967). 

Under agreed decree between husband 
and wife in divorce proceeding providing 
for sale of land and that "after paying all 
court cost and attorney's fee, the proceeds 
to be equally divided between the com- 
plainant and defendant, giving to each a 
one-half interest," trial court is without 
authority to change agreement and to 
refuse to allow one-half of fee for appel- 
lant's attorney to be paid out of appellee's 
part, and court's refusal to allow attor- 
ney's fee to be paid out of whole proceeds 
of sale is reversible error. Sutton v. Sutton, 
208 Miss. 886, 45 So. 2d 736 (1950). 

Where decree of divorce granted to a 
husband was reversed and the cause re- 
manded for no other purpose than to per- 
mit chancellor to fix an allowance to the 
wife to cover attorney's fees earned in the 
defense of the case, the chancellor could 
not deny any allowance on the theory that 
since the final decree of the divorce issue 
in the main case the wife had become able 
to pay the fees herself, since the question 
involved is whether the wife was able to 
pay while the proceedings for the divorce 
were in progress. Wilson v. Wilson, 202 
Miss. 545, 32 So. 2d 688 (1947). 

Where, pursuant to an agreement, di- 
vorce case was remanded for determina- 
tion whether wife should be allowed coun- 
sel fees, supreme court, acting upon 
analogy of Code 1942, § 1972, authorized 
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chancery court to include in its decree an 
additional amount of 50 per cent for coun- 
sel services rendered in supreme court 
provided that that court finds that the 
wife is entitled to an allowance for counsel 
fees. Wilson v. Wilson, 198 Miss. 334, 22 
So. 2d 161 (1945), modified on other 
grounds, 23 So. 2d 303 (Miss. 1945). 

Supreme court will ordinarily allow for 
services of counsel in supreme court 50 
per cent of the amount allowed by the trial 
court for services of counsel therein. Wil- 
son v. Wilson, 198 Miss. 334, 22 So. 2d 161 
(1945), modified on other grounds, 23 So. 
2d 303 (Miss. 1945). 

The court is without authority, in the 
absence of statutory justification, to allow 
divorced wife counsel fees with which to 
contest former husband's petition to mod- 
ify divorce decree in reference to custody 
of the children of the parties, where by the 
divorce decree awarding wife alimony in 
gross sum husband was freed of his pri- 
mary moral and legal obligation to con- 
tribute to wife's support, and an allowance 
under such circumstances constitutes re- 
versible error. Robinson v. Robinson, 112 
Miss. 224, 72 So. 923 (1916). 

On appeal by a husband from a decree 
in a suit for divorce, directing him to pay 
alimony pendente lite and counsel fees to 
the wife, the supreme court will, on proper 
application, award the wife a reasonable 
solicitor's fee for resisting the appeal. Hall 
v. Hall, 77 Miss. 741, 27 So. 636 (1900). 

The compensation for fees allowable to 
a wife in a divorce suit is such as will 
secure the services of competent counsel, 
not what may be considered just as be- 
tween her and particular counsel. Parker 
v. Parker, 71 Miss. 164, 14 So. 459 (1893). 

An allowance pendente lite should not 
be on the basis of compensation for the 
services of counsel in conducting the suit 
to an end. Allowance should be made for 
her litigation from time to time, as the 
cause progresses, and the allowances of 
counsel fees for the wife should be made to 
her, and not to her counsel direct. Parker 
v. Parker, 71 Miss. 164, 14 So. 459 (1893). 

63. — Fees granted — to party unable 
to pay. 

A chancellor did not abuse his discretion 
by awarding a wife $3,300 out of $7,784 in 
attorney's fees where her business had a 



negative net worth of $90,593, she had 
filed for Chapter 13 bankruptcy, her total 
monthly income was $1,085, and she owed 
$11,726 in personal debt. Hubbard v. 
Hubbard, 656 So. 2d 124 (Miss. 1995). 

A chancellor did not abuse his discretion 
in awarding $1,435 in attorney's fees to a 
wife, in spite of the husband's argument 
that there was insufficient evidence of the 
wife's inability to pay her attorney, where 
the chancellor had testimony and exhibits 
showing the wife's monthly income and 
expenses as well as her cash on hand. 
Crowe v. Crowe, 641 So. 2d 1100 (Miss. 
1994). 

A chancellor did not abuse his discretion 
in awarding attorney's fees to a wife in the 
amount of $5000 where the attorney tes- 
tified that he had been paid only $1,000 by 
his client, he requested $9,100 in fees for 
services performed prior to and during the 
2-day trial, and the wife had no cash funds 
from which the fee could be paid. Fergu- 
son v. Ferguson, 639 So. 2d 921 (Miss. 
1994). 

A chancellor did not err in ordering a 
husband to pay Vfe of the wife's $5,641 in 
attorney's fees, even though the wife had a 
savings account balance in the amount of 
$9,100 and an annual income in excess of 
$20,000, where the wife testified that she 
was going to have to invade her savings to 
repay a $1,200 loan to her father, and her 
take-home pay and alimony would barely 
cover her monthly expenses. Hemsley v. 
Hemsley, 639 So. 2d 909 (Miss. 1994). 

A chancellor did not err in awarding 
attorney's fees to a mother who sought a 
modification of the father's child support 
obligations where the father's earnings 
were more than triple those of the mother, 
the father's investments and other re- 
sources were far greater than those of the 
mother, and the mother was able to pay 
only $500 of the $1000 retainer required 
by her attorney. Hammett v. Woods, 602 
So. 2d 825 (Miss. 1992). 

An award of attorney's fees to a wife in 
the amount of $2,000 was not manifestly 
wrong where the wife was unable to pay 
her full attorney's fees and had paid only 
$500, and the husband stated that he was 
paying his attorney $2,500 which he 
thought to be reasonable. Powers v. Pow- 
ers, 568 So. 2d 255 (Miss. 1990). 
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Although trial court allowed wife S500 
for her defense of husband's original bill 
seeking divorce, she should have also been 
allowed her reasonable counsel fees in 
connection with prosecuting her cross bill 
against her husband, where it appeared 
that the husband was earning a net an- 
nual income which was many times in 
excess of what the wife was earning, and 
the wife was not able to work full time 
during the last year of their living to- 
gether. Porter v. Ainsworth. 285 So. 2d 752 
(Miss. 1973), supplemented, 288 So. 2d 
709 (Miss. 1974). 

Although cross actions for divorce re- 
sulted in a decree for the husband on 
grounds of his wife's adultery and drunk- 
enness, she should not be denied a remedy 
merely because of lack of funds when her 
attempt was in good faith, and where the 
husband was financially able to pay the 
same a reasonable attorney's fee was al- 
lowed the wife for services performed in 
her behalf both at the trial and on appeal. 
Nix v. Nix, 253 Miss. 565. 176 So. 2d 297 
(1965). 

Where the evidence showed that wife's 
one-half interest in certain stock was be- 
ing withheld from her by the husband and 
was not available to her for the purpose of 
providing counsel fees, and that her sal- 
ary was insufficient to support her and to 
provide such fees, whereas the husband 
had financial ability to do so, the chancel- 
lor was warranted in awarding counsel 
fees to the wife. Petersen v. Petersen, 238 
Miss. 190, 118 So. 2d 300 (I960). 

The statute providing that court grant- 
ing divorce decree may, on petition, 
change decree and make such new decrees 
as case may require, contemplates that 
children should be supported by father, if 
necessary 7 , and necessarily implies that 
court may impose on father obligation to 
pay expenses incident to presentation of 
petition for support, including attorney's 
fee, so that a divorced mother, who was 
unable to support child and prepare peti- 
tion, was entitled to allowance of attor- 
ney's fee for filing and presenting petition. 
Walters v. Walters, 180 Miss. 268, 177 So. 
507 (1937). 

64. Miscellaneous. 

The chancellor was within his discre- 
tion to award reasonable attorney fees to 



the husband for defending against sexual 
abuse allegations by the wife, notwith- 
standing the wife's argument that custody 
was not at issue because the parties had 
stipulated to the custody of their child as 
custody had been at issue for almost three 
years prior to the stipulation, and the wife 
had alleged that the husband was guilty of 
abuse and neglect of the child. Rogers v. 
Morin, 791 So. 2d 815 (Miss. 2001). 

Award of 32,000 in attorney fees award 
to wife who requested $2,270.79, following 
her successful motion for contempt 
against husband for failure to pay child 
support and alimony, was reasonable. Var- 
ner v. Varner, 666 So. 2d 493 (Miss. 1995). 

A chancellor did not err in awarding 
attorney's fees to a wife, even though she 
did not establish her inability to pay the 
fees, where the fees were awarded for an 
ancillary suit to have the husband's con- 
veyance of the marital home to his sister 
and niece set aside; the chancellor did not 
"reward" the wife by his decision, but 
reimbursed her the extra legal costs in- 
curred as a result of the husband's ac- 
tions. Pittman v. Pittman, 652 So. 2d 1105 
(Miss. 1995). 

An award to a wife of only $2,500 in 
attorney's fees was an abuse of discretion 
where her attorney's fees and expenses 
totalled $8,393.75, she testified that she 
was unable to pay the fees and that the 
services listed on her attorney's itemiza- 
tion were actually rendered, her attorney 
testified that the work was reasonably 
required and necessary, the husband had 
the ability to pay the fees, and the award 
was based on the chancellor's finding that 
the case could have been concluded in 
much less time so that the total amount of 
attorney's fees was "grossly excessive" but 
he found that both parties' attorneys were 
equally at fault in causing a portion of the 
excessive time; the issue would be re- 
versed and remanded to allow the wife's 
attorney to present evidence of the only 
McKee factor not satisfied the preclusion 
of other employment as a result of the 
divorce case. Creekmore v. Creekmore, 
651 So. 2d 513, 49 AL.R.5th 811 (Miss. 
1995). 

A chancellor abused his discretion by 
making an award of attorneys fees to a 
wife where he made no finding of the 
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wife's inability to pay, determining only 
that the fees were reasonable in light of 
the fact "that the litigation has been pro- 
tracted and difficult." Bennett v. Bennett, 
650 So. 2d 517 (Miss. 1995). 

A chancellor abused his discretion in 
not awarding a wife attorney's fees where 
the husband had been found in willful 
contempt for failing to pay child support 
and other obligations, and the husband 
had inflicted substantial injury on his wife 
and children by evading and ignoring 
many prior judgments ordering him to 
provide support. Morreale v. Morreale, 
646 So. 2d 1264 (Miss. 1994). 

A chancellor did not abuse her discre- 
tion in ordering a husband to pay his wife 
$15,000 as a partial attorney's fee, where 
the wife's attorney's fees totalled $18,957, 
the husband's attorney stipulated that the 
amount was reasonable, the wife testified 
that she was unable to pay the fees, and 
much of the fees resulted from the hus- 
band's actions in failing to obey the court's 
orders and refusing to provide requested 
discovery. Grogan v. Grogan, 641 So. 2d 
734 (Miss. 1994). 

In a proceeding for modification of a 
father's child support obligation, the 
chancellor erred in refusing to award at- 
torney's fees to the mother, since the fa- 
ther had no basis on which to bring a 
claim that he was entitled to a reduction 
of his monthly child support obligation 
where all of the changes asserted by the 
father either occurred prior to his signing 
of the initial child support agreement or 
were changes which should have been 
reasonably anticipated by him at the time 
he signed the agreement. Shipley v. Fer- 
guson, 638 So. 2d 1295 (Miss. 1994). 

A former wife was entitled to reasonable 
attorney's fees for having to defend her 
former husband's unsuccessful suit to 
modify child support, even though the 
legal services were rendered by the wife's 
employer. Gregg v. Montgomery, 587 So. 
2d 928 (Miss. 1991). 

An award of attorney's fees to a wife in 
the amount of $4,000 was not excessive 
where the wife's attorney requested a fee 
of $5,400 for 54 hours of work at a rate of 
$100 per hour, the attorney explained that 
he reviewed the case file for purposes of 
trial preparation and other related mat- 



ters, and the attorney meticulously de- 
tailed the events which transpired be- 
tween the date the case was accepted to 
the date of the hearing. However, the 
wife's request for additional attorney's 
fees as a result of the husband's appeal 
was denied since the $4,000 awarded by 
the chancellor appeared to be sufficient to 
cover the costs of the appeal. Boykin v. 
Boykin, 565 So. 2d 1109 (Miss. 1990). 

Where a decree awarding the husband a 
divorce on the alleged ground of his wife's 
adultery was reversed on appeal and a 
judgment entered granting to the wife a 
divorce on the grounds of cruel and inhu- 
man treatment, counsel fees were 
awarded to the wife by the supreme court 
in the amount of $250, in view of the 
husband's reported income of $4,750 for 
the preceding year, and testimony that 
such amount was a reasonable fee for 
counsel's services. Thames v. Thames, 233 
Miss. 24, 100 So. 2d 868 (1958), but see 
Cheatham v. Cheatham, 537 So. 2d 435 
(Miss. 1988). 

Where husband appealed from decree 
granting divorce to wife and awarding her 
custody of children and sum of money for 
their support, wife was entitled to counsel 
fees. Howell v. Howell, 44 So. 2d 401 
(Miss. 1950). 

Although denying wife divorce, court 
did not err in fixing the amount of attor- 
ney's fees allowed her. McNees v. McNees, 
24 So. 2d 751 (Miss. 1946). 

Although decree denying wife a divorce 
was affirmed, she was allowed attorney's 
fee in the supreme court of $125. McNees 
v. McNees, 24 So. 2d 751 (Miss. 1946). 

Where divorced wife's award of alimony 
in the sum of $60 per month, together 
with the use and occupancy of the home, 
was small, and divorced husband sought 
modification of the decree without justifi- 
cation, wife was entitled to counsel fees in 
the sum of $100 for counsel's services in 
the trial court and $50 for his services on 
appeal. Gresham v. Gresham, 198 Miss. 
43, 21 So. 2d 414 (1945). 

Wife, granted divorce, who successfully 
appealed alimony decree, held entitled to 
allowance of $125 for services of her solic- 
itor in supreme court. Gresham v. 
Gresham, 198 Miss. 43, 21 So. 2d 414 
(1945). 
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This section [Code 1942, § 2743] con- 
templates that children should be sup- 
ported by father, if necessary, and neces- 
sarily implies that court may impose on 
father obligation to pay expenses incident 
to petition for support, including attor- 
ney's fee, so that divorced mother, unable 
to support child and prepare petition, was 
entitled to allowance for attorney's fee for 
filing and presenting petition. Walters v. 
Walters, 180 Miss. 268, 177 So. 507 
(1937). 

65. — Fees not granted — to party able 
to pay. 

Where the chancellor found that neither 
party had sufficient income to pay attor- 
ney's fees, but that each party had suffi- 
cient assets from which to pay his or her 
respective fees, he did not abuse his dis- 
cretion in denying attorney's fees to both 
parties. Ferro v. Ferro, 871 So. 2d 753 
(Miss. Ct. App. 2004). 

Attorney fee award should not be 
granted to spouse who can afford to pay 
his or her own fees. Bredemeier v. Jack- 
son, 689 So. 2d 770 (Miss. 1997). 

Former wife was not entitled to attor- 
ney fees incurred in postdivorce custody 
dispute absent showing of inability to pay. 
Bredemeier v. Jackson, 689 So. 2d 770 
(Miss. 1997). 

A chancellor erred in awarding a hus- 
band more than $25,000 in attorney's fees 
after awarding him over $93,000 worth of 
contested property, since the husband was 
more than able to pay both his attorney's 
fees and court costs out of the proceeds 
from the property award. Chamblee v. 
Chamblee, 637 So. 2d 850 (Miss. 1994). 

Although awarding attorney's fees in a 
divorce action is entrusted to the discre- 
tion of the chancellor, an award of attor- 
ney's fees to a former wife in an action for 
modification of child custody brought by 
her former husband, was error where 
there was no evidence offered to show that 
the wife was unable to pay, and the judge 
did not make a finding that the husband 
pursued his litigation merely to harass 
the wife. Jones v. Starr, 586 So. 2d 788 
(Miss. 1991). 

A wife was not entitled to an award of 
attorney's fees and court costs where the 
husband and the wife were equally vested 
with the property, except for a 101-acre 



tract of land in which the wife had a lesser 
interest, the parties' respective incomes 
and ability to gain income were practically 
the same, and the wife did not attempt to 
demonstrate her inability to pay for attor- 
ney's fees. Martin v. Martin, 566 So. 2d 
704 (Miss. 1990). 

A mother was not automatically enti- 
tled to reasonable attorney's fees merely 
because she successfully defeated the fa- 
ther's efforts to reduce his child support 
obligation. The general rule that a father 
who seeks alteration of his child support 
liability to the mother without justifica- 
tion should pay for the mother's attorney's 
fees does not hold where the equities are 
otherwise. Thus, a court was within its 
authority when it held that the mother 
was not entitled to an award of attorney's 
fees where there had been a large volume 
of claims and counterclaims and interven- 
ing discovery disputes, so that the equities 
differed and were relatively balanced. Ad- 
ditionally, the mother possessed the abil- 
ity to earn sufficient income to pay reason- 
able attorney's fees, and much of the 
expense that the mother's attorneys in- 
curred in litigating the case was unrea- 
sonable. McPhail v. McPhail, 564 So. 2d 
839 (Miss. 1990). 

In a divorce proceeding, an award of 
attorney's fees to the wife was an abuse of 
discretion requiring reversal of the award 
where there was insufficient evidence of 
the wife's inability to pay her attorney. 
Cheatham v. Cheatham, 537 So. 2d 435 
(Miss. 1988). 

If a wife is financially able to pay her 
attorney, she is not entitled to an attor- 
ney's fee award. Carpenter v. Carpenter, 
519 So. 2d 891 (Miss. 1988). 

Party defending petition to modify di- 
vorce decree who has separate estate is 
not entitled to award of attorney fees. 
Craft v. Craft, 478 So. 2d 258 (Miss. 1985). 

Allowance of solicitor's fees of $250 in 
divorce action by wife is erroneous when 
wife has ample means to engage services 
of attorney. Brown v. Ohman, 43 So. 2d 
727 (Miss. 1949). 

66. Miscellaneous. 

Unsubstantiated request for attorney 
fees would be denied, given that there 
were no "good guys" in child custody mod- 
ification action at issue and that former 
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husband's appeal raised issue of first im- 
pression with regard to scope of psycho- 
therapist-patient privilege. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

It was error for a chancellor to require a 
husband pay his wife's attorney's fees and 
accountant's fees where the wife did not 
prove the reasonableness of those fees; 
however, there was no error in the chan- 
cellor's assessment of the costs of court to 
the husband where the divorce was 
granted on the ground of the husband's 
adultery. Brooks v. Brooks, 652 So. 2d 
1113 (Miss. 1995). 

In a proceeding on a father's petition for 
abatement of child support, the chancellor 
erred in awarding the mother attorney's 
fees based on a finding that the father was 
in contempt, in spite of the mother's argu- 
ment that the father made no effort to- 
ward complying with the support order 
once he had filed for an abatement, where 
the father had promptly filed for a reduc- 
tion in child support when his financial 
circumstances changed and while he was 
still in compliance with the previous de- 
cree. Setser v. Piazza, 644 So. 2d 1211 
(Miss. 1994). 

A husband was not entitled to an award 
of attorney's fees where he presented no 
evidence as to the wife's ability to pay his 
requested costs and fees, and he made no 
showing of his inability to pay them. 
Powell v. Powell, 644 So. 2d 269 (Miss. 
1994). 

In a divorce proceeding, the chancellor 
abused his discretion in awarding attor- 
ney's fees where there was no substanti- 
ating evidence, such as the number of 
hours required or the usual charge in the 
community, upon which to base such an 
award. Holleman v. Holleman, 527 So. 2d 
90 (Miss. 1988). 

Chancellor abused his discretion in 
awarding attorney's fees to ex-wife where 
she was unsuccessful both in opposing 
modification of divorce decree and in urg- 
ing contempt against ex-husband. Milam 
v. Milam, 509 So. 2d 864 (Miss. 1987). 

Award of attorney's fees to grandmother 
who unsuccessfully sought custody of mi- 
nor children was reversed because there 
was no precedent for award of attorney's 
fees to unsuccessful third party seeking to 
take custody of children from natural par- 



ents, and because grandmother was in 
much better financial condition than fa- 
ther and amply able to pay her own attor- 
ney fees. Milam v. Milam, 509 So. 2d 864 
(Miss. 1987). 

Where the wife did not ask for or obtain 
an allowance for counsel fees in the chan- 
cery court, a motion in the supreme court 
for counsel fees for resisting husband's 
appeal would be overruled, without prej- 
udice to a claim therefor when the cause 
would be heard on the merits. Ladner v. 
Ladner, 233 Miss. 222, 102 So. 2d 195 
(1958). 

Upon an appeal from a judgment 
awarding the wife a divorce, wife's attor- 
neys' motion, filed in their own names, for 
allowance of additional counsel fees for 
services rendered on appeal was denied. 
Blount v. Blount, 231 Miss. 398, 95 So. 2d 
545 (1957). 

Where a wife filed no brief in support of 
her motion for the allowance to her of a 
solicitor's fee after husband's filing of 
grounds for denial of wife's motion, su- 
preme court rule required dismissal of 
motion. Lewis v. Lewis, 203 Miss. 355, 35 
So. 2d 441 (1948). 

A husband is not entitled to a refund of 
fees paid to his wife's attorney should she 
later become able to make such refund. 
Wilson v. Wilson, 202 Miss. 545, 32 So. 2d 
688 (1947). 

67. Guardian ad litem fees. 

In a proceeding for modification of visi- 
tation in which the Department of Human 
Services joined the action and supported 
the father, the department was properly 
required to pay guardian ad litem fees, 
including those incurred after the date 
that the department was made a passive 
litigant in the case; notwithstanding the 
department's passive role, it previously 
became a litigant when it adopted the 
position of the father and alleged child 
abuse, and taking a passive role in the 
litigation did not change its status as a 
party to the case. Mississippi Dep't of 
Human Servs. v. Murr, 797 So. 2d 818 
(Miss. 2000). 

In a proceeding for modification of 
vistation in which the Department of Hu- 
man Services joined the action and sup- 
ported the father and the department was 
then required to pay guardian ad litem 
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fees, the court had the authority to re- 
quire the parents to reimburse the depart- 
ment for such fees by making periodic 
payments, notwithstanding the depart- 
ment's argument that such an "install- 
ment plan" was impermissible and 
amounted to an interest-free loan to the 
parents. Mississippi Dep't of Human 
Servs. v. Murr, 797 So. 2d 818 (Miss. 
2000). 

Where each parent had been accused of 
some form of abuse by the other, the 
chancellor properly ordered the parents to 
split the fees of the guardian ad litem. 
Foster v. Foster, 788 So. 2d 779 (Miss. Ct. 
App. 2000). 



68. Jurisdiction. 

The mandatory filing provisions for con- 
tested and irreconcilable differences di- 
vorces are clearly stated in Miss. Code 
Ann. § 93-5-11. The statutory require- 
ments for proper filing of a divorce action 
are straightforward and clear and may 
not be circumvented by an attempt to 
expand § 93-5-11 through the use of Miss. 
Code Ann. § 93-11-65, nor indirectly 
through Miss. Code Ann. § 93-5-23; to 
find otherwise would negate the need for 
Miss. Code Ann. § 93-5-11 and create ju- 
dicial conflict. Slaughter v. Slaughter, 869 
So. 2d 386 (Miss. 2004). 
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ALR. Wife's misconduct or fault as af- 
fecting her right to temporary alimony or 
suit money. 2 A.L.R.2d 307. 

Right to credit on accrued support pay- 
ments for time child is in father's custody 
or for other voluntary expenditures. 2 
A.L.R.2d 831. 

Jurisdiction to award custody of child 
having legal domicil in another state. 4 
A.L.R.2d 7. 

Validity of provision of separation 
agreement for cessation or diminution of 
payments for wife's support upon specified 
event. 4 A.L.R.2d 732. 

Husband's default, contempt, or other 
misconduct as affecting modification of 
decree for alimony, separate maintenance, 
or support. 6 A.L.R.2d 835. 

Divorced wife's subsequent misconduct 
as authorizing or affecting modification of 
decree for alimony. 6 A.L.R.2d 859. 

Retrospective modification of, or refusal 
to enforce, decree for alimony, separate 
maintenance, or support. 6 A.L.R.2d 1277. 

Support provisions of judicial decree or 
order as limit of father's liability for ex- 
penses of child. 7 A.L.R.2d 491. 

Jurisdiction of court to award custody of 
child domiciled in state but physically 
outside it. 9 A.L.R.2d 434. 

Material facts existing at time of rendi- 
tion of decree of divorce but not presented 
to court, as ground for modification of 
provision as to custody of child. 9 A.L.R.2d 
623. 



Misconduct of wife to whom divorce is 
decreed as affecting allowance of alimony, 
or amount allowed. 9 A.L.R.2d 1026. 

Standing of strangers to divorce pro- 
ceeding to attack validity of divorce de- 
cree. 12 A.L.R.2d 717. 

Nonresidence as affecting one's right to 
custody of child. 15 A.L.R.2d 432. 

Right of former wife to counsel fees 
upon application after absolute divorce to 
increase or decrease alimony. 15 A.L.R.2d 
1252. 

Power of court, on its own motion, to 
modify provisions of divorce decree as to 
custody of children, upon application for 
other relief. 16 A.L.R.2d 664. 

Change in financial condition or needs 
of husband or wife as ground for modifi- 
cation of decree for alimony or mainte- 
nance. 18 A.L.R.2d 10. 

Death of obligor parent as affecting de- 
cree for support of child. 18 A.L.R.2d 1126. 

Trial court's jurisdiction as to alimony 
or maintenance pending appeal of matri- 
monial action. 19 A.L.R.2d 703. 

Pension of husband as resource which 
court may consider in determining 
amount of alimony. 22 A.L.R.2d 1421. 

Right to interest on unpaid alimony. 33 
A.L.R.2d 1455. 

Allowance of permanent alimony to wife 
against whom divorce is granted. 34 
A.L.R.2d 313. 

Consideration of investigation by wel- 
fare agency or the like in making or mod- 
ifying award as between parents of cus- 
tody of children. 35 A.L.R.2d 629. 
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Right to custody of child as affected by 
death of custodian appointed by divorce 
decree. 39 A.L.R.2d 258. 

Death of husband as affecting alimony. 
39 A.L.R.2d 1406. 

Service of notice to modify divorce de- 
cree or other judgment as to child's cus- 
tody upon attorney who represented op- 
posing party. 42 A.L.R.2d 1115. 

Remarriage of parent as ground for 
modification of divorce decree as to cus- 
tody of child. 43 A.L.R.2d 363. 

Domestic divorce decree without adjudi- 
cation as to alimony, rendered on personal 
service or equivalent, as precluding later 
alimony award. 43 A.L.R.2d 1387. 

Race as factor in custody award or pro- 
ceedings. 57 A.L.R.2d 678. 

Decree for periodical payments for sup- 
port or alimony as a lien or the subject of 
a declaration of lien. 59 A.L.R.2d 656. 

Necessity of personal service within 
state upon nonresident spouse as prereq- 
uisite of court's power to modify its decree 
as to alimony or child support in matrimo- 
nial action. 62 A.L.R.2d 544. 

Husband's right to alimony, mainte- 
nance, suit money, or attorneys' fees. 66 
A.L.R.2d 880. 

Father's liability for support of child 
furnished after entry of decree of absolute 
divorce not providing for support. 69 
A.L.R.2d 203. 

Court's power to modify child custody 
order as affected by agreement which was 
incorporated in divorce decree. 73 
A.L.R.2d 1444. 

Allocation or apportionment of previous 
combined award of alimony and child sup- 
port. 78 A.L.R.2d 1110. 

Property of reference in connection with 
fixing amount of alimony. 85 A.L.R.2d 801. 

Right to credit for payments on tempo- 
rary alimony pending appeal, against lia- 
bility for permanent alimony. 86 A.L.R.2d 
696. 

Comment note. — "Split," "divided," or 
"alternate" custody of children. 92 
A.L.R.2d 695. 

Comment note. — Propriety and effect 
of undivided award for support of more 
than one person. 2 A.L.R.3d 596. 

Court's establishment of trust to secure 
alimony or child support in divorce pro- 
ceedings. 3 A.L.R.3d 1170. 



Child's wishes as factor in awarding 
custody. 4 A.L.R.3d 1396. 

Power of court which denied divorce, 
legal separation, or annulment, to award 
custody or make provisions for support of 
child. 7 A.L.R.3d 1096. 

Power of court to award absolute di- 
vorce in favor of party who desires only 
limited decree, or vice versa. 14 A.L.R.3d 
703. 

Power of divorce court, after child at- 
tained majority, to enforce by contempt 
proceedings payment of arrears of child 
support. 32 A.L.R.3d 888. 

Divorce: Wife's right to award of counsel 
fees in final judgment of trial or appellate 
court as affected by the fact that judgment 
was rendered against her. 32 A.L.R.3d 
1227. 

Income of child from other source as 
excusing parent's compliance with sup- 
port provisions of divorce decree. 39 
A.L.R.3d 1292. 

Divorce and separation: mutual mis- 
take as to tax consequences as ground for 
relief against property settlement. 39 
A.L.R.3d 1376. 

Annulment of later marriage as reviv- 
ing prior husband's obligation under ali- 
mony decree or separation agreement. 45 
A.L.R.3d 1033. 

Right to credit on accrued support pay- 
ments for time child is in father's custody 
or for other voluntary expenditures. 47 
A.L.R.3d 1031. 

Valid foreign divorce as affecting local 
order previously entered for separate 
maintenance. 49 A.L.R.3d 1266. 

Divorce or separation: consideration of 
tax liability or consequences in determin- 
ing alimony or property settlement provi- 
sions. 51A.L.R.3d461. 

Divorce: withholding or denying visita- 
tion rights for failure to make alimony or 
support payments. 51 A.L.R.3d 520. 

Retrospective increase in allowance for 
alimony, separate maintenance, or sup- 
port. 52 A.L.R.3d 156. 

Effect of remarriage of spouses to each 
other on permanent alimony provisions in 
final divorce decree. 52 A.L.R.3d 1334. 

Physical abuse of child by parent as 
ground for termination of parent's right to 
child. 53 A.L.R.3d 605. 
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Divorce: provision in decree that one 
party obtain or maintain life insurance for 
benefit of other party or child. 59 A.L.R.3d 
9. 

Right, in child custody proceedings, to 
cross-examine investigating officer whose 
report is used by court in its decision. 59 
A.L.R.3d 1337. 

Wife's possession of independent means 
as affecting her right to alimony pendente 
lite. 60 AL.R.3d 728. 

Wife's possession of independent means 
as affecting her right to child support 
pendente lite. 60 A.L.R.3d 832. 

Divorce: power of court to modify decree 
for support of child was based on agree- 
ment of parties. 61 AL.R.3d 657. 

Evaluation of interest in law firm or 
medical partnership for purposes of divi- 
sion of property in divorce proceedings. 74 
AL.R.3d 621. 

Provision in divorce decree requiring 
husband to pay certain percentage of fu- 
ture salary increases as additional ali- 
mony or child support. 75 A.L.R.3d 493. 

Right to allowance of permanent ali- 
mony in connection with decree of annul- 
ment. 81 AL.R.3d 281. 

Statute expressly allowing alimony to 
wife, but not expressly allowing alimony 
to husband, as unconstitutional sex dis- 
crimination. 85 A.L.R.3d 940. 

Adulterous wife's right to permanent 
alimony. 86 A.L.R.3d 97. 

Father's liability for support of child 
furnished after divorce decree which 
awarded custody to mother but made no 
provision for support. 91 A.L.R.3d 530. 

Propriety in divorce proceedings of 
awarding rehabilitative alimony. 97 
AL.R.3d 740. 

Divorced wife's subsequent sexual rela- 
tions or misconduct as warranting, alone 
or with other circumstances, modification 
of alimony decree. 98 A.L.R.3d 453. 

Propriety of decree in proceeding be- 
tween divorced parents to determine 
mother's duty to pay support for children 
in custody of father. 98 AL.R.3d 1146. 

Right to require psychiatric or mental 
examination for party seeking to obtain or 
retain custody of child. 99 A.L.R.3d 268. 

Responsibility of noncustodial divorced 
parent to pay for, or contribute to, costs of 
child's college education. 99 A.L.R.3d 322. 



Action based upon reconveyance, upon 
promise of reconciliation, of property real- 
ized from divorce award or settlement. 99 
A.L.R.3d 1248. 

Custodial parent's sexual relations with 
third person as justifying modification of 
child custody order. 100 A.L.R.3d 625. 

Admissibility of social worker's expert 
testimony on child custody issues. 1 
AL.R.4th 837. 

Visitation rights of persons other than 
natural parents or grandparents. 1 
A.L.R.4th 1270. 

Parent's physical disability or handicap 
as factor in custody award or proceedings. 
3 A.L.R.4th 1044. 

Spouse's professional degree or license 
as marital property for purposes of ali- 
mony, support, or property settlement. 4 
AL.R.4th 1294. 

Laches or acquiescence as defense, so as 
to bar recovery of arrearages of perma- 
nent alimony or child support. 5 A.L.R.4th 
1015. 

Husband's death as affecting periodic 
payment provision of separation agree- 
ment. 5 AL.R.4th 1153. 

Initial award or denial of child custody 
to homosexual or lesbian parent. 6 
AL.R.4th 1297. 

Removal by custodial parents of child 
from jurisdiction in violation of court or- 
der as justifying termination, suspension, 
or reduction of child support payments. 8 
AL.R.4th 1231. 

Award of custody of child where contest 
is between natural parent and stepparent. 
10 AL.R.4th 767. 

Race as factor in custody award or pro- 
ceedings. 10 AL.R.4th 796. 

Desire of child as to geographical loca- 
tion of residence or domicile as factor in 
awarding custody or terminating parental 
rights. 10 A.L.R.4th 827. 

Necessity of requiring presence in court 
of both parties in proceedings relating to 
custody or visitation of children. 15 
A.L.R.4th 864. 

Divorce and separation: effect of trial 
court giving consideration to needs of chil- 
dren in making property division — mod- 
ern status. 19 A.L.R.4th 239. 

Validity and enforceability of escalation 
clause in divorce decree relating to ali- 
mony and child support. 19 A.L.R.4th 830. 
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Propriety of awarding custody of child 
to parent residing or intending to reside in 
foreign country. 20 A.L.R.4th 677. 

Religion as factor in child custody and 
visitation cases. 22 A.L.R.4th 971. 

Excessiveness or adequacy of amount of 
money awarded as separate maintenance, 
alimony, or support for spouse without 
absolute divorce. 26 A.L.R.4th 1190. 

Excessiveness or adequacy of amount of 
money awarded for alimony and child 
support combined. 27 A.L.R.4th 1038. 

Interference by custodian of child with 
non-custodial parent's visitation rights as 
ground for change of custody. 28 A.L.R.4th 
9. 

Excessiveness or adequacy of amount of 
money awarded as permanent alimony 
following divorce. 28 A.L.R.4th 786. 

Court's authority to award temporary 
alimony or suit money in action for di- 
vorce, separate maintenance or alimony 
where the existence of a valid marriage is 
contested. 34 A.L.R.4th 814. 

Reconciliation as affecting decree for 
limited divorce, separation, alimony, sep- 
arate maintenance, or spousal support. 36 
A.L.R.4th 502. 

Spouse's dissipation of marital assets 
prior to divorce as factor in divorce court's 
determination of property division. 41 
A.L.R.4th 416. 

Divorce: equitable distribution doctrine. 
41 A.L.R.4th 481. 

Primary caretaker role of respective 
parents as factor in awarding custody of 
child. 41 A.L.R.4th 1129. 

Divorce and separation: treatment of 
stock options for purposes of dividing mar- 
ital property. 46 A.L.R.4th 640. 

Valuation of stock options for purposes 
of divorce court's property distribution. 46 
A.L.R.4th 689. 

Divorced or separated spouse's living 
with member of opposite sex as affecting 
other spouse's obligation of alimony or 
support under separation agreement. 47 
A.L.R.4th 38. 

Child support: court's authority to rein- 
stitute parent's support obligation after 
terms of prior decree have been fulfilled. 
48 A.L.R.4th 952. 

Modern status of views as to validity of 
premarital agreements contemplating di- 
vorce or separation. 53 A.L.R.4th 22. 



Enforceability of premarital agree- 
ments governing support or property 
rights upon divorce or separation as af- 
fected by circumstances surrounding exe- 
cution — modern status. 53 A.L.R.4th 85. 

Enforceability of premarital agree- 
ments governing support or property 
rights upon divorce or separation as af- 
fected by fairness or adequacy of those 
terms — modern status. 53 A.L.R.4th 161. 

Divorce: excessiveness or adequacy of 
combined property division and spousal 
support awards-modern cases. 55 
A.L.R.4th 14. 

Divorce: excessiveness or adequacy of 
trial court's property award-modern 
cases. 56 A.L.R.4th 12. 

Divorce: propriety of property distribu- 
tion leaving both parties with substantial 
ownership interest in same business. 56 
A.L.R.4th 862. 

Parent's transsexuality as factor in 
award of custody of children, visitation 
rights, or termination of parental rights. 
59 A.L.R.4th 1170. 

Power to modify spousal support award 
for a limited term, issued in conjunction 
with divorce, so as to extend the term or 
make the award permanent. 62 A.L.R.4th 
180. 

Mother's status as "working mother" as 
factor in awarding child custody. 62 
A.L.R.4th 259. 

Divorce: voluntary contributions to 
child's education expenses as factor justi- 
fying modification of spousal support 
award. 63 A.L.R.4th 436. 

Inclusion of funds in savings bank trust 
(Totten Trust) in determining surviving 
spouse's interest in decedent's estate. 64 
A.L.R.4th 187. 

Withholding visitation rights for failure 
to make alimony or support payments. 65 
A.L.R.4th 1155. 

Child custody: separating children by 
custody awards to different parents-post- 
1975 cases. 67 A.L.R.4th 354. 

Divorce and separation: attributing un- 
disclosed income to parent or spouse for 
purposes of making child or spousal sup- 
port award. 70 A.L.R.4th 173. 

Divorce: propriety of using contempt 
proceeding to enforce property settlement 
award or order. 72 A.L.R.4th 298. 
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Attorneys' fees: cost of services provided 
by paralegals or the like as compensable 
element of award in state court. 73 
A.L.R.4th 938. 

Divorce and separation: goodwill in 
medical or dental practice as property 
subject to distribution on dissolution of 
marriage. 76 A.L.R.4th 1025. 

Valuation of goodwill in accounting 
practice for purposes of divorce court's 
property distribution. 77 A.L.R.4th 609. 

Divorce and separation: goodwill in ac- 
counting practice as property subject to 
distribution on dissolution of marriage. 77 
A.L.R.4th 645. 

Valuation of goodwill in law practice for 
purposes of divorce court's property distri- 
bution. 77 A.L.R.4th 683. 

State court's authority, in marital or 
child custody proceeding, to allocate fed- 
eral income tax dependency exemption for 
child to noncustodial parent under 
§ 152(e) of the Internal Revenue Code (26 
USCS § 152(e)). 77 A.L.R.4th 786. 

Valuation of goodwill in medical or den- 
tal practice for purposes of divorce court's 
property distribution. 78 A.L.R.4th 853. 

Accrued vacation, holiday time, and 
sick leave as marital or separate property. 
78 A.L.R.4th 1107. 

Death of obligor spouse as affecting ali- 
mony. 79 A.L.R.4th 10. 

Divorce and separation: goodwill in law 
practice as property subject to distribu- 
tion on dissolution of marriage. 79 
AL.R.4th 171. 

What constitutes order made pursuant 
to state domestic relations law for pur- 
poses of qualified domestic relations order 
exception to antialienation provision of 
Employee Retirement Income Security 
Act of 1974 (29 USCS § 1056(d)). 79 
A.L.R.4th 1081. 

Parental rights of man who is not bio- 
logical or adoptive father of child but was 
husband or cohabitant of mother when 
child was conceived or born. 84 A.L.R.4th 
655. 

Child custody and visitation rights of 
person infected with AIDS. 86 A.L.R.4th 
211. 

Divorce: court's authority to institute or 
increase spousal support award after dis- 
charge of prior property award in bank- 
ruptcy. 87 A.L.R.4th 353. 



Denial or restriction of visitation rights 
to parent charged with sexually abusing 
child. 1 A.L.R.5th 776. 

Authority of court, upon entering de- 
fault judgment, to make orders for child 
custody or support which were not specif- 
ically requested in pleadings of prevailing 
party. 5 A.L.R.5th 863. 

Divorce and separation: consideration 
of tax consequences in distribution of mar- 
ital property. 9 AL.R.5th 568. 

Divorce and separation: award of inter- 
est on deferred installment payments of 
marital asset distribution. 10 A.L.R.5th 
191. 

Spouse's right to set off debt owed by 
other spouse against accrued spousal or 
child support payments. 11 A.L.R.5th 259. 

Divorce and separation: workers' com- 
pensation benefits as marital property 
subject to distribution. 30 A.L.R.5th 139. 

Age of parent as factor in awarding 
custody. 34 A.L.R.5th 57. 

Smoking as factor in child custody and 
visitation cases. 36 A.L.R.5th 337. 

Validity and construction of provisions 
for arbitration of disputes as to alimony or 
support payments or child visitation or 
custody matters. 38 A.L.R.5th 69. 

Decrease in income of obligor spouse 
following voluntary termination of em- 
ployment as basis for modification of child 
support award. 39 A.L.R.5th 1. 

Validity and construction of provision of 
uninsured or underinsured motorist cov- 
erage that damages under the coverage 
will be reduced by amount of recovery 
from tortfeasor. 40 A.L.R.5th 603. 

Divorce and separation: attorney's con- 
tingent fee contracts as marital property 
subject to distribution. 44 A.L.R.5th 671. 

Alimony as affected by recipient 
spouse's remarriage in absence of control- 
ling specific statute. 47 A.L.R.5th 129. 

Validity, construction, and application 
of provision in separation agreement af- 
fecting distribution or payment of attor- 
ney's fees. 47 AL.R.5th 207. 

Excessiveness or inadequacy of lump- 
sum alimony award. 49 A.L.R.5th 441. 

Alimony or child-support awards as 
subject to attorneys' fees. 49 A.L.R.5th 
595. 

Construction and effect of statutes man- 
dating consideration of, or creating pre- 
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sumptions regarding, domestic violence in 
awarding custody of children. 51 
A.L.R.5th 241. 

Enforcement of claim for alimony or 
support, or for attorneys' fees and costs 
incurred in connection therewith, against 
exemptions. 52 A.L.R.5th 221. 

Mental health of contesting parent as 
factor in award of child custody. 53 
A.L.R.5th 375. 

Custodial parent's relocation as 
grounds for change of custody. 70 
A.L.R.5th 377. 

Effect of same-sex relationship on right 
to spousal support. 73 A.L.R.5th 599. 

Religion as factor in visitation cases. 95 
A.L.R.5th 533. 

Restrictions on parent's child visitation 
rights based on parent's sexual conduct. 
99 A.L.R.5th 475. 

Divorce decree or settlement agreement 
as affecting divorced spouse's right to re- 
cover as named beneficiary on former 
spouse's individual retirement account. 99 
A.L.R.5th 637. 

Propriety of equalizing income of 
spouses through alimony awards. 102 
A.L.R.5th 395. 

Right to credit on child support 
arrearages for time parties resided to- 
gether after separation or divorce. 104 
A.L.R.5th 605. 

Right to credit against child support 
arrearages for time child spent in custody 
of noncustodial parent, other than for vis- 
itation or under court order, without cus- 
todial parent's approval. 108 A.L.R.5th 
359. 

Divorce and separation: Determination 
of whether proceeds from personal injury 
settlement or recovery constitute marital 
property. 109 A.L.R.5th 1. 

Right to credit against child support 
arrearages for time child lived in custody 
of noncustodial parent, other than for vis- 
itation, where custodial parent's approval 
was not in issue or was disputed by par- 
ties. 112 A.L.R.5th 185. 

"Domestic relations" exception to juris- 
diction of federal courts under diversity of 
citizenship provisions of 28 USCS 
§ 1332(a). 100 A.L.R. Fed. 700. 

Am Jur. 24 Am. Jur. 2d, Divorce and 
Separation §§ 427 et seq. 



24A Am. Jur. 2d, Divorce and Separa- 
tion §§ 811 et seq. 

8A Am. Jur. PI & Pr Forms (Rev), Di- 
vorce and Separation, Forms 42.1 (com- 
plaint, petition, or declaration — by wife 
— custody and support of children — 
Determination of property rights); Forms 
481 et seq. (judgments and decrees); 
Forms 531 et seq. (final decree — child 
custody and support); 551 et seq. (final 
decree — alimony). 

1 Am. Jur. Legal Forms 2d, Alimony and 
Separation Agreements §§ 17:11 et seq. 
(separation agreements); §§ 17.111 et seq. 
(property settlement agreements); 
§§ 17:31 et seq. (separation agreements 
with provisions for custody and support of 
children). 

22 Am. Jur. Trials, Child Custody Liti- 
gation §§ 1 et seq. 

15 Am. Jur. Proof of Facts, Child Cus- 
tody, § 36 (proof that wife is fit person to 
be awarded custody of children); § 37 
(proof that wife is unfit person to be 
awarded custody of children). 

1 Am. Jur. Proof of Facts 2d, Change in 
Circumstances Justifying Modification of 
Child Support Order, §§ 6 et seq. (proof of 
change in circumstances justifying in- 
crease in child support payments); §§ 17 
et seq. (proof of change in circumstances 
justifying decrease in child support pay- 
ments). 

2 Am. Jur. Proof of Facts 2d, Wife's 
Ability to Support Herself, §§ 5 et seq. 
(proof of former wife's independent means 
of support); §§ 15 et seq. (proof of former 
wife's ability to earn own support). 

2 Am. Jur. Proof of Facts 2d, Denial of 
Child Visitation Rights, §§ 5 et seq. (proof 
of denial of visitation rights); §§ 8 et seq. 
(proof of justification of denial of visitation 
rights). 

3 Am. Jur. Proof of Facts 2d, Child 
Neglect, §§ 25 et seq. (proof of physical 
neglect — malnutrition and lack of ade- 
quate clothing); §§ 44 et seq. (proof of 
emotional neglect — child's emotional 
well-being endangered by parent's dis- 
turbed condition); §§ 72 et seq. (proof of 
medical neglect-parent's refusal to con- 
sent to blood transfusion during surgery 
for alleviation of facial disfigurement). 

6 Am. Jur. Proof of Facts 2d, Change in 
Circumstances Justifying Modification of 
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Child Custody Order, §§ 7 et seq. (proof of 
change in circumstances justifying modi- 
fication of child custody order — in gen- 
eral); §§ 26 et seq. (proof of change in 
circumstances justifying modification of 
child custody order — remarriage of non- 
custodian); §§ 35 et seq. (proof of change 
in circumstances justifying modification of 
child custody order — remarriage of cus- 
todian). 

15 Am. Jur. Proof of Facts 2d 659, 
Change in Circumstances Justifying Mod- 
ification of Child Visitation Rights. 

17 Am. Jur. Proof of Facts 2d 345, Fo- 
rensic Economics — Use of Economists in 
Cases of Dissolution of Marriage. 

32 Am. Jur. Proof of Facts 2d 439, Spou- 
sal Support on Termination of Marriage. 

32 Am. Jur. Proof of Facts 2d 491, Mod- 
ification of Spousal Support Award. 

34 Am. Jur. Proof of Facts 2d 407, Child 
Custody Determination on Termination of 
Marriage. 

6 Am. Jur. Proof of Facts 3d, Modifica- 
tion of Spousal Support on Ground of 
Supported Spouse's Cohabitation, §§ 1 et 
seq. 

8 Am. Jur. Proof of Facts 3d 215, Valu- 
ation of Goodwill of Professional Practice 
for Distribution on Divorce. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers 
§ 32:16. 



CJS. 27B C.J.S., Divorce §§ 611, 612. 

Lawyers' Edition. Remarriage to per- 
son of different race held not sufficient to 
justify divesting mother of child custody. 
80 L. Ed. 2d 421. 

Law Reviews. Patterson, In "the best 
interest of the child": a practical guide to 
child custody litigation. 13 Miss. C. L. Rev. 
109, Fall, 1992. 

1979 Mississippi Supreme Court Re- 
view: Miscellaneous. 50 Miss. L. J. 833, 
December, 1979. 

Symposium on Mississippi Rules of 
Civil Procedure: Pretrial Procedure, Ap- 
plicability of Rules, and Jurisdiction and 
Venue — Rules 16, 81 and 82. 52 Miss. L. 
J. 105, March, 1982. 

1981 Mississippi Supreme Court Re- 
view; Miscellaneous. 52 Miss. L. J. 481, 
June, 1982. 

1987 Mississippi Supreme Court Re- 
view, Family law. 57 Miss. L. J. 535, 
August, 1987. 

1989 Mississippi Supreme Court Re- 
view: Child Support. 59 Miss. L. J. 891, 
Winter, 1989. 

Crockett and Patterson, Dividing the 
property in a marital dissolution. 62 Miss. 
L. J. 57, Spring, 1992. 

1983 Mississippi Supreme Court Re- 
view: Modification of child custody order. 
54 Miss. L. J. 145, March, 1984. 



§ 93-5-24. Types of custody awarded by court; joint custody; 
no presumption in favor of maternal custody; access to 
information pertaining to child by noncustodial parent; 
restrictions on custody by parent with history of perpetrat- 
ing family violence; rebuttable presumption that such cus- 
tody is not in the best interest of the child; factors in 
reaching determinations; visitation orders. 

(1) Custody shall be awarded as follows according to the best interests of 
the child: 

(a) Physical and legal custody to both parents jointly pursuant to 
subsections (2) through (7). 

(b) Physical custody to both parents jointly pursuant to subsections (2) 
through (7) and legal custody to either parent. 

(c) Legal custody to both parents jointly pursuant to subsections (2) 
through (7) and physical custody to either parent. 

(d) Physical and legal custody to either parent. 
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(e) Upon a finding by the court that both of the parents of the child have 
abandoned or deserted such child or that both such parents are mentally, 
morally or otherwise unfit to rear and train the child the court may award 
physical and legal custody to: 

(i) The person in whose home the child has been living in a whole- 
some and stable environment; or 

(ii) Physical and legal custody to any other person deemed by the 
court to be suitable and able to provide adequate and proper care and 
guidance for the child. 

In making an order for custody to either parent or to both parents jointly, 
the court, in its discretion, may require the parents to submit to the court a 
plan for the implementation of the custody order. 

(2) Joint custody may be awarded where irreconcilable differences is the 
ground for divorce, in the discretion of the court, upon application of both 
parents. 

(3) In other cases, joint custody may be awarded, in the discretion of the 
court, upon application of one or both parents. 

(4) There shall be a presumption that joint custody is in the best interest 
of a minor child where both parents have agreed to an award of joint custody. 

(5)(a) For the purposes of this section, "joint custody" means joint physical 
and legal custody. 

(b) For the purposes of this section, "physical custody" means those 
periods of time in which a child resides with or is under the care and 
supervision of one (1) of the parents. 

(c) For the purposes of this section, "joint physical custody" means that 
each of the parents shall have significant periods of physical custody. Joint 
physical custody shall be shared by the parents in such a way so as to assure 
a child of frequent and continuing contact with both parents. 

(d) For the purposes of this section, "legal custody" means the decision- 
making rights, the responsibilities and the authority relating to the health, 
education and welfare of a child. 

(e) For the purposes of this section, "joint legal custody" means that the 
parents or parties share the decision-making rights, the responsibilities and 
the authority relating to the health, education and welfare of a child. An 
award of joint legal custody obligates the parties to exchange information 
concerning the health, education and welfare of the minor child, and to 
confer with one another in the exercise of decision-making rights, responsi- 
bilities and authority. 

An award of joint physical and legal custody obligates the parties to 
exchange information concerning the health, education and welfare of the 
minor child, and unless allocated, apportioned or decreed, the parents or 
parties shall confer with one another in the exercise of decision-making rights, 
responsibilities and authority. 

(6) Any order for joint custody may be modified or terminated upon the 
petition of both parents or upon the petition of one (1) parent showing that a 
material change in circumstances has occurred. 
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(7) There shall be no presumption that it is in the best interest of a child 
that a mother be awarded either legal or physical custody. 

(8) Notwithstanding any other provision of law, access to records and 
information pertaining to a minor child, including, but not limited to, medical, 
dental and school records, shall not be denied to a parent because the parent 
is not the child's custodial parent. 

(9)(a)(i) In every proceeding where the custody of a child is in dispute, 
there shall be a rebuttable presumption that it is detrimental to the child 
and not in the best interest of the child to be placed in sole custody, joint 
legal custody or joint physical custody of a parent who has a history of 
perpetrating family violence. The court may find a history of perpetrating 
family violence if the court finds, by a preponderance of the evidence, one 
(1) incident of family violence that has resulted in serious bodily injury to, 
or a pattern of family violence against, the party making the allegation or 
a family household member of either party. The court shall make written 
findings to document how and why the presumption was or was not 
triggered. 

(ii) This presumption may only be rebutted by a preponderance of the 
evidence. 

(iii) In determining whether the presumption set forth in subsection 

(9) has been overcome, the court shall consider all of the following factors: 

1. Whether the perpetrator of family violence has demonstrated 
that giving sole or joint physical or legal custody of a child to the 
perpetrator is in the best interest of the child because of the other 
parent's absence, mental illness, substance abuse or such other circum- 
stances which affect the best interest of the child or children; 

2. Whether the perpetrator has successfully completed a batterer's 
treatment program; 

3. Whether the perpetrator has successfully completed a program 
of alcohol or drug abuse counseling if the court determines that 
counseling is appropriate; 

4. Whether the perpetrator has successfully completed a parenting 
class if the court determines the class to be appropriate; 

5. If the perpetrator is on probation or parole, whether he or she is 
restrained by a protective order granted after a hearing, and whether he 
or she has complied with its terms and conditions; and 

6. Whether the perpetrator of domestic violence has committed any 
further acts of domestic violence. 

(iv) The court shall make written findings to document how and why 
the presumption was or was not rebutted. 

(b)(i) If custody is awarded to a suitable third person, it shall not be 
until the natural grandparents of the child have been excluded and such 
person shall not allow access to a violent parent except as ordered by the 
court. 

(ii) If the court finds that both parents have a history of perpetrating 
family violence, but the court finds that parental custody would be in the 
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best interest of the child, custody may be awarded solely to the parent less 

likely to continue to perpetrate family violence. In such a case, the court 

may mandate completion of a treatment program by the custodial parent. 

(c) If the court finds that the allegations of domestic violence are 

completely unfounded, the chancery court shall order the alleging party to 

pay all court costs and reasonable attorney's fees incurred by the defending 

party in responding to such allegations. 

(d)(i) A court may award visitation by a parent who committed domestic 
or family violence only if the court finds that adequate provision for the 
safety of the child and the parent who is a victim of domestic or family 
violence can be made. 

(ii) In a visitation order, a court may take any of the following actions: 

1. Order an exchange of the child to occur in a protected setting; 

2. Order visitation supervised in a manner to be determined by the 
court; 

3. Order the perpetrator of domestic or family violence to attend 
and complete to the satisfaction of the court a program of intervention 
for perpetrators or other designated counseling as a condition of 
visitation; 

4. Order the perpetrator of domestic or family violence to abstain 
from possession or consumption of alcohol or controlled substances 
during the visitation and for twenty-four (24) hours preceding the 
visitation; 

5. Order the perpetrator of domestic or family violence to pay a fee 
to defray the cost of supervised visitation; 

6. Prohibit overnight visitation; 

7. Require a bond from the perpetrator of domestic or family 
violence for the return and safety of the child; or 

8. Impose any other condition that is deemed necessary to provide 
for the safety of the child, the victim of family or domestic violence, or 
other family or household member. 

(iii) Whether or not visitation is allowed, the court may order the 
address of the child or the victim of family or domestic violence to be kept 
confidential. 

(e) The court may refer but shall not order an adult who is a victim of 
family or domestic violence to attend counseling relating to the victim's 
status or behavior as a victim, individually or with the perpetrator of 
domestic or family violence, as a condition of receiving custody of a child or 
as a condition of visitation. 

(f) If a court allows a family or household member to supervise 
visitation, the court shall establish conditions to be followed during visita- 
tion. 

SOURCES: Laws, 1983, ch. 513, §§ 1, 2; Laws, 2000, ch. 453, § 1; Laws, 2003, ch. 
475, § 1, eff from and after July 1, 2003. 

Amendment Notes — The 2003 amendment added (9), which set standards for 
custody decisions where family violence is present. 
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Cross References — Authority of court to make orders touching on custody of 
children, see § 93-5-23. 

Criminal sanctions against noncustodial parent or relative for removal of child under 
age of fourteen from state in violation of court order, see § 97-3-51. 

JUDICIAL DECISIONS 



1. Factors affecting custody — In gen- 

eral. 

2. — Abuse of child or parent. 

3. — Interference with parent's visita- 

tion. 

4. — Parent's sexual relations. 

5. — Preference of child. 

6. — Relocation of parent. 

7. — Separation of siblings. 

8. — Miscellaneous. 

9. Rights of grandparents. 

10. Joint custody. 

1. Factors affecting custody — In gen- 
eral. 

Award of custody to the father was 
improper where he had a hectic work 
schedule, his mother took care of the chil- 
dren more than he did, and the child old 
enough to express a preference stated that 
she wanted to live with her mother. Watts 
v. Watts, 854 So. 2d 11 (Miss. Ct. App. 
2003). 

In matters concerning child custody, re- 
viewing court will not reverse Chancery 
Court's factual findings, be they of ulti- 
mate fact or of evidentiary fact, where 
there is substantial evidence in the record 
supporting these findings of fact. Touch- 
stone v. Touchstone, 682 So. 2d 374 (Miss. 
1996). 

Chancellor's findings regarding child 
custody will not be disturbed when sup- 
ported by substantial evidence unless the 
chancellor abused his discretion, was 
manifestly wrong or clearly erroneous or 
applied an erroneous legal standard. 
Touchstone v. Touchstone, 682 So. 2d 374 
(Miss. 1996). 

In all child custody cases, poles tar con- 
sideration is the best interest of the child. 
Touchstone v. Touchstone, 682 So. 2d 374 
(Miss. 1996). 

Custody may be modified where envi- 
ronment provided by the custodial parent 
is found to be adverse to the child's best 
interest and circumstances of the noncus- 
todial parent have changed such that he 



or she is able to provide an environment 
more suitable than that of the custodial 
parent. Touchstone v. Touchstone, 682 So. 
2d 374 (Miss. 1996). 

Isolated incident, e.g., an unwarranted 
striking of a child, does not in and of itself 
justify a change of custody; rather, it must 
be the overall circumstances in which a 
child lives, likely to remain unchanged in 
the foreseeable future and adversely im- 
pacting a child, to warrant change of cus- 
tody. Touchstone v. Touchstone, 682 So. 2d 
374 (Miss. 1996). 

Change in circumstances warranting 
modification of custody is one in overall 
living conditions in which child is found. 
Riley v. Doerner, 677 So. 2d 740 (Miss. 
1996). 

Totality of circumstances must be con- 
sidered in determining whether to modify 
child custody. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Change of circumstances in noncusto- 
dial parent is not in and of itself sufficient 
to warrant a modification of custody. Riley 
v. Doerner, 677 So. 2d 740 (Miss. 1996). 

When environment provided by custo- 
dial parent is found to be adverse to child's 
best interest, and circumstances of non- 
custodial parent have changed such that 
he or she is able to provide an environ- 
ment more suitable than that of custodial 
parent, Chancellor may modify custody 
accordingly. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

In all child custody cases, polestar con- 
sideration is best interest of child. Riley v. 
Doerner, 677 So. 2d 740 (Miss. 1996). 

Where a child living in a custodial en- 
vironment clearly adverse to child's best 
interest somehow appears to remain 
unscarred by his or her surroundings, 
Chancellor is not precluded from remov- 
ing child for placement in a healthier 
environment. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Chancellor is never obliged to ignore a 
child's best interest in weighing a custody 
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change; in fact, a Chancellor is bound to 
consider child's best interest above all 
else. Riley v. Doerner, 677 So. 2d 740 
(Miss. 1996). 

Test for custody modification need not 
be applied so rigidly, nor in such a formal- 
istic manner, so as to preclude Chancellor 
from rendering a decision appropriate to 
facts of individual case. Riley v. Doerner, 
677 So. 2d 740 (Miss. 1996). 

The doctrine of unclean hands cannot 
override a chancellor's duty to award cus- 
tody in the best interests of the child. 
Shelton v. Shelton, 653 So. 2d 283 (Miss. 
1995). 

Even if the original divorce decree in 
awarding custody of children between 
their parents could be said to be a joint 
custody arrangement, the chancellor 
could modify such decree only upon a 
finding that there had been a material 
change of circumstances affecting the chil- 
dren. Rutledge v. Rutledge, 487 So. 2d 218 
(Miss. 1986). 

2. — Abuse of child or parent. 

In a father's action seeking a change in 
child custody from the mother to the fa- 
ther, evidence of the father's treatment of 
the mother and the child prior to the 
parties' divorce was manifestly material 
to the issue of the fitness of the father to 
have custody of the child, where the di- 
vorce decree indicated that the court had 
found merit to the mother's charges of 
habitual cruel and inhuman treatment. 
Herring v. Herring, 571 So. 2d 239 (Miss. 
1990). 

A mother was unfit to have custody of 
her children where she had used mari- 
juana in the children's presence, she 
sometimes slept until 11:00 a.m. and the 
children would already be outside, unsu- 
pervised, by that time, and there was 
testimony that the children had not been 
adequately fed or clothed and that there 
had been a resulting deleterious effect on 
their health. White v. Thompson, 569 So. 
2d 1181 (Miss. 1990). 

3. — Interference with parent's visita- 

tion. 

When a non-custodial parent has unsu- 
pervised visitation rights, the custodial 
parent has no right to interfere with the 
non-custodial parent's visitation with his 



or her children. Thus, a mother's wishes 
that her children not fly in a private plane 
was not sufficient to deny the father the 
right to provide flying lessons or to fly his 
children in his private airplane during his 
visitation hours, where there was no evi- 
dence that flying would endanger the chil- 
dren's lives or that the children were op- 
posed to flying or taking flying lessons. 
Mord v. Peters, 571 So. 2d 981 (Miss. 
1990). 

A chancellor was not "manifestly in er- 
ror" in refusing to modify the custody of 2 
children from their father to their mother, 
even though the father's activities in at- 
tempting to exclude the mother from the 
children's lives were very iniquitous and 
hurtful to the children, where the mother 
failed to show a material change in cir- 
cumstances that adversely affected the 
children. Stevison v. Woods, 560 So. 2d 
176 (Miss. 1990). 

4. — Parent's sexual relations. 

A chancellor abused his discretion in 
enjoining a father from having his chil- 
dren in the presence of his lover where 
there was no evidence that visitation in 
the mere presence of the father's lover 
would be harmful to the children. Dunn v. 
Dunn, 609 So. 2d 1277 (Miss. 1992). 

A custodial parent's sexual relations 
with a third person outside of marriage 
does not, by itself, warrant modification of 
the child custody order. Phillips v. 
Phillips, 555 So. 2d 698 (Miss. 1989). 

5. — Preference of child. 

In determining whether there was a 
substantial and material change in cir- 
cumstances to warrant a modification of 
child custody, the lower court would be 
required to consider the fact that the child 
had chosen to live with his mother, as well 
as the fact that the child had passed 12 
years of age and could qualify under § 93- 
11-65 to choose his custodial parent, as 
factors to be considered on remand along 
with any other evidence the parties 
wished to produce. Polk v. Polk, 589 So. 2d 
123 (Miss. 1991). 

6. — Relocation of parent. 

Trial court did not err in modifying a 
custody order in favor of a father since the 
mother's decision to move to Arizona ren- 
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dered joint custody virtually impossible; 
however, the mother was improperly 
found in contempt as the prior order did 
not prohibit the move. Elliott v. Elliott, — 
So. 2d — , 2003 Miss. App. LEXIS 997 
(Miss. Ct. App. Oct. 28, 2003). 

Trial court erred in changing the pri- 
mary custody of a minor child because a 
mother's decision to move adversely im- 
pacted a father's ability to exercise visita- 
tion rights; the father failed to show that 
the move posed a clear danger to the 
child's mental or emotional health. Lam- 
bert v. Lambert, 872 So. 2d 679 (Miss. Ct. 
App. 2003). 

The evidence was not sufficient to sup- 
port a change in child custody from the 
mother to the father where the only evi- 
dence of the mother's instability was her 
frequent moves within a short period of 
time, along with the psychological condi- 
tion of the children which was questioned 
at trial. Cooley v. Cooley, 574 So. 2d 694 
(Miss. 1991), overruled on other grounds, 
Powell v. Powell, 644 So. 2d 269 (Miss. 
1994), overruled on other grounds, Leaf 
River Forest Prods, v. Deakle, 661 So. 2d 
188 (Miss. 1995). 

A court order requiring a custodial 
mother to obtain court approval before she 
could move her residence was erroneous 
and unenforceable. It is an incident of 
custody that the parent having physical 
custody provide a residence for the child 
where he or she thinks is appropriate; the 
location of this residence is a matter com- 
mitted to the discretion of the custodial 
parent in the first instance. A court may 
only intervene where there has been a 
material change in circumstances which 
adversely affect the child and it is shown 
that the best interests of the child require 
a modification of custody; a change of 
residence is not per se a change of circum- 
stance. Bell v. Bell, 572 So. 2d 841 (Miss. 
1990). 

A child custody agreement which pro- 
vides that the child or children must until 
majority reside in a particular community, 
is contrary to the best interests of the 
children and should not be approved by 
the court. Such agreements that have 
been approved are unenforceable. It is 
presumptuous for anyone, court or other- 
wise, to declare as an absolute that it is in 



the best interest of a young child that he 
or she spend his or her entire minority in 
a single community. Thus, courts may not 
require that children be reared in a single 
community come what may, and divorcing 
parents may not make such agreements 
which courts are obligated to enforce. 
Chancery courts must refuse to approve 
any child custody agreement presented 
under § 93-5-2 or otherwise which man- 
dates, without exception, that children be 
raised in a given community. Such agree- 
ments do not make "adequate and suffi- 
cient" provisions for the care and mainte- 
nance of children. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

A custody agreement which called for a 
change in custody of the children from the 
mother to the father on relocation by the 
mother was void and contrary to public 
policy. The court cannot surrender or sub- 
ordinate its jurisdiction and authority as 
to the circumstances and conditions which 
will cause a change in custody. McManus 
v. Howard, 569 So. 2d 1213 (Miss. 1990). 

A chancellor was not "manifestly 
wrong" in changing custody of a daughter 
from the mother to the father where the 
mother's move to Alaska had an "adverse 
effect" on the daughter, the parties' origi- 
nal divorce decree provided custody of the 
parties' son in the father and custody of 
their daughter in the mother, the daugh- 
ter visited with her brother every day 
prior to the move to Alaska, and the 
mother had a poor relationship with her 
son. Stevison v. Woods, 560 So. 2d 176 
(Miss. 1990). 

7. — Separation of siblings. 

The presumption in favor of awarding 
custody of a child to a natural parent 
should prevail over any imperative re- 
garding the separating of siblings. Sellers 
v. Sellers, 638 So. 2d 481 (Miss. 1994). 

Although the rules regulating provi- 
sions for custody of minor children do not 
reflect a policy of encouraging separation 
of siblings, a chancery court did not com- 
mit error when it provided that the par- 
ties' older child would reside with his 
father while the younger child would con- 
tinue to reside with the mother, where the 
judge conferred with the older child in 
chambers and found that he wished to live 
with his father, the child was over 15 
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years of age, and the court made elaborate 
provision for assuring that the children 
were together as much as was reasonably 
practicable given their residence in sepa- 
rate communities and their attendance at 
different schools. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

8. — Miscellaneous. 

Neither nasty exchanges between for- 
mer spouses when picking up or dropping 
off child for visitation, nor former wife's 
implication that former husband had sex- 
ually abused child warranted change in 
custody; although child was subjected to 
some gross unpleasantries between his 
parents, record did not remotely suggest 
that these episodes were characteristic of 
the overall circumstances in which he 
lived. Touchstone v. Touchstone, 682 So. 
2d 374 (Miss. 1996). 

Trial court did not abuse its discretion 
by excluding, in custody modification pro- 
ceeding, arguably repetitive testimony 
concerning incident in which mother bit 
another woman on the arm. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

Evidence that home of custodial parent 
is site of dangerous and illegal behavior, 
such as drug use, may be sufficient to 
justify a modification of custody, even 
without a specific finding that environ- 
ment has adversely affected child's wel- 
fare. Riley v. Doerner, 677 So. 2d 740 
(Miss. 1996). 

Once Chancellor determined that moth- 
er's home was site of illegal drug use, as 
well as other behavior adverse to child's 
welfare, and determined that father's cir- 
cumstances had improved such that he 
was able to provide a good home for child, 
it was within his discretion to transfer 
custody from mother to father, despite fact 
that Chancellor could not discern any neg- 
ative effect on child caused by mother's 
home environment. Riley v. Doerner, 677 
So. 2d 740 (Miss. 1996). 

A chancellor did not err in awarding 
permanent primary child custody to the 
mother, even though she had committed 
adultery and temporary custody had been 
awarded to the father, where the chancel- 
lor found that the mother had greater 
willingness and capacity to learn proper 
parenting skills, the father's psychological 
profile was potentially detrimental to the 



children, and "coaching" of the children 
had occurred while they were in the fa- 
ther's custody. Williams v. Williams, 656 
So. 2d 325 (Miss. 1995). 

A chancellor erred in changing custody 
of a 6-year-old girl from her mother to her 
father based solely on the child's unusual 
knowledge of sexual conduct allegedly 
gained from her accidental exposure to 
sexual relations between her mother and 
stepfather where the totality of the facts 
and circumstances failed to support a 
finding that the child's best interest would 
be served by a change in custody. Smith v. 
Jones, 654 So. 2d 480 (Miss. 1995). 

A chancellor erred in failing to grant a 
father's request for modification of cus- 
tody of his 18-year old daughter where 
both parents and the daughter agreed 
that she should be in the father's custody, 
she had been living with the father, and 
the chancellor had reduced the father's 
child support obligation to reflect this liv- 
ing arrangement. Shelton v. Shelton, 653 
So. 2d 283 (Miss. 1995). 

A chancellor did not abuse his discretion 
in awarding custody of a 14-year-old boy 
to his mother on the ground that the 
father was unfit to be a parent, even 
though the child testified that he pre- 
ferred to live with his father, where the 
child's testimony indicated that his rela- 
tionship with his mother would seriously 
deteriorate if he were allowed to live with 
his father, and the father had encouraged 
the child to ignore and disobey his mother, 
allowed him to chew tobacco and dip snuff, 
allowed him to ride a 4-wheeler without 
adult supervision, allowed him to carry 
and shoot a .357 magnum pistol without 
adult supervision, kept his supply of por- 
nographic movies in the child's bedroom, 
told him he would buy the child a truck if 
he stayed with him after the divorce, and 
belittled his wife in the child's presence 
and encouraged the child to do the same. 
Ferguson v. Ferguson, 639 So. 2d 921 
(Miss. 1994). 

A chancellor erred in awarding custody 
of a child to her maternal aunt rather 
than her father where there was no find- 
ing that the father was unfit to have 
custody of the child, and the main founda- 
tion for the ruling was the chancellor's 
concern about separating the child from 
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her half-brother; while the separation of 
siblings may be an important consider- 
ation, it may not be used as a basis to 
deprive a parent of his or her child in favor 
of a third party unless the parent has been 
found to be unfit. Sellers v. Sellers, 638 So. 
2d 481 (Miss. 1994). 

A chancellor did not err in awarding 
custody of a child to his father, even 
though the mother "may have presented 
enough evidence at trial to let one con- 
clude that custody should have been 
awarded to her," where the weight of the 
evidence in favor of the mother was not so 
great as to make an award of custody to 
the father erroneous, the wife stated that 
the father was a good parent and that he 
and the child were close, and the only 
evidence of the father's alleged physical 
abuse of the child was the mother's uncor- 
roborated testimony. Chamblee v. 
Chamblee, 637 So. 2d 850 (Miss. 1994). 

In a proceeding to determine custody of 
a minor child, the chancellor erred in 
rendering his opinion based on the sum- 
marized testimony of what the attorneys 
believed vital witnesses would have said; 
in utilizing the summarized testimony, 
the chancellor was not in a position to 
view the demeanor and judge the credibil- 
ity of the witnesses, and therefore failed to 
fully assess and consider the fitness of the 
parties to care for the child. Murphy v. 
Murphy, 631 So. 2d 812 (Miss. 1994). 

In a hearing on a motion for a new trial 
in a proceeding to determine custody of a 
minor child, the chancellor erred in ren- 
dering the issue of the parties' fitness res 
judicata and refusing to hear additional 
testimony and consider expert reports 
submitted by social workers; chancellors 
in child custody cases should consider any 
and all evidence which aids them in reach- 
ing the ultimate custody decision, and the 
ability to hear and consider additional 
evidence is at all times within a chancel- 
lor's authority in matters concerning child 
custody. Murphy v. Murphy, 631 So. 2d 
812 (Miss. 1994). 

A chancellor did not err in awarding 
physical custody of 2 minor children to 
their mother where the chancellor 
awarded the parents joint legal custody, 
both parents were found to be fit and 
proper parents, the mother was the pri- 



mary caregiver though both parents 
played active parenting roles, the father 
had a work schedule based on 12-hour 
shifts and the only option he had consid- 
ered for child care while he was at work 
was his elderly mother who had suffered a 
stroke, the father did not dispute the 
mother's ability to care for the children, 
and the father was given liberal visitation 
rights. Moak v. Moak, 631 So. 2d 196 
(Miss. 1994). 

A child custody order awarding the fa- 
ther custody of the parties' 2 children 
would be vacated where the mother did 
not have sufficient time to prepare for 2 
adverse witnesses and the custody ques- 
tion was extremely close, so that the 
mother's lack of an opportunity to prepare 
for the witnesses could have affected the 
evidence presented and, necessarily, the 
chancellor's decision. Schepens v. 
Schepens, 592 So. 2d 108 (Miss. 1991). 

9. Rights of grandparents. 

Grandparents have no right to custody 
of a grandchild as against a natural par- 
ent; thus, a chancellor erred in awarding 
custody of a child to his grandmother 
based on the finding that the child's father 
was "unprepared" where the chancellor 
did not make a specific finding as to 
whether the father was an unfit parent. 
Carter v. Taylor, 611 So. 2d 874 (Miss. 
1992). 

10. Joint custody. 

Pursuant to Miss. Code Ann. § 93-5-24, 
a chancellor could award sole legal cus- 
tody of children to one parent and joint 
physical custody to both parents; the 
chancellor was correct in denying the 
wife's request to modify the original child 
custody order where she had not met her 
required burden of proving a material 
change in circumstances. Mabus v. 
Mabus, 847 So. 2d 815 (Miss. 2003). 

Two fleeting references to the possibility 
of joint custody — during a trial in which 
both parents fought hard for sole custody 
— were an insufficient to amend a par- 
ent's pleadings under a theory of implied 
consent, to include a petition for joint 
custody. Mabus v. Mabus, — So. 2d — , 
2003 Miss. LEXIS 62 (Miss. — February 
13, 2003). 
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Although the Legislature has had nu- 
merous opportunities to change the re- 
quirement that joint custody be requested 
by both parents in an irreconcilable differ- 
ences divorce, they have not done so and, 
therefore, in such a case, joint custody 
should be awarded only where both par- 
ties request such an award. Dearman v. 
Dearman, 811 So. 2d 308 (Miss. Ct. App. 
2001). 

Although an award of joint custody was 
not proper where the parties, who were 
divorced on the ground of irreconcilable 



differences, did not ask for joint custody, 
the court nevertheless upheld the custody 
order as it was mislabeled as "joint cus- 
tody" since it amounted to de facto physi- 
cal custody to the father with liberal visi- 
tation rights to the mother. Dearman v. 
Dearman, 811 So. 2d 308 (Miss. Ct. App. 
2001). 

Where neither party agreed to nor re- 
quested joint custody, the chancellor erred 
in awarding joint custody. Morris v. Mor- 
ris, 758 So. 2d 1020 (Miss. Ct. App. 1999). 



RESEARCH REFERENCES 



ALR. Jurisdiction to award custody of 
child having legal domicil in another 
state. 4 A.L.R.2d 7. 

Jurisdiction of court to award custody of 
child domiciled in state but physically 
outside it. 9 A.L.R.2d 434. 

Material facts existing at the time of 
rendition of decree of divorce but not pre- 
sented to court, as ground for modification 
of provision as to custody of child. 9 
A.L.R.2d 623. 

Nonresidence as affecting one's right to 
custody of child. 15 A.L.R.2d 432. 

Power of court, on its own motion, to 
modify provisions of divorce decree as to 
custody of children, upon application for 
other relief. 16 A.L.R.2d 664. 

Consideration of investigation by wel- 
fare agency or the like in making or mod- 
ifying award as between parents of cus- 
tody of children. 35 A.L.R.2d 629. 

Right to custody of child as affected by 
death of custodian appointed by divorce 
decree. 39 A.L.R.2d 258. 

Service of notice to modify divorce de- 
cree or other judgment as to child's cus- 
tody upon attorney who represented op- 
posing party. 42 A.L.R.2d 1115. 

Remarriage of parent as ground for 
modification of divorce decree as to cus- 
tody of child. 43 A.L.R.2d 363. 

Race as factor in custody award or pro- 
ceedings. 57 A.L.R.2d 678. 

Court's power to modify child custody 
order as affected by agreement which was 
incorporated in divorce decree. 73 
A.L.R.2d 1444. 

Comment Note. — "Split," "divided," or 
"alternate" custody of children. 92 
A.L.R.2d 695. 



Child's wishes as factor in awarding 
custody. 4 A.L.R.3d 1396. 

Power of court which denied divorce, 
legal separation, or annulment, to award 
custody or make provisions for support of 
child. 7 A.L.R.3d 1096. 

Physical abuse of child by parent as 
ground for termination of parent's right to 
child. 53 A.L.R.3d 605. 

Right, in child custody proceedings, to 
cross-examine investigating officer whose 
report is used by court in its decision. 59 
A.L.R.3d 1337. 

Right to require psychiatric or mental 
examination for party seeking to obtain or 
retain custody of child. 99 A.L.R.3d 268. 

Custodial parent's sexual relations with 
third person as justifying modification of 
child custody order. 100 A.L.R.3d 625. 

Admissibility of social worker's expert 
testimony on child custody issues. 1 
A.L.R.4th 837. 

Visitation rights of persons other than 
natural parents or grandparents. 1 
A.L.R.4th 1270. 

Parent's physical disability or handicap 
as factor in custody award or proceedings. 
3 A.L.R.4th 1044. 

Initial award or denial of child custody 
to homosexual or lesbian parent. 6 
A.L.R.4th 1297. 

Award of custody of child where contest 
is between natural parent and stepparent. 
10 A.L.R.4th 767. 

Race as factor in custody award or pro- 
ceedings. 10 A.L.R.4th 796. 

Desire of child as to geographical loca- 
tion of residence or domicile as factor in 
awarding custody or terminating parental 
rights. 10 A.L.R.4th 827. 
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Propriety of awarding joint custody of 
children. 17 A.L.R.4th 1013. 

Propriety of awarding custody of child 
to parent residing or intending to reside in 
foreign country. 20 A.L.R.4th 677. 

Religion as factor in child custody and 
visitation cases. 22 A.L.R.4th 971. 

Propriety of provision of custody or vis- 
itation order designed to insulate child 
from parent's extramarital sexual rela- 
tionships. 40 A.L.R.4th 812. 

Primary caretaker role of respective 
parents as factor in awarding custody of 
child. 41 A.L.R.4th 1129. 

Parental rights of man who is not bio- 
logical or adoptive father of child but was 
husband or cohabitant of mother when 
child was conceived or born. 84 A.L.R.4th 
655. 

Child custody and visitation rights of 
person infected with AIDS. 86 A.L.R.4th 
211. 

Continuity of residence as factor in con- 
test between parent and nonparent for 
custody of child who has been residing 
with nonparent — modern status. 15 
A.L.R.5th 692. 

Age of parent as factor in awarding 
custody. 34 A.L.R.5th 57. 

Construction and effect of statutes man- 
dating consideration of, or creating pre- 
sumptions regarding, domestic violence in 
awarding custody of children. 51 
A.L.R.5th 241. 

Mental health of contesting parent as 
factor in award of child custody. 53 
A.L.R.5th 375. 

Child custody and visitation rights aris- 
ing from same-sex relationship. 80 
A.L.R.5th 1. 

Am Jur. 24A Am. Jur. 2d, Divorce and 
Separation §§ 882 et seq. 

22 Am. Jur. Trials, Child Custody Liti- 
gation §§ 1 et seq. 



15 Am. Jur. Proof of Facts, Child Cus- 
tody, § 36 (proof that wife is fit person to 
be awarded custody of children); § 37 
(proof that wife is unfit person to be 
awarded custody of children). 

3 Am. Jur. Proof of Facts 2d, Child 
Neglect, §§ 25 et seq. (proof of physical 
neglect — malnutrition and lack of ade- 
quate clothing); §§ 44 et seq. (proof of 
emotional neglect — child's emotional 
well-being endangered by parent's dis- 
turbed condition); §§ 72 et seq. (proof of 
medical neglect — parent's refusal to con- 
sent to blood transfusion during surgery 
for alleviation of facial disfigurement). 

6 Am. Jur. Proof of Facts 2d, Change in 
Circumstances Justifying Modification of 
Child Custody Order, §§ 7 et seq. (proof of 
change in circumstances justifying modi- 
fication of child custody order — in gen- 
eral); §§ 26 et seq. (proof of change in 
circumstances justifying modification of 
child custody order — remarriage of non- 
custodian); §§ 35 et seq. (proof of change 
in circumstances justifying modification of 
child custody order — remarriage of cus- 
todian). 

CJS. 27C C.J.S., Divorce §§ 611, 612. 

Law Reviews. Patterson, In "the best 
interest of the child": a practical guide to 
child custody litigation. 13 Miss. C. L. Rev. 
109, Fall, 1992. 

1979 Mississippi Supreme Court Re- 
view: Miscellaneous. 50 Miss. L. J. 833, 
December, 1979. 

Symposium on Mississippi Rules of 
Civil Procedure: Pretrial Procedure, Ap- 
plicability of Rules, and Jurisdiction and 
Venue — Rules 16, 81 and 82. 52 Miss. L. 
J. 105, March, 1982. 

Family Law At the Turn of the Century, 
71 Miss. L.J. 781, Spring, 2002. 



§ 93-5-25. Effect of judgment of divorce. 

The judgment of divorce shall not render illegitimate the children begotten 
between the parties during lawful marriage; but if the judgment be rendered 
because one (1) of the parties was married to another at the time of the 
marriage or pretended marriage between the parties, it shall adjudge the 
marriage between the parties to have been invalid and void from the beginning 
and the issue thereof shall be illegitimate and subject to the disabilities of 
illegitimate children. And the judgment may provide, in the discretion of the 
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court, that a party against whom a divorce is granted, because of adultery, 
shall not be at liberty to marry again; in which case such party shall remain in 
law as a married person. Provided, however, that after one (1) year, the court 
may remove the disability and permit the person to marry again, on petition 
and satisfactory evidence of reformation, or for good cause shown, on the part 
of the party so barred from remarriage; but the actions of the court under the 
foregoing proviso shall not be construed as affecting any judgment of divorce 
granted in any case where the discretion of the chancellor has been exercised 
in barring one (1) party from remarriage on account of adultery. 

SOURCES: Codes, 1857, ch. 40, arts. 12, 14; 1871, § 1769; 1880, § 1158; 1892, 
§ 1563; Laws, 1906, § 1670; Hemingway's 1917, § 1412; Laws, 1930, § 1422; 
Laws, 1942, § 2744; Laws, 1924, ch. 163; Laws, 1991, ch. 573, § 133, eff from 
and after July 1, 1991. 

Cross References — Jurisdiction of family masters in chancery with respect to 
orders of support, see § 9-5-255. 

Provisions relative to access by consumer reporting agencies to information concern- 
ing overdue support payments, see § 93-11-69. 

Provisions relative to judgments in the amount of overdue child support payments, 
see § 93-11-71. 

Provisions relative to orders for withholding amounts of overdue child support 
payments from income of obligors, see §§ 93-11-101 through 93-11-119. 

RESEARCH REFERENCES 

ALR. Presumption of legitimacy of after remarriage, of party. 17 A.L.R.4th 

child born after annulment, divorce, or 1153. 

separation. 46 A.L.R.3d 158. Effect of remarriage of spouses to each 

Divorce: power of court to modify decree other on child custody and support provi- 

for alimony or support of spouse which s { ons of prior divorce decree. 26 A.L.R.4th 

was based on agreement of parties. 61 325. 

A.L.R.3d 520. Retirement of husband as change of 

Effect, in subsequent proceedings, of circumstances warranting modification of 

paternity findings or implications in di- divorce decree _ Prospective retirement. 

vorce or annulment decree or in support or -qq a L R 5^ 237 

custody order made incidental thereto. 78 ^ Jur 24 ^ Jur 2d Diyorce and 

A.L..K.OO. o4b. c , . fig oor7 , 

w ,. ... -j j- j beparation §§ 387 et seq. 

Vacating or setting aside divorce decree ^ n 

§ 93-5-26. Noncustodial parent's right of access to records 
and information pertaining to minor children. 

Notwithstanding any other provisions of law, except those provisions 
protecting the confidentiality of adoption records and except for cases in which 
parental rights have been legally terminated, access to records and informa- 
tion pertaining to a minor child, including but not limited to medical, dental 
and school records, shall not be denied to a parent because the parent is not the 
child's custodial parent if such parent's parental rights have not been termi- 
nated by adoption or by a termination of parental rights proceeding. 
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SOURCES: Laws, 1989, ch. 581, § 1, eff from and after passage (approved April 
21, 1989). 

§ 93-5-27. Marital rights cease with judgment of divorce. 

In all cases of divorce from the bonds of matrimony, the marital rights 
shall cease with the judgment. 

SOURCES: Codes, 1930, § 1423; Laws, 1942, § 2745; Laws, 1924, ch. 163; Laws, 
1991, ch. 573, § 134, eff from and after July 1, 1991. 

JUDICIAL DECISIONS 



1. In general. 

Husband's testimony, excluding that 
pertaining to alleged adultery, would not 
support a divorce on grounds of habitual 
cruel and inhuman treatment, where he 
testified that wife had cursed him on sev- 
eral occasions, that their sex life had de- 
creased in frequency, that wife had been 
cold toward him since their reconciliation, 
and that he was suspicious of wife's rela- 
tion with another man. Moreover, with 
respect to the alleged adultery, since the 
alleged act occurred in the interim be- 
tween an earlier divorce decree and the 
revocation of that decree, the wife was 
then a single woman and could not have 
committed adultery against her marital 
status with husband. Devereaux v. 
Devereaux, 493 So. 2d 1310 (Miss. 1986). 

Mississippi Code § 97-5-27 means what 
it says-namely, that the divorce is abso- 
lute. Devereaux v. Devereaux, 493 So. 2d 
1310 (Miss. 1986). 

With the entry of a divorce decree, the 
marital rights of the parties, as related to 
one another, cease and the status of the 
parties is that of unmarried persons who 
may contract another marriage unless 



prohibited by the decree. Devereaux v. 
Devereaux, 493 So. 2d 1310 (Miss. 1986). 

Since a wife granted a decree on March 
25, 1982 was a single person until the 
divorce decree was revoked pursuant to 
Mississippi Code § 93-5-31 on July 7, 
1982, she could not commit adultery as an 
offense against her marital status with 
her husband during the interim. 
Devereaux v. Devereaux, 493 So. 2d 1310 
(Miss. 1986). 

The revocation of a divorce decree pur- 
suant to Mississippi Code § 93-5-31 does 
not nullify the divorce decree, at least not 
to such extent as though the parties were 
never divorced so that any act by either of 
the parties in the interim between the 
divorce decree and the revocation of that 
decree could be construed by the law to be 
an offense against their marital status. 
Devereaux v. Devereaux, 493 So. 2d 1310 
(Miss. 1986). 

Language "marital rights shall cease 
with decree," in divorce statute, means 
only that divorce is absolute. Crawford v. 
Crawford, 158 Miss. 382, 130 So. 688 
(1930). 



RESEARCH REFERENCES 



ALR. Prior institution of annulment 
proceedings or other attack on validity of 
one's marriage as barring or estopping one 
from entitlement to property rights as 
surviving spouse. 31 A.L.R.4th 1190. 



Effect of death of party to divorce pro- 
ceeding pending appeal or time allowed 
for appeal. 33 A.L.R.4th 47. 



§ 93-5-29. Divorced persons not to cohabit. 

If any person who shall be divorced on account of their being within the 
degrees prohibited by law, shall afterwards cohabit, they shall be liable to the 
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pains and penalties provided by law against incest. If any persons who shall be 
divorced on account of a prior marriage, adultery, or other cause, shall 
afterwards cohabit, they shall be liable to all the pains provided by law against 
adultery. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (8, 9); 1857, ch. 40, art. 16; 
1871, § 1771; 1880, § 1160; 1892, § 1566; Laws, 1906, § 1674; Hemingway's 
1917, § 1416; Laws, 1930, § 1424; Laws, 1942, § 2746. 

Cross References — Criminal offense of persons divorced for incest thereafter 
having sexual intercourse, see § 97-29-29. 

JUDICIAL DECISIONS 

1. In general. valid subsequent common-law marriage 

This section [Code 1942, § 2746] does between divorced persons. Oatis v. Mingo, 
not conclusively forbid contraction of a 199 Miss. 896, 26 So. 2d 453 (1946). 

RESEARCH REFERENCES 

Am Jur. 24A Am. Jur. 2d, Divorce and 
Separation §§ 1146 et seq. 

§ 93-5-31. Judgment of divorce may be revoked. 

The judgment of divorce from the bonds of matrimony may be revoked at 
any time by the court which granted it, under such regulations and restrictions 
as it may deem proper to impose, upon the joint application of the parties, and 
upon the production of satisfactory evidence of their reconciliation. 

SOURCES: Codes, 1857, ch. 40, art. 14; 1871, § 1769; 1880, § 1158; 1892, § 1564; 
Laws, 1906, § 1672; Hemingway's 1917, § 1414; Laws, 1930, § 1425; Laws, 
1942, § 2747; Laws, 1991, ch. 573, § 135, eff from and after July 1, 1991. 

JUDICIAL DECISIONS 

1. In general. offense against her marital status with 

The revocation of a divorce decree pur- her husband during the interim, 

suant to Mississippi Code § 93-5-31 does Devereaux v. Devereaux, 493 So. 2d 1310 

not nullify the divorce decree, at least not (Miss. 1986). 

to such extent as though the parties were Husband's testimony, excluding that 
never divorced so that any act by either of pertaining to alleged adultery, would not 
the parties in the interim between the support a divorce on grounds of habitual 
divorce decree and the revocation of that cruel and inhuman treatment, where he 
decree could be construed by the law to be testified that wife had cursed him on Sev- 
an offense against their marital status, eral occasions, that their sex life had de- 
Devereaux v. Devereaux, 493 So. 2d 1310 creased in frequency, that wife had been 
(Miss. 1986). cold toward him since their reconciliation, 
Since a wife granted a decree on March and that he was suspicious of wife's rela- 
25, 1982 was a single person until the tion with another man. Moreover, with 
divorce decree was revoked pursuant to respect to the alleged adultery, since the 
Mississippi Code § 93-5-31 on July 7, alleged act occurred in the interim be- 
1982, she could not commit adultery as an tween an earlier divorce decree and the 
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revocation of that decree, the wife was status with husband. Devereaux v. 
then a single woman and could not have Devereaux, 493 So. 2d 1310 (Miss. 1986). 
committed adultery against her marital 

RESEARCH REFERENCES 

ALR. False allegation of plaintiff's do- Vacating or setting aside divorce decree 

micil or residence in the state as ground after remarriage of party. 17 A.L.R.4th 

for vacation of default decree of divorce. 6 1153. 

A.L.R.2d 596. Reconciliation as affecting decree for 

Power of court, in absence of express limited divorce, separation, alimony, sep- 

authority, to grant relief from judgment by arate maintenance, or spousal support. 36 

default in divorce action. 22 A.L.R.2d A.L.R.4th 502. 

1312. Retirement of husband as change of 

Court's power to vacate decree of di- circumstances warranting modification of 

vorce or separation upon request of both divorce decree — Prospective retirement, 

parties. 3 AL.R.3d 1216. 110 A.L.R.5th 237. 

§ 93-5-33. Statistical requirements. 

All complaints for divorce shall name the parties to the suit, when 
married, and the number and names of the living minor children born of the 
marriage. It shall be the duty of each chancery clerk in the state to make a 
report of each divorce granted in his county; and on forms furnished by the 
State Board of Health, to show the following information, as correctly as he is 
able to make such report: Names of parties; when married; state of residence; 
children under eighteen (18) in this family as of date couple last resided in 
same household; custody of children; and the page and book in which judgment 
is recorded. He shall certify to the said report and affix thereunto his seal, and 
he shall forward it to the State Board of Health within ten (10) days after 
adjournment of each term of court in his county. For his services in preparing 
and forwarding said records to the State Board of Health he shall receive the 
sum of Thirty-five Cents (35 0) for each completed record, to be taxed to costs in 
each divorce case as other fees are taxed. 

SOURCES: Codes, 1906, § 1671; Hemingway's 1917, § 1413; Laws, 1930, § 1426; 
Laws, 1942, § 2748; Laws, 1928, ch. 132; Laws, 1989, ch. 511, § 5; Laws, 1991, 
ch. 573, § 136; Laws, 2002, ch. 385, § 1, eff from and after July 1, 2003. 

Amendment Notes — The 2002 amendment, effective July 1, 2003, substituted 
"shall name" for "shall specify the race of" in the first sentence; and deleted "their race" 
following "names of parties" in the second sentence. 

Cross References — Vital statistics generally, see §§ 41-57-1 et seq. 

RESEARCH REFERENCES 

ALR. Health provider's agreement as to Law Reviews. Symposium on Missis- 
patient's copayment liability after award sippi Rules of Civil Procedure: Pretrial 
by professional service insurer as unfair Procedure, Applicability of Rules, and Ju- 
trade practice under Federal Law. 79 risdiction and Venue — Rules 16, 81 and 
AL.R. Fed. 870. 82. 52 Miss. L. J. 105, March, 1982. 
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CHAPTER 7 
Annulment of Marriage 

Sec. 

93-7-1. Annulment of void marriages. 

93-7-3. Causes for annulment of marriages. 

93-7-5. Legitimation of issue. 

93-7-7. Custody of children. 

93-7-9. Filing of complaint. 

93-7-11. Jurisdiction; pleading; process. 

93-7-13. Duty of court to make report. 

§ 93-7-1. Annulment of void marriages. 

All bigamous or incestuous marriages are void, and a declaration of nullity 
may be obtained at the suit of either party. 

SOURCES: Codes, 1942, § 2748-01; Laws, 1962, ch. 278, § l,efffrom and after 60 
days after passage (approved May 16, 1962). 

Cross References — Criminal offense of bigamy, see § 97-29-13. 
Criminal offense of incest, see § 97-29-27. 

Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

RESEARCH REFERENCES 

ALR. Right to attack validity of mar- Practice References. Family Law Lit- 

riage after death of party thereto. 47 igation Guide with Forms: Discovery, Ev- 

A.L.R.2d 1393. idence, Trial Practice (Matthew Bender). 

Am Jur. 4 Am. Jur. 2d, Annulment of Rutkin, Family Law and Practice (Mat- 
Marriage §§ 1 et seq. thew Bender). 

1 Am. Jur. PI & Pr Forms (Rev), Annul- Family Law Clause Library - CD Rom 

ment of Marriage, Forms 31 et seq. (com- (Matthew Bender) 

plaint, petition, or declaration for annul- Princi p les f the Law of Family Disso- 

ment on ground of undissolved prior lution . ^ ig and Recommen dations - 

marriage); Forms 41, 42 (complaint, peti- ^^ Law T nstitut e (Matthew 



Bender). 



tion, or declaration for annulment on 
ground of incestuous marriage). 

2 Am. Jur. Legal Forms 2d, Annulment cu Go } d ' Bl ^ Kol ° dn * K £ ltz £ sk y> 

of Marriage §§ 22:1 et seq. Stark, Divorce Practice Handbook 

42 Am. Jur. Proof of Facts 2d 665, An- ( Michie )- 

nulment of Marriage. Child Custody and Visitation Law and 

CJS. 55 C.J.S., Marriage §§ 48 et seq. Practice (Matthew Bender). 

§ 93-7-3. Causes for annulment of marriages. 

A marriage may be annulled for any one of the following causes existing at 
the time of the marriage ceremony, to wit: 
(a) Incurable impotency. 
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(b) Insanity or idiocy of either or both parties. Action of an insane 
spouse may be brought by guardian or in the absence thereof by next friend, 
provided suit be brought within six (6) months after marriage. 

(c) Failure to comply with the provisions of Sections 93-1-5 through 
93-1-9 when any marriage affected by such failure has not been followed by 
cohabitation. 

Or, in the absence of ratification: 

(d) When either of the parties to a marriage shall be incapable, from 
want of age or understanding, of consenting to any marriage, or shall be 
incapable from physical causes of entering into the marriage state, or where 
the consent of either party shall have been obtained by force or fraud, the 
marriage shall be void from the time its nullity shall be declared by a court 
of competent jurisdiction. 

(e) Pregnancy of the wife by another person, if the husband did not 
know of such pregnancy. 

Suits for annulment under subsections (d) and (e) shall be brought 

within six (6) months after the ground therefor is or should be discovered, 

and not thereafter. 

The causes for annulment of marriage set forth in this section are 

intended to be new remedies and shall in no way affect the causes for divorce 

declared elsewhere to be the law of the State of Mississippi as they presently 

exist or as they may from time to time be amended. 

SOURCES: Codes, 1942, § 2748-02; Laws, 1962, ch. 278, § 2, eff from and after 60 
days after passage (approved May 16, 1962). 

JUDICIAL DECISIONS 

1. In general. marriage was barred by this section. Har- 

An action for annulment which was not alson v. Haralson, 362 So. 2d 190 (Miss. 
instituted within six months after the 1978). 

RESEARCH REFERENCES 

ALR. Effect of annulment of marriage Concealment or misrepresentation re- 

on rights arising out of acts of or transac- lating to religion as ground for annul- 

tions between parties during tbe mar- ment. 44 A.L.R.3d 972. 

nage. 2 A.L.R.2d 637. What constitutes mistake in the iden- 

Antenuptial knowledge relating to al- tity of one of the parties to warrant annul- 

leged grounds as barring right to annul- ment of marriage. 50 A.L.R.3d 1295. 

ment. 15 A.L.R.2d 706. Incapacity for sexual intercourse as 

Right to attack validity of marriage af- ground for annulment. 52 A.L.R.3d 589. 

ter death of party thereto. 47 A.L.R.2d Spouse's secret intention not to abide by 

1393. written antenuptial agreement relating to 

Concealed premarital unchastity or financial matters as ground for annul- 

parenthood as ground of divorce or annul- ment. 66 A.L.R.3d 1282. 

ment. 64 A.L.R.2d 742. Homosexuality, transvestism, and simi- 

Rights in wedding presents as between lar sexual practices as grounds for annul- 

spouses. 75 A.L.R.2d 1365. ment of marriage. 68 A.L.R.4th 1069. 
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Am Jur. 4 Am. Jur. 2d, Annulment of 
Marriage §§ 2 et seq. 

1 Am. Jur. PI & Pr Forms (Rev), Annul- 
ment of Marriage, Forms 31, 32 (com- 
plaint, petition, or declaration for annul- 
ment on ground that party was under age 
of consent); Forms 51 et seq. (complaint, 
petition, or declaration for annulment on 
grounds of fraud, unchastity, or concealed 
pregnancy); Forms 71, 72 (complaint, pe- 
tition, or declaration for annulment on 
ground of duress); Forms 81 et seq. (com- 



plaint, petition, or declaration for annul- 
ment on ground of mental incapacity); 
Forms 91 et seq. (complaint, petition, or 
declaration for annulment on grounds of 
physical incapacity, defect, infirmity, or 
disease). 

2 Am. Jur. Legal Forms 2d, Annulment 
of Marriage §§ 22:1 et seq. 

42 Am. Jur. Proof of Facts 2d 665, An- 
nulment of Marriage. 

CJS. 55 C.J.S., Marriage § 50. 



§ 93-7-5. Legitimation of issue. 

Except for incestuous marriages, the issue of the parties to a void marriage 
conceived subsequent to the date thereof is legitimate, whether the marriage 
be declared void because of a prior existing marriage, or is annulled for some 
other cause. 

SOURCES: Codes, 1942, § 2748-03; Laws, 1962, ch. 278, § 3, eff from and after 60 
days after passage (approved May 16, 1962). 

JUDICIAL DECISIONS 



1. In general. 

This section [Code 1942, § 2748-03] re- 
flects a legislative intent to require a ju- 
dicial declaration of legitimacy. Stutts v. 
Estate of Stutts, 194 So. 2d 229 (Miss. 
1967), rev'd on other grounds, Stutts v. 
Stutts, 529 So. 2d 177 (Miss. 1988). 

This section [Code 1942, § 2748-03] 
contemplates more than a mere adulter- 
ous or illicit relationship, and is not effec- 
tive to legitimate the issue resulting from 
a meretricious cohabitation, where there 
was never any kind of a marriage, either 



ceremonial or common law. Stutts v. Es- 
tate of Stutts, 194 So. 2d 229 (Miss. 1967), 
rev'd on other grounds, Stutts v. Stutts, 
529 So. 2d 177 (Miss. 1988). 

A "valid marriage" under this section 
[Code 1942, § 2748-03] must have been 
entered into innocently and in good faith 
by at least one of the parties, and unless 
this factor exists it is not a "valid mar- 
riage" as contemplated here. Stutts v. Es- 
tate of Stutts, 194 So. 2d 229 (Miss. 1967), 
rev'd on other grounds, Stutts v. Stutts, 
529 So. 2d 177 (Miss. 1988). 



RESEARCH REFERENCES 



ALR. Determination of paternity, legit- 
imacy, or legitimation in action for di- 
vorce, separation, or annulment. 65 
A.L.R.2d 1381. 

Presumption of legitimacy of child born 
after annulment, divorce, or separation. 
46 A.L.R.3d 158. 



Am Jur. 4 Am. Jur. 2d, Annulment of 
Marriage § 94. 

42 Am. Jur. Proof of Facts 2d 665, An- 
nulment of Marriage. 



§ 93-7-7. Custody of children. 

When an annulment shall be adjudged or a marriage declared void, the 
chancery court may, in its discretion, having regard to the circumstances of the 
parties and the nature of the case, as may seem equitable and just, make all 
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orders touching the care, custody, and maintenance of the children of the 
marriage; and the court may, afterwards, on complaint, change the judgment 
and make from time to time such new judgment as the case may require. 

SOURCES: Codes, 1942, § 2748-04; Laws, 1962, ch. 278, § 4; Laws, 1991, ch. 573, 
§ 137, eff from and after July 1, 1991. 

RESEARCH REFERENCES 

ALR. Court's power as to custody and tody of children, support, and litigation 

visitation of children in marriage annul- expenses). 

ment proceedings. 63 A.L.R.2d 1008. 22 Am. Jur. Trials, Child Custody Liti- 

Court's power as to support and main- gation §§ 1 et seq. 

tenance of children in marriage annul- 34 Am. Jur. Proof of Facts 2d 407, Child 

ment proceedings. 63 A.L.R.2d 1029. Custody Determination on Termination of 

Child support: court's authority to rein- Marriage, 

stitute parent's support obligation after CJS. 55 C.J.S., Marriage § 64. 

terms of prior decree have been fulfilled. Law Reviews. Symposium on Missis- 

48 A.L.R.4th 952. sippi Rules of Civil Procedure: Pretrial 

Child custody and visitation rights aris- Procedure, Applicability of Rules, and Ju- 

ing from same-sex relationship. 80 risdiction and Venue — Rules 16, 81 and 

AL.R.5th 1. 82. 52 Miss. L. J. 105, March, 1982. 

Am Jur. 4 Am. Jur. 2d, Annulment of Patterson, In "the best interest of the 

Marriage §§ 92, 93. child": a practical guide to child custody 

1 Am. Jur. PI & Pr Forms (Rev), Annul- litigation. 13 Miss. C. L. Rev. 109, Fall, 

ment of Marriage, Forms 101 et seq. (cus- 1992. 

§ 93-7-9. Filing of complaint. 

The complaint for annulment shall be filed in the county where the 
defendant resides, or in the county where the marriage license was issued, or 
in the county where the plaintiff resides, if the defendant be a nonresident of 
this state. 

SOURCES: Codes, 1942, § 2748-05; Laws, 1962, ch. 278, § 5; Laws, 1991, ch. 573, 
§ 138, eff from and after July 1, 1991. 

RESEARCH REFERENCES 

Am Jur. 16 Am. Jur. Proof of Facts 2d 
175, Matrimonial Dispute: Vexatious 
Choice of Forum. 

§ 93-7-11. Jurisdiction; pleading; process. 

The chancery courts of the State of Mississippi shall have jurisdiction to 
hear and determine all suits for annulment and all suits for annulment shall 
be tried in term time or vacation, and the same rules of pleading and procedure 
shall apply as in divorce cases, and the laws of process now in force in divorce 
cases in this state shall apply in all suits for annulment. 

SOURCES: Codes, 1942, § 2748-06; Laws, 1962, ch. 278, § 6, eff from and after 60 
days after passage (approved May 16, 1962). 
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Cross References — Jurisdiction of chancery court in general, see § 9-5-81. 

Divorce generally, see §§ 93-5-1 et seq. 

Another section derived from same 1942 code section, see § 93-7-13. 

RESEARCH REFERENCES 

ALR. Applicability, to annulment ac- 16 Am. Jur. Proof of Facts 2d 175, Mat- 

tions, of residence requirements of divorce rimonial Dispute: Vexatious Choice of Fo- 

statutes. 32 A.L.R.2d 734. rum. 

"Domestic relations" exception to juris- CJS. 55 C.J.S., Marriage § 52. 
diction of federal courts under diversity of Law Reviews. Symposium on Missis- 
citizenship provisions of 28 USCS sippi Rules of Civil Procedure: Pretrial 
§ 1332(a). 100 A.L.R. Fed. 700. Procedure, Applicability of Rules, and Ju- 

Am Jur. 4 Am. Jur. 2d, Annulment of risdiction and Venue — Rules 16, 81 and 

Marriage §§ 49 et seq. 82. 52 Miss. L. J. 105, March, 1982. 

§ 93-7-13. Duty of court to make report. 

It shall be the duty of the chancery clerk to make a report of each 
annulment granted in his county to the state board of health on forms 
furnished by the state board of health in the same manner as now required by 
law for reporting divorces. 

SOURCES: Codes, 1942, § 2748-06; Laws, 1962, ch. 278, § 6, eff from and after 60 
days after passage (approved May 16, 1962). 

Cross References — Records to be kept by clerk of chancery court generally, see 
§ 9-5-137. 
Statistical requirements in bills for divorce, see § 93-5-33. 
Another section derived from same 1942 code section, see § 93-7-11. 
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CHAPTER 9 
Bastardy 

Uniform Law on Paternity 93-9-1 

Death of Mother or Child 93-9-71 

UNIFORM LAW ON PATERNITY 

Sec. 

93-9-1. Short title. 

93-9-3. Construction. 

93-9-5. Application of Uniform Law on Paternity. 

93-9-7. Obligations of father. 

93-9-9. Enforcement; attorney's fees and costs; surname of child. 

93-9-11. Limitation on recovery from father. 

93-9-13. Limitation on recovery from father's estate. 

93-9-15. Jurisdiction and remedies; right to trial by jury. 

93-9-17. Venue. 

93-9-19. Time of trial; perpetuation of testimony. 

93-9-21. Blood tests and other tests; enforcement of order to submit; notice of 

witnesses testifying as to sexual intercourse with mother. 

93-9-23. Blood tests and other tests; appointment of experts; affidavits of experts; 

challenging test results. 

93-9-25. Blood tests and other tests; costs; compensation of experts. 

93-9-27. Blood tests; effect of test results; no right to jury trial in paternity 

proceedings. 

93-9-28. Procedures for voluntary acknowledgement of paternity. 

93-9-29. Order. 

93-9-30. Full faith and credit to foreign paternity determinations. 

93-9-31. Security; commitment; probation. 

93-9-33. Commitment for contempt. 

93-9-35. Support by mother. 

93-9-37. False declaration of identity. 

93-9-39. Probation. 

93-9-41. Appeals. 

93-9-43. Prosecuting official. 

93-9-45. Costs. 

93-9-47. No explicit reference to illegitimacy to appear in certain records. 

93-9-49. Settlement agreements. 

§ 93-9-1. Short title. 

Sections 93-9-1 through 93-9-49 may be cited as the "Mississippi Uniform 
Law on Paternity." 

SOURCES: Codes, 1942, § 383-24; Laws, 1962, ch. 312, § 24, eff from and after 
July 1, 1962. 

Cross References — Jurisdiction of family masters in chancery with respect to 
paternity matters brought pursuant to the Mississippi Uniform Law on Paternity 
(§§ 93-9-1 et seq.), see § 9-5-255. 

Descent among illegitimates, see § 91-1-15. 
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Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

RESEARCH REFERENCES 

Am Jur. Am. Jur. 2d Desk Book, Doc. Family Law Clause Library - CD Rom 

No. 129, Jurisdictions adopting Uniform (Matthew Bender). 

Law on Paternity. Principles of the Law of Family Disso- 

Law Reviews. Paternal inheritance lution: Analysis and Recommendations - 

rights of illegitimates under Mississippi American Law Institute (Matthew 

law: greater than equal protection?, 53 Bender). 

Miss. L. J. 303, June, 1983. Gold-Bikin, Kolodny, Koritzinsky, 

Practice References. Family Law Lit- Stark> D i vorce Practice Handbook 

igation Guide with Forms: Discovery, Ev- (Michie) 

idence THal Practice (Matthew Bender) child Custod and visitation Law and 

Rutkin Family Law and Pract.ce (Mat- practice (Matthew Bender) 
tnew Bender). 

§ 93-9-3. Construction. 

Nothing herein contained shall be construed as abridging the power and 
jurisdiction of the chancery courts of the State of Mississippi, exercised over 
the estates of minors, nor as an abridgment of the power and authority of said 
chancery courts or the chancellor in vacation or chancery clerk in vacation to 
appoint guardians for minors. The Uniform Law on Paternity shall be so 
interpreted and construed as to effectuate its general purpose to make uniform 
the laws of those states which enact it. 

SOURCES: Codes, 1942, § 383-23; Laws, 1962, ch. 312, § 23, eff from and after 
July 1, 1962. 

§ 93-9-5. Application of Uniform Law on Paternity. 

Sections 93-9-1 through 93-9-49 apply to all cases of birth out of lawful 
matrimony as denned in Section 93-9-7. 

SOURCES: Codes, 1942, § 383-25; Laws, 1962, ch. 312, § 25, eff from and after 
July 1, 1962. 

JUDICIAL DECISIONS 

1. In general. that the law is applicable to all fathers of 

This section [Code 1942, § 383-25] illegitimate children, irrespective of the 

makes clear the legislative intent, indi- date of birth. Dunn v. Grisham, 250 Miss, 

cated in the Uniform Law on Paternity, 74, 157 So. 2d 766 (1963). 

§ 93-9-7. Obligations of father. 

The father of a child which is or may be born out of lawful matrimony is 
liable to the same extent as the father of a child born of lawful matrimony, 
whether or not the child is born alive, for the reasonable expense of the 
mother's pregnancy and confinement, and for the education, necessary support 
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and maintenance, and medical and funeral expenses of the child. A child born 
out of lawful matrimony also includes a child born to a married woman by a 
man other than her lawful husband. 

SOURCES: Codes, 1942, § 383-01; Laws, 1962, ch. 312, § 1, eff from and after 
July 1, 1962. 

Cross References — Support of illegitimate children by department of public 
welfare, see § 43-15-5. 
Aid to dependent children, see §§ 43-17-1 et seq. 

Status of illegitimate child under workmen's compensation law, see § 71-3-3. 
Claim against estate of father for liabilities under this section, see § 93-9-13. 
Joinder of natural parent or parents in adoption proceedings, see § 93-17-5. 
Adultery and fornication generally, see §§ 97-29-1 et seq. 
Penalty for second offense of bastardy, see § 97-29-11. 

JUDICIAL DECISIONS 



1. In general. 

Even in cases in which a parent has 
extraordinary wealth, the essential pur- 
pose of child support remains the support 
of the child. Moulds v. Bradley, 791 So. 2d 
220 (Miss. 2001). 

Under Mississippi law, the father of a 
child born out of lawful matrimony, in- 
cluding a child born to a married woman 
by a man other than her husband, is liable 
to the same extent as a legal father for his 
child's necessary support and mainte- 
nance. Ingalls Shipbuilding Corp. v. 
Neuman, 322 F. Supp. 1229 (S.D. Miss. 
1970), aff'd, 448 F.2d 773 (5th Cir. 1971). 

Where no error in jury's verdict and 
order of filiation was found, and where 
sufficient evidence of father's ability to 
pay and child's reasonable needs was of- 
fered so that matter should have been 
resolved by court below in favor of order 
for support, remand for determination of 



support obligations of father pursuant to 
§ 93-9-7 and for entry of final order of 
filiation providing for support, education, 
and expenses of child as provided in § 93- 
9-29 was appropriate. Clark v. Whiten, 
508 So. 2d 1105 (Miss. 1987). 

The Uniform Law on Paternity applies 
to children born before, as well as after, its 
effective date. Dunn v. Grisham, 250 Miss. 
74, 157 So. 2d 766 (1963). 

Application of the Uniform Law on Pa- 
ternity in the case of children born before 
its effective date does not contravene con- 
stitutional prohibition of ex post facto 
laws. Dunn v. Grisham, 250 Miss. 74, 157 
So. 2d 766 (1963). 

The purpose of the Uniform Law on 
Paternity is to make provision for the 
support of a dependent illegitimate child. 
Dunn v. Grisham, 250 Miss. 74, 157 So. 2d 
766 (1963). 



RESEARCH REFERENCES 



ALR. Right of putative father to visit 
illegitimate child. 15 A.L.R.3d 887. 

Rights and obligations resulting from 
human artificial insemination. 83 
A.L.R.4th 295. 

Liability of Father for Retroactive Child 
Support on Judicial Determination of Pa- 
ternity. 87 A.L.R.5th 361. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children §§ 1, 89, 91, 92. 



5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Forms 22 et seq. (support; custody); 
Forms 91 et seq. (civil filiation, bastardy, 
or paternity proceedings). 

3AAm. Jur. Legal Forms 2d, Bastards 
§§ 40:11 et seq. (support agreements). 

10 Am. Jur. Trials, Disputed Paternity 
Cases §§ 1 et seq. 
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2 Am. Jur. Proof of Facts, Bastards, CJS. 14 C.J.S., Children-Out-of-Wed- 

Proof No. 1 (fatherhood of illegitimate lock §§ 1, 2, 40, 42, 43. 
child). 

19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

§ 93-9-9. Enforcement; attorney's fees and costs; surname of 
child. 

(1) Paternity may be determined upon the petition of the mother, or 
father, the child or any public authority chargeable by law with the support of 
the child; provided that such an adjudication after the death of the defendant 
must be made only upon clear and convincing evidence. If paternity has been 
lawfully determined, or has been acknowledged in writing according to the 
laws of this state, the liabilities of the noncustodial parent may be enforced in 
the same or other proceedings by the custodial parent, the child, or any public 
authority which has furnished or may furnish the reasonable expenses of 
pregnancy, confinement, education, necessary support and maintenance, and 
medical or funeral expenses for the custodial parent or the child. The trier of 
fact shall receive without the need for third-party foundation testimony 
certified, attested or sworn documentation as evidence of (a) childbirth records; 
(b) cost of filing fees; (c) court costs; (d) services of process fees; (e) mailing cost; 
(f) genetic tests and testing fees; (g) the department's attorney's fees; (h) in 
cases where the state or any of its entities or divisions have provided medical 
services to the child or the child's mother, all costs of prenatal care, birthing, 
postnatal care and any other medical expenses incurred by the child or by the 
mother as a consequence of the mother's pregnancy or delivery; and (i) funeral 
expenses. All costs and fees shall be ordered paid to the Department of Human 
Services in all cases successfully prosecuted with a minimum of Two Hundred 
Fifty Dollars ($250.00) in attorney's fees or an amount determined by the court 
without submitting an affidavit. However, proceedings hereunder shall not be 
instituted by the Department of Human Services after the child has reached 
the age of eighteen (18) years but proceedings may be instituted by a private 
attorney at any time until such child attains the age of twenty-one (21) years 
unless the child has been emancipated as provided in Section 93-5-23 and 
Section 93-11-65. In the event of court-determined paternity, the surname of 
the child shall be that of the father, unless the judgment specifies otherwise. 

(2) If the alleged father in an action to determine paternity to which the 
Department of Human Services is a party fails to appear for a scheduled 
hearing after having been served with process or subsequent notice consistent 
with the Rules of Civil Procedure, his paternity of the child(ren) shall be 
established by the court if an affidavit sworn to by the mother averring the 
alleged father's paternity of the child has accompanied the complaint to 
determine paternity. Said affidavit shall constitute sufficient grounds for the 
court's finding of the alleged father's paternity without the necessity of the 
presence or testimony of the mother at the said hearing. The court shall, upon 
motion by the Department of Human Services, enter a judgment of paternity. 
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Any person who shall willfully and knowingly file a false affidavit shall be 
subject to a fine of not more than One Thousand Dollars ($1,000.00). 

(3) Upon application of both parents to the State Board of Health and 
receipt by the State Board of Health of a sworn acknowledgement of paternity 
executed by both parents subsequent to the birth of a child born out of wedlock, 
the birth certificate of the child shall be amended to show such paternity if 
paternity is not shown on the birth certificate. Upon request of the parents for 
the legitimization of a child under this section, the surname of the child shall 
be changed on the certificate to that of the father. 

(4)(a) A signed voluntary acknowledgment of paternity is subject to the 
right of any signatory to rescind the acknowledgment within the earlier of: 
(i) Sixty (60) days; or 

(ii) The date of a judicial proceeding relating to the child, including a 
proceeding to establish a support order, in which the signatory is a party, 
(b) After the expiration of the sixty-day period specified in subsection 
(4)(a)(i) of this section, a signed voluntary acknowledgment of paternity may 
be challenged in court only on the basis of fraud, duress or material mistake 
of fact, with the burden of proof upon the challenger; the legal responsibil- 
ities, including child support obligations, of any signatory arising from the 
acknowledgment may not be suspended during the pendency of the chal- 
lenge, except for good cause shown. 

SOURCES: Codes, 1942, § 383-02; Laws, 1962, ch. 312, § 2; Laws, 1981, ch. 529, 
§ 2; Laws, 1989, ch. 438, § 1; Laws, 1994, ch. 614, § 2; Laws, 1996, ch. 339, § 1; 
Laws, 1997, ch. 588, § 143; Laws, 1999, ch. 512, § 10; Laws, 2003, ch. 514, § 6, 
eff from and after passage (approved Apr. 19, 2003.) 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Amendment Notes — The 2003 amendment added the next- to-last sentence in (1). 

Cross References — Jurisdiction of family masters in chancery with respect to 
paternity matters brought pursuant to the Mississippi Uniform Law on Paternity 
(§§ 93-9-1 et seq.), see § 9-5-255. 

Name of the father to be added to birth certificate if notarized affidavit by both 
parents acknowledging paternity is received on the form prescribed or as provided in 
this section, see § 41-57-23. 

Criminal offense of non-support of children, see § 97-5-3. 

JUDICIAL DECISIONS 

1. In general. 1. In general. 

2. Constitutionality. The general purpose of this statute 

3. Limitations of actions. [Code 1972, § 93-9-9] is to provide a uni- 

4. Standing — alleged father. form system of enforcement of the obliga- 

5. — Department of Public Welfare. tion of the father of a child which is born 

6. Venue. out of lawful matrimony to bear the rea- 

7. Proof of paternity. sonable expenses of the mother's preg- 

8. Fees and expenses. nancy and confinement and the education, 
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support, maintenance, medical and fu- 
neral expenses for the child, and nothing 
in this section deprives the chancery court 
of the power to entertain a suit under 
Code 1972, § 93-11-65, where the suit is 
based on the averment that the child was 
born in wedlock or that the child was one 
of the marriage within the meaning of 
Code 1972, § 91-1-15. Harper v. Harper, 
300 So. 2d 132 (Miss. 1974). 

Mississippi's wrongful death statute 
which does not permit an illegitimate 
child to sue for or recover damages for the 
wrongful death of the father, where the 
father has not acknowledged the child, 
does not deny an illegitimate child who 
had not been acknowledged by the de- 
ceased equal protection of the laws, in 
view of the fact that it is a simple matter 
to prove the maternity of an illegitimate 
child, but it is infinitely more complex and 
difficult to prove paternity, and in Missis- 
sippi the requirements are simple and 
easy for a father to legitimize his child 
under the law. Sanders v. Tillman, 245 So. 
2d 198 (Miss. 1971). 

The only issue to be tried by the jury in 
a bastardy case is whether the defendant 
was the father of the child born to the 
plaintiff, and the introduction of evidence 
for the purpose of contradicting the defen- 
dant on his testimony that he had not 
made another woman pregnant consti- 
tuted reversible error; for the effect of the 
introduction of such evidence was to con- 
tradict the defendant on a matter imma- 
terial to the issue before the court. Price v. 
Simpson, 205 So. 2d 642 (Miss. 1968). 

The basis of liability under the Uniform 
Law on Paternity is not the fathering of 
the illegitimate child, but the purpose of 
such law is to make provision for the 
support of the illegitimate child if and 
when it becomes a dependent child under 
the law. Dunn v. Grisham, 250 Miss. 74, 
157 So. 2d 766 (1963). 

The Uniform Law on Paternity places 
certain limitations on the rights of claim- 
ants under it. Dunn v. Grisham, 250 Miss. 
74, 157 So. 2d 766 (1963). 

A proceeding under the Uniform Law on 
Paternity is civil in nature, save as it 
provides for the arrest of a recalcitrant 
defendant. Dunn v. Grisham, 250 Miss. 
74, 157 So. 2d 766 (1963). 



2. Constitutionality. 

State statutory presumption that hus- 
band of child's mother is child's father did 
not violate unwed putative father's proce- 
dural and substantive due process rights 
under Fourteenth Amendment; child had 
no due process right to maintain filial 
relationships with both putative father 
and mother's husband, and statute did not 
violate child's equal protection rights. In 
determining whether due process liberty 
interest exists regarding an asserted 
right, inquiry focuses on whether most 
specific relevant societal tradition that 
can be identified protects such a right. 
Michael H. v. Gerald D., 491 U.S. 110, 109 
S. Ct. 2333, 105 L. Ed. 2d 91 (1989), reh'g 
denied, 492 U.S. 937, 110 S. Ct. 22, 106 L. 
Ed. 2d 634 (1989), reh'g denied, 499 U.S. 
984, 111 S. Ct. 1645, 113 L. Ed. 2d 739 
(1991), motion to amend denied, 504 U.S. 
905, 112 S. Ct. 1931, 118 L. Ed. 2d 538 
(1992). 

Mississippi Code § 93-9-9 is constitu- 
tional as against a contention that it dis- 
criminates against a class of non-welfare 
recipient mothers as well as a class of 
alleged fathers of children born to welfare 
recipient mothers. Minor v. State Dep't of 
Pub. Welfare, 486 So. 2d 1253 (Miss. 
1986). 

3. Limitations of actions. 

Though a 29-year-old alleged son filed a 
paternity action not to enforce his alleged 
father's child support obligations, but for 
the sole purpose of knowing his ancestry, 
the trial court properly dismissed the case 
as time-barred; whether Miss. Code Ann. 
§§ 93-9-9 or 15-1-49 was the applicable 
statute of limitations was immaterial, as 
under the first, his suit was time-barred 
when he turned 21, and under the second, 
when he turned 24 (i.e., three years after 
he turned 21).. Autrey v. Parson, 864 So. 
2d 294 (Miss. Ct. App. 2003). 

The doctrine of laches cannot be applied 
in a paternity action brought by a state 
agency on behalf of a minor within the 
statutory limitation period; as a matter of 
public policy, the "best interest of the 
child" outweighs whatever inconvenience 
the putative father may experience as a 
result of delay. Mississippi Dep't of Hu- 
man Servs. v. Molden, 644 So. 2d 1230 
(Miss. 1994). 
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Laches cannot be asserted against a 
minor child in a suit to determine the 
child's paternity. McGlaston ex rel. 
McGlaston v. Cook, 576 So. 2d 1268 (Miss. 
1991). 

A child born out of wedlock is not lim- 
ited to one year limitation imposed on 
mothers by Mississippi Code § 93-9-9; 
rather, such child, by its next friend, has 
right to petition to have paternity deter- 
mined which is limited only by Mississippi 
Code § 93-9-13. Minor v. State Dep't of 
Pub. Welfare, 486 So. 2d 1253 (Miss. 
1986). 

Under this section the limitation on the 
time during which the mother may com- 
mence proceedings is not applicable to the 
child; thus, in an action brought by the 
child and not by the mother, in which the 
status of the mother as next friend was 
clearly set forth in the petition, the one 
year limitation was not applicable. 
Palmer v. Mangum, 338 So. 2d 1002 (Miss. 
1976). 

Paternity proceedings initiated by two 
infants each of whom was over a year old, 
were not barred by the section [Code 1942, 
§ 383-02], which merely prohibits such 
proceedings from being instituted by the 
mother after the child has reached the age 
of one year. Sandifer v. Womack, 230 So. 
2d 212 (Miss. 1970). 

4. Standing — alleged father. 

The alleged natural father of a child had 
standing to bring a paternity action, 
against himself individually and the 
child's mother, as the child's "next friend." 
Karenina ex rel. Vronsky v. Presley, 526 
So. 2d 518 (Miss. 1988). 

5. — Department of Public Welfare. 

Where children are receiving public as- 
sistance from the Department of Human 
Services, the department has legal stand- 
ing to bring an action against an alleged 
father to determine the paternity of those 
children, where the children are pre- 
sumed to be the legitimate children of 
their mother's husband by virtue of hav- 
ing been born to a lawful marriage. De- 
partment of Human Servs. v. Gaddis, 730 
So. 2d 1116 (Miss. 1998). 

Mississippi Code § 93-9-9 combined 
with Mississippi Code § 43-19-35 grant 
the Department of Public Welfare the 



right to petition the chancery court to 
have the paternity of a child born out of 
wedlock determined, and the depart- 
ment's right is independent of the moth- 
er's which is limited by the first indicated 
statute to one year from the birth of the 
child. Minor v. State Dep't of Pub. Welfare, 
486 So. 2d 1253 (Miss. 1986). 

In a proceeding brought by the legal 
section of the department of public wel- 
fare, pursuant to Miss. Code Ann. §§ 43- 
19-31 and 93-9-9, to adjudicate paternity 
and responsibility for child support, the 
mother is not a necessary party; the only 
interest of the department of public wel- 
fare is in seeing that the taxpayers are 
relieved of some, or all of the burden in 
supporting an indigent child. McCollum v. 
State Dep't of Pub. Welfare, 447 So. 2d 650 
(Miss. 1984). 

Since child support is usually furnished 
by the state department of public welfare, 
that agency now has the right, where it 
provides such support, to petition the 
court for an adjudication of paternity and 
an order requiring the putative father to 
support his child. Dunn v. Grisham, 250 
Miss. 74, 157 So. 2d 766 (1963). 

6. Venue. 

Proper venue for an action involving 
determination of paternity would be the 
county where the father resides if he re- 
sides or is domiciled within the state, even 
though the action also involved a determi- 
nation of child support, for which proper 
venue would be the county of the mother's 
residence, the county of the father's resi- 
dence, or the county of the child's resi- 
dence. Metts v. State Dep't of Pub. Wel- 
fare, 430 So. 2d 401 (Miss. 1983). 

7. Proof of paternity. 

In a proceeding to establish the pater- 
nity of an infant, an instruction to the jury 
regarding blood tests submitted into evi- 
dence constituted reversible error where 
the blood tests established a 99.99 percent 
probability that the defendant was the 
father, and the instruction stated that the 
blood tests were "not conclusive of the 
issue of paternity and merely establish 
that out of the black male population it is 
biologically possible for the defendant to 
be the father"; although the test results 
did not constitute conclusive evidence of 
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paternity, it was error to instruct the jury 
that the tests meant that paternity was a 
biological "possibility" since this language 
tended to discredit the evidence in that it 
reduced the 99.99 percent probability to a 
mere possibility. Department of Human 
Servs. v. Moore, 632 So. 2d 929 (Miss. 
1994). 

In a proceeding to establish the pater- 
nity of an infant, an instruction to the jury 
regarding the issue of whether the mother 
and the defendant had sexual intercourse 
during the period of probable conception 
constituted reversible error where the in- 
struction stated that the jury would have 
to find that the couple had sexual inter- 
course without regard to the blood test 
results, which established a 99.99 percent 
probability that the defendant was the 
infant's father, or that the tests could not 
be a factor in the jury's conclusion on this 
question of fact; although such test re- 
sults, standing alone, are insufficient to 
prove this element of a paternity claim, 
test results of this nature are relevant to 
whether sexual intercourse took place 
during the period of possible conception 
since they tend to make the existence of 
the fact that sexual intercourse took place 
during that time period more probable. 
Department of Human Servs. v. Moore, 
632 So. 2d 929 (Miss. 1994). 

In a proceeding to establish the pater- 
nity of an infant, statements made by the 
defendant's attorney during closing argu- 



ment that the mother was unmarried and 
had illegitimate children other than the 
infant in question were improper; the 
statements were irrelevant to the issue of 
whether the defendant was the infant's 
father as they had no tendency to make 
the proposition that the defendant was 
the father any more or less probable. De- 
partment of Human Servs. v. Moore, 632 
So. 2d 929 (Miss. 1994). 

Undisputed evidence that there was 
sexual intercourse between mother of 
child on whose behalf petition for order of 
filiation and support has been filed and 
alleged father, that no birth control was 
used, that mother's menstrual periods 
stopped after intercourse, that child was 
born in what could easily be deemed nor- 
mal gestation period following inter- 
course, and that alleged father made dec- 
larations and admissions acknowledging 
child is sufficient to present at least prima 
facie case that alleged father is in fact 
father of child. Gordon v. Wheat, 465 So. 
2d 1087 (Miss. 1985). 

8. Fees and expenses. 

The natural and legal father of the 
minor child, who was not the mother's 
husband at the time, was required to pay 
attorney's fees and expenses to both the 
putative father and the biological mother, 
as well as back child support and out- 
standing medical bills for the child. R.E. v. 
C.E.W., 752 So. 2d 1019 (Miss. 1999). 



ATTORNEY GENERAL OPINIONS 



An acknowledgment of paternity in the 
manner prescribed prior to July 1, 1994, 
was sufficient to impose liability upon the 
natural father. Taylor, January 9, 1998, 
AG. Op. #97-0813. 

Where the chancery court is contem- 
plating issuing an order directing the De- 
partment of Health to change a birth 
certificate in fact situations covered by 
Section 41-57-23, the chancery court 



should require that the Department of 
Health be made a party to the lawsuit; 
nevertheless, in cases where a chancery 
court has ordered the Department of 
Health to make a correction to a birth 
certificate without having first made the 
department a party, the department 
should proceed based on that court order. 
Thompson, Jr., Oct. 26, 2000, AG. Op. 
#2000-0507. 



RESEARCH REFERENCES 



ALR. Effect of death of child prior to 
institution of bastardy proceedings by 
mother. 7 A.L.R.2d 1397. 



Maintainability of bastardy proceedings 
by infant prosecutrix in her own name and 
right. 50 A.L.R.2d 1029. 
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Propriety and effect, in bastardy case, of 
instructions that child is likely to become 
public charge, that or the like. 51 A.L.R.2d 
940. 

Right of nonresident mother to main- 
tain bastardy proceedings. 57 A.L.R.2d 
689. 

Maintainability of bastardy proceedings 
against infant defendant without appoint- 
ment of guardian ad litem. 69 A.L.R.2d 
1379. 

Lump-sum compromise and settlement, 
or release, of bastardy claim or of bastardy 
or paternity proceedings. 84 A.L.R.2d 524. 

Avoidance of lump-sum settlement or 
release of bastardy claim on grounds of 
fraud, mistake, or duress. 84 A.L.R.2d 
593. 

Effect of marriage of woman to one 
other than defendant upon her right to 
institute or maintain bastardy proceed- 
ing. 98 A.L.R.2d 256. 

Bastardy proceedings: Propriety of ex- 
hibition of child to jury to show family 
resemblance, or lack of it, on issue of 
paternity. 55 A.L.R.3d 1087. 

Death of putative father as precluding 
action for determination of paternity or 
for child support. 58 A.L.R.3d 188. 

Admissibility, in disputed paternity pro- 
ceedings, of evidence to rebut mother's 
claim of prior chastity. 59 A.L.R.3d 659. 

Statute of limitations in illegitimacy or 
bastardy proceedings. 59 A.L.R.3d 685. 

Long- arm statutes: obtaining jurisdic- 
tion over nonresident parent in filiation or 
support proceeding. 76 A.L.R.3d 708. 

Determination of paternity of child as 
within scope of proceeding under Uniform 
Reciprocal Enforcement of Support Act. 81 
A.L.R.3d 1175. 

Statutes limiting time for commence- 
ment of action to establish paternity of 



illegitimate child as violating child's con- 
stitutional rights. 16 A.L.R.4th 926. 

Right of illegitimate child to maintain 
action to determine paternity. 19 
A.L.R.4th 1082. 

Necessity or propriety of appointment of 
independent guardian for child who is 
subject of paternity proceedings. 70 
A.L.R.4th 1033. 

Rights and obligations resulting from 
human artificial insemination. 83 
A.L.R.4th 295. 

Right of Illegitimate Child to Maintain 
Action to Determine Paternity. 86 
A.L.R.5th 637. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children §§ 78 et seq. 

5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Forms 21 et seq. (support; custody). 

5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Forms 91 et seq. (civil filiation, 
bastardy, or paternity proceedings). 

3AAm. Jur. Legal Forms 2d, Bastards 
§§ 40:11 et seq. (support agreements). 

10 Am. Jur. Trials, Disputed Paternity 
Cases §§ 1 et seq. 

2 Am. Jur. Proof of Facts, Bastards, 
Proof No. 1 (fatherhood of illegitimate 
child). 

19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

CJS. 14 C.J.S., Children-Out-of-Wed- 
lock §§ 110 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March 1982. 

1984 Mississippi Supreme Court Re- 
view: Domestic Relations. 55 Miss. L. J. 
113, March, 1985. 

1987 Mississippi Supreme Court Re- 
view, Paternity. 57 Miss. L. J. 540, August, 
1987. 



§ 93-9-11. Limitation on recovery from father. 

The father's liabilities for past education and necessary support and 
maintenance and other expenses are limited to a period of one (1) year next 
preceding the commencement of an action. 

SOURCES: Codes, 1942, § 383-03; Laws, 1962, ch. 312, § 3, eff from and after 
July 1, 1962. 
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1. In general. 

Issue of back child support was dis- 
missed where, if the father wanted the 
chancellor to factor in specific consider- 
ations with regard to the back child sup- 
port, he should have entered them into 
evidence at trial; the father made no men- 
tion as to any specific considerations he 
may have had regarding child support 
from 1997 to 2001. McClee v. Simmons, 
834 So. 2d 61 (Miss. Ct. App. Dec. 17, 
2002). 

Chancellor did not err in finding that 
the father was liable for one year of past- 
due child support where the plain mean- 
ing of Miss. Code Ann. § 93-9-11 was such 
that the non-custodial parent could only 
be liable for up to one year. Hill v. 
Brinkley, 840 So. 2d 778 (Miss. Ct. App. 
2003). 



One-year limitation on a father's liabil- 
ity for past, necessary support and main- 
tenance was just that, a limit; limitation 
was not a statutory requirement on the 
amount of support a father was ordered to 
pay. Burnett v. Burnett, 792 So. 2d 1016 
(Miss. Ct. App. 2001). 

The natural and legal father of the 
minor child, who was not the mother's 
husband at the time, was required to pay 
attorney's fees and expenses to both the 
putative father and the biological mother, 
as well as back child support and out- 
standing medical bills for the child. R.E. v. 
C.E.W., 752 So. 2d 1019 (Miss. 1999). 

The Uniform Law on Paternity places 
certain limitations on the rights of claim- 
ants under it. Dunn v. Grisham, 250 Miss. 
74, 157 So. 2d 766 (1963). 



RESEARCH REFERENCES 



ALR. Liability of Father for Retroactive 
Child Support on Judicial Determination 
of Paternity. 87 A.L.R.5th 361. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children § 43. 

5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Form 103 (answer in paternity ac- 



tion alleging statute of limitations as de- 
fense); Form 104 (answer in paternity 
action alleging laches as defense). 

19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

CJS. 14 C.J.S., Children-Out-Of-Wed- 
lock § 81. 



§ 93-9-13. Limitation on recovery from father's estate. 

The obligation of the estate of the father for liabilities under Section 93-9-7 
is limited to amounts accrued prior to his death. However, in order to hold the 
estate of the father liable under Section 93-9-7, the action must be filed within 
one (1) year after the death of the father or within ninety (90) days after the 
first publication of notice to creditors to present their claims, whichever is less. 

SOURCES: Codes, 1942, § 383-04; Laws, 1962, ch. 312, § 4; Laws, 1981, ch 529, 
§ 3, eff from and after July 1, 1981. 



JUDICIAL DECISIONS 



1. In general. 

A child born out of wedlock is not lim- 
ited to one year limitation imposed on 
mothers by Mississippi Code § 93-9-9; 
rather, such child, by its next friend, has 
right to petition to have paternity deter- 
mined which is limited only by Mississippi 



Code § 93-9-13. Minor v. State Dep't of 
Pub. Welfare, 486 So. 2d 1253 (Miss. 
1986). 

The Uniform Law on Paternity places 
certain limitations on the rights of claim- 
ants under it. Dunn v. Grisham, 250 Miss. 
74, 157 So. 2d 766 (1963). 
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RESEARCH REFERENCES 

ALR. Death of putative father as pre- CJS. 14 C.J.S., Children-Out-of-Wed- 

cluding action for determination of pater- lock § 80. 

nity or for child support. 58 A.L.R.3d Law Reviews. Symposium on Missis- 

188. sippi Rules of Civil Procedure: Pretrial 

Am Jur. 41 Am. Jur. 2d, Illegitimate Procedure, Applicability of Rules, and Ju- 

Children § 57. risdiction and Venue — Rules 16, 81 and 

3A Am. Jur. Legal Forms 2d, Bastards 82. 52 Miss. L. J. 105, March, 1982. 
§§ 40:11 et seq. (support agreements). 

§ 93-9-15. Jurisdiction and remedies; right to trial by jury. 

The county court, the circuit court, or the chancery court has jurisdiction 
of an action under Sections 93-9-1 through 93-9-49, and all remedies for the 
enforcement of orders for expenses of pregnancy and confinement for a wife, or 
for education, necessary support and maintenance, or funeral expenses for 
legitimate children shall apply. The defendant must defend the cause in 
whichever court the action is commenced. The court has continuing jurisdic- 
tion to modify or revoke an order and to increase or decrease amounts fixed by 
order for future education and necessary support and maintenance. All 
remedies under the Uniform Reciprocal Enforcement of Support Act, and 
amendments thereto, are available for enforcement of duties of support and 
maintenance under Sections 93-9-1 through 93-9-49. Parties to an action to 
establish paternity shall not be entitled to a jury trial. 

SOURCES: Codes, 1942, § 383-05; Laws, 1962, ch. 312, § 5; Laws, 1966, ch. 319, 
§ 1; Laws, 1997, ch. 588, § 135; Laws, 2000, ch. 530, § 4, eff from and after 
July 1, 2000. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Laws, 1999, ch. 432, § 1, provides that: 

"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 
Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 

Cross References — Jurisdiction of chancery court in general, see § 9-5-81. 

Jurisdiction of family masters in chancery with respect to paternity matters brought 
pursuant to the Mississippi Uniform Law on Paternity (§§ 93-9-1 et seq.), see 
§ 9-5-255. 

General jurisdiction of circuit court, see § 9-7-81. 

Remedies under Uniform Interstate Family Support Act, see §§ 93-25-15 et seq. 
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In general. 
Jurisdiction. 



1. In general. 

In simultaneous divorce and paternity 
actions, the biological father sought to 
have parental rights terminated, and the 
husband, who believed for years that the 
husband was the child's father, sought to 
be declared the child's legal father, but 
joinder of claims was not allowed, and 
with regard to the separate paternity ac- 
tion, the biological father was ordered to 
pay child support until some further order 
in the divorce proceedings supplanted 
that obligation. Griffith v. Pell, — So. 2d 
— , 2003 Miss. App. LEXIS 786 (Miss. Ct. 
App. Sept. 2, 2003). 

Absent some statutory pronouncement, 
as long as a defendant in a paternity 
action has a right to a jury trial, paternity 
test results, even though showing a high 
probability of paternity, cannot be conclu- 
sive as a matter of law; the weight to be 
given such evidence, along with the cred- 
ibility of the parties involved, remains a 
question for the chancery court or the jury. 
Thus, a chancery court did not abuse its 
discretion in denying a plaintiff's motion 
for a new trial after the jury found that 
the defendant was not the father, even 
though human leukocyte antigen test re- 
sults showed that there was a probability 
of 99.59649 percent that the defendant 
was the child's father, where there was a 
delay of nearly 12 years between the birth 
of the child and the filing of the paternity 
suit, the defendant testified that he had 
no knowledge of his alleged paternity un- 
til the filing of the suit, the plaintiff did 
not fare well under cross-examination, 
cross-examination of the defendant was 
practically non-existent, and the jury was 
able to view the mother, daughter, and 
putative father. Chisolm v. Eakes, 573 So. 
2d 764 (Miss. 1990). 

Right of trial by jury afforded by § 93- 
9-15 applies only to issue of paternity, but 
where each party waives any right to have 
attorney's fee issue resolved by court such 
waiver will be given effect, and where 
question of an award of attorneys fees is 
submitted to jury as trier of fact, party 



seeking fee must prove, inter alia, reason- 
able necessity of rendering of services and 
spending amount of time for which fee is 
charged, as well as reasonableness of 
hourly rate. Clark v. Whiten, 508 So. 2d 
1105 (Miss. 1987). 

Statute makes trial by jury available 
only on issue of paternity, but where party 
waives right to have issue of support and 
maintenance considered by court alone, 
appellate court will not interfere. Clark v. 
Whiten, 508 So. 2d 1105 (Miss. 1987). 

Defendant in paternity action not enti- 
tled to 12 person jury, because § 93-9-15 
does not suggest number of jurors that 
may be required but only ensures that 
defendants are entitled to trial by jury; 
nor does § 31 of Constitution mandate 
juries of 12 persons in any court. Clark v. 
Whiten, 508 So. 2d 1105 (Miss. 1987). 

In action to determine paternity, puta- 
tive father had right to resort to immate- 
rial and irrelevant matter on baptismal 
record to contradict and impeach mother. 
Cranmer v. Baylis, 493 So. 2d 977 (Miss. 
1986). 

In a proceeding to determine paternity, 
reference to an alleged finding of pater- 
nity by the county youth court was highly 
prejudicial to defendant's case and re- 
quired reversal, in that the youth court 
had no authority to determine paternity; 
moreover, it was error for the trial court to 
admit into evidence any references to 
blood tests performed on the parties pur- 
suant to § 93-9-21, where the trial court 
refused to allow the reports themselves to 
be introduced as an exhibit, and where the 
trial court did not call the expert who had 
conducted the tests to testify as to his 
findings. Davis v. Washington ex rel. 
Johnny, 453 So. 2d 712 (Miss. 1984). 

Chancery courts have general jurisdic- 
tion over bastardy proceedings, for the 
main purposes of such proceedings are to 
provide support and education for bastard 
children, to prevent such children from 
becoming public charges, and to provide 
the mother assistance in discharging her 
duty to support and educate such chil- 
dren. Sturdivant v. Henderson, 186 So. 2d 
478 (Miss. 1966). 

This section [Code 1942, § 383-05] can 
have no reference to a final order estab- 
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lishing paternity, and such an order, when 
it becomes final, occupies the same status 
as any other final judgment and is only 
subject to being set aside, vacated, or 
annulled under the same circumstances 
and for the same reasons as apply to 
judgments generally. Lawrence v. Grant, 
184 So. 2d 412 (Miss. 1966). 

2. Jurisdiction. 

Paternity actions can never be brought 
in youth court. Under Miss. Code Ann. 



§ 93-9-15, the county court, the circuit 
court, or the chancery court has jurisdic- 
tion of actions relating to paternity and 
the support of illegitimate children; the 
youth court does not have jurisdiction 
over those matters, and is unable to act to 
establish the paternity of a child within 
its jurisdiction. Helmert v. Biffany, 842 So. 
2d 1287 (Miss. 2003). 



ATTORNEY GENERAL OPINIONS 



There is no provision for county court 
judge, except when sitting as youth court 
judge, to hear or determine custody mat- 



ter, although county court previously de- 
termined paternity in action. Coleman, 
Jan. 12, 1994, A.G. Op. #93-0974. 



RESEARCH REFERENCES 



ALR. Long- arm statutes: obtaining ju- 
risdiction over nonresident parent in fili- 
ation or support proceeding. 76 A.L.R.3d 
708. 

Paternity proceedings: right to jury 
trial. 51 A.L.R.4th 565. 

Family court jurisdiction to hear con- 
tract claims. 46 A.L.R.5th 735. 

"Domestic relations" exception to juris- 
diction of federal courts under diversity of 
citizenship provisions of 28 USCS 
§ 1332(a). 100 A.L.R. Fed. 700. 



Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children §§ 41, 42. 

10 Am. Jur. 2d, Bastards § 123.7. 

10 Am. Jur. Trials, Disputed Paternity 
Cases §§ 24-27, 73. 

CJS. 14 C.J.S., Children-Out-of-Wed- 
lock §§ 83 et seq., 115. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure. Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 93-9-17. Venue. 

(1) An action under Sections 93-9-1 through 93-9-49 may be brought in 
the county where the alleged father is present or has property; or in the county 
where the mother resides; or in the county where the child resides. However, 
if the alleged father resides or is domiciled in this state, upon the motion of the 
alleged father filed within thirty (30) days after the date the action is served 
upon him, the action shall be removed to the county where the alleged father 
resides or is domiciled. If no such motion is filed by the alleged father within 
thirty (30) days after the action is served upon him, the court shall hear the 
action in the county in which the action was brought. 

(2) Subsequent to an initial filing in an appropriate court, any action 
regarding paternity, support, enforcement or modification and to which the 
Department of Human Services is a party may be heard in any county by a 
court which would otherwise have jurisdiction and is a proper venue. Upon 
written request by the Department of Human Services, the clerk of the court 
of the original county shall transfer a certified copy of the court file to the clerk 
of the appropriate transfer county without need for application to the court. 
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Such written request shall certify that the Department of Human Services has 
issued timely notification of the transfer in writing to all interested parties. 
Such written request and notice shall be entered into the court file by the 
transferring clerk of the transferring court. The transferred action shall 
remain on the docket of the transferred court in which the action is heard, 
subject to another such transfer. 

SOURCES: Codes, 1942, § 383-06; Laws, 1962, ch. 312, § 6; Laws, 1992, ch. 560 
§ 1; Laws, 1997, ch. 588, § 136, eff from and after July 1, 1997. 

Editor's Note — Laws, 1992, ch. 560, § 2, effective from and after passage 
(approved May 15, 1992) provides as follows: 

"SECTION 2. Nothing in this act shall affect any action for paternity commenced 
before the effective date of this act." 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Cross References — Venue of civil actions generally, see Chapter 11 of Title 11. 

JUDICIAL DECISIONS 



1. In general. 

Venue may be waived in paternity ac- 
tions. Atwood v. Hicks ex rel. Hicks, 538 
So. 2d 404 (Miss. 1989). 

A minor's attack upon a child support 
decree of approving his mother's settle- 
ment with his putative father on the 
ground that the decree was procured by 
fraud was required to be brought in the 
court wherein the decree was rendered, 
rather than in the court where the venue 
of a paternity action would be proper. 
Atwood v. Hicks ex rel. Hicks, 538 So. 2d 
404 (Miss. 1989). 

Putative father sued for support in both 
paternity proceeding under § 93-9-17 and 
support proceeding under § 43-19-33 has 
right to have cause heard in county in 
which he resides, if he is resident of state 
of Mississippi; defendant must timely as- 
sert right to venue in county of residence 
via Rule 12(b)(3) motion, and failure to do 
so amounts to waiver. Belk v. State Dep't 
of Pub. Welfare, 473 So. 2d 447 (Miss. 
1985). 

A suit to establish paternity and child 
support brought by the Department of 
Public Welfare would be remanded for the 
chancellor to determine whether to hear 
all the issues, including a cross bill 
against the natural mother for custody 
and a motion to make her a party, in 



which case he would have authority to 
hear the case under § 93-11-65 in that one 
of the issues would be child custody, or to 
transfer venue to the county of the natural 
father's residence pursuant to § 93-9-17. 
McCollum v. State Dep't of Pub. Welfare, 
447 So. 2d 650 (Miss. 1984). 

A person charged with being the natural 
father in a paternity action under both 
Miss. Code Ann. § 43-19-31 and Miss. 
Code Ann. § 93-9-9 is entitled to be sued 
in the county of his residence, in that the 
venue provision of Miss. Code Ann. § 93- 
9-17 would control; however, if the chan- 
cellor could have sustained the requested 
motion to make the mother a party and 
also entertained the submitted cross-bill 
praying for custody, the Chancery Court of 
the First Judicial District of Hinds County 
would have authority to hear the case, 
because one of the issues would have been 
child custody, and Miss. Code Ann. § 93- 
11-65 would have been applicable. 
McCollum v. State Dep't of Pub. Welfare, 
447 So. 2d 650 (Miss. 1984). 

Where proceedings involved determina- 
tion of both paternity and child support, 
defendant would be entitled to a jury trial 
on the issue of paternity, even though the 
child support statute did not require a 
jury trial. Metts v. State Dep't of Pub. 
Welfare, 430 So. 2d 401 (Miss. 1983). 
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RESEARCH REFERENCES 

ALR. Long-arm statutes: obtaining ju- Law Reviews. Symposium on Missis- 

risdiction over nonresident parent in fill- sippi Rules of Civil Procedure: Pretrial 

ation or support proceeding. 76 A.L.R.3d Procedure, Applicability of Rules, and Ju- 

708. risdiction and Venue — Rules 16, 81 and 

Am Jur. 41 Am. Jur. 2d, Illegitimate 82. 52 Miss. L. J. 105, March, 1982. 

Children §§ 41, 42. 1984 Mississippi Supreme Court Re- 

10 Am. Jur. Trials, Disputed Paternity v j ew: Domestic Relations. 55 Miss. L. J. 

Cases § 25. n3 March, 1985. 

CJS. 14 C.J.S., Children-Out-of-Wed- 
lock, § 84. 

§ 93-9-19. Time of trial; perpetuation of testimony. 

If the issue of paternity is raised in an action commenced during the 
pregnancy of the mother, the trial shall not, without the consent of the alleged 
father, be held until after the birth or miscarriage, but during such delay 
testimony may be perpetuated according to the laws of this state. 

SOURCES: Codes, 1942, § 383-07; Laws, 1962, ch. 312, § 7, eff from and after 
July 1, 1962. 

RESEARCH REFERENCES 

Law Reviews. Symposium on Missis- risdiction and Venue — Rules 16, 81 and 
sippi Rules of Civil Procedure: Pretrial 82. 52 Miss. L. J. 105, March, 1982. 
Procedure, Applicability of Rules, and Ju- 

§ 93-9-21. Blood tests and other tests; enforcement of order to 
submit; notice of witnesses testifying as to sexual inter- 
course with mother. 

(l)(a) In all cases brought pursuant to Title IV-D of the Social Security 
Act, upon sworn documentation by the mother, putative father, or the 
Department of Human Services alleging paternity, the department may 
issue an administrative order for paternity testing which requires the 
mother, putative father and minor child to submit themselves for paternity 
testing. The department shall send the putative father a copy of the 
Administrative Order and a Notice for Genetic Testing which shall include 
the date, time and place for collection of the putative father's genetic sample. 
The Department shall also send the putative father a Notice and Complaint 
to Establish Paternity which shall specify the date and time certain of the 
court hearing by certified mail, restricted delivery, return receipt requested. 
Notice shall be deemed complete as of the date of delivery as evidenced by 
the return receipt. The required notice may also be delivered by personal 
service upon the putative father in accordance with Rule 4 of the Mississippi 
Rules of Civil Procedure insofar as service of an administrative order or 
notice is concerned. 

(b) If the putative father does not submit to genetic testing, the court 
shall, without further notice, on the date and time previously set through the 
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notice for hearing, review the documentation of the refusal to submit to 
genetic testing and make a determination as to whether the complaint to 
establish paternity should be granted. The refusal to submit to such testing 
shall create a rebuttable presumption of an admission to paternity by the 
putative father. 

(c) In any case in which the Department of Human Services orders 
genetic testing, the department is required to advance costs of such tests 
subject to recoupment from the alleged father if paternity is established. If 
either party challenges the original test results, the department shall order 
additional testing at the expense of the challenging party. 

(2) The court, on its own motion or on motion of the plaintiff or the 
defendant, shall order the mother, the alleged father and the child or children 
to submit to genetic tests and any other tests which reasonably prove or 
disprove the probability of paternity. 

If any party refuses to submit to such tests, the court may resolve the 
question of paternity against such party or enforce its order for genetic testing 
as the rights of others and the interest of justice require. 

(3) Any party calling a witness or witnesses for the purpose of testifying 
that they had sexual intercourse with the mother at any possible time of 
conception of the child whose paternity is in question shall provide all other 
parties with the name and address of the witness at least twenty (20) days 
before the trial. If a witness is produced at the hearing for the purpose provided 
in this subsection but the party calling the witness failed to provide the 
twenty-day notice, the court may adjourn the proceeding for the purpose of 
taking a genetic test of the witness before hearing the testimony of the witness 
if the court finds that the party calling the witness acted in good faith. 

(4) The court shall ensure that all parties are aware of their right to 
request genetic tests under this section. 

(5)(a) Genetic tests shall be performed by a laboratory selected from the 
approved list as prepared and maintained by the Department of Human 
Services. 

(b) The Department of Human Services shall publicly issue a request 
for proposals, and such requests for proposals when issued shall contain 
terms and conditions relating to price, technology and such other matters as 
are determined by the department to be appropriate for inclusion or required 
by law. After responses to the request for proposals have been duly received, 
the department shall select the lowest and best bid(s) on the basis of price, 
technology and other relevant factors and from such proposals, but not 
limited to the terms thereof, negotiate and enter into contract(s) with one or 
more of the laboratories submitting proposals. The department shall prepare 
a list of all laboratories with which it has contracted on these terms. The list 
and any updates thereto shall be distributed to all chancery clerks. To be 
eligible to appear on the list, a laboratory must meet the following require- 
ments: 

(i) The laboratory is qualified to do business within the State of 

Mississippi; 
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(ii) The laboratory can provide test results in less than fourteen ( 14) 
days; and 

(hi) The laboratory must have participated in the competitive pro- 
curement process. 

SOURCES: Codes, 1942, § 383-08; Laws, 1962, ch. 312, § 8; Laws, 1987, ch. 455, 
§ 1; Laws, 1990, ch. 543, § 3; Laws, 1997, ch. 588, § 133; Laws, 1999, ch. 512, 
§ 2, eff from and after July 1, 1999. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

Cross References — Authorization for Child Support Unit to enter into contracts 

for the purpose of performing tests which the department may require, see § 43-19-31. 

JUDICIAL DECISIONS 



1. In general. 

2. Non-party witnesses. 

3. Refusal to submit to blood test. 

1. In general. 

Miss. Code Ann. § 93-9-21(1) (Rev. 
2000) requires neither DNA nor blood 
testing to establish paternity in cases of 
descent of an estate among illegitimate 
children. Jordan v. Baggett, 791 So. 2d 
308 (Miss. Ct. App. 2001). 

In a proceeding to establish paternity, 
upon motion by either the plaintiff or 
defendant for an order requiring blood 
tests, the trial judge must grant the mo- 
tion; no discretion is afforded the trial 
judge. Ivy v. Harrington, 644 So. 2d 1218 
(Miss. 1994). 

Statute, prior to amendment, was man- 
datory and if defendant in paternity ac- 
tion requested blood tests, trial court was 
required to order them. One effect of 
amendment to statute, however, was that 
ordering of blood tests was discretionary, 
rather than mandatory. Deer v. State 
Dep't of Pub. Welfare, 518 So. 2d 649 
(Miss. 1988). 

Where there was substantial doubt as 
to who was father of child, blood test was 
timely requested by defendant, and only 
method to prove natural fatherhood, trial 
court should have ordered blood test. Deer 
v. State Dep't of Pub. Welfare, 518 So. 2d 
649 (Miss. 1988). 

Lower court erred in ordering blood test 
at request of plaintiff because statute al- 
lows blood test only on motion of defen- 



dant who was brought into court against 
his will. Johnson v. Ladner, 514 So. 2d 327 
(Miss. 1987). 

In a proceeding to determine paternity, 
reference to an alleged finding of pater- 
nity by the county youth court was highly 
prejudicial to defendant's case and re- 
quired reversal, in that the youth court 
had no authority to determine paternity; 
moreover, it was error for the trial court to 
admit into evidence any references to 
blood tests performed on the parties pur- 
suant to § 93-9-21, where the trial court 
refused to allow the reports themselves to 
be introduced as an exhibit, and where the 
trial court did not call the expert who had 
conducted the tests to testify as to his 
findings. Davis v. Washington ex rel. 
Johnny, 453 So. 2d 712 (Miss. 1984). 

This section [Code 1942, § 383-08] does 
not require the defendant in a paternity 
suit to request blood tests; however, if a 
blood test is requested the results must be 
introduced in evidence. Price v. Simpson, 
205 So. 2d 642 (Miss. 1968). 

It was error in a bastardy case to grant 
an instruction for the plaintiff that the 
defendant could, on his own motion, have 
requested the court to order the mother, 
the child, and himself to submit to blood 
tests; for the defendant is not required to 
request such tests. Price v. Simpson, 205 
So. 2d 642 (Miss. 1968). 

2. Non-party witnesses. 

The statute does not instill the court 
with the power to compel a non-party 
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witness to take a blood test, though it may 
be requested by the court; if the court 
requests that a non-party witness take a 
blood test and the witness refuses, the 
court's only option under the statute is be 
to exclude the testimony of that witness. 
Brown v. Jackson, 711 So. 2d 878 (Miss. 
1998). 

3. Refusal to submit to blood test. 

A trial court does not have the discre- 
tion to decline to enforce a previously 



issued order for blood testing to establish 
paternity; the "may" language in the sec- 
ond sentence of subsection (2) of this sec- 
tion indicates that the trial court has two 
available options from which to choose; 
specifically, to either issue a default judg- 
ment against the refusing party or, alter- 
natively, to enforce the order for blood 
tests. W.H.W. v. J.J., 735 So. 2d 990 (Miss. 
1999). 



RESEARCH REFERENCES 



ALR. Admissibility, weight and suffi- 
ciency of Human Leukocyte Antigen 
(HLA) tissue typing tests in paternity 
cases. 37 A.L.R.4th 167. 

Admissibility and weight of blood- 
grouping tests in disputed paternity 
cases. 43 A.L.R.4th 579. 

Admissibility, in prosecution for sex- 
related offense, of results of tests on se- 
men or seminal fluids. 75 A.L.R.4th 897. 

Admissibility of DNA identification evi- 
dence. 84 A.L.R.4th 313. 

Admissibility or compellability of blood 
test to establish testee's nonpaternity for 
purpose of challenging testee's parental 
rights. 87 A.L.R.4th 572. 

Authentication of blood sample taken 
from human body for purposes other than 
determining blood alcohol content. 77 
A.L.R.5th 201. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children § 73. 

29 Am. Jur. 2d, Evidence §§ 106, 370. 



5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Form 52 (petition or application for 
order requiring additional blood grouping 
test); Bastards, Form 53 (order for blood 
grouping tests). 

10 Am. Jur. Trials, Disputed Paternity 
Cases §§ 21, 22, 36, 67, 68, 76 et seq. 

19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

8 Am. Jur. Proof of Facts 3d 749, Foun- 
dation for DNA Fingerprint Evidence. 

CJS. 14 C.J.S., Children-Out-of-Wed- 
lock §§ 101, 108. 

31A C.J.S., Evidence § 76; 32 C.J.S., 
Evidence §§ 546(91) et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers 
§ 20:13. 



§ 93-9-23. Blood tests and other tests; appointment of experts; 
affidavits of experts; challenging test results. 

(1) Genetic testing shall be made by experts qualified as examiners of 
genetic tests who shall be appointed by the court pursuant to Section 
93-9-21(5). The expert shall attach to the report of the test results an affidavit 
stating in substance: (a) that the affiant has been appointed by the court to 
administer the test and shall give his name, address, telephone number, 
qualifications, education and experience; (b) how the mother, child and alleged 
father were identified when the samples were obtained; (c) who obtained the 
samples and how, when and where obtained; (d) the chain of custody of the 
samples from the time obtained until the tests were completed; (e) the results 
of the test and the probability of paternity as calculated by an expert based on 
the test results; (f) the amount of the fee for performing the test; and (g) the 
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procedures performed to obtain the test results. In cases initiated or enforced 
by the Department of Human Services pursuant to Title IV-D of the Social 
Security Act, the Department of Human Services shall be responsible for 
paying the costs of any genetic testing when such testing is required by law to 
establish paternity, subject to recoupment from the defendant if paternity is 
established. 

(2) The expert or laboratory shall send all parties, or the attorney of 
record if a party is represented by counsel, a copy of the report by first class 
mail. The expert or laboratory shall file the original report with the clerk of the 
court along with proof of mailing to the parties or attorneys. A party may 
challenge the testing procedure within thirty (30) days of the date of mailing 
the results. If either party challenges the original test results, the court shall 
order additional testing at the expense of the challenging party. 

(3) If the court, in its discretion, finds cause to order additional testing, 
then it may do so using the same or another laboratory or expert. If there is no 
timely challenge to the original test results or if the court finds no cause to 
order additional testing, then the certified report shall be admitted as evidence 
in the proceeding as prima facie proof of its contents. 

(4) Upon request or motion of any party to the proceeding, the court may 
require persons making any analysis to appear as a witness and be subject to 
cross-examination, provided that the request or motion is made at least ten 
(10) days before the hearing. The court may require the party making the 
request or motion to pay the costs and/or fees for the expert witness' 
appearance. 

SOURCES: Codes, 1942, § 383-09; Laws, 1962, ch. 312, § 9; Laws, 1987, ch. 455, 
§ 2; Laws, 1991, ch. 573, § 139; Laws, 1994, ch. 363, § 1; Laws, 1997, ch. 588, 
§ 142; Laws, 1999, ch. 512, § 3, eff from and after July 1, 1999. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

JUDICIAL DECISIONS 

1. In general. prejudicial to defendant's case and re- 
Admission of hospital blood test into quired reversal, in that the youth court 
evidence in a paternity action, without the had no authority to determine paternity; 
physician-expert who made the test being moreover, it was error for the trial court to 
available to testify, was not error where admit into evidence any references to 
the court sustained alleged fathers objec- blood tests performed on the parties pur- 
tions to the use and consideration by the suant to § 93-9-21, where the trial court 
court of the blood tests in making its refused to allow the reports themselves to 
paternity determination. Harkins v. Flet- be introduced as an exhibit, and where the 
cher, 499 So. 2d 773 (Miss. 1986). trial court did not call the expert who had 
In a proceeding to determine paternity, conducted the tests to testify as to his 
reference to an alleged finding of pater- findings. Davis v. Washington ex rel. 
nity by the county youth court was highly Johnny, 453 So. 2d 712 (Miss. 1984). 
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RESEARCH REFERENCES 

ALR. Admissibility, weight and suffi- Authentication of blood sample taken 

ciency of Human Leukocyte Antigen from human body for purposes other than 

(HLA) tissue typing tests in paternity determining blood alcohol content. 77 

cases. 37 A.L.R.4th 167. A.L.R.5th 201. 

Admissibility and weight of blood- Am Jur. 8 Am. Jur. Proof of Facts 3d 

grouping tests in disputed paternity 749, Foundation for DNA Fingerprint Ev- 

cases. 43 A.L.R.4th 579. idence. 

Admissibility, in prosecution for sex- Law Reviews< Symposium on Missis- 
related offense of results of tests on se- sippi Rules of Civil Proce dure: Pretrial 
men or seminal fluids. 75 A.L.R.4th 897. Procedure? Applicability of Rules, and Ju- 

Rights and obligations resulting from risdiction and Ven ue - Rules 16, 81 and 
human artificial insemination. 83 
A.L.R.4th 295. 

Admissibility of DNA identification evi- 
dence. 84 A.L.R.4th 313. 



82. 52 Miss. L. J. 105, March, 1982. 



§ 93-9-25. Blood tests and other tests; costs; compensation of 
experts. 

The costs of the blood or other tests required by the court and the 
compensation of each expert witness appointed by the court shall be fixed at a 
reasonable amount. It shall be paid as the court shall order. The court may 
order that it be paid by the parties in such proportions and at such times as it 
shall prescribe, and that, after payment by either of the parties or both, all or 
part or none of it be taxed as costs in the action. The fee of an expert witness 
called by a party but not appointed by the court shall be paid by the party 
calling him but shall not be taxed as costs in the action. 

SOURCES: Codes, 1942, § 383-10; Laws, 1962, ch. 312, § 10; Laws, 1987, ch. 455, 
§ 3, eff from and after July 1, 1987. 

Cross References — Authorization for Child Support Unit to enter into contracts 
for the purpose of performing tests which the department may require, see § 43-19-31. 
Costs in paternity proceedings, see § 93-9-45. 

RESEARCH REFERENCES 

Am Jur. 8 Am. Jur. Proof of Facts 3d Law Reviews. Symposium on Missis- 

749, Foundation for DNA Fingerprint Ev- sippi Rules of Civil Procedure: Pretrial 

idence. Procedure, Applicability of Rules, and Ju- 

Practice References. Young, Trial risdiction and Venue — Rules 16, 81 and 

Handbook for Mississippi Lawyers 82. 52 Miss. L. J. 105, March, 1982. 
§ 20:13. 

§ 93-9-27. Blood tests; effect of test results; no right to jury 
trial in paternity proceedings. 

(1) If the court finds that the conclusions of all the experts, as disclosed by 
the evidence based upon the tests, are that the alleged father is not the father 
of the child, the question of paternity shall be resolved accordingly. If an expert 
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concludes that the blood or other tests show the probability of paternity, such 
evidence shall be admitted. 

(2) There shall be rebuttable presumption, affecting the burden of proof, 
of paternity, if the court finds that the probability of paternity, as calculated by 
the experts qualified as examiners of genetic tests, is ninety-eight percent 
(98%) or greater. This presumption may only be rebutted by a preponderance 
of the evidence. 

(3) Parties to an action to establish paternity shall not be entitled to a jury 
trial. 

SOURCES: Codes, 1942, § 383-11; Laws, 1962, ch. 312, § 11; Laws, 1987, ch. 455, 
§ 4; Laws, 1994, ch. 363, § 2; Laws, 2000, ch. 530, § 5, eff from and after July 
1, 2000. 

JUDICIAL DECISIONS 



1. In general. 

Where an expert testified that the prob- 
ability of paternity was 98.63 percent, the 
chancellor erred in not considering the 
statutory presumption. Brown v. Jackson, 
711 So. 2d 878 (Miss. 1998). 

In a proceeding to establish the pater- 
nity of an infant, an instruction to the jury 
regarding blood tests submitted into evi- 
dence constituted reversible error where 
the blood tests established a 99.99 percent 
probability that the defendant was the 
father, and the instruction stated that the 
blood tests were "not conclusive of the 
issue of paternity and merely establish 
that out of the black male population it is 
biologically possible for the defendant to 
be the father"; although the test results 
did not constitute conclusive evidence of 
paternity, it was error to instruct the jury 
that the tests meant that paternity was a 
biological "possibility" since this language 
tended to discredit the evidence in that it 
reduced the 99.99 percent probability to a 
mere possibility. Department of Human 
Servs. v. Moore, 632 So. 2d 929 (Miss. 
1994). 

In a proceeding to establish the pater- 
nity of an infant, an instruction to the jury 
regarding the issue of whether the mother 
and the defendant had sexual intercourse 
during the period of probable conception 
constituted reversible error where the in- 
struction stated that the jury would have 
to find that the couple had sexual inter- 
course without regard to the blood test 
results, which established a 99.99 percent 



probability that the defendant was the 
infant's father, or that the tests could not 
be a factor in the jury's conclusion on this 
question of fact; although such test re- 
sults, standing alone, are insufficient to 
prove this element of a paternity claim, 
test results of this nature are relevant to 
whether sexual intercourse took place 
during the period of possible conception 
since they tend to make the existence of 
the fact that sexual intercourse took place 
during that time period more probable. 
Department of Human Servs. v. Moore, 
632 So. 2d 929 (Miss. 1994). 

Absent some statutory pronouncement, 
as long as a defendant in a paternity 
action has a right to a jury trial, paternity 
test results, even though showing a high 
probability of paternity, cannot be conclu- 
sive as a matter of law; the weight to be 
given such evidence, along with the cred- 
ibility of the parties involved, remains a 
question for the chancery court or the jury. 
Thus, a chancery court did not abuse its 
discretion in denying a plaintiff's motion 
for a new trial after the jury found that 
the defendant was not the father, even 
though human leukocyte antigen test re- 
sults showed that there was a probability 
of 99.59649 percent that the defendant 
was the child's father, where there was a 
delay of nearly 12 years between the birth 
of the child and the filing of the paternity 
suit, the defendant testified that he had 
no knowledge of his alleged paternity un- 
til the filing of the suit, the plaintiff did 
not fare well under cross-examination, 
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cross-examination of the defendant was 
practically non-existent, and the jury was 
able to view the mother, daughter, and 
putative father. Chisolm v. Eakes, 573 So. 
2d 764 (Miss. 1990). 

Where no error in jury's verdict and 
order of filiation was found, and where 
sufficient evidence of father's ability to 
pay and child's reasonable needs was of- 



fered so that matter should have been 
resolved by court below in favor of order 
for support, remand for determination of 
support obligations of father pursuant to 
§ 93-9-7 and for entry of final order of 
filiation providing for support, education, 
and expenses of child as provided in § 93- 
9-29 was appropriate. Clark v. Whiten, 
508 So. 2d 1105 (Miss. 1987). 



RESEARCH REFERENCES 



ALR. Admissibility, weight and suffi- 
ciency of Human Leukocyte Antigen 
(HLA) tissue typing tests in paternity 
cases. 37 A.L.R.4th 167. 

Admissibility and weight of blood- 
grouping tests in disputed paternity 
cases. 43 A.L.R.4th 579. 

Rights and obligations resulting from 
human artificial insemination. 83 
A.L.R.4th 295. 

Admissibility of DNA identification evi- 
dence. 84 A.L.R.4th 313. 

Admissibility or compellability of blood 
test to establish testee's nonpaternity for 
purpose of challenging testee's parental 
rights. 87 A.L.R.4th 572. 



Am Jur. 29 Am. Jur. 2d, Evidence 
§§ 96, 573. 

19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

40 Am. Jur. Proof of Facts 2d 1, Blood 
Typing. 

8 Am. Jur. Proof of Facts 3d 749, Foun- 
dation for DNA Fingerprint Evidence. 

CJS. 31A C.J.S., Evidence § 86; 32 
C.J.S., Evidence §§ 636 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 93-9-28, 
ternity. 



Procedures for voluntary acknowledgement of pa- 



(1) The Mississippi Department of Health in cooperation with the Missis- 
sippi Department of Human Services shall develop a form and procedure 
which may be used to secure a voluntary acknowledgement of paternity from 
the mother and father of any child born out of wedlock in Mississippi. The form 
shall clearly state on its face that the execution of the acknowledgement of 
paternity shall result in the same legal effect as if the father and mother had 
been married at the time of the birth of the child. When such form has been 
completed according to the established procedure and the signatures of both 
the mother and father have been notarized, then such voluntary acknowledge- 
ment shall constitute a full determination of the legal parentage of the child. 
The completed voluntary acknowledgement of paternity shall be filed with the 
Bureau of Vital Statistics of the Mississippi Department of Health. The name 
of the father shall be entered on the certificate of birth upon receipt of the 
completed voluntary acknowledgement. 

(2)(a) A signed voluntary acknowledgment of paternity is subject to the 
right of any signatory to rescind the acknowledgment within the earlier of: 
(i) Sixty (60) days; or 
(ii) The date of a judicial proceeding relating to the child, including a 

proceeding to establish a support order, in which the signatory is a party. 
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(b) After the expiration of the sixty-day period specified in subsection 
(2) (a) (i) of this section, a signed voluntary acknowledgment of paternity 
may be challenged in court only on the basis of fraud, duress, or material 
mistake of fact, with the burden of proof upon the challenger; the legal 
responsibilities, including child support obligations, of any signatory arising 
from the acknowledgment may not be suspended during the pendency of the 
challenge, except for good cause shown. 

(3) The Mississippi Department of Health and the Mississippi Depart- 
ment of Human Services shall cooperate to establish procedures to facilitate 
the voluntary acknowledgement of paternity by both father and mother at the 
time of the birth of any child born out of wedlock. Such procedures shall 
establish responsibilities for each of the departments and for hospitals, 
birthing centers, midwives, and/or other birth attendants to seek and report 
voluntary acknowledgements of paternity. In establishing such procedures, the 
departments shall provide for obtaining the Social Security account numbers 
of both the father and mother on voluntary acknowledgements. 

(4) Upon the birth of a child out of wedlock, the hospital, birthing center, 
midwife or other birth attendant shall provide an opportunity for the child's 
mother and natural father to complete an acknowledgement of paternity by 
giving the mother and natural father the appropriate forms and information 
developed through the procedures established in paragraph (3). The hospital, 
birthing center, midwife or other birth attendant shall be responsible for 
providing printed information, and audio visual material if available, related 
to the acknowledgement of paternity, and shall be required to provide notary 
services needed for the completion of acknowledgements of paternity. The 
information described above shall be provided to the mother and natural 
father, if present and identifiable, within twenty-four (24) hours of birth or 
before the mother is released. Such information, including forms, brochures, 
pamphlets, video tapes and other media, shall be provided at no cost to the 
hospital, birthing center or midwife by the Mississippi State Department of 
Health, the Department of Human Services or other appropriate agency. 

SOURCES: Laws, 1994, ch. 544, § 1; Laws, 1999, ch. 512, § 11, eff from and after 
July 1, 1999. 

ATTORNEY GENERAL OPINIONS 

Where the chancery court is contem- court has ordered the Department of 

plating issuing an order directing the De- Health to make a correction to a birth 

partment of Health to change a birth certificate without having first made the 

certificate in fact situations covered by department a party, the department 

Section 41-57-23, the chancery court should proceed based on that court order, 

should require that the Department of Thompson, Jr., Oct. 26, 2000, A.G. Op. 

Health be made a party to the lawsuit; #2000-0507. 
nevertheless, in cases where a chancery 
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§ 93-9-29. Order. 

(1) If the finding be against the defendant, the court shall make an order 
of filiation, declaring paternity and for the support and education of the child. 

(2) The order of filiation shall specify the sum to be paid weekly or 
otherwise. In addition to providing for the support and education, the order 
shall also provide for the funeral expenses if the child has died; for the support 
of the child prior to the making of the order of filiation; and such other 
expenses as the court may deem proper. In the event the defendant has health 
insurance available to him through an employer or organization that may 
extend benefits to the dependents of such defendant, the order of filiation may 
require the defendant to exercise the option of additional coverage in favor of 
the child he is legally responsible to support. 

(3) The court may require the payment to be made to the mother, or to 
some person or corporation to be designated by the court as trustee, but if the 
child is or is likely to become a public charge on a county or the state, the public 
welfare agent of that county shall be made the trustee. The payment shall be 
directed to be made to a trustee if the mother does not reside within the 
jurisdiction of the court. The trustee shall report to the court annually, or 
oftener as directed by the court, the amounts received and paid over. 

SOURCES: Codes, 1942, § 383-12; Laws, 1962, ch. 312, § 12; Laws, 1981, ch 529, 
§ 4; Laws, 1985, ch. 518, § 17; Laws, 1989, ch. 511, § 6, eff from and after 
July 1, 1989. 

Cross References — Action for wrongful death of illegitimate child, see § 11-7-13. 
Descent and distribution among illegitimate children, see § 91-1-15. 
Jurisdiction of chancery court to legitimate offspring, see § 93-17-1. 

JUDICIAL DECISIONS 

1. In general. majority (§ 15-1-49) but the action was 
Issue of back child support was dis- not commenced until 18 years after that 
missed where, if the father wanted the date. Knight v. Moore, 396 So. 2d 31 (Miss, 
chancellor to factor in specific consider- 1981), cert, denied, 454 U.S. 817, 102 S. 
ations with regard to the back child sup- Ct. 95, 70 L. Ed. 2d 86 (1981). 
port, he should have entered them into Section 93-9-29, providing for child sup- 
evidence at trial; the father made no men- port for illegitimate children, is unconsti- 
tion as to any specific considerations he tutional to the extent that it limits that 
may have had regarding child support support to children under 16 years of age 
from 1997 to 2001. McClee v. Simmons, where the right to support of a legitimate 
834 So. 2d 61 (Miss. Ct. App. Dec. 17, child is not so limited. Rias v. Henderson, 
2002). 342 So. 2d 737 (Miss. 1977). 

In an action by an illegitimate child Where the jury, in a bastardy case, by 
demanding that she be declared the heir its verdict determined that the defendant 
of her natural father, capable of inheriting was natural father of the child involved, 
from him under the Mississippi laws of this section [Code 1942, § 383-12] re- 
descent and distribution, the order en- quires the court to enter a judgment 
tered in favor of the illegitimate daughter against the person found by the jury to be 
would be reversed and the suit dismissed the father of the illegitimate. Poynter v. 
where the time for bringing the action was Trotter, 250 Miss. 812, 168 So. 2d 635 
six years from the date of the daughter's (1964). 
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ATTORNEY GENERAL OPINIONS 



Where the chancery court is contem- 
plating issuing an order directing the De- 
partment of Health to change a birth 
certificate in fact situations covered by 
Section 41-57-23, the chancery court 
should require that the Department of 
Health be made a party to the lawsuit; 
nevertheless, in cases where a chancery 



court has ordered the Department of 
Health to make a correction to a birth 
certificate without having first made the 
department a party, the department 
should proceed based on that court order. 
Thompson, Jr., Oct. 26, 2000, A.G. Op. 
#2000-0507. 



RESEARCH REFERENCES 



ALR. Judgment in bastardy proceeding 
as conclusive of issues on subsequent bas- 
tardy proceedings. 37 A.L.R.2d 836. 

Allowance of attorneys' fees in bastardy 
proceedings. 40 A.L.R.2d 961. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children §§ 84, 85. 

5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Forms 122-124 (judgment or decree 
adjudicating defendant father and mak- 
ing provision for support). 



CJS. 14 C.J.S., Children-Out-Of-Wed- 
lock§§ 120-123. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 

Paternal inheritance rights of 
illegitimates under Mississippi law: 
greater than equal protection? 53 Miss. L. 
J. 303, June, 1983. 



§ 93-9-30. Full faith and credit to foreign paternity determi- 
nations. 

In any proceeding in Mississippi, either before a court or administrative 
tribunal, wherein the question of paternity may arise, and a determination or 
adjudication of paternity has been made through either a voluntary acknowl- 
edgement procedure, an administrative determination or a judicial order in 
another state or jurisdiction, then upon certification of that determination or 
adjudication by competent administrative or judicial authority of such state or 
jurisdiction, the court or administrative tribunal in Mississippi shall give full 
faith and credit to that foreign determination or adjudication, and it shall be 
conclusive proof of its substance. 

SOURCES: Laws, 1994, ch. 362, § 1, eff from and after July 1, 1994. 

RESEARCH REFERENCES 

Am Jur. 16B Am. Jur. 2d, Constitu- 
tional Law § 984. 

§ 93-9-31. Security; commitment; probation. 

(1) The court shall, if need be, require the father to give security by bond 
or other security, with sufficient sureties approved by the court, for the 
payment of the order of filiation. Such security, when required, shall not exceed 
three (3) times the total periodic sum the father shall be required to pay under 
the terms of the order of filiation in any one (1) calendar year. If bond or 
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security be required, and in case the action has been instituted by a public 
welfare official, the defendant shall also be required to give security that he 
will indemnify the state and the county where the child was or may be born 
and every other county against any expense for the support and education of 
the child, which said undertaking shall also require that all arrears shall be 
paid by the principal and sureties. In default of such security, when required, 
the court may commit him to jail, or put him on probation. At any time within 
one (1) year he may be discharged from jail, but his liability to pay the 
judgment shall not be thereby affected. 

(2) Whenever any order of filiation has been made, but no bond or other 
security has been required for payment of support of the child, and whenever 
such payments as have become due remain unpaid for a period of at least thirty 
(30) days, the court may, upon petition of the person to whom such payments 
are due, or such person's legal representative, enter an order requiring that 
bond or other security be given by the father in accordance with and under 
such terms and conditions as provided for in subsection (1) of this section. The 
father shall, as in other civil actions, be served with process and shall be 
entitled to a hearing in such case. 

(3) Where security is given and default is made in any payment, the court 
shall cite the parties bound by the security requiring them to show cause why 
judgment should not be given against them and execution issued thereon. If 
the amount due and unpaid shall not be paid before the return day of the 
citation, and no cause be shown to the contrary, judgment shall be rendered 
against those served with the citation for the amount due and unpaid together 
with costs, and execution shall issue therefor, saving all remedies upon the 
bond for future default. The judgment is a lien on real estate and in other 
respects enforceable the same as other judgments. The amount collected on 
such judgment or such sums as may have been deposited as collateral, in lieu 
of bond when forfeited, may be used for the benefit of the child, as provided for 
in the order of filiation. 

(4) If at any time after an order of filiation in paternity proceedings shall 
have been made, and an undertaking given thereon, in accordance with the 
provisions of Sections 93-9-1 through 93-9-49 and such undertaking shall not 
be complied with, or that for any reason a recovery thereon cannot be had, or 
if the original undertaking shall have been complied with, and the sureties 
discharged therefrom, or if money were deposited in lieu of bail, and the same 
shall have been exhausted, and the natural child still needs support, the public 
welfare official of any county where the natural child for whose support the 
order of filiation was made shall be at the time, or the Commissioner of the 
State Welfare Department upon giving proof of the making of the order of 
filiation, the giving of the above-mentioned undertaking, and the noncompli- 
ance therewith, or that the sureties have been discharged from their liability, 
or that for any reason a recovery cannot be had on such undertaking, may 
apply to the court in such county having jurisdiction in filiation proceedings, 
for a warrant for the arrest of the defendant against whom such order of 
filiation was made, which shall be executed in the manner provided in criminal 
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procedure for the execution of the warrant; upon the arrest and arraignment 
of the defendant in said court, and upon proof of the making of the order of 
filiation, the giving of the above-mentioned undertaking, and the noncompli- 
ance therewith, or that for any reason a recovery cannot be had on such 
undertaking, the said court shall make an order requiring him to give a new 
undertaking, which said undertaking shall also require that all arrears shall 
be paid by the principal and sureties, or upon his failure to give such new 
undertaking, shall commit him to jail, or put him on probation. 

(5) If the child and mother die, or the father and mother be legally 
married to each other, the court in which such security is filed, on proof of such 
fact, may cause the security to be marked "cancelled" and be surrendered to the 
obligors. 

SOURCES: Codes, 1942, § 383-13; Laws, 1962, ch. 312, § 13; Laws, 1985, ch. 518, 
§ 18, eff from and after July 1, 1985. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services, and that the term "State 
Board of Public Welfare" shall mean the State Board of Human Services. 

Cross References — Criminal offense of non-support of children, see § 97-5-3. 

RESEARCH REFERENCES 

Am Jur. 41 Am. Jur. 2d, Illegitimate CJS. 14 C.J.S., Children-Out-Of-Wed- 

Children §§ 86, 87. lock §§ 128, 129. 

5 Am. Jur. PI & Pr Forms (Rev), Bas- Law Reviews. Symposium on Missis- 

tards, Forms 59, 60 (bond for payment of sippi Rules of Civil Procedure: Pretrial 

support money). Procedure, Applicability of Rules, and Ju- 

10 Am. Jur. Trials, Disputed Paternity risdiction and Venue — Rules 16, 81 and 

Cases §§ 73, 74. 82. 52 Miss. L. J. 105, March, 1982. 

§ 93-9-33. Commitment for contempt. 

The court also has power, on default as aforesaid, to adjudge the father in 
contempt and to order him committed to jail in the same manner and with the 
same powers as in case of commitment for default in giving security. The 
commitment of the father shall not operate to stay execution upon the 
judgment of the bond. 

SOURCES: Codes, 1942, § 383-14; Laws, 1962, ch. 312, § 14, eff from and after 
July 1, 1962. 

JUDICIAL DECISIONS 

1. In general. to prove that he had abided by the terms 

In an action against a husband for con- of the divorce decree, and the chancellor 

tempt for failing to abide by the terms of a then dispensed with the husband's motion 

divorce decree, the husband was deprived for a new trial by denying it without 

of due process where, after the husband hearing the additional evidence. Weeks v. 

was held in contempt, the chancellor did Weeks, 556 So. 2d 348 (Miss. 1990). 

not allow him to present evidence in sup- There was no manifest error in finding 

port of his motion for a new trial in order of chancellor that while ex-husband was 
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in arrears he was not in contempt in tal, unable to work, or living below subsis- 

failing to pay child support, because dur- tence level, and only surviving with aid of 

ing period that he did not make child welfare. Milam v. Milam, 509 So. 2d 864 

support payments he was either in hospi- (Miss. 1987). 

RESEARCH REFERENCES 

Am Jur. 41 Am. Jur. 2d, Illegitimate in contempt for failure to comply with 

Children §§ 89-92. support judgment). 

5 Am. Jur. PI & Pr Forms (Rev), Bas- CJS. 14 C.J.S., Children-Out-Of-Wed- 

tards, Form 61 (order for arrest and com- lock § 17. 

mitment of father for failure to comply Law Reviews. Symposium on Missis- 

with support order); Form 126 (motion for sippi Rules of Civil p roce dure: Pretrial 

order to show cause why father should not p r0C edure, Applicability of Rules, and Ju- 

be punished for contempt for failure to risdict ion and Venue - Rules 16, 81 and 

obey support order); Form 127 (order to 82 52 Miss L j 105 Marchj 1982 
show cause why father should not be held 

§ 93-9-35. Support by mother. 

(1) If a mother of a natural child be possessed of property and shall fail to 
support and educate her child, the court having jurisdiction, on the application 
of the guardian or next friend of the child or, if the child shall receive 
Temporary Assistance for Needy Families (TANF) benefits or other financial 
assistance, of the county human services agent or youth counselor, may 
examine into the matter and after a hearing may make an order charging the 
mother with the payment of money weekly or otherwise for the support and 
education of the child. 

(2) The court may require the mother to give security, by bond or other 
security, with sufficient sureties approved by the court, for the payment of the 
order. In default of such security, when required, the court may commit her to 
jail, or put her on probation. At any time within one (1) year she may be 
discharged from jail, but her liability to pay the judgment shall not be thereby 
affected. 

(3) Nothing in this section shall be deemed to relieve the father from 
liability for support and education of the child in accordance with the 
provisions of Sections 93-9-1 through 93-9-49. 

SOURCES: Codes, 1942, § 383-15; Laws, 1962, ch. 312, § 15; Laws, 1997, ch. 316, 
§ 18, eff from and after passage (approved March 12, 1997). 

Cross References — Temporary Assistance to Needy Families (TANF) program, see 
§§ 43-17-1 et seq. 

RESEARCH REFERENCES 

ALR. Necessity or propriety of appoint- Am Jur. 19 Am. Jur. Proof of Facts 2d 1, 

ment of independent guardian for child Defense of Paternity Charges, 
who is subject of paternity proceedings. 70 
A.L.R.4th 1033. 
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§ 93-9-37. False declaration of identity. 

The making of a false complaint as to the identity of the father, or the 
aiding or abetting therein, shall be punishable as for perjury. 

SOURCES: Codes, 1942, § 383-16; Laws, 1962, ch. 312, § 16, eff from and after 
July 1, 1962. 

Cross References — Criminal offense of perjury, see § 97-9-59. 

RESEARCH REFERENCES 

Am Jur. 19 Am. Jur. Proof of Facts 2d 1, 
Defense of Paternity Charges. 

§ 93-9-39. Probation. 

Upon a failure to give security as provided herein, the court, instead of 
imposing sentence or of committing the father or mother to jail, or as a 
condition of his or her release from jail, may place him or her on probation, 
upon such terms as to payment of support to or on behalf of the child, and as 
to personal reports, as the court may direct. Upon violation of the terms 
imposed, the court may proceed to impose the sentence and commit or 
recommit to jail in accordance with the sentence. 

SOURCES: Codes, 1942, § 383-17; Laws, 1962, ch. 312, § 17, eff from and after 
July 1, 1962. 

§ 93-9-41. Appeals. 

An appeal in all cases may be taken by the defendant, a guardian ad litem 
appointed by the court for the child, the mother or her personal representative, 
or the public welfare official, from any final order or judgment of any court 
having jurisdiction of filiation proceedings, as provided for in Sections 93-9-1 
through 93-9-49, directly to the supreme court within thirty (30) days after the 
entry of said order of judgment. 

No appeal however shall operate as a stay of execution unless the 
defendant shall give the security provided for in Sections 93-9-1 through 
93-9-49, and further security to pay the costs of such appeal. If any such appeal 
shall be taken by a guardian ad litem, appointed for the child by the court, the 
court may in its discretion allow payment, for the actual disbursements made 
by the said guardian ad litem for taking appeal. When allowed by the judge 
and duly audited, said disbursement shall become a county charge and shall be 
paid by the county. 

SOURCES: Codes, 1942, § 383-18; Laws, 1962, ch. 312, § 18, eff from and after 
July 1, 1962. 
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JUDICIAL DECISIONS 

1. In general. other court than the Supreme Court. Gri- 

Appeals in paternity suits are governed sham v. Britfield, 391 So. 2d 107 (Miss. 

exclusively by § 93-9-41, not by § 11-51- 1980). 
79, and such appeals may be made to no 

RESEARCH REFERENCES 

ALR. Right of mother of illegitimate subject of paternity proceedings. 70 

child to appeal from order or judgment A.L.R.4th 1033. 

entered in bastardy proceedings. 18 Am Jur. 19 Am. Jur. Proof of Facts 2d 1, 

A.L.R.2d 948. Defense of Paternity Charges. 

Necessity or propriety of appointment of CJS. 14 C.J.S., Children-Out-Of-Wed- 

independent guardian for child who is lock §§ 134 et seq. 

§ 93-9-43. Prosecuting official. 

It shall be the duty of the county attorney, in counties having a county 
attorney, (in the county in which the complaint is made) to prosecute all cases 
relating to natural children where the complainant is a state or county public 
welfare official. He shall receive as compensation for his services, when and if 
performed, not to exceed the sum of one hundred dollars ($100.00) for any one 
month, in addition to compensation provided otherwise, out of the county 
treasury upon an order of the county, circuit, or chancery judge. In counties not 
having a county attorney, the complaint shall be prosecuted by the district 
attorney, or by an attorney representing the state or county public welfare 
official as the petitioner, who shall receive the same compensation as herein 
provided for the county attorney. 

SOURCES: Codes, 1942, § 383-19; Laws, 1962, ch. 312, § 19, eff from and after 
July 1, 1962. 

Cross References — Duties of county attorney generally, see § 19-23-11. 
Duties of district attorneys generally, see § 25-31-11. 

JUDICIAL DECISIONS 

1. In general. 1942, § 383-19 was to be in addition to 

The county prosecuting attorney was compensation provided otherwise, and 

entitled to receive a separate fee for trying that it would be fair and equitable to 

a suit by the county welfare department to require a defendant in paternity proceed- 

determine the paternity of a child and to i ngs to pay his part of the costs including 

require support payments by his father, trie cost of legal services of the attorney 

the fee to be collectible only from the representing the petitioner, this situation 

father since it was the apparent conclu- bei distinguished from the instance 

^ n Q ° ^Vo^ri .u n en u a l mg C °f where a salaried officer of a governmental 
1942, § 383-20 that although the county hag been allowed b the CQurt an 

attorney receives $100 per month to pros- 5jt i c c • \.- x. x. 

. J . -4. • r 5L additional fee for services which he is 

ecute paternity cases, in many of them , , , . n^i -no. i 

there would be no collection of judgments already being paid to handle Sparkman v. 

against fathers of illegitimate children so Hinds County Welfare Dept, 246 So. 2d 

that the $100 provision stated in Code 558 (Mlss - 1971) - 
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ATTORNEY GENERAL OPINIONS 



Under Section 93-9-43, if the County 
Prosecutors Office prosecutes paternity 
cases each month, it would be entitled to 
compensation from the county treasury, 



not to exceed one hundred dollars for any 
one month, upon an order of the county, 
circuit, or chancery judge. Belk, August 
14, 1995, A.G. Op. #95-0423. 



§ 93-9-45. Costs. 

If the court makes an order of filiation, declaring paternity and for the 
support and maintenance, and education of the child, court costs, including the 
cost of the legal services of the attorney representing the petitioner, expert 
witness fees, the court clerk, sheriff and other costs shall be taxed against the 
defendant. 

SOURCES: Codes, 1942, § 383-20; Laws, 1962, ch. 312, § 20, eff from and after 
July 1, 1962. 

JUDICIAL DECISIONS 



1. In general. 

The natural and legal father of the 
minor child, who was not the mother's 
husband at the time, was required to pay 
attorney's fees and expenses to both the 
putative father and the biological mother, 
as well as back child support and out- 
standing medical bills for the child. R.E. v. 
C.E.W., 752 So. 2d 1019 (Miss. 1999). 

Implicit in statute providing that in 
event court enters order of filiation declar- 
ing male defendant to be father of child, 
that defendant shall be taxed with cost of 
legal services of attorney representing pe- 
titioner, is requirement that cost so taxed 
be reasonable and necessary and that 
party claiming these costs prove her enti- 
tlement. Clark v. Whiten, 508 So. 2d 1105 
(Miss. 1987). 

Right of trial by jury afforded by § 93- 
9-15 applies only to issue of paternity, but 
where each party waives any right to have 
attorney's fee issue resolved by court such 
waiver will be given effect, and where 
question of an award of attorneys fees is 
submitted to jury as trier of fact, party 
seeking fee must prove, inter alia, reason- 
able necessity of rendering of services and 
spending amount of time for which fee is 
charged, as well as reasonableness of 
hourly rate. Clark v. Whiten, 508 So. 2d 
1105 (Miss. 1987). 

The county prosecuting attorney was 
entitled to receive a separate fee for trying 



a suit by the county welfare department to 
determine the paternity of a child and to 
require support payments by his father, 
the fee to be collectible only from the 
father, since it was the apparent conclu- 
sion of the legislature in enacting Code 
1942, § 383-20 that although the county 
attorney receives $100 per month to pros- 
ecute paternity cases, in many of them 
there would be no collection of judgments 
against fathers of illegitimate children so 
that the $100 provision stated in Code 
1942, § 383-19 was to be in addition to 
compensation provided otherwise, and 
that it would be fair and equitable to 
require a defendant in paternity proceed- 
ings to pay his part of the costs including 
the cost of legal services of the attorney 
representing the petitioner, this situation 
being distinguished from the instance 
where a salaried officer of a governmental 
agency has been allowed by the court an 
additional fee for services which he is 
already being paid to handle. Sparkman v. 
Hinds County Welfare Dep't, 246 So. 2d 
558 (Miss. 1971). 

The reasonableness of any fee paid to 
the mother's attorney in a bastardy pro- 
ceeding would be a matter for the sound 
discretion of the chancellor, should such 
question be properly raised. Sturdivant v. 
Henderson, 186 So. 2d 478 (Miss. 1966). 

A mother who assigned one half of the 
judgment awarded her in a bastardy pro- 



537 



§ 93-9-47 Domestic Relations 

ceeding to her attorney as a fee is a for a recovery under his partial assign- 
necessary party to an action brought by ment. Sturdivant v. Henderson, 186 So. 2d 
the attorney against the judgment debtor 478 (Miss. 1966). 

RESEARCH REFERENCES 

ALR. Allowance of attorneys' fees in Am Jur. 45 Am. Jur. Proof of Facts 2d 

bastardy proceedings. 40 A.L.R.2d 961. 699, Amount of Allowance for Attorney 

Attorneys' fees: cost of services provided Fees in Domestic Relations Action, 

by paralegals or the like as compensable CJS. 14 C.J.S., Children-Out-Of-Wed- 

element of award in state court. 73 lock §§ 141 et seq 
A.L.R.4th 938. 

§ 93-9-47. No explicit reference to illegitimacy to appear in 
certain records. 

In all records, certificates or other papers hereafter made or executed, 
other than birth records and certificates or records of judicial proceedings in 
which the question of birth out of wedlock is at issue, requiring a declaration 
by or notice to the mother of a child born out of wedlock or otherwise requiring 
a reference to the relation of a mother to such a child, it shall be sufficient for 
all purposes to refer to the mother as the parent having the sole custody of the 
child, and no explicit reference shall be made to illegitimacy. 

SOURCES: Codes, 1942, § 383-21; Laws, 1962, ch. 312, § 21, efffrom and after 
July 1, 1962. 

JUDICIAL DECISIONS 

1. Custody of child. ity to make day-to-day decisions concern- 

The natural mother of an illegitimate ing the welfare of the child. Weathers v. 

child, when no father has taken steps to Farrish, 779 So. 2d 167 (Miss. Ct. App. 

prove or formally assert his paternity, is 2001). 
the custodial parent with the legal author- 

§ 93-9-49. Settlement agreements. 

An agreement of settlement with the alleged father is binding only when 
approved by the court. 

SOURCES: Codes, 1942, § 383-22; Laws, 1962, ch. 312, § 22, eff from and after 
July 1, 1962. 

JUDICIAL DECISIONS 

1. In general. guardians to settle doubtful claims of 

Claims authorized in the Mississippi their wards. Atwood v. Hicks ex rel. Hicks, 

Uniform Law on Paternity may be settled 538 So. 2d 404 (Miss. 1989). 
pursuant to § 93-13-59 which authorizes 
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RESEARCH REFERENCES 

ALR. Lump-sum compromise and set- 5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tlement, or release, of bastardy claim or of tards, Forms 71 et seq. (release or settle- 
bastardy or paternity proceedings. 84 ment). 

A.L.R.2d 524. 10 Am. Jur. Trials 653, Disputed Pater- 
Avoidance of lump-sum settlement or n ity Cases, 
release of bastardy claim on grounds of CJS# 14 c.J.S., Children-Out-Of-Wed- 
fraud, mistake, or duress. 84 A.L.R.2d j oc k §§ 44.46 51. 

59 T 3 - . _. A . A . Law Reviews. 1989 Mississippi Su- 

Validity and construction of putative e Court Review; Paternit Claims 

father s promise to support or provide for 59 Misg L j 9Q5 Wi igg9 

illegitimate child. 20 A.L.R.3d 500. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 

Children §§ 58, 59, 93-96. 

DEATH OF MOTHER OR CHILD 

Sec. 

93-9-71. Death of mother; effect on paternity proceeding. 

93-9-73. Dying declarations of mother. 

93-9-75. Death of child; effect on paternity proceeding. 

§ 93-9-71. Death of mother; effect on paternity proceeding. 

The death of the mother shall not abate the paternity prosecution, if the 
child be living; but a suggestion of the fact shall be made, and the name of the 
child substituted in the proceedings for that of the mother, and a guardian ad 
litem shall be appointed by the court to prosecute the cause, who shall not be 
liable for costs; and in such case the testimony of the mother, taken in writing 
before the justice, may be read in evidence, and shall have the same force and 
effect as if she were living and had testified to the same in court. 

SOURCES: Codes, 1892, § 253; Laws, 1906, § 272; Hemingway's 1917, § 221; 
Laws, 1930, § 183; Laws, 1942, § 387. 

RESEARCH REFERENCES 

Am Jur. 41 Am. Jur. 2d, Illegitimate CJS. 14 C.J.S., Children-Out-Of-Wed- 

Children § 55. lock § 80. 

19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

§ 93-9-73. Dying declarations of mother. 

In all bastardy proceedings when the mother is dead, her declarations in 
her travail, proved to be her dying declarations, may, on the trial of the case, 
be received in evidence. 

SOURCES: Codes, 1892, § 257; Laws, 1906, § 276; Hemingway's 1917, § 225; 
Laws, 1930, § 187; Laws, 1942, § 391. 
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JUDICIAL DECISIONS 



1. In general. 

Midwife's testimony of statements of 
mother that defendant was father of child 
held incompetent in bastardy proceed- 
ings. Beeks v. Walker, 146 Miss. 400, 111 
So. 567 (1927). 

The sole and only object of this section 
[Code 1942, § 391] was to extend the 



doctrine of dying declarations to such dec- 
larations of the mother in bastardy pro- 
ceedings, and to place beyond controversy 
their admissibility, not merely as corrobo- 
rative, but as original and substantive 
evidence. Johnson v. Walker, 86 Miss. 757, 
39 So. 49, 109 Am. St. R. 733 (1905). 



RESEARCH REFERENCES 



ALR. Admissibility of dying declaration 
in civil case. 47 A.L.R.2d 526. 

Opinion of doctor or other attendant as 
to declarant's consciousness of imminent 
death so as to qualify his statement as 
dying declaration. 48 A.L.R.2d 733. 

Comment Note. — Statements of de- 
clarant as sufficiently showing of con- 
sciousness of impending death to justify 
admission of dying declaration. 53 
A.L.R.3d 785. 



Sufficiency of showing of consciousness 
of impending death, by circumstances 
other than statements of declarant, to 
justify admission of dying declaration. 53 
A.L.R.3d 1196. 

Am Jur. 29A Am. Jur. 2d, Evidence 
§§ 754 et seq. 

CJS. 14 C.J.S., Children-Out-Of-Wed- 
lock§ 102. 

31A C.J.S., Evidence §§ 285 et seq. 



§ 93-9-75. Death of child; effect on paternity proceeding. 

The death of the bastard, if the mother be living and unmarried, shall not 
be cause of abatement or bar to any prosecution for bastardy; but the court 
trying the same shall, on conviction, give judgment for such sum as shall be 
deemed just. 

SOURCES: Codes, 1892, § 254; Laws, 1906, § 273; Hemingway's 1917, § 222; 
Laws, 1930, § 184; Laws, 1942, § 388. 

RESEARCH REFERENCES 



ALR. Effect of death of child prior to 
institution of bastardy proceedings by 
mother. 7 A.L.R.2d 1397. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children §§ 55, 56. 



19 Am. Jur. Proof of Facts 2d 1, Defense 
of Paternity Charges. 

CJS. 14 C.J.S., Children-Out-Of-Wed- 
lock§ 80. 
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CHAPTER 11 
Enforcement of Support of Dependents 

In General 93-11-1 

Orders for Withholding 93-11-101 

Suspension of State-Issued Licenses, Permits or Registrations for Non- 
compliance with Child Support Order 93-11-151 

IN GENERAL 

Sec. 

93-11-1 through 93-11-63. Repealed. 

93-11-64. Use of social security numbers for locating parents. 

93-11-65. Custody and support of minor children; additional remedies; temporary 

support awarded pending determination of parentage. 
93-11-67. Personal jurisdiction over nonresident defendants. 

93-11-69. Provision of information to consumer reporting agency as to overdue 

support. 
93-11-71. Judgment for overdue child support. 

93-11-73. Repealed. 

§§ 93-11-1 through 93-11-63. Repealed. 

Repealed by Laws, 1997, ch. 588, § 131, efif from and after July 1, 1997. 

§ 93-11-1. [Codes, 1942, § 456-33; Laws, 1954, ch. 211, § 33] 

§ 93-11-3. [Codes, 1942, § 456-01; Laws, 1954, ch. 211, § 1] 

§ 93-11-5. [Codes, 1942, § 456-02; Laws, 1954, ch. 211, § 2: 1993, ch. 506, 
§ 1] 

§ 93-11-7. [Codes, 1942, § 456-03; Laws, 1954, ch. 211, § 3] 

§ 93-11-9. [Codes, 1942, § 456-04; Laws, 1954, ch. 211, § 4; 1993, ch. 506, 
§ 2] 

§ 93-11-11. [Codes, 1942, § 456-05; Laws, 1954, ch. 211, § 5; 1993, ch. 
506, § 3] 

§ 93-11-13. [Codes, 1942, § 456-06; Laws, 1954, ch. 211, § 6; 1993, ch. 
506, § 4] 

§ 93-11-15. [Codes, 1942, § 456-07; Laws, 1954, ch. 211, § 7; 1993, ch. 
334, § 1; 1993, ch. 506, § 5] 

§ 93-11-17. [Codes, 1942, § 456-08; Laws, 1954, ch. 211, § 8; 1993, ch. 
506, § 6] 

§ 93-11-19. [Codes, 1942, § 456-09; Laws, 1954, ch. 211, § 9; 1989, ch. 
370, § 1; 1993, ch. 506, § 7] 

§ 93-11-21. [Codes, 1942, § 456-10; Laws, 1954, ch. 211, § 10; 1989, ch. 
370, § 2] 

§ 93-11-23. [Codes, 1942, § 456-11; Laws, 1954, ch. 211, § 11; 1985, ch. 
518, § 20; 1987, ch. 400; 1989, ch. 370, § 3] 

§ 93-11-25. [Codes, 1942, § 456-12; Laws, 1954, ch. 211, § 12; 1989, ch. 
370, § 4] 
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§ 93-11-27. [Codes, 1942, § 456-13; Laws, 1954, ch. 211, § 13; 1989, ch. 

370, § 5; 1993, ch. 506, § 8] 

§ 93-11-29. [Codes, 1942, § 456-14; Laws, 1954, ch. 211, § 14; 1989, ch. 

370, § 6] 

§ 93-11-31. [Codes, 1942, § 456-15; Laws, 1954, ch. 211, § 15; 1989, ch. 

370, § 7; 1993, ch. 506, § 9] 

§ 93-11-33. [Codes, 1942, § 456-16; Laws, 1954, ch. 211, § 16] 

§ 93-11-35. [Codes, 1942, § 456-17; Laws, 1954, ch. 211, § 17; 1987, ch. 

399; 1993, ch. 506, § 10] 

§ 93-11-37. [Codes, 1942, § 456-18; Laws, 1954, ch. 211, § 18; 1989, ch. 

370, § 8; 1993, ch. 506, § 11] 

§ 93-11-39. [Codes, 1942, § 456-19; Laws, 1954, ch. 211, § 19] 

§ 93-11-41. [Codes, 1942, § 456-20; Laws, 1954, ch. 211, § 20; 1989, ch. 

370, § 9; 1993, ch. 506, § 12] 

§ 93-11-43. [Codes, 1942, § 456-21; Laws, 1954, ch. 211, § 21] 

§ 93-11-45. [Codes, 1942, § 456-22; Laws, 1954, ch. 211, § 22; 1987, ch. 

455, § 6; 1989, ch. 370, § 10] 

§ 93-11-47. [Codes, 1942, § 456-23; Laws, 1954, ch. 211, § 23; 1989, ch. 

370, § 11; 1993, ch. 506, § 13] 

§ 93-11-49. [Codes, 1942, § 456-24; Laws, 1954, ch. 211, § 24; 1989, ch. 

370, § 12; 1993, ch. 506, § 14] 

§ 93-11-51. [Codes, 1942, § 456-25; Laws, 1954, ch. 211, § 25] 
§ 93-11-53. [Codes, 1942, § 456-26; Laws, 1954, ch. 211, § 26] 
§ 93-11-55. [Codes, 1942, § 456-27; Laws, 1954, ch. 211, § 27] 
§ 93-11-57. [Codes, 1942, § 458-28; Laws, 1954, ch. 211, § 28] 
§ 93-11-59. [Codes, 1942, § 456-30; Laws, 1954, ch. 211, § 30; 1989, ch. 

370, § 13] 

§ 93-11-61. [Codes, 1942, § 456-31; Laws, 1954, ch. 211, § 31; 1989, ch. 

370, § 14] 

§ 93-11-63. [Codes, 1942, § 456-32; Laws, 1954, ch. 211, § 32; 1989, ch. 

370, § 15] 

Editor's Note — For current provisions, see Uniform Interstate Family Support Act, 
§§ 93-25-1 et seq. 

Former § 93-11-1 was entitled: "Short title". 

Former § 93-11-3 was entitled: "Purposes; liberal construction". 

Former § 93-11-5 was entitled: "Definitions". 

Former § 93-11-7 was entitled: "Remedies additional to those now existing". 

Former § 93-11-9 was entitled: "Extent of duties of support". 

Former § 93-11-11 was entitled: "Interstate rendition". 

Former § 93-11-13 was entitled: "Relief from extradition". 

Former § 93-11-15 was entitled: "What duties are enforceable; custody and visitation 
not contestable". 

Former § 93-11-17 was entitled: "Remedies of a state or political subdivision thereof 
furnishing support". 

Former § 93-11-19 was entitled: "How duties of support are enforced; jurisdiction of 
proceedings". 

Former § 93-11-21 was entitled: "Verification of petition for enforcement". 

Former § 93-11-23 was entitled: "Officials to represent petitioner". 
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Former § 93-11-25 was entitled: "Petition on behalf of minor". 

Former § 93-11-27 was entitled: "Duty of court of this state as initiating state". 

Former § 93-11-29 was entitled: "Costs and fees". 

Former § 93-11-31 was entitled: "Jurisdiction by arrest". 

Former § 93-11-33 was entitled: "State information agency". 

Former § 93-11-35 was entitled: "Duty of court of this state as responding state". 

Former § 93-11-37 was entitled: "Further duty of responding court". 

Former § 93-11-39 was entitled: "Interrogatories and depositions". 

Former § 93-11-41 was entitled: "Order of support". 

Former § 93-11-43 was entitled: "Responding state to transmit copies to initiating 
state". 

Former § 93-11-45 was entitled: "Additional powers of responding court". 

Former § 93-11-47 was entitled: "Additional duties of court of this state when acting 
as responding state". 

Former § 93-11-49 was entitled: "Additional duty of the court of this state when 
acting as an initiating state". 

Former § 93-11-51 was entitled: "Evidence of husband and wife". 

Former § 93-11-53 was entitled: "Rules of evidence". 

Former § 93-11-55 was entitled: "Application of payments". 

Former § 93-11-57 was entitled: "Effect of participation in proceeding". 

Former § 93-11-59 was entitled: "Form for Uniform Reciprocal Enforcement of 
Support Act action request; uniform support petition; paternity affidavit". 

Former § 93-11-61 was entitled: "Form of certificate and order of chancery court". 

Former § 93-11-63 was entitled: "Form of general testimony". 

§ 93-11-64. Use of social security numbers for locating par- 
ents. 

(1) The Department of Human Services and its divisions, and any agency, 
office or registry established by the department, or which works in conjunction 
with the department, or is authorized to supply information to the department, 
may use Social Security numbers for the purpose of locating parents or alleged 
parents, establishing parentage, and establishing the amount of, modifying, or 
enforcing child support obligations. 

(2) This section requires that the Social Security number of: 

(a) Any applicant for a state-issued license be recorded on the applica- 
tion; 

(b) Any individual who is subject to a divorce decree, support order, or 
paternity determination or acknowledgment be placed in the records relat- 
ing to the matter; and 

(c) Any individual who has died be placed in the records relating to the 
death and be recorded on the death certificate. 

SOURCES: Laws, 1997, ch. 588, § 14, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

Cross References — State Parent Locator Service, see § 43-19-45. 
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RESEARCH REFERENCES 

Law Reviews. Bell, Child Support Or- 
ders: The Common Law Framework — 
Part II, 69 Miss. L.J. 1063 (Spring, 2000). 

§ 93-11-65. Custody and support of minor children; addi- 
tional remedies; temporary support awarded pending deter- 
mination of parentage. 

(l)(a) In addition to the right to proceed under Section 93-5-23, Missis- 
sippi Code of 1972, and in addition to the remedy of habeas corpus in proper 
cases, and other existing remedies, the chancery court of the proper county 
shall have jurisdiction to entertain suits for the custody, care, support and 
maintenance of minor children and to hear and determine all such matters, 
and shall, if need be, require bond, sureties or other guarantee to secure any 
order for periodic payments for the maintenance or support of a child. In the 
event a legally responsible parent has health insurance available to him or 
her through an employer or organization that may extend benefits to the 
dependents of such parent, any order of support issued against such parent 
may require him or her to exercise the option of additional coverage in favor 
of such children as he or she is legally responsible to support. Proceedings 
may be brought by or against a resident or nonresident of the State of 
Mississippi, whether or not having the actual custody of minor children, for 
the purpose of judicially determining the legal custody of a child. All actions 
herein authorized may be brought in the county where the child is actually 
residing, or in the county of the residence of the party who has actual 
custody, or of the residence of the defendant. Process shall be had upon the 
parties as provided by law for process in person or by publication, if they be 
nonresidents of the state or residents of another jurisdiction or are not found 
therein after diligent search and inquiry or are unknown after diligent 
search and inquiry; provided that the court or chancellor in vacation may fix 
a date in termtime or in vacation to which process may be returnable and 
shall have power to proceed in termtime or vacation. Provided, however, that 
if the court shall find that both parties are fit and proper persons to have 
custody of the children, and that either party is able to adequately provide 
for the care and maintenance of the children, and that it would be to the best 
interest and welfare of the children, then any such child who shall have 
reached his twelfth birthday shall have the privilege of choosing the parent 
with whom he shall live. 

(b) An order of child support shall specify the sum to be paid weekly or 
otherwise. In addition to providing for support and education, the order shall 
also provide for the support of the child prior to the making of the order for 
child support, and such other expenses as the court may deem proper. 

(c) The court may require the payment to be made to the custodial 
parent, or to some person or corporation to be designated by the court as 
trustee, but if the child or custodial parent is receiving public assistance, the 
Department of Human Services shall be made the trustee. 
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(d) The noncustodial parent's liabilities for past education and neces- 
sary support and maintenance and other expenses are limited to a period of 
one (1) year next preceding the commencement of an action. 

(2) Provided further, that where the proof shows that both parents have 
separate incomes or estates, the court may require that each parent contribute 
to the support and maintenance of the children in proportion to the relative 
financial ability of each. 

(3) Whenever the court has ordered a party to make periodic payments for 
the maintenance or support of a child, but no bond, sureties or other guarantee 
has been required to secure such payments, and whenever such payments as 
have become due remain unpaid for a period of at least thirty (30) days, the 
court may, upon petition of the person to whom such payments are owing, or 
such person's legal representative, enter an order requiring that bond, sureties 
or other security be given by the person obligated to make such payments, the 
amount and sufficiency of which shall be approved by the court. The obligor 
shall, as in other civil actions, be served with process and shall be entitled to 
a hearing in such case. 

(4) When a charge of abuse or neglect of a child first arises in the course 
of a custody or maintenance action pending in the chancery court pursuant to 
this section, the chancery court may proceed with the investigation, hearing 
and determination of such abuse or neglect charge as a part of its hearing and 
determination of the custody or maintenance issue as between the parents, as 
provided in Section 43-21-151, notwithstanding the other provisions of the 
Youth Court Law. The proceedings in chancery court on the abuse or neglect 
charge shall be confidential in the same manner as provided in youth court 
proceedings, and the chancery court shall appoint a guardian ad litem in such 
cases, as provided under Section 43-21-121 for youth court proceedings, who 
shall be an attorney. Unless the chancery court's jurisdiction has been 
terminated, all disposition orders in such cases for placement with the 
Department of Human Services shall be reviewed by the court or designated 
authority at least annually to determine if continued placement with the 
department is in the best interest of the child or the public. 

(5) Each party to a paternity or child support proceeding shall notify the 
other within five (5) days after any change of address. In addition, the 
noncustodial and custodial parent shall file and update, with the court and 
with the state case registry, information on that party's location and identity, 
including social security number, residential and mailing addresses, telephone 
numbers, photograph, driver's license number, and name, address and tele- 
phone number of the party's employer. This information shall be required upon 
entry of an order or within five (5) days of a change of address. 

(6) In any case subsequently enforced by the Department of Human 
Services pursuant to Title IV-D of the Social Security Act, the court shall have 
continuing jurisdiction. 

(7) In any subsequent child support enforcement action between the 
parties, upon sufficient showing that diligent effort has been made to ascertain 
the location of a party, due process requirements for notice and service of 
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process shall be deemed to be met with respect to the party upon delivery of 
written notice to the most recent residential or employer address filed with the 
state case registry. 

(8) The duty of support of a child terminates upon the emancipation of the 
child. The court may determine that emancipation has occurred and no other 
support obligation exists when the child: 

(a) Attains the age of twenty-one (21) years, or 

(b) Marries, or 

(c) Discontinues full-time enrollment in school and obtains full-time 
employment prior to attaining the age of twenty-one (21) years, or 

(d) Voluntarily moves from the home of the custodial parent or guardian 
and establishes independent living arrangements and obtains full-time 
employment prior to attaining the age of twenty-one (21) years. 

(9) Upon motion of a party requesting temporary child support pending a 
determination of parentage, temporary support shall be ordered if there is 
clear and convincing evidence of paternity on the basis of genetic tests or other 
evidence, unless the court makes written findings of fact on the record that the 
award of temporary support would be unjust or inappropriate in a particular 
case. 

SOURCES: Codes, 1942, § 1263.5; Laws, 1960, ch. 268; Laws, 1984, ch. 367; Laws, 
1985, ch. 518, § 16; Laws, 1993, ch. 506, § 15; Laws, 1994, ch. 591, § 7; Laws, 
1996, ch. 345, § 2; Laws, 1999, ch. 512, § 15; Laws, 2000, ch. 530, § 6, eff from 
and after July 1, 2000. 

Cross References — Custody of children in divorce proceedings, see § 93-5-23. 

Provisions relative to orders for withholding amounts of overdue child support 
payments from income of obligors, see §§ 93-11-101 through 93-11-119. 

Authority of courts to impose fee for any court-ordered home study relating to child 
custody matters, see § 93-17-12. 

JUDICIAL DECISIONS 

I. CUSTODY OF CHILDREN. 15. Arrearage. 

n ^ „ 16. Modification. 

1. Generally. 

2. Factors in determining custody— ex- j. CUSTODY OF CHILDREN. 

tramarital conduct. 

3. — Treatment of child or spouse. 1. Generally. 

4. — Choice of child. In wife's action for delinquent child sup- 

5. — Miscellaneous. port and delinquent spousal support, 

6. Third party custody. there were two judgments, an interim 

7. Visitation. judgment, which did not mention the hus- 

8. Modification. band's motion for modification, and the 

9. Jurisdiction. final judgment which stated that the mo- 

ll. SUPPORT OF CHILDREN. £ on for modification was denied; applying 

Brennan v. Brennan, the appellate court 

10. Generally. held the entry of the latter judgment, 

11. Amount of support — excessive. effective retroactively to the former judg- 

12. — Not excessive. ment, cleansed the husband's hands, since 

13. — Miscellaneous. it was the first judgment that was entered 

14. Education or medical expenses. after the trial court specifically refused to 

546 



Support of Dependents 



93-11-65 



hear the husband's motion for modifica- 
tion due to the fact that the husband came 
into court with unclean hands. Cook v. 
Whiddon, 866 So. 2d 494 (Miss. Ct. App. 
2004). 

In simultaneous divorce and paternity 
actions, the biological father sought to 
have parental rights terminated, and the 
husband, who believed for years that the 
husband was the child's father, sought to 
be declared the child's legal father, but 
joinder of claims was not allowed, and 
with regard to the separate paternity ac- 
tion, the biological father was ordered to 
pay child support until some further order 
in the divorce proceedings supplanted 
that obligation. Griffith v. Pell, — So. 2d 
— , 2003 Miss. App. LEXIS 786 (Miss. Ct. 
App. Sept. 2, 2003). 

Where there was no indication that the 
chancellor considered the Albright factors 
or the requirements set forth in the stat- 
ute before rendering her decision that the 
child should be placed in her father's 
custody, the court reversed and remanded 
the issue of the child's custody and in- 
structed the chancellor to support her 
findings that the father was better suited 
to be the custodial parent. Formigoni v. 
Formigoni, 733 So. 2d 868 (Miss. Ct. App. 
1999). 

In matters concerning child custody, re- 
viewing court will not reverse Chancery 
Court's factual findings, be they of ulti- 
mate fact or of evidentiary fact, where 
there is substantial evidence in the record 
supporting these findings of fact. Touch- 
stone v. Touchstone, 682 So. 2d 374 (Miss. 
1996). 

Chancellor's findings regarding child 
custody will not be disturbed when sup- 
ported by substantial evidence unless the 
chancellor abused his discretion, was 
manifestly wrong or clearly erroneous or 
applied an erroneous legal standard. 
Touchstone v. Touchstone, 682 So. 2d 374 
(Miss. 1996). 

In all child custody cases, polestar con- 
sideration is the best interest of the child. 
Touchstone v. Touchstone, 682 So. 2d 374 
(Miss. 1996). 

In all child custody cases, polestar con- 
sideration is best interest of child. Riley v. 
Doerner, 677 So. 2d 740 (Miss. 1996). 

The presumption in favor of awarding 
custody of a child to a natural parent 



should prevail over any imperative re- 
garding the separating of siblings. Sellers 
v. Sellers, 638 So. 2d 481 (Miss. 1994). 

In a proceeding to determine custody of 
a minor child, the chancellor erred in 
rendering his opinion based on the sum- 
marized testimony of what the attorneys 
believed vital witnesses would have said; 
in utilizing the summarized testimony, 
the chancellor was not in a position to 
view the demeanor and judge the credibil- 
ity of the witnesses, and therefore failed to 
fully assess and consider the fitness of the 
parties to care for the child. Murphy v. 
Murphy, 631 So. 2d 812 (Miss. 1994). 

In a hearing on a motion for a new trial 
in a proceeding to determine custody of a 
minor child, the chancellor erred in ren- 
dering the issue of the parties' fitness res 
judicata and refusing to hear additional 
testimony and consider expert reports 
submitted by social workers; chancellors 
in child custody cases should consider any 
and all evidence which aids them in reach- 
ing the ultimate custody decision, and the 
ability to hear and consider additional 
evidence is at all times within a chancel- 
lor's authority in matters concerning child 
custody. Murphy v. Murphy, 631 So. 2d 
812 (Miss. 1994). 

A child custody order awarding the fa- 
ther custody of the parties' 2 children 
would be vacated where the mother did 
not have sufficient time to prepare for 2 
adverse witnesses and the custody ques- 
tion was extremely close, so that the 
mother's lack of an opportunity to prepare 
for the witnesses could have affected the 
evidence presented and, necessarily, the 
chancellor's decision. Schepens v. 
Schepens, 592 So. 2d 108 (Miss. 1991). 

The evidence was sufficient to support a 
finding that a father had discharged his 
obligation to support his daughter where 
the parents modified the custody and child 
support provisions of their divorce decree 
by an agreement under which the father 
took custody of the daughter and the child 
support payment made by the father to 
the mother for their three children was 
proportionately reduced, and the father 
subsequently made substantial direct 
payments to the daughter for her support. 
Although court-ordered child support pay- 
ments vest in the child as they accrue and 
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may not thereafter be modified or for- 
given, this does not mean that equity may 
not at times suggest ex post facto approval 
of extra-judicial adjustments in the man- 
ner and form in which support payments 
have been made. Varner v. Varner, 588 So. 
2d 428 (Miss. 1991). 

A child custody agreement which pro- 
vides that the child or children must until 
majority reside in a particular community, 
is contrary to the best interests of the 
children and should not be approved by 
the court. Such agreements that have 
been approved are unenforceable. It is 
presumptuous for anyone, court or other- 
wise, to declare as an absolute that it is in 
the best interest of a young child that he 
or she spend his or her entire minority in 
a single community. Thus, courts may not 
require that children be reared in a single 
community come what may, and divorcing 
parents may not make such agreements 
which courts are obligated to enforce. 
Chancery courts must refuse to approve 
any child custody agreement presented 
under § 93-5-2 or otherwise which man- 
dates, without exception, that children be 
raised in a given community. Such agree- 
ments do not make "adequate and suffi- 
cient" provisions for the care and mainte- 
nance of children. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

A custody agreement which called for a 
change in custody of the children from the 
mother to the father on relocation by the 
mother was void and contrary to public 
policy. The court cannot surrender or sub- 
ordinate its jurisdiction and authority as 
to the circumstances and conditions which 
will cause a change in custody. McManus 
v. Howard, 569 So. 2d 1213 (Miss. 1990). 

When employing escalation clauses for 
child support, the bench and bar are urged 
to: (a) specify with certainty the specific 
cost of living or consumer price index 
which is to be utilized; (b) show the appli- 
cable ratio (present CPI is to ascertain- 
able CPI as present award is to future 
award); (c) calculate the base figure as of 
the date of judgment; (d) establish fre- 
quency of adjustment (nothing less than 
yearly is suggested); and (e) establish an 
effective date for each adjustment (e.g. 
anniversary of date of judgment.) Caution 
should be exercised in applying a con- 



sumer price index that comports with Mis- 
sissippi's economic picture, as well as the 
parent's job status. Wing v. Wing, 549 So. 
2d 944 (Miss. 1989). 

Escalation clauses should be included in 
child support decrees since strong public 
policy calls for provision for increased fi- 
nancial needs of children without addi- 
tional litigation, incurring attorney's fees, 
court congestion and delay, and emotional 
trauma. Wing v. Wing, 549 So. 2d 944 
(Miss. 1989). 

A father was not in contempt for failure 
to pay child support under an automatic 
adjustment clause of a property settle- 
ment agreement where the agreement 
was uncertain in that a genuine dispute 
existed over the amount owed, over the 
commencement year of the escalation 
clause, and over which consumer price 
index was to be utilized. Wing v. Wing, 549 
So. 2d 944 (Miss. 1989). 

A chancellor erred in declining to award 
attorney's fees to a child's maternal grand- 
parents for defending a custody action 
brought by the child's father, who had 
killed the child's mother. Veselits v. 
Cruthirds, 548 So. 2d 1312 (Miss. 1989). 

Trial courts have the authority to allo- 
cate income tax dependency exemptions 
by ordering the custodial parent to sign 
the required release where the equities of 
the case favor such action. A trial court's 
authority to allocate the exemption to the 
non-custodial parent reduces the amount 
of income tax to be paid to the federal 
government, and produces a tax saving to 
the non-custodial parent which exceeds 
the moderate increase in the tax liability 
of the custodial parent. This result will 
almost always prevail where, as is often 
the case, the custodial parent's adjusted 
gross income is less than the adjusted 
gross income of the non-custodial parent. 
In such a situation, the after-tax spend- 
able income of the non-custodial parent is 
increased. This savings in tax liability 
could easily be channeled into increased 
child support or other payments thereby 
rendering the custodial parent's after-tax 
spendable income, including child support 
or other payments, the same or better 
than if he or she had claimed the depen- 
dency exemption. Nichols v. Tedder, 547 
So. 2d 766, 77 A.L.R.4th 757 (Miss. 1989). 
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In a divorce suit to which the maternal 
grandmother of children, whose custody 
was awarded to their mother, was not a 
party, the decree was not res judicata in 
the grandmother's subsequent custody 
suit, which she filed after the mother was 
killed in an automobile accident, on the 
question whether the father of the chil- 
dren was an unfit parent, and in such 
custody suit testimony relating to the fa- 
ther's character and conduct prior to the 
divorce decree was admissible. Lundy v. 
Lundy, 259 So. 2d 710 (Miss. 1972). 

A decree in a custody proceeding, adju- 
dicating that a father had abandoned his 
child and awarding custody to the mater- 
nal grandmother, was not res judicata 
with respect to the father's petition in 
which he sought a modification of the 
decree on the ground of a change in cir- 
cumstances, since such rule would be too 
rigid and inflexible for such a sensitive 
area of the law as the custody of a child, 
the most important consideration in such 
case being what is for the best interest of 
the child. Thompson v. Foster, 244 So. 2d 
395 (Miss. 1971). 

2. Factors in determining cus- 
tody — extramarital conduct. 

An award of custody to the father based 
on the finding that the father was more 
morally fit than the mother to care for the 
child was erroneous to the extent that it 
was based on a finding of adultery by the 
wife where the evidence of adultery was 
neither clear nor convincing and did not 
rise above mere conjecture. McAdory v. 
McAdory, 608 So. 2d 695 (Miss. 1992). 

An extramarital relationship is not, per 
se, an adverse circumstance warranting 
modification of a custody decree. Thus, a 
chancellor's modification of a joint child 
custody decree by forbidding the mother 
to continue conducting her "illicit" rela- 
tionship with her male friend while her 
daughter resided with her was sufficient 
where there was no substantial credible 
evidence showing an adverse change af- 
fecting the child of such proportions that 
the child's best interest would be served 
by further modifying the custody decree. 
Morrow v. Morrow, 591 So. 2d 829 (Miss. 
1991). 

A custody agreement which called for a 
change in custody of the children from the 



mother to the father on relocation by the 
mother was void and contrary to public 
policy. The court cannot surrender or sub- 
ordinate its jurisdiction and authority as 
to the circumstances and conditions which 
will cause a change in custody. McManus 
v. Howard, 569 So. 2d 1213 (Miss. 1990). 
A custodial parent's sexual relations 
with a third person outside of marriage 
does not, by itself, warrant modification of 
the child custody order. Phillips v. 
Phillips, 555 So. 2d 698 (Miss. 1989). 

3. — Treatment of child or spouse. 

A trial court did not abuse its discretion 
in awarding custody of 2 minor children to 
their father, though both parents were 
suitable choices for custody, where the 
mother had previously "secreted the chil- 
dren" for approximately three weeks, and 
the father had possession of the parties' 
house which would give the children sta- 
bility of the home environment and place 
them in familiar surroundings. Faries v. 
Faries, 607 So. 2d 1204 (Miss. 1992). 

In a father's action seeking a change in 
child custody from the mother to the fa- 
ther, evidence of the father's treatment of 
the mother and the child prior to the 
parties' divorce was manifestly material 
to the issue of the fitness of the father to 
have custody of the child, where the di- 
vorce decree indicated that the court had 
found merit to the mother's charges of 
habitual cruel and inhuman treatment. 
Herring v. Herring, 571 So. 2d 239 (Miss. 
1990). 

A mother was unfit to have custody of 
her children where she had used mari- 
juana in the children's presence, she 
sometimes slept until 11:00 a.m. and the 
children would already be outside, unsu- 
pervised, by that time, and there was 
testimony that the children had not been 
adequately fed or clothed and that there 
had been a resulting deleterious effect on 
their health. White v. Thompson, 569 So. 
2d 1181 (Miss. 1990). 

An award of child custody to the mother 
was not manifestly wrong, even though 
there was testimony that the children at 
times went unsupervised, where the court 
did not find that the mother was unfit to 
have the care and custody of the children. 
Martin v. Martin, 566 So. 2d 704 (Miss. 
1990). 
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A chancellor did not err in his determi- 
nation that a material change in circum- 
stances adverse to the welfare and best 
interests of the children warranted a 
change in custody from the mother to the 
father where the mother had moved and 
changed employment several times dur- 
ing the year after the parties' divorce, 
daycare arrangements were similarly 
changed, the mother had subjected the 
children to numerous unwarranted phys- 
ical and psychological examinations, not 
for treatment, but for investigation and 
interrogation as to alleged sexual abuse, 
and the daughter had exhibited distress 
and disturbance when being returned to 
the mother at the end of a visitation 
period with the father, while the father 
held a stable position and maintained a 
stable home, with his parents providing 
alternative care. Newsom v. Newsom, 557 
So. 2d 511 (Miss. 1990). 

Although the chancellor found that a 
father who had killed his child's mother 
was mentally and morally unfit to have 
the child's custody, and granted complete 
custody to the maternal grandparents, it 
was not error for the chancellor to grant 
liberal visitation rights to the father. 
Veselits v. Cruthirds, 548 So. 2d 1312 
(Miss. 1989). 

4. — Choice of child. 

Chancellor properly declined to con- 
sider the preferences of the parties' two 
minor children in determining custody of 
the children upon their parents' divorce 
because the children were under the age 
of 12. Gable v. Gable, 846 So. 2d 296 (Miss. 
Ct. App. 2003). 

Section 93-11-65, which allows a child 
over the age of 12 the privilege of choosing 
the parent with whom the child shall live, 
does not provide any authority which 
would allow a child to choose a third party, 
such as a grandparent, over a natural 
parent. Westbrook v. Oglesbee, 606 So. 2d 
1142 (Miss. 1992). 

When a chancellor denies a child his or 
her choice of custodial parent under § 93- 
11-65, then the chancellor must make 
on-the-record findings as to why the best 
interest of the child is not served. Polk v. 
Polk, 589 So. 2d 123 (Miss. 1991). 

In determining whether there was a 
substantial and material change in cir- 



cumstances to warrant a modification of 
child custody, the lower court would be 
required to consider the fact that the child 
had chosen to live with his mother, as well 
as the fact that the child had passed 12 
years of age and could qualify under § 93- 
11-65 to choose his custodial parent, as 
factors to be considered on remand along 
with any other evidence the parties 
wished to produce. Polk v. Polk, 589 So. 2d 
123 (Miss. 1991). 

Although the rules regulating provi- 
sions for custody of minor children do not 
reflect a policy of encouraging separation 
of siblings, a chancery court did not com- 
mit error when it provided that the par- 
ties' older child would reside with his 
father while the younger child would con- 
tinue to reside with the mother, where the 
judge conferred with the older child in 
chambers and found that he wished to live 
with his father, the child was over 15 
years of age, and the court made elaborate 
provision for assuring that the children 
were together as much as was reasonably 
practicable given their residence in sepa- 
rate communities and their attendance at 
different schools. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

Assuming that this section [Code 1942, 
§ 1263.5] is applicable in a habeas corpus 
hearing, it is not mandatory that the court 
accede to the desires of a 13-year-old boy 
as to which parent he preferred to live 
with, despite the fact that both parents 
were equally fit to be awarded custody of 
him. Mixon v. Bullard, 217 So. 2d 28 
(Miss. 1968). 

5. — Miscellaneous. 

Polestar consideration in child custody 
cases was the best interest and welfare of 
the child; the Albright case provided Mis- 
sissippi courts with guidelines for deter- 
mining the best placement of the child 
when adjudicating custody disputes, such 
that where the trial court did not recite 
any of the Albright factors or specifically 
mention the Albright case or its factors in 
its ruling, the trial court erred as a matter 
of law by failing to analyze and make 
proper findings as to each factor under 
Albright. Lowery v. Mardis, 867 So. 2d 
1053 (Miss. Ct. App. 2004). 

A chancellor did not err in awarding 
permanent primary child custody to the 
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mother, even though she had committed 
adultery and temporary custody had been 
awarded to the father, where the chancel- 
lor found that the mother had greater 
willingness and capacity to learn proper 
parenting skills, the father's psychological 
profile was potentially detrimental to the 
children, and "coaching" of the children 
had occurred while they were in the fa- 
ther's custody. Williams v. Williams, 656 
So. 2d 325 (Miss. 1995). 

The doctrine of unclean hands cannot 
override a chancellor's duty to award cus- 
tody in the best interests of the child. 
Shelton v. Shelton, 653 So. 2d 283 (Miss. 
1995). 

A chancellor did not abuse his discretion 
in awarding custody of a 14-year-old boy 
to his mother on the ground that the 
father was unfit to be a parent, even 
though the child testified that he pre- 
ferred to live with his father, where the 
child's testimony indicated that his rela- 
tionship with his mother would seriously 
deteriorate if he were allowed to live with 
his father, and the father had encouraged 
the child to ignore and disobey his mother, 
allowed him to chew tobacco and dip snuff, 
allowed him to ride a 4-wheeler without 
adult supervision, allowed him to carry 
and shoot a .357 magnum pistol without 
adult supervision, kept his supply of por- 
nographic movies in the child's bedroom, 
told him he would buy the child a truck if 
he stayed with him after the divorce, and 
belittled his wife in the child's presence 
and encouraged the child to do the same. 
Ferguson v. Ferguson, 639 So. 2d 921 
(Miss. 1994). 

A chancellor erred in awarding custody 
of a child to her maternal aunt rather 
than her father where there was no find- 
ing that the father was unfit to have 
custody of the child, and the main founda- 
tion for the ruling was the chancellor's 
concern about separating the child from 
her half-brother; while the separation of 
siblings may be an important consider- 
ation, it may not be used as a basis to 
deprive a parent of his or her child in favor 
of a third party unless the parent has been 
found to be unfit. Sellers v. Sellers, 638 So. 
2d 481 (Miss. 1994). 

A chancellor did not err in awarding 
custody of a child to his father, even 



though the mother "may have presented 
enough evidence at trial to let one con- 
clude that custody should have been 
awarded to her," where the weight of the 
evidence in favor of the mother was not so 
great as to make an award of custody to 
the father erroneous, the wife stated that 
the father was a good parent and that he 
and the child were close, and the only 
evidence of the father's alleged physical 
abuse of the child was the mother's uncor- 
roborated testimony. Chamblee v. 
Chamblee, 637 So. 2d 850 (Miss. 1994). 

A chancellor did not err in awarding 
physical custody of 2 minor children to 
their mother where the chancellor 
awarded the parents joint legal custody, 
both parents were found to be fit and 
proper parents, the mother was the pri- 
mary caregiver though both parents 
played active parenting roles, the father 
had a work schedule based on 12-hour 
shifts and the only option he had consid- 
ered for child care while he was at work 
was his elderly mother who had suffered a 
stroke, the father did not dispute the 
mother's ability to care for the children, 
and the father was given liberal visitation 
rights. Moak v. Moak, 631 So. 2d 196 
(Miss. 1994). 

A father's act of signing a routine 
waiver of process incident to a proceeding 
for the appointment of a guardian for his 
son did not constitute "abandonment" and 
he did not thereby relinquish his custody 
rights to the child; the mere appointment 
of a guardian of the person and/or estate 
of a minor does not of itself strip a parent 
of all of his or her rights in the child, nor 
is there anything in the nature of a guard- 
ianship that requires it to last until adult- 
hood. Ethredge v. Yawn, 605 So. 2d 761 
(Miss. 1992). 

The evidence was not sufficient to sup- 
port a change in child custody from the 
mother to the father where the only evi- 
dence of the mother's instability was her 
frequent moves within a short period of 
time, along with the psychological condi- 
tion of the children which was questioned 
at trial. Cooley v. Cooley, 574 So. 2d 694 
(Miss. 1991), overruled on other grounds, 
Powell v. Powell, 644 So. 2d 269 (Miss. 
1994), overruled on other grounds, Leaf 
River Forest Prods, v. Deakle, 661 So. 2d 
188 (Miss. 1995). 
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A court order requiring a custodial 
mother to obtain court approval before she 
could move her residence was erroneous 
and unenforceable. It is an incident of 
custody that the parent having physical 
custody provide a residence for the child 
where he or she thinks is appropriate; the 
location of this residence is a matter com- 
mitted to the discretion of the custodial 
parent in the first instance. A court may 
only intervene where there has been a 
material change in circumstances which 
adversely affect the child and it is shown 
that the best interests of the child require 
a modification of custody; a change of 
residence is not per se a change of circum- 
stance. Bell v. Bell, 572 So. 2d 841 (Miss. 
1990). 

Although the rules regulating provi- 
sions for custody of minor children do not 
reflect a policy of encouraging separation 
of siblings, a chancery court did not com- 
mit error when it provided that the par- 
ties' older child would reside with his 
father while the younger child would con- 
tinue to reside with the mother, where the 
judge conferred with the older child in 
chambers and found that he wished to live 
with his father, the child was over 15 
years of age, and the court made elaborate 
provision for assuring that the children 
were together as much as was reasonably 
practicable given their residence in sepa- 
rate communities and their attendance at 
different schools. Bell v. Bell, 572 So. 2d 
841 (Miss. 1990). 

A chancellor was not "manifestly 
wrong" in changing custody of a daughter 
from the mother to the father where the 
mother's move to Alaska had an "adverse 
effect" on the daughter, the parties' origi- 
nal divorce decree provided custody of the 
parties' son in the father and custody of 
their daughter in the mother, the daugh- 
ter visited with her brother every day 
prior to the move to Alaska, and the 
mother had a poor relationship with her 
son. Stevison v. Woods, 560 So. 2d 176 
(Miss. 1990). 

6. Third party custody. 

Grandparents have no right to custody 
of a grandchild as against a natural par- 
ent; thus, a chancellor erred in awarding 
custody of a child to his grandmother 
based on the finding that the child's father 



was "unprepared" where the chancellor 
did not make a specific finding as to 
whether the father was an unfit parent. 
Carter v. Taylor, 611 So. 2d 874 (Miss. 
1992). 

Section 93-11-65, which allows a child 
over the age of 12 the privilege of choosing 
the parent with whom the child shall live, 
does not provide any authority which 
would allow a child to choose a third party, 
such as a grandparent, over a natural 
parent. Westbrook v. Oglesbee, 606 So. 2d 
1142 (Miss. 1992). 

Chancellor erred in granting custody of 
children to grandmother in absence of 
showing that natural father had aban- 
doned children or was immoral or unfit. 
Rutland v. Pridgen, 493 So. 2d 952 (Miss. 
1986). 

It was error to award custody of a minor 
child to her paternal grandparents rather 
than to her mother where, although the 
child had lived with the grandparents for 
approximately three-and-one-half years 
before the custody dispute and for briefer 
periods before then, the mother had vis- 
ited frequently and sent gifts and there 
was no finding that she had abandoned 
her child or that she was unfit for her 
custody. Clifford v. Bank of Morton, 331 
So. 2d 903 (Miss. 1976). 

A father was entitled to regain custody 
of his minor son from the child's maternal 
grandmother, who had been awarded the 
custody previously, where a change in 
circumstances was shown in that, since 
his discharge from military service, the 
father had obtained a job as a barber 
earning approximately $80 per week, had 
additional income from the G. I. bill, was 
attending college, had remarried and was 
living in a good neighborhood, and, fur- 
ther, that he had visited the child often in 
the home of the grandmother and had 
contributed regularly to the child's sup- 
port. Thompson v. Foster, 244 So. 2d 395 
(Miss. 1971). 

7. Visitation. 

Substantial basis for Chancellor's find- 
ing of viable relationship between minor 
child and his paternal grandparents, sup- 
porting grandparents' petition for visita- 
tion rights following parents' divorce, was 
provided by evidence that grandparents 
gave financial support to parents before 
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parents' separation through use of grand- 
parents' gas credit card and monetary 
support, and that grandparents regularly 
visited child both before and after parents' 
separation. Settle v. Galloway, 682 So. 2d 
1032 (Miss. 1996). 

Substantial basis for Chancellor's find- 
ing that granting visitation rights to mi- 
nor child's paternal grandparents was in 
child's best interest, supporting grandpar- 
ents' petition for visitation rights follow- 
ing parents' divorce, was provided by evi- 
dence that child would have little 
exposure to his father, who was stationed 
away from home as member of United 
States Navy, but for child's contact with 
grandparents, who exchanged videotapes 
with father. Settle v. Galloway, 682 So. 2d 
1032 (Miss. 1996). 

Granting paternal grandparents right 
to every-other-weekend visitation with 
their grandchild was not excessive, where 
primary basis was father's inability to 
exercise his parental visitation rights due 
to his being stationed away from home as 
member of United States Navy, and where 
the right was to be concurrent with any 
visitation exercised by father. Settle v. 
Galloway, 682 So. 2d 1032 (Miss. 1996). 

Natural grandparents have no common- 
law right of visitation with their grand- 
children; such right must come from leg- 
islative enactment. Settle v. Galloway, 682 
So. 2d 1032 (Miss. 1996). 

Natural grandparents' statutory right 
to visit their grandchildren is not as com- 
prehensive as parents' visitation rights. 
Settle v. Galloway, 682 So. 2d 1032 (Miss. 
1996). 

A chancellor erred in amending a visi- 
tation order to restrict a father's visitation 
with his 2 daughters to daytime hours on 
the basis that he taught his children 
Christian principles while living with a 
woman to whom he was not married 
where there was not substantial evidence 
in the record supporting the chancellor's 
finding that the children were confused by 
the father's alleged hypocrisy; moreover, 
even if the children were confused or did 
not like their father's living arrange- 
ments, that is not the type of harm that 
rises to the level necessary to overcome 
the presumption that a non-custodial par- 
ent is entitled to overnight visitation. Har- 



rington v. Harrington, 648 So. 2d 543 
(Miss. 1994). 

A chancellor erred in suspending all 
visitation rights of a father, even though 
there was ample evidence that the child 
had been sexually abused, where there 
was not substantial credible evidence that 
the father was the abuser; however, the 
evidence warranted restriction of visita- 
tion, since there was conflicting evidence 
as to the identity of the abuser. Doe v. Doe, 
644 So. 2d 1199 (Miss. 1994). 

A chancellor abused his discretion in 
requiring that during a mother's visita- 
tion with her minor child the child could 
not be in the presence of "any male com- 
panion not related to her by blood or 
marriage," since such a sweeping restric- 
tion was clearly overbroad; the fact that a 
parent is having an affair is not enough to 
create the danger requisite to limit visita- 
tion with a child. Chamblee v. Chamblee, 
637 So. 2d 850 (Miss. 1994). 

A chancellor erred in determining that a 
father was not entitled to regular over- 
night visitation with his minor son, where 
there was no substantial evidence in the 
record tending to show that such visita- 
tion would be detrimental to the son in 
any way, since non-custodial parents are 
presumptively entitled to regular over- 
night visitation with their children. Wood 
v. Wood, 579 So. 2d 1271 (Miss. 1991). 

There was no abuse of discretion in 
visitation provisions which granted a fa- 
ther visitation with his 15-year-old son 7 
days at Christmas and 2 weeks during the 
summer, "and such other visitation as 
could be worked out" between the father 
and son, where the father had voluntarily 
moved to another state which made regu- 
lar visitation more difficult, the father 
chose to live in a home which was several 
levels below what he could actually afford 
and provided little or no testimony of 
features of the home which might be con- 
ducive to visitation, and the son testified 
that he disliked the father. Caldwell v. 
Caldwell, 579 So. 2d 543 (Miss. 1991). 

When a non-custodial parent has unsu- 
pervised visitation rights, the custodial 
parent has no right to interfere with the 
non-custodial parent's visitation with his 
or her children. Thus, a mother's wishes 
that her children not fly in a private plane 
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was not sufficient to deny the father the 
right to provide flying lessons or to fly his 
children in his private airplane during his 
visitation hours, where there was no evi- 
dence that flying would endanger the chil- 
dren's lives or that the children were op- 
posed to flying or taking flying lessons. 
Mord v. Peters, 571 So. 2d 981 (Miss. 
1990). 

A chancellor did not abuse his discretion 
in ordering that a mother's visitation with 
her children was to be exercised outside 
the presence of the mother's lesbian part- 
ner. White v. Thompson, 569 So. 2d 1181 
(Miss. 1990). 

Visitation privileges should be reason- 
able and appropriate, fostering a positive 
and harmonious relationship between the 
children and parent. Stevison v. Woods, 
560 So. 2d 176 (Miss. 1990). 

A chancellor did not err in severely 
restricting a mother's visitation with her 
children to not more than once per week, 
for no more than one and Vfe hours, in the 
father's home, where the mother had se- 
creted the children and refused to deliver 
them in defiance of a court order changing 
custody from the mother to the father; the 
safety and welfare of the minor children 
compelled the chancellor to act in their 
best interest, protecting them from abduc- 
tion by the mother. Newsom v. Newsom, 
557 So. 2d 511 (Miss. 1990). 

Although the chancellor found that a 
father who had killed his child's mother 
was mentally and morally unfit to have 
the child's custody, and granted complete 
custody to the maternal grandparents, it 
was not error for the chancellor to grant 
liberal visitation rights to the father. 
Veselits v. Cruthirds, 548 So. 2d 1312 
(Miss. 1989). 

The Mississippi court had continuing 
jurisdiction to enforce its prior order 
awarding custody of a child to his father, 
visitation to his mother, and requiring the 
father to post a ne exeat bond, even 
though the father and child had moved to 
Illinois and had filed a petition for modi- 
fication of visitation rights in Illinois, 
where the father was still subject to the ne 
exeat bond to comply with the prior order 
and the Mississippi court exercised con- 
tinuous and ongoing jurisdiction of the 
matter with full notice and appearance by 



all parties. Roberts v. Fuhr, 523 So. 2d 20 

(Miss. 1987). 

8. Modification. 

Termination of the father's future duty 
to provide child support was awarded by 
the trial court where it found that there 
was a breakdown in the parent-child rela- 
tionship; however, it was to be expected 
that there would be some unpleasantness 
coming from a child who had had no 
relationship with his father and when the 
father had been behind in his child sup- 
port payments, and that such conduct was 
not sufficiently clear and extreme to for- 
feit his right to support from his father. 
Dep't of Human Servs. v. Marshall, 859 
So. 2d 387 (Miss. 2003). 

Although the 12-year-old son expressed 
a preference to live with his father, there 
was not any change of circumstances war- 
ranting modification of custody from the 
mother to the father, as there was no 
declaration by the child of sound, reason- 
able, and compelling reasons why he 
thought the change of custody was in his 
best interests, and the father had pre- 
sented no convincing evidence that the 
custodial situation with the mother had 
deteriorated to adversely affect the child's 
welfare. Best v. Hinton, 838 So. 2d 306 
(Miss. Ct. App. 2002), cert, denied, 837 So. 
2d 771 (Miss. Ct. App. 2003). 

It was harmless error to extend psycho- 
therapist-patient privilege to exclude li- 
censed clinical social worker's testimony, 
in action to modify custody provisions of 
divorce decree, regarding mother's inter- 
ference with and "coaching" of child while 
he was being examined, where mother 
freely acknowledged her participation in 
the examination session. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

Custody may be modified where envi- 
ronment provided by the custodial parent 
is found to be adverse to the child's best 
interest and circumstances of the noncus- 
todial parent have changed such that he 
or she is able to provide an environment 
more suitable than that of the custodial 
parent. Touchstone v. Touchstone, 682 So. 
2d 374 (Miss. 1996). 

Neither nasty exchanges between for- 
mer spouses when picking up or dropping 
off child for visitation, nor former wife's 
implication that former husband had sex- 
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ually abused child warranted change in 
custody; although child was subjected to 
some gross unpleasantries between his 
parents, record did not remotely suggest 
that these episodes were characteristic of 
the overall circumstances in which he 
lived. Touchstone v. Touchstone, 682 So. 
2d 374 (Miss. 1996). 

Isolated incident, e.g., an unwarranted 
striking of a child, does not in and of itself 
justify a change of custody; rather, it must 
be the overall circumstances in which a 
child lives, likely to remain unchanged in 
the foreseeable future and adversely im- 
pacting a child, to warrant change of cus- 
tody. Touchstone v. Touchstone, 682 So. 2d 
374 (Miss. 1996). 

Trial court did not abuse its discretion 
by excluding, in custody modification pro- 
ceeding, arguably repetitive testimony 
concerning incident in which mother bit 
another woman on the arm. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

Unsubstantiated request for attorney 
fees would be denied, given that there 
were no "good guys" in child custody mod- 
ification action at issue and that former 
husband's appeal raised issue of first im- 
pression with regard to scope of psycho- 
therapist-patient privilege. Touchstone v. 
Touchstone, 682 So. 2d 374 (Miss. 1996). 

Change in circumstances warranting 
modification of custody is one in overall 
living conditions in which child is found. 
Riley v. Doerner, 677 So. 2d 740 (Miss. 
1996). 

Totality of circumstances must be con- 
sidered in determining whether to modify 
child custody. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Change of circumstances in noncusto- 
dial parent is not in and of itself sufficient 
to warrant a modification of custody. Riley 
v. Doerner, 677 So. 2d 740 (Miss. 1996). 

When environment provided by custo- 
dial parent is found to be adverse to child's 
best interest, and circumstances of non- 
custodial parent have changed such that 
he or she is able to provide an environ- 
ment more suitable than that of custodial 
parent, Chancellor may modify custody 
accordingly. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Where a child living in a custodial en- 
vironment clearly adverse to child's best 



interest somehow appears to remain 
unscarred by his or her surroundings, 
Chancellor is not precluded from remov- 
ing child for placement in a healthier 
environment. Riley v. Doerner, 677 So. 2d 
740 (Miss. 1996). 

Evidence that home of custodial parent 
is site of dangerous and illegal behavior, 
such as drug use, may be sufficient to 
justify a modification of custody, even 
without a specific finding that environ- 
ment has adversely affected child's wel- 
fare. Riley v. Doerner, 677 So. 2d 740 
(Miss. 1996). 

Once Chancellor determined that moth- 
er's home was site of illegal drug use, as 
well as other behavior adverse to child's 
welfare, and determined that father's cir- 
cumstances had improved such that he 
was able to provide a good home for child, 
it was within his discretion to transfer 
custody from mother to father, despite fact 
that Chancellor could not discern any neg- 
ative effect on child caused by mother's 
home environment. Riley v. Doerner, 677 
So. 2d 740 (Miss. 1996). 

Chancellor is never obliged to ignore a 
child's best interest in weighing a custody 
change; in fact, a Chancellor is bound to 
consider child's best interest above all 
else. Riley v. Doerner, 677 So. 2d 740 
(Miss. 1996). 

Test for custody modification need not 
be applied so rigidly, nor in such a formal- 
istic manner, so as to preclude Chancellor 
from rendering a decision appropriate to 
facts of individual case. Riley v. Doerner, 
677 So. 2d 740 (Miss. 1996). 

A chancellor erred in changing custody 
of a 6-year-old girl from her mother to her 
father based solely on the child's unusual 
knowledge of sexual conduct allegedly 
gained from her accidental exposure to 
sexual relations between her mother and 
stepfather where the totality of the facts 
and circumstances failed to support a 
finding that the child's best interest would 
be served by a change in custody. Smith v. 
Jones, 654 So. 2d 480 (Miss. 1995). 

A chancellor erred in failing to grant a 
father's request for modification of cus- 
tody of his 18-year old daughter where 
both parents and the daughter agreed 
that she should be in the father's custody, 
she had been living with the father, and 
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the chancellor had reduced the father's 
child support obligation to reflect this liv- 
ing arrangement. Shelton v. Shelton, 653 
So. 2d 283 (Miss. 1995). 

An extramarital relationship is not, per 
se, an adverse circumstance warranting 
modification of a custody decree. Thus, a 
chancellor's modification of a joint child 
custody decree by forbidding the mother 
to continue conducting her "illicit" rela- 
tionship with her male friend while her 
daughter resided with her was sufficient 
where there was no substantial credible 
evidence showing an adverse change af- 
fecting the child of such proportions that 
the child's best interest would be served 
by further modifying the custody decree. 
Morrow v. Morrow, 591 So. 2d 829 (Miss. 
1991). 

In determining whether there was a 
substantial and material change in cir- 
cumstances to warrant a modification of 
child custody, the lower court would be 
required to consider the fact that the child 
had chosen to live with his mother, as well 
as the fact that the child had passed 12 
years of age and could qualify under § 93- 
11-65 to choose his custodial parent, as 
factors to be considered on remand along 
with any other evidence the parties 
wished to produce. Polk v. Polk, 589 So. 2d 
123 (Miss. 1991). 

The evidence did not reflect a material 
change in the circumstances of a child and 
his parents, which adversely affected the 
child, to the extent that a change of cus- 
tody from the mother to the father was 
warranted, where the mother called upon 
the father for help when she fell upon 
hard times, the father had custody of the 
child for 16 months while the mother had 
liberal visitation, and the mother asked 
the father to restore custody to her when 
her situation stabilized, but the father 
declined; the parties' act, in temporarily 
modifying the custody decree, was not 
binding upon the court. Arnold v. Conwill, 
562 So. 2d 97 (Miss. 1990). 

A chancellor was not "manifestly in er- 
ror" in refusing to modify the custody of 2 
children from their father to their mother, 
even though the father's activities in at- 
tempting to exclude the mother from the 
children's lives were very iniquitous and 
hurtful to the children, where the mother 



failed to show a material change in cir- 
cumstances that adversely affected the 
children. Stevison v. Woods, 560 So. 2d 
176 (Miss. 1990). 

A chancellor did not err in his determi- 
nation that a material change in circum- 
stances adverse to the welfare and best 
interests of the children warranted a 
change in custody from the mother to the 
father where the mother had moved and 
changed employment several times dur- 
ing the year after the parties' divorce, 
daycare arrangements were similarly 
changed, the mother had subjected the 
children to numerous unwarranted phys- 
ical and psychological examinations, not 
for treatment, but for investigation and 
interrogation as to alleged sexual abuse, 
and the daughter had exhibited distress 
and disturbance when being returned to 
the mother at the end of a visitation 
period with the father, while the father 
held a stable position and maintained a 
stable home, with his parents providing 
alternative care. Newsom v. Newsom, 557 
So. 2d 511 (Miss. 1990). 

There are 2 prerequisites to a modifica- 
tion of child custody. First, the moving 
party must prove by a preponderance of 
the evidence that, after the entry of the 
judgment sought to be modified, there has 
been a material change in circumstances 
which adversely affects the welfare of the 
child. Second, if such an adverse change 
has been shown, the moving party must 
show by like evidence that the best inter- 
est of the child requires the change of 
custody. Phillips v. Phillips, 555 So. 2d 698 
(Miss. 1989). 

A father was entitled to regain custody 
of his minor son from the child's maternal 
grandmother, who had been awarded the 
custody previously, where a change in 
circumstances was shown in that, since 
his discharge from military service, the 
father had obtained a job as a barber 
earning approximately $80 per week, had 
additional income from the G. I. bill, was 
attending college, had remarried and was 
living in a good neighborhood, and, fur- 
ther, that he had visited the child often in 
the home of the grandmother and had 
contributed regularly to the child's sup- 
port. Thompson v. Foster, 244 So. 2d 395 
(Miss. 1971). 
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A decree in a custody proceeding, adju- 
dicating that a father had abandoned his 
child and awarding custody to the mater- 
nal grandmother, was not res judicata 
with respect to the father's petition in 
which he sought a modification of the 
decree on the ground of a change in cir- 
cumstances, since such rule would be too 
rigid and inflexible for such a sensitive 
area of the law as the custody of a child, 
the most important consideration in such 
case being what is for the best interest of 
the child. Thompson v. Foster, 244 So. 2d 
395 (Miss. 1971). 

9. Jurisdiction. 

Because there was a pending divorce 
action and Miss. Code Ann. § 93-11-65 did 
not allow assumption of jurisdiction over a 
contested divorce, the trial court had no 
jurisdiction in the custody matter and 
could not proceed; thus, the trial court 
erred by failing to grant the husband's 
motion to dismiss in toto. Slaughter v. 
Slaughter, 869 So. 2d 386 (Miss. 2004). 

Reading Miss. Code Ann. §§ 93-5-23 
and 93-11-65 together, Miss. Code Ann. 
§ 93-5-23 concerns divorce actions and a 
court's ability to make orders touching 
child custody, whereas, Miss. Code Ann. 
§ 93-11-65 is in addition to the remedies 
already available in Miss. Code Ann. 
§ 93-5-23. The key to those statutes is 
that Miss. Code Ann. § 93-5-23 provides 
for the child's care and custody in a di- 
vorce situation and Miss. Code Ann. § 93- 
11-65 states that it is an alternative, in 
addition to Miss. Code Ann. § 93-5-23. 
Slaughter v. Slaughter, 869 So. 2d 386 
(Miss. 2004). 

A proper reading of all the three stat- 
utes, Miss. Code Ann. §§ 93-5-11, 93-5-23 
and 93-11-65, does not provide for a cus- 
tody matter to proceed under Miss. Code 
Ann. § 93-11-65 when a divorce is pend- 
ing. Slaughter v. Slaughter, 869 So. 2d 386 
(Miss. 2004). 

The mandatory filing provisions for con- 
tested and irreconcilable differences di- 
vorces are clearly stated in Miss. Code 
Ann. § 93-5-11. The statutory require- 
ments for proper filing of a divorce action 
are straightforward and clear and may 
not be circumvented by an attempt to 
expand § 93-5-11 through the use of Miss. 
Code Ann. § 93-11-65, nor indirectly 



through Miss. Code Ann. § 93-5-23; to 
find otherwise would negate the need for 
Miss. Code Ann. § 93-5-11 and create ju- 
dicial conflict. Slaughter v. Slaughter, 869 
So. 2d 386 (Miss. 2004). 

Pursuant to Miss. Code Ann. § 93-11- 
65, wxclusive and continuing jurisdiction 
over the issues of enforcement of child 
support lay in the first chancery court, 
which granted the judgment of divorce 
and ordered the payment of child support; 
thus, the second chancery court erred in 
asserting jurisdiction as it did not have 
jurisdiction to adjudicate contempt mat- 
ters relating to the child support issue and 
the Lauderdale court erred in denying the 
father's writ of habeas corpus. The appel- 
late court ordered that the father should 
be immediately released. Harry v. Harry, 
856 So. 2d 748 (Miss. Ct. App. 2003). 

The Mississippi court had continuing 
jurisdiction to enforce its prior order 
awarding custody of a child to his father, 
visitation to his mother, and requiring the 
father to post a ne exeat bond, even 
though the father and child had moved to 
Illinois and had filed a petition for modi- 
fication of visitation rights in Illinois, 
where the father was still subject to the ne 
exeat bond to comply with the prior order 
and the Mississippi court exercised con- 
tinuous and ongoing jurisdiction of the 
matter with full notice and appearance by 
all parties. Roberts v. Fuhr, 523 So. 2d 20 
(Miss. 1987). 

The provisions of the Uniform Child 
Custody Jurisdiction Act governed a child 
custody action even though the complaint 
stated that custody was sought pursuant 
to § 93-11-65, which provides for chan- 
cery jurisdiction in child custody cases. 
Walters v. Walters, 519 So. 2d 427 (Miss. 
1988). 

A suit to establish paternity and child 
support brought by the Department of 
Public Welfare would be remanded for the 
chancellor to determine whether to hear 
all the issues, including a cross bill 
against the natural mother for custody 
and a motion to make her a party, in 
which case he would have authority to 
hear the case under § 93-11-65 in that one 
of the issues would be child custody, or to 
transfer venue to the county of the natural 
father's residence pursuant to § 93-9-17. 
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McCollum v. State Dep't of Pub. Welfare, 
447 So. 2d 650 (Miss. 1984). 

A person charged with being the natural 
father in a paternity action under both 
Miss. Code Ann. § 43-19-31 and Miss. 
Code Ann. § 93-9-9 is entitled to be sued 
in the county of his residence, in that the 
venue provision of Miss. Code Ann. § 93- 
9-17 would control; however, if the chan- 
cellor could have sustained the requested 
motion to make the mother a party and 
also entertained the submitted cross-bill 
praying for custody, the Chancery Court of 
the First Judicial District of Hinds County 
would have authority to hear the case, 
because one of the issues would have been 
child custody, and Miss. Code Ann. § 93- 
11-65 would have been applicable. 
McCollum v. State Dep't of Pub. Welfare, 
447 So. 2d 650 (Miss. 1984). 

In a proceeding under § 93-11-65 insti- 
tuted in the Chancery Court of Coahoma 
County for the custody and support of a 
minor child, the chancellor properly over- 
ruled the defendant's motion to dismiss 
for lack of jurisdiction where the court 
would have jurisdiction over the case if it 
were determined that a 1978 Oklahoma 
divorce between the parties was valid. 
The Chancery Court of Rankin County did 
not possess continuing jurisdiction over 
the child as the result of a 1978 habeas 
corpus proceeding which awarded custody 
of the child to its father since a habeas 
corpus court is a special court convened to 
try a single cause, and when a final judg- 
ment is rendered, its functions and pow- 
ers cease; the holding in Leggett v. Leggett 
(1947) 202 Miss 435, 32 So. 2d 189, which 
held that the chancery court in a habeas 
corpus proceeding retains continuing ju- 
risdiction over minor children is hereby 
overruled. Roach v. Lang, 396 So. 2d 11 
(Miss. 1981). 

In a child custody proceeding brought 
by the mother pursuant to this section, 
the trial court's error in dismissing the 
mother's action was harmless where the 
court immediately held a full hearing on 
the father's petition for a writ of habeas 
corpus, which hearing was the same as 
would have been held under the mother's 
original suit; the trial court had jurisdic- 
tion to hear the mother's suit alleging a 
change of circumstances, where the Ala- 



bama court that had granted custody to 
the father had the right to modify the 
terms of the decree. Further, the trial 
court had complete jurisdiction to hear a 
child custody matter in a habeas corpus 
proceeding under § 11-43-1. Brashers v. 
Green, 377 So. 2d 597 (Miss. 1979). 

The authority of the court mentioned in 
Code 1942, § 1263.5, does not act to de- 
prive the original chancery court of juris- 
diction of child custody cases where cus- 
tody has been awarded in a divorce 
proceeding previously filed, and this is 
true although the child is later removed to 
another county. Dubois v. Dubois, 275 So. 
2d 100 (Miss. 1973). 

The rule being well established that a 
chancery court which grants the custody 
of children in a divorce proceeding has, as 
between the same parties, continuing ex- 
clusive jurisdiction to modify the decree 
upon subsequent changed circumstances, 
the chancery court in the county in which 
the children and divorced parents resided 
was without jurisdiction to modify the 
decree of custody entered by the chancery 
court of another county, notwithstanding 
the statute providing that an action to 
determine the legal custody of a child may 
be brought in the county where the child 
is actually residing, in the county of resi- 
dence of a party who has actual custody, or 
in the county of the residence of the defen- 
dant. Reynolds v. Riddell, 253 So. 2d 834 
(Miss. 1971). 

Assuming that the chancery court did 
not have jurisdiction to render a divorce 
decree, the court did have jurisdiction to 
entertain the proceeding with respect to 
the custody, care, support, and mainte- 
nance of the minor children of the parties 
where the husband to whom custody was 
awarded and the children were physically 
present within the county in which the 
action was brought at the time the decree 
was entered. Neal v. Neal, 217 So. 2d 639 
(Miss. 1969). 

This section [Code 1942, § 1263.5] was 
intended to give the chancery court inde- 
pendent jurisdiction of suits for the cus- 
tody of minor children and implements its 
constitutional power in this respect, and a 
custody proceeding brought to modify an 
agreed judgment entered in a prior ha- 
beas corpus proceeding will be treated as 
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if brought under this section. Mitchell v. 
Powell, 253 Miss. 867, 179 So. 2d 811 
(1965). 

II. SUPPORT OF CHILDREN. 

10. Generally. 

Although the majority of states ex- 
empted SSI benefits from inclusion in cal- 
culating gross income for child support 
purposes, the trial court's award was not 
based solely on the SSI benefits; the father 
did have the ability to pay some child 
support and was not as destitute as he 
claimed or that he was as incapacitated as 
he claimed, or that he was precluded from 
earning some income for his child. Lee v. 
Lee, 859 So. 2d 408 (Miss. Ct. App. 2003). 

Trial court did not abuse its discretion 
in determining that the former husband 
was entitled to a credit for the amount he 
paid as child support past the time his 
oldest child turned 21 -years-old as the 
former husband's duty of support termi- 
nated by operation of law at the time the 
older child turned 21-years-old. Houck v. 
Houck, 812 So. 2d 1139 (Miss. Ct. App. 
2002). 

The chancellor was well within his dis- 
cretion in ordering the non- custodial par- 
ent to pay child support to the custodial 
parent, even though it was a mother pay- 
ing to her ex-husband, where the mother 
earned about $15,000 per year and the 
father earned about $40,000 per year. 
McGehee v. Upchurch, 733 So. 2d 364 
(Miss. Ct. App. 1999). 

A chancellor erred in dismissing a fa- 
ther's petition for abatement of child sup- 
port where the father was in compliance 
with the court's previous decree at the 
time he filed for modification, preventing 
a finding of unclean hands, and he showed 
a material change in his financial circum- 
stances which arose subsequent to entry 
of the previous decree; however, the mod- 
ification could not relate back to the time 
of filing, and therefore the chancellor's 
award for child support payments which 
accrued during litigation of the father's 
motion would be affirmed. Setser v. Pi- 
azza, 644 So. 2d 1211 (Miss. 1994). 

A chancellor erred in finding a father in 
willful contempt for failure to make child 
support payments and jailing him after 
allowing only one week to purge himself of 



such contempt, since the father should 
have been given a more reasonable, lim- 
ited amount of time to make the payment 
where he had been unemployed for ap- 
proximately 6 months due to a fire that 
destroyed his office building and had re- 
opened his medical practice and was again 
earning income at the time of the hearing. 
Gambrell v. Gambrell, 644 So. 2d 435 
(Miss. 1994). 

A chancellor erred in ordering a father 
to pay child support without taking into 
consideration all the relevant factors, in- 
cluding the father's ability to pay and the 
mother's income. Powell v. Powell, 644 So. 
2d 269 (Miss. 1994). 

A disabled child's receipt of Supplemen- 
tal Security Income from the Social Secu- 
rity Administration does not reduce pa- 
rental support obligations. Hammett v. 
Woods, 602 So. 2d 825 (Miss. 1992). 

In a proceeding to modify child support 
provisions, the burden of proof is on the 
petitioner to show a material change of 
circumstances of one or more of the inter- 
ested parties-the father, mother, or child- 
arising subsequent to the original decree. 
However, the material change which must 
be proved in support modification proceed- 
ings does not have to be a change which 
"adversely affects the minor child," as is 
required in custody modification proceed- 
ings. Adams v. Adams, 591 So. 2d 431 
(Miss. 1991). 

The fact that a child has been emanci- 
pated does not pretermit recovery of 
vested but unpaid child support. Either 
the child or the former custodial parent 
may bring an action against the default- 
ing parent, though the latter receives any 
recovery in his or her continuing fiduciary 
capacity subject to all of the duties and 
strictures thereof. If by reason of the sup- 
porting parent's default, the custodial par- 
ent is forced to dip into his or her own 
resources beyond what would otherwise 
be expected of him or her, he or she may 
recover and retain amounts so proved, 
subject to equitable adjustment should 
the child's prior needs so suggest. Varner 
v. Varner, 588 So. 2d 428 (Miss. 1991). 

A father would be required to continue 
to pay support for his 15-year-old son, in 
spite of the father's argument that his son 
had totally abandoned the father-son re- 
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lationship and the son's admission that he 
felt a great deal of hostility toward his 
father, where the son had sought profes- 
sional counseling and advice to deal with 
his feelings toward his father and openly 
talked of trying to improve the relation- 
ship. While it is possible that there could 
be a situation where a minor child as 
young as 15 might by his or her actions 
forfeit support from a non-custodial par- 
ent, those actions would have to be clear 
and extreme. Caldwell v. Caldwell, 579 So. 
2d 543 (Miss. 1991). 

The effective date of a modification of 
child support payments should be the date 
of the petition to modify or thereafter, 
within the sound discretion of the trial 
court. Lawrence v. Lawrence, 574 So. 2d 
1376 (Miss. 1991). 

A child support agreement, submitted 
to the court pursuant to § 93-5-2, which 
ends support for a child before that child 
reaches the age of 21 or is otherwise 
emancipated, is unenforceable as to the 
rights of the child. Lawrence v. Lawrence, 
574 So. 2d 1376 (Miss. 1991). 

A mother was not automatically enti- 
tled to reasonable attorney's fees merely 
because she successfully defeated the fa- 
ther's efforts to reduce his child support 
obligation. The general rule that a father 
who seeks alteration of his child support 
liability to the mother without justifica- 
tion should pay for the mother's attorney's 
fees does not hold where the equities are 
otherwise. Thus, a court was within its 
authority when it held that the mother 
was not entitled to an award of attorney's 
fees where there had been a large volume 
of claims and counterclaims and interven- 
ing discovery disputes, so that the equities 
differed and were relatively balanced. Ad- 
ditionally, the mother possessed the abil- 
ity to earn sufficient income to pay reason- 
able attorney's fees, and much of the 
expense that the mother's attorneys in- 
curred in litigating the case was unrea- 
sonable. McPhail v. McPhail, 564 So. 2d 
839 (Miss. 1990). 

Social Security benefits received by a 
mother for the benefit of a minor child 
under the Social Security Act are consid- 
ered an alternative source of payment 
that satisfies child support and should be 
credited toward that obligation. Moreover, 



child support obligations are to be off-set, 
not only to the extent of payments actu- 
ally received under the Social Security 
Act, but also for payments that the child 
was entitled to receive, based on the par- 
ent's retirement. Thus, a father's child 
support obligations would be credited for 
social security benefits that the minor 
child was entitled to receive based on the 
father's retirement, even though social 
security benefits were elected based on 
the child's step-father's retirement. Brad- 
ley v. Holmes, 561 So. 2d 1034 (Miss. 
1990). 

The guidelines for child support awards 
set forth in § 43-19-101 must not control a 
chancellor's award of child support. The 
national guideline must not dictate the 
amount of food, the need of clothing, the 
requirement of education or the standard 
of living of the children. Rather, this 
should be done by a chancellor who hears 
all the facts, views the witnesses, and is 
informed at trial of the circumstances of 
the parties and particularly the circum- 
stances of the children. The guidelines 
may be received and considered in all 
support matters as relevant, but the 
guidelines may not determine the specific 
need or the specific support required; this 
is to be done by a chancellor at a time real, 
on a scene certain, and with a knowledge 
special to the actual circumstances and to 
the individual child or children. Thurman 
v. Thurman, 559 So. 2d 1014 (Miss. 1990). 

A father was not in contempt for failure 
to pay child support under an automatic 
adjustment clause of a property settle- 
ment agreement where the agreement 
was uncertain in that a genuine dispute 
existed over the amount owed, over the 
commencement year of the escalation 
clause, and over which consumer price 
index was to be utilized. Wing v. Wing, 549 
So. 2d 944 (Miss. 1989). 

The age of majority for purposes of child 
care and maintenance orders issued pur- 
suant to § 93-5-23 and § 93-11-65 is 21 
years. Thus, the courts have no authority 
under these statutes to require parents to 
provide for the care and maintenance of 
their child after the child becomes eman- 
cipated, by reaching the age of 21, or 
otherwise, whichever occurs first. This 
does not foreclose the enforceability of 
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agreements by the parties providing for 
the post-emancipation care and mainte- 
nance of their children, whether those 
agreements are separate contracts, or 
have been incorporated into the divorce 
decree. Nichols v. Tedder, 547 So. 2d 766, 
77 A.L.R.4th 757 (Miss. 1989). 

The fact that one child became emanci- 
pated and the other child moved into the 
father's home did not automatically grant 
the father the right to receive a credit for 
child support payments made after that 
point in time. However, the father was 
allowed the opportunity to prove before a 
trial judge that he should receive such a 
credit. Nichols v. Tedder, 547 So. 2d 766, 
77 A.L.R.4th 757 (Miss. 1989). 

Trial courts have the authority to allo- 
cate income tax dependency exemptions 
by ordering the custodial parent to sign 
the required release where the equities of 
the case favor such action. A trial court's 
authority to allocate the exemption to the 
non-custodial parent reduces the amount 
of income tax to be paid to the federal 
government, and produces a tax saving to 
the non-custodial parent which exceeds 
the moderate increase in the tax liability 
of the custodial parent. This result will 
almost always prevail where, as is often 
the case, the custodial parent's adjusted 
gross income is less than the adjusted 
gross income of the non-custodial parent. 
In such a situation, the after-tax spend- 
able income of the non-custodial parent is 
increased. This savings in tax liability 
could easily be channeled into increased 
child support or other payments thereby 
rendering the custodial parent's after-tax 
spendable income, including child support 
or other payments, the same or better 
than if he or she had claimed the depen- 
dency exemption. Nichols v. Tedder, 547 
So. 2d 766, 77 A.L.R.4th 757 (Miss. 1989). 

Any child legitimized by Code 1972, 
§ 91-1-15 is a child of the marriage within 
the meaning of Code § 1972, § 93-11-65. 
Harper v. Harper, 300 So. 2d 132 (Miss. 
1974). 

Assuming that the chancery court did 
not have jurisdiction to render a divorce 
decree, the court did have jurisdiction to 
entertain the proceeding with respect to 
the custody, care, support, and mainte- 
nance of the minor children of the parties 



where the husband to whom custody was 
awarded and the children were physically 
present within the county in which the 
action was brought at the time the decree 
was entered. Neal v. Neal, 217 So. 2d 639 
(Miss. 1969). 

11. Amount of support — excessive. 

A $350 per month award to be paid by a 
father for the support of his 3 children was 
manifestly erroneous where the father's 
adjusted gross income based on his salary, 
which was his only significant and reliable 
source of income, was approximately 
$2,350 per month, the guidelines set forth 
in § 99-19-101 suggested that he should 
pay $495 per month in child support, and 
the chancellor failed to make a specific 
finding on the record that application of 
the statutory guidelines would be unjust 
or inappropriate. Draper v. Draper, 658 
So. 2d 866 (Miss. 1995). 

A child support award would be re- 
versed and remanded where the award 
was greater than the amount recom- 
mended by the guidelines in § 43-19-101, 
the chancellor did not make a specific 
finding as to the father's income or make 
any reference to the statutory child sup- 
port guidelines, and the final decree did 
not indicate the basis for the child support 
award. Dufour v. Dufour, 631 So. 2d 192 
(Miss. 1994). 

Although a chancellor's award of child 
support to be paid by a father was not, 
standing alone, an abuse of discretion, the 
amount awarded for child support was an 
abuse of discretion when considered in 
conjunction with the alimony award and 
the income of the father. McEachern v. 
McEachern, 605 So. 2d 809 (Miss. 1992). 

A chancellor's departure from the guide- 
lines set forth in § 43-19-101 in determin- 
ing an appropriate amount of child sup- 
port was not error where the chancellor 
followed the statutory method of rebutting 
the presumption that 26 percent of the 
father's adjusted gross income was the 
appropriate amount of child support, and 
the record included a written finding, as 
required by § 43-19-103, that the guide- 
lines were inappropriate in that particu- 
lar case. McEachern v. McEachern, 605 
So. 2d 809 (Miss. 1992). 

An increase in a father's child support 
obligation from $300 to $750 per month 
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was excessive and unsupported by the 
evidence in the record, even though the 
father's income and resources had in- 
creased over time, where the mother's 
income had also steadily increased, the 
child had not required any extraordinary 
or unexpected care or treatment, there 
was no evidence that any of the child's 
needs had gone unmet, the child's actual 
expenses averaged approximately $260 
per month, and utilization of the child 
support guidelines set forth in § 43-19- 
101 produced a monthly figure of approx- 
imately $583. Hammett v. Woods, 602 So. 
2d 825 (Miss. 1992). 

A provision in a child support decree 
ordering an automatic $50 per month in- 
crease in child support when the child 
started kindergarten was improper where 
there was no evidence that kindergarten 
would cost more than what was previously 
being spent; if the automatic increase was 
a modification, it was improper since a 
modification can result only from substan- 
tial and material changes that follow the 
decree to be modified, and the automatic 
increase lacked the specificity required for 
an escalation clause since the specific ba- 
sis for the calculation of the increase was 
not provided. Gillespie v. Gillespie, 594 So. 
2d 620 (Miss. 1992). 

A child support award of $400 per 
month for one 6-year-old child was exces- 
sive where the father, who had custody of 
the child, only asked for $100 per month 
in child support, the chancellor recognized 
that $400 per month was not required at 
the time for child support, and both par- 
ents had approximately the same earn- 
ings. The chancellor should have consid- 
ered the amount of money which 
reasonably should have been required in 
child support from each parent, but appar- 
ently considered only the guidelines devel- 
oped by the Governor's Commission on 
Child Support. Jellenc v. Jellenc, 567 So. 
2d 847 (Miss. 1990). 

A chancery court's order reducing a fa- 
ther's child support obligation, predicated 
on its finding that there was a material 
change in circumstances, could not relate 
back to the date that the father first filed 
and sought a reduction in child support; 
such a rule provides sharp incentives for 
one who would have his or her support 



obligation reduced to bring the matter to 
trial as expeditiously as possible. Accord- 
ingly, the father's reduction in child sup- 
port obligations became effective on the 
date of the court judgment. McPhail v. 
McPhail, 564 So. 2d 839 (Miss. 1990). 

There was a material change in circum- 
stances which warranted modification of a 
child support order requiring the father to 
pay $400 per month per child for the 
parties' 2 children who were in the moth- 
er's custody, where the oldest child went 
to live with his father while the matter 
was pending, and the father had experi- 
enced a substantial reduction in his in- 
come while the mother had experienced 
an increase in hers, so that "both parties 
receive approximately the same amount of 
money," and therefore the court was 
within its authority in terminating all 
child support. McPhail v. McPhail, 564 So. 
2d 839 (Miss. 1990). 

12. — Not excessive. 

Chancellor's award of $ 824 a month in 
child support to the wife in a divorce 
action was exactly the 20 percent of the 
husband's income called for by the child 
support guidelines set forth in Miss. Code 
Ann. § 43-19-101, and was not excessive; 
as the award was in accordance with the 
guidelines, the chancellor was not re- 
quired to make specific findings justifying 
the award. Gable v. Gable, 846 So. 2d 296 
(Miss. Ct. App. 2003). 

A chancellor did not abuse her discre- 
tion in ordering a father to pay $600 per 
month for the support of 2 children, in 
spite of the father's argument that $600 
per month constituted 27.5 percent of his 
adjusted gross income which was 7.5 per- 
cent greater than the percentage sug- 
gested by the statutory guidelines, where 
the mother's monthly net income was 
$1,168, her monthly expenses were 
$2,225, the chancellor was skeptical as to 
the father's true earnings, and the evi- 
dence suggested that the father had some 
alternative source of support that he had 
not disclosed. Grogan v. Grogan, 641 So. 
2d 734 (Miss. 1994). 

A chancellor did not abuse his discretion 
in ordering a father to pay $300 in child 
support for his 14-year-old son, in spite of 
the father's argument that the amount 
was excessive because it exceeded 14 per- 
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cent of his adjusted gross income which 
was above the statutory guidelines for one 
child set forth in § 43-19-101, where the 
record indicated that the father would be 
able to support himself as well as pay 
child support in the amount awarded. 
Ferguson v. Ferguson, 639 So. 2d 921 
(Miss. 1994). 

A child support award to be paid by a 
mother for the support of one child was 
not excessive where the mother's income 
was almost triple that of the father's, and 
the chancellor followed the guidelines set 
out in § 43-19-101 and awarded the 14 
percent of adjusted gross income sug- 
gested by the statute for the support of a 
single child. Chamblee v. Chamblee, 637 
So. 2d 850 (Miss. 1994). 

The enactment of the child support 
award guidelines in § 43-19-101, which 
provides that child support payments for 2 
children should be 20 percent of the par- 
ent's adjusted gross income, did not con- 
stitute a "material change in circum- 
stances" warranting a modification of a 
father's child support obligation, even 
though the father's child support pay- 
ments for 2 children were more than 20 
percent of his adjusted gross income. 
Gregg v. Montgomery, 587 So. 2d 928 
(Miss. 1991). 

A child support award of $325 per 
month was not so high as to constitute 
reversible error where the mother's ad- 
justed monthly gross income was between 
$2100 and $2265, the father, who had 
custody of the child, performed many in- 
kind services for the child, and the mother 
had paid no direct support for the child for 
a minimum of 5 years. Smith v. Smith, 585 
So. 2d 750 (Miss. 1991). 

There was no error in a chancellor's 
decision to leave a father's child support 
obligation at $250 per month where the 
father argued that his salary had declined 
drastically from that earned in previous 
years but there was an indication that 
this was a voluntary choice of the father's, 
the father argued that his monthly sup- 
port burden should be at least $80 less in 
accordance with the guidelines of § 43-19- 
101, and the wife argued that her monthly 
expenses outstripped her income by ap- 
proximately $600 each month but she had 
received an increase in monthly income 



since the final decree. Caldwell v. Cald- 
well, 579 So. 2d 543 (Miss. 1991). 

A father did not sustain a material 
change in circumstances warranting a re- 
duction in child support when he volun- 
tarily left his employment and enrolled in 
college, where he sought to modify his 
child support obligation within 6 months 
of the original divorce decree awarding 
child support, and his testimony indicated 
that he anticipated that he would be fur- 
thering his education long before the orig- 
inal divorce decree was entered. Tingle v. 
Tingle, 573 So. 2d 1389, 39 A.L.R.5th 809 
(Miss. 1990). 

This section [Code 1942, § 1263.5] was 
intended to give the chancery court inde- 
pendent jurisdiction of suits for the cus- 
tody of minor children and implements its 
constitutional power in this respect, and a 
custody proceeding brought to modify an 
agreed judgment entered in a prior ha- 
beas corpus proceeding will be treated as 
if brought under this section. Mitchell v. 
Powell, 253 Miss. 867, 179 So. 2d 811 
(1965). 

13. — Miscellaneous. 

Ex-husband was not entitled to a credit 
for child support paid directly to one of the 
parties' children because the evidence was 
sufficient to support the chancellor's find- 
ing that the amount each parent had 
already paid for the support and educa- 
tion of the minor children had already 
worked equity. Brennan v. Ebel, — So. 2d 
— , 2004 Miss. App. LEXIS 233 (Miss. Ct. 
App. Mar. 23, 2004). 

Emancipation occurred when the child 
of the former husband and the former wife 
turned 21 and meant that the former 
husband had no further obligation to pro- 
vide child support for that child; moreover, 
the trial court in its discretion, had the 
right to grant the former husband a credit 
for child support he paid on behalf of that 
child past the time she was emancipated 
and did not abuse its discretion in grant- 
ing him such a credit. Houck v. Houck, — 
So. 2d — , 2001 Miss. App. LEXIS 517 
(Miss. Ct. App. Dec. 11, 2001). 

The burden was on the father to make 
out a clear case of inability to pay child 
support to prevent a finding of contempt, 
even though he sought a modification of 
his child support obligations prior to the 
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mother's counterclaim for contempt, 
where he did not follow this course of 
action promptly, he paid the full amount of 
child support only one month during the 
first year following the divorce, and he 
"adjusted" his support payments without 
the consent of any court when one of his 
children moved in with him. Shelton v. 
Shelton, 653 So. 2d 283 (Miss. 1995). 

A chancellor did not err in finding a 
father in contempt of court for failure to 
pay child support where he did not file for 
a reduction of support promptly, when he 
finally sought such a reduction the mother 
counterclaimed with an action for con- 
tempt, and he failed to carry his burden of 
proving a clear case of inability to pay. 
Shelton v. Shelton, 653 So. 2d 283 (Miss. 
1995). 

A trial court did not abuse its discretion 
in modifying a child support decree based 
on the father's loss of income due to invol- 
untary termination of employment for al- 
leged intentional wrongful acts where 
there was no allegation that the father 
was terminated or caused himself to be 
terminated to avoid paying child support. 
Parker v. Parker, 645 So. 2d 1327 (Miss. 
1994). 

A chancellor did not abuse her discre- 
tion in refusing to reduce the amount of 
child support a father was required to pay, 
even though the father had stopped work- 
ing at his private medical practice for a 
period of time due to a fire which de- 
stroyed his office building, where he 
waited until he was $20,000 in arrears 
and was brought into court a second time 
on contempt charges before he sought 
modification of the child support decree, it 
appeared that the reason for the modifi- 
cation request was temporary in nature 
and no longer existed at the time he 
finally submitted it to the chancellor, and 
the chancellor determined that he had 
personal assets from which to satisfy the 
amount owed. Gambrell v. Gambrell, 644 
So. 2d 435 (Miss. 1994). 

A chancellor erred in ordering a father 
to pay future additional child support in 
the amount of 10 percent of his adjusted 
gross income exceeding $50,000 where the 
chancellor relied solely upon the father's 
possible future income and did not include 
other factors such as the mother's sepa- 



rate income, the inflation rate, and the 
needs and expenses of the children. Mor- 
ris v. Stacy, 641 So. 2d 1194 (Miss. 1994). 

A chancellor did not err in deviating 
from the child support guidelines set forth 
in § 43-19-101 when determining the 
amount of support to be paid by a father 
where she stated her reasons for depart- 
ing from the guidelines, including the fact 
that there was "considerable question as 
to the actual earnings" of the father. Gro- 
gan v. Grogan, 641 So. 2d 734 (Miss. 
1994). 

A chancellor erred in awarding child 
support to be paid by the father in the 
amount of $1,000 per month where the 
father earned approximately $8,000 per 
month, and it appeared that the chancel- 
lor had used $4,155 as the figure for the 
father's. Brennan v. Brennan, 638 So. 2d 
1320 (Miss. 1994). 

There was not a material change in 
circumstances sufficient to warrant a 
modification of a father's child support 
obligation where all of the changes as- 
serted by the father either occurred prior 
to his signing of the initial child support 
agreement or were changes which should 
have been reasonably anticipated by him 
at the time he signed the agreement. 
Shipley v. Ferguson, 638 So. 2d 1295 
(Miss. 1994). 

In a proceeding for modification of a 
father's child support obligation, the 
chancellor erred in refusing to award at- 
torney's fees to the mother, since the fa- 
ther had no basis on which to bring a 
claim that he was entitled to a reduction 
of his monthly child support obligation 
where all of the changes asserted by the 
father either occurred prior to his signing 
of the initial child support agreement or 
were changes which should have been 
reasonably anticipated by him at the time 
he signed the agreement. Shipley v. Fer- 
guson, 638 So. 2d 1295 (Miss. 1994). 

It was manifest error and an abuse of 
discretion for a chancellor to find that 
there had been no material or substantial 
change in circumstances warranting a 
modification of a father's child support 
payments where the father suffered a 
heart attack approximately one year after 
the original decree was entered which 
resulted in a precipitous decline in his 
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income, the father would be required to 
pay over Vz of his income in child support 
payments if the original decree were not 
modified, and the statutory child support 
guidelines' suggestion and the actual child 
support ordered constituted a difference of 
nearly $500.00 a month. McEwen v. 
McEwen, 631 So. 2d 821 (Miss. 1994). 

It was not error for a trial court to 
consider a father's overtime pay in mea- 
suring his earning capacity to determine 
an appropriate child support award where 
the trial court considered overtime in de- 
termining both parents' earning capacity, 
the father had worked overtime consis- 
tently for two years and had practically 
doubled his base salary, and the award 
was not of such an amount as to create the 
belief that the trial court gave undue 
weight to the father's overtime income. 
Gillespie v. Gillespie, 594 So. 2d 620 (Miss. 
1992). 

Section 43-19-101, which sets forth 
child support award guidelines, is only a 
guideline and may not determine the spe- 
cific need or the specific support required; 
the determination of the amount of sup- 
port needed must be made by a chancellor 
who hears all the facts, views the wit- 
nesses, and is informed at trial of the 
circumstances of the parties and particu- 
larly the circumstances of the child. Gil- 
lespie v. Gillespie, 594 So. 2d 620 (Miss. 
1992). 

The 25 percent restriction on wage gar- 
nishment set forth in § 85-3-4(2)(a) ap- 
plied to the garnishment of a father's 
wages in satisfaction of a judgment for 
past due child support, even though the 25 
percent restriction does not apply in cases 
where the judgment is for the support of 
another person, where the mother no lon- 
ger had custody of the children because 
custody had been placed in the father. 
Sorrell v. Borner, 593 So. 2d 986 (Miss. 
1991). 

A chancery court had the authority to 
modify an original divorce judgment re- 
quiring the husband to pay x h of his net 
salary to his former wife in child support 
payments for one child where, subsequent 
to the divorce decree making this require- 
ment, the husband's monthly salary al- 
most doubled. In the absence of some 
extraordinary circumstances, a chancery 



court could not validly render a decree 
that, regardless of a parent's future sal- 
ary, he or she would have to pay Vi of it for 
child support for one child; requiring a 
parent to pay Vi of his or her net salary for 
support of one child, without examining 
the child's needs, is not the escalation 
clause recommended to take care of infla- 
tion in the cost of living. Brown v. Brown, 
566 So. 2d 718 (Miss. 1990). 

A trial court did not err in declining to 
order a father to pay child support where 
the mother and the father each had cus- 
tody of one child, the court's decision was 
based on the fact that each party would 
have the responsibility for the child in his 
or her custody, and the parties' respective 
incomes were almost the same. Polk v. 
Polk, 559 So. 2d 1048 (Miss. 1990). 

A trial court's finding that a daughter 
was not emancipated despite the fact that 
she was 22 years old and a fifth-year 
college student was error; the father's 
obligation to support his daughter, absent 
a contract, terminated after her majority. 
However, the father's 18-year-old daugh- 
ter was not emancipated where she did 
not work full time and her earnings were 
insufficient to support the necessities for 
her continued education, she was enrolled 
as a student at Mississippi State Univer- 
sity, and her record as a student was 
acceptable; the father was therefore re- 
quired to continue to support the daugh- 
ter at the rate of $300 per month. Duncan 
v. Duncan, 556 So. 2d 346 (Miss. 1990), on 
subsequent appeal, 593 So. 2d 1 (Miss. 
1991). 

A denial by the Internal Revenue Ser- 
vice of a non-custodial parent's claim of an 
income tax dependency exemption which 
that parent acquired pursuant to court 
order, constitutes a change in circum- 
stances justifying the parent in seeking 
relief by way of modification of support 
obligations. Nichols v. Tedder, 547 So. 2d 
766, 77 A.L.R.4th 757 (Miss. 1989). 

In proceeding to enforce past due child 
support, court must assess interest at 
legal rate on each past due payment from 
date that payment became due; sums paid 
by supporting spouse at time spouse is in 
arrears is applied first to interest obliga- 
tions, then to extinguish principal amount 
of oldest outstanding support payment, 
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then next oldest unpaid payment, and so 
forth. Brand v. Brand, 482 So. 2d 236 
(Miss. 1986). 

Under § 93-11-65, both separated or 
divorced parents who have separate in- 
comes or estates may be required to sup- 
port their children according to their rel- 
ative financial ability. Hailey v. Holden, 
457 So. 2d 947 (Miss. 1984). 

14. Education or medical expenses. 

A father was not entitled to credit 
against past due child support payments 
for the sum of $1,301.24, which he had 
deposited in his daughter's bank account 
from which she paid her educational ex- 
penses at college, where the original di- 
vorce decree provided for child support 
payments to be made in addition to any 
educational expenses. Adams v. Adams, 
591 So. 2d 431 (Miss. 1991). 

A finding that a son was emancipated 
and that his father had no further duty to 
support him would be reversed, and the 
father would be required to abide by the 
terms of a court order requiring him to 
pay for his son's college expenses, even 
though the son worked full-time, where 
the father had ignored the court order to 
pay his son's college expenses, in effect 
forcing his son to abandon his schooling 
and become a full-time worker. Caldwell v. 
Caldwell, 579 So. 2d 543 (Miss. 1991). 

In determining whether there had been 
a substantial change in circumstances 
necessary to modify child support, the 
trial court should have considered an in- 
crease in expenses as a result of the chil- 
dren's attendance at college; this was not 
something that should have been antici- 
pated at the time of the entry of the 
original decree since few parents can an- 
ticipate with certainty, 5 years ahead of 
time, that their children will attend col- 
lege. Lawrence v. Lawrence, 574 So. 2d 
1376 (Miss. 1991). 

A trial court's finding that a daughter 
was not emancipated despite the fact that 
she was 22 years old and a fifth-year 
college student was error; the father's 
obligation to support his daughter, absent 
a contract, terminated after her majority. 
However, the father's 18-year-old daugh- 
ter was not emancipated where she did 
not work full time and her earnings were 



insufficient to support the necessities for 
her continued education, she was enrolled 
as a student at Mississippi State Univer- 
sity, and her record as a student was 
acceptable; the father was therefore re- 
quired to continue to support the daugh- 
ter at the rate of $300 per month. Duncan 
v. Duncan, 556 So. 2d 346 (Miss. 1990), on 
subsequent appeal, 593 So. 2d 1 (Miss. 
1991). 

Under § 93-5-23 and § 93-11-65, regu- 
lar child support is but one type of ex- 
pense which the court may award for the 
care and maintenance of children. Regu- 
lar child support refers to the sums of 
money which the particular parent is or- 
dered to pay for the child's basic, neces- 
sary living expenses, namely food, cloth- 
ing and shelter. Other sums which a 
parent may be ordered to pay for the care 
and maintenance of the child are the ex- 
penses of a college or other advanced 
education. Other items which may prop- 
erly be awarded pursuant to a valid child 
care and maintenance order are health 
related expenses such as reasonable and 
necessary medical, dental, optical, and 
psychiatric/psychological expenses. A par- 
ent can also be required to absorb insur- 
ance expenses such as maintaining medi- 
cal and hospitalization insurance on the 
child, and maintaining a life insurance 
policy on his or her own life with the child 
named as beneficiary. Additionally, a trial 
court may require a parent to furnish an 
automobile and make mortgage payments 
as part of an award for the care and 
maintenance of children. The foregoing 
items are not an exclusive listing, but are 
merely examples of the real distinction 
between regular child support and other 
types of payments for which the parent 
may become obligated under the terms of 
a valid child care and maintenance order 
under §§ 93-5-23 and 93-11-65. Nichols v. 
Tedder, 547 So. 2d 766, 77 A.L.R.4th 757 
(Miss. 1989). 

Psychological expenses incurred as a 
result of treatment of a minor child for 
drug and alcohol abuse under the direc- 
tion of an accredited medical facility were 
"medical expenses" to be paid by the 
child's father in accordance with the di- 
vorce decree. Martin v. Martin, 538 So. 2d 
765 (Miss. 1989). 
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15. Arrearage. 

Trial court did not err in failing to 
recognize and apply the waiver, joinder 
and assignment documents signed by a 
mother's children regarding her claims for 
child support arrearages on their behalves 
because although Miss. Code Ann. § 11- 
7-3 allowed for the assignment of choses 
in action, the child support benefits be- 
longed to the children with the mother 
serving only in a fiduciary capacity. 
Ladner v. Logan, 857 So. 2d 764 (Miss. 
2003). 

Where a trial court awarded a child 
support arrearage against a father and in 
favor of an adult child on the mother's 
action to recover arrearages, the trial 
court erred in failing to award interest on 
the amount owed. Ladner v. Logan, 857 
So. 2d 764 (Miss. 2003). 

Trial court did not err in ordering the 
father to pay child support because the 
father was in arrears on his payments to 
the mother. Hill v. Brinkley, 840 So. 2d 
778 (Miss. Ct. App. 2003). 

A chancellor properly refused to have an 
arrearage of approximately $4300 in child 
support payments placed in a trust fund 
that would begin to generate a monthly 
income for a hearing-impaired child when 
he reached the arbitrarily-designated age 
of 36, since past due child support pay- 
ments become vested as of the date they 
were due and cannot be modified; further- 
more, the chancellor would have abused 
his discretion by allowing the funds to be 
placed in a trust that was not established 
and maintained in accordance with appli- 
cable regulations and guidelines govern- 
ing governmental assistance programs for 
the disabled. Hammett v. Woods, 602 So. 
2d 825 (Miss. 1992). 

A chancellor erred in determining that 
the matter of a child support arrearage 
was previously settled by a court-ap- 
proved modification of child support, 
which effectively amounted to a forgive- 
ness of vested but unpaid child support 
obligations, since this is contrary to the 
well-established rule that "a court cannot 
relieve the civil liability for support pay- 
ments that have already accrued." Tanner 
v. Roland, 598 So. 2d 783 (Miss. 1992). 

The 25 percent restriction on wage gar- 



nishment set forth in § 85-3-4(2)(a) ap- 
plied to the garnishment of a father's 
wages in satisfaction of a judgment for 
past due child support, even though the 25 
percent restriction does not apply in cases 
where the judgment is for the support of 
another person, where the mother no lon- 
ger had custody of the children because 
custody had been placed in the father. 
Sorrell v. Borner, 593 So. 2d 986 (Miss. 
1991). 

A former husband failed to show that he 
was financially unable to comply with the 
divorce decree so as to avoid paying child 
support arrearage, where he failed to offer 
substantial evidence which was "particu- 
lar and not general" to support his conten- 
tion, and he had failed to pay medical 
expenses and school expenses at a time 
when he held a well paying job, which 
indicated that financial hardship was not 
the sole factor in his failure to make 
payments. Additionally, the husband's ar- 
gument that he had to pay other bills 
before making support payments was 
meritless, since such payments are para- 
mount. Gregg v. Montgomery, 587 So. 2d 
928 (Miss. 1991). 

A trial court properly dismissed a for- 
mer wife's fraudulent conveyance claim 
against her former husband, based upon 
the former husband's conveyance of 15.2 
acres of farm property to his father for 
inadequate consideration, where the hus- 
band had tendered the amount of the child 
support judgment owed to the former wife. 
However, since the matter was to be re- 
manded for a determination of an addi- 
tional amount of child support owed by 
the former husband, the judgments would 
be vacated to the extent necessary to pro- 
vide the lower court with the opportunity 
to consider the need for security with 
regard to the child support arrearage or 
any of the father's further obligations to 
and for the benefit of his children. 
McPhail v. McPhail, 564 So. 2d 839 (Miss. 
1990). 

A chancellor's reduction of past due 
child support payments was manifest er- 
ror since child support payments become 
vested and cannot be modified once they 
become past due. Thurman v. Thurman, 
559 So. 2d 1014 (Miss. 1990). 
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In proceeding to enforce past due child 
support, court must assess interest at 
legal rate on each past due payment from 
date that payment became due; sums paid 
by supporting spouse at time spouse is in 
arrears is applied first to interest obliga- 
tions, then to extinguish principal amount 
of oldest outstanding support payment, 
then next oldest unpaid payment, and so 
forth. Brand v. Brand, 482 So. 2d 236 
(Miss. 1986). 



16. Modification. 

Modification of child support was im- 
proper where the father's general charac- 
terization that the costs associated with 
his sons had increased was unsubstanti- 
ated and did not rise to the level of a 
material change in circumstances war- 
ranting modification of child support. 
Brawdy v. Howell, 841 So. 2d 1175 (Miss. 
Ct. App. 2003). 



ATTORNEY GENERAL OPINIONS 



For purposes of verification of the ex- 
penditures for Maintenance of Effort as 
part of the audit of the Department of 
Human Services' (DHS) Temporary Assis- 
tance to Needy Families program, it is 



within the discretion of DHS to define 
"child" as anyone who has not yet attained 
their 24th birthday. Bryant, Sept. 6, 2002, 
A.G. Op. #02-0541. 



RESEARCH REFERENCES 



ALR. Jurisdiction to award custody of 
child having legal domicil in another 
state. 4 A.L.R.2d 7. 

Support provisions of judicial decree or 
order as limit of father's liability for ex- 
penses of child. 7 A.L.R.2d 491. 

Jurisdiction of court to award custody of 
child domiciled in state but physically 
outside it. 9 A.L.R.2d 434. 

Material facts existing at time of rendi- 
tion of decree of divorce but not presented 
to court, as ground for modification of 
provision as to custody of child. 9 A.L.R.2d 
623. 

Nonresidence as affecting one's right to 
custody of child. 15 A.L.R.2d 432. 

Consideration of investigation by wel- 
fare agency or the like in making or mod- 
ifying award as between parents of cus- 
tody of children. 35 A.L.R.2d 629. 

Right to custody of child as affected by 
death of custodian appointed by divorce 
decree. 39 A.L.R.2d 258. 

Service of notice to modify divorce de- 
cree or other judgment as to child's cus- 
tody upon attorney who represented op- 
posing party. 42 A.L.R.2d 1115. 

Religion as factor in awarding custody 
of child. 66A.L.R.2d 1410. 

Father's liability for support of child 
furnished after entry of absolute divorce 



not providing for support. 69 A.L.R.2d 
203. 

Power of court which denied divorce, 
legal separation, or annulment, to award 
custody or make provisions for support of 
child. 7 A.L.R.3d 1096. 

Right of putative father to custody of 
illegitimate child. 45 A.L.R.3d 216. 

Right to credit on accrued support pay- 
ments for time child is in father's custody 
or for other voluntary expenditures. 47 
A.L.R.3d 1031. 

Death of putative father as precluding 
action for determination of paternity or 
for child support. 58 A.L.R.3d 188. 

Determination of paternity of child as 
within scope of proceeding under Uniform 
Reciprocal Enforcement of Support Act. 81 
A.L.R.3d 1175. 

Father's liability for support of child 
furnished after divorce decree which 
awarded custody to mother but made no 
provision for support. 91 A.L.R.3d 530. 

Parent's physical disability or handicap 
as factor in custody award or proceedings. 
3 A.L.R.4th 1044. 

Initial award or denial of child custody 
to homosexual or lesbian parent. 6 
A.L.R.4th 1297. 

Race as factor in custody award or pro- 
ceeding. 10 A.L.R.4th 796. 
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Propriety of awarding custody of child 
to parent residing or intending to reside in 
foreign country 20 A.L.R.4th 677. 

Religion as factor in child custody and 
visitation cases. 22 A.L.R.4th 971. 

Parental rights of man who is not bio- 
logical or adoptive father of child but was 
husband or cohabitant of mother when 
child was conceived or born. 84 A.L.R.4th 
655. 

Spouse's right to set off debt owed by 
other spouse against accrued spousal or 
child support payments. 11 A.L.R.5th 259. 

Death of obligor parent as affecting de- 
cree for support of child. 14 A.L.R.5th 557. 

Validity and construction of provisions 
for arbitration of disputes as to alimony or 
support payments or child visitation or 
custody matters. 38 A.L.R.5th 69. 

Construction and effect of statutes man- 
dating consideration of, or creating pre- 
sumptions regarding, domestic violence in 
awarding custody of children. 51 
A.L.R.5th 241. 

Right to credit against child support 
arrearages for time child lived in custody 
of noncustodial parent, other than for vis- 
itation, where custodial parent's approval 



was not in issue or was disputed by par- 
ties. 112 A.L.R.5th 185. 

Am Jur. 24A Am. Jur. 2d, Divorce and 
Separation §§ 811, 812, 893, 920. 

27A Am. Jur. 2d, Equity §§ 62, 63. 

42 Am. Jur. 2d, Infants §§ 13 et seq. 
CJS. 27B C.J.S., Divorce §§ 303 et seq. 

43 C.J.S., Infants §§ 4 et seq. 

Law Reviews. 1989 Mississippi Su- 
preme Court Review: Child Support. 59 
Miss. L. J. 891, Winter, 1989. 

Practice References. Family Law Lit- 
igation Guide with Forms: Discovery, Ev- 
idence, Trial Practice (Matthew Bender). 

Rutkin, Family Law and Practice (Mat- 
thew Bender). 

Family Law Clause Library - CD Rom 
(Matthew Bender). 

Principles of the Law of Family Disso- 
lution: Analysis and Recommendations - 
American Law Institute (Matthew 
Bender). 

Gold-Bikin, Kolodny, Koritzinsky, 
Stark, Divorce Practice Handbook 
(Michie). 

Child Custody and Visitation Law and 
Practice (Matthew Bender). 
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dants. 



Personal jurisdiction over nonresident defen- 



(1) In an action for child support, a court may exercise personal jurisdic- 
tion over and enter a judgment in personam against a defendant if personal 
service of process is made as provided below and if the parties had resided in 
a marital relationship with each other in this state for thirty (30) days and if 
the complainant has continuously resided in this state after the defendant has 
become a nonresident. 

(2) The defendant shall be personally served with a summons and a copy 
of the petition in the manner prescribed by the law of the state or jurisdiction 
in which service is made or by any form of mail addressed to the defendant 
with a receipt showing personal delivery or by personal service outside this 
state or jurisdiction in the manner prescribed for service within this state. 

(3) Proof of service outside this state or jurisdiction may be by affidavit of 
the individual who made service or in the manner prescribed by the law of this 
state or in the manner prescribed by the law of the state or jurisdiction in 
which service is made. If service is by mail, proof may be a receipt signed by the 
defendant or other evidence of personal delivery to the defendant. 

SOURCES: Laws, 1978, ch. 453, § 1; Laws, 1993, ch. 506, § 16, efffrom and after 
July 2, 1993. 
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JUDICIAL DECISIONS 

1. In general. plaint and the stipulation that the marital 
A court did not lack personal jurisdic- residence was in Mississippi and that the 
tion over a nonresident defendant in a wife continued her residence in Missis- 
child support action pursuant to § 93-11- sippi after the husband departed for Cal- 
67, even though the complaint did not ifornia. Penton v. Penton, 539 So. 2d 1036 
specifically state that the marital resi- (Miss. 1989). 

dence was in Mississippi for 30 days and Although it was proper under this see- 
that the complainant wife had continu- tion for a wife to join together in one 
ously resided in Mississippi after the de- action petitions for divorce and for child 
fendant husband became a nonresident, support, she did not obtain in personam 
where the complaint and a stipulation of jurisdiction over her nonresident hus- 
facts stated that the wife had been a band, so as to support a decree of child 
Mississippi resident for 6 months prior to support, where the required allegations 
the filing of the suit, the parties were that the parties had resided in the marital 
married in Mississippi, the family home in relationship with each other in this state 
Mississippi was owned jointly by the hus- for 30 days and that the wife had contin- 
band and the wife, and the parties sepa- uously resided in the state after the hus- 
rated in Mississippi and thereafter the band became a nonresident were not in- 
husband moved to California; it could be eluded in the bill of complaint. Fliter v. 
inferred from the allegations in the com- Fliter, 383 So. 2d 1084 (Miss. 1980). 

RESEARCH REFERENCES 

Am Jur. 37 Am. Jur. Trials 639, Inter- 
state Enforcement of Child Support Or- 
ders. 

§ 93-11-69. Provision of information to consumer reporting 
agency as to overdue support. 

(1) As used in this section: 

(a) "Noncustodial parent" means a parent from whom the Department 
of Human Services is collecting support payments, and shall have the same 
meaning as "absent parent." 

(b) "Consumer reporting agency" means any person who, for monetary 
fees, dues, or on a cooperative nonprofit basis, regularly engages in whole or 
in part in the practice of assembling or evaluating consumer credit informa- 
tion or other information on consumers for the purpose of furnishing 
consumer reports to third parties, and who uses any means or facility of 
interstate commerce for the purpose of preparing or furnishing consumer 
reports. 

(c) "Department" means the Department of Human Services. 

(d) "Overdue support" means any payments that are ordered by any 
court to be paid by an absent parent for the support of a child that have 
remained unpaid for at least thirty (30) days after payment is due. Overdue 
support shall also include payments that are ordered by any court to be paid 
for maintenance of a spouse in cases in which the department is collecting 
such support in conjunction with child support. 
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(2) The department shall make available to any consumer reporting 
agency a report of the amount of overdue support owed by an absent parent. 

(3) Before any information regarding an absent parent's overdue support 
may be made available pursuant to subsection (2) of this section, a copy of the 
report shall be mailed to the absent parent at such parent's last known address 
and the absent parent shall be given the opportunity to contest the information 
contained in the report as follows: 

(a) The absent parent may, within fifteen (15) days after such notice is 
mailed, contest the accuracy of the information contained in the report by 
filing with the department a brief written statement concerning the nature 
of the alleged inaccuracies. 

(b) Upon receipt of such statement the department shall, within a 
reasonable amount of time, reexamine the information contained in the 
report. 

(c) If upon such reexamination the information in the report is found to 
be inaccurate, the department shall correct the information and send a copy 
of such corrected information to the absent parent. 

(d) If upon such reexamination the information contained in the report 
is found to be accurate, the department shall notify the absent parent of this 
fact. 

(e) Within ten (10) days after a copy of the reexamined information 
contained in the report is mailed to the absent parent, such absent parent 
may again contest the accuracy of such information by filing a brief written 
statement concerning the alleged inaccuracies and the department shall 
clearly note in any report to the consumer reporting agency the fact that the 
information is disputed unless there are reasonable grounds to believe that 
the statement filed by the absent parent is frivolous or irrelevant. 

(4) The fee charged by the department for furnishing a report pursuant to 
this section shall not exceed the actual cost of furnishing such report. 

(5) The Child Support Unit of the department may provide overdue 
support information to consumer reporting agencies through an automated 
computer system free of charge and with notice to the defendant as required by 
Title IV-D of the Social Security Act and the implementing regulations. 

SOURCES: Laws, 1985, ch. 518, § 12; Laws, 1993, ch. 449, § 1; Laws, 1997, ch. 
588, § 140, eff from and after July 1, 1997. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Cross References — Department of Public Welfare generally, see §§ 43-1-1 et seq. 
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JUDICIAL DECISIONS 

1. In general. time as it is paid, and, therefore, such a 

The fact that a delinquency is in the delinquency may be properly reported to a 

process of being corrected through a "pay- consumer reporting agency. Mississippi 

ment plan" does not alter the existence of State Dep't of Human Servs. v. St. Peter, 

the underlying delinquency until such 708 So. 2d 83 (Miss. 1998). 

RESEARCH REFERENCES 

Am Jur. 24A Am. Jur. 2d, Divorce and CJS. 27B C.J.S., Divorce §§ 318-323. 
Separation §§ 1051-1068. 67A C.J.S., Parent §§ 156 et seq. 

§ 93-11-71. Judgment for overdue child support. 

(1) Whenever a court orders any person to make periodic payments of a 
sum certain for the maintenance or support of a child, and whenever such 
payments as have become due remain unpaid for a period of at least thirty (30) 
days, a judgment by operation of law shall arise against the obligor in an 
amount equal to all payments which are then due and owing. 

(a) A judgment arising under this section shall have the same effect and 
be fully enforceable as any other judgment entered in this state. A judicial or 
administrative action to enforce said judgment may be commenced at any 
time; and 

(b) Such judgments arising in other states by operation of law shall be 
given full faith and credit in this state. 

(2) Any judgment arising under the provisions of this section shall 
operate as a lien upon all the property of the judgment debtor, both real and 
personal, which lien shall be perfected as to third parties without actual notice 
thereof only upon enrollment on the judgment roll. The department or attorney 
representing the party to whom support is owed shall furnish an abstract of 
the judgment for periodic payments for the maintenance and support of a child, 
along with sworn documentation of the delinquent child support, to the circuit 
clerk of the county where the judgment is rendered, and it shall be the duty of 
the circuit clerk to enroll the judgment on the judgment roll. Liens arising 
under the provisions of this section may be executed upon and enforced in the 
same manner and to the same extent as any other judgment. 

(3) Notwithstanding the provisions in paragraph (2), any judgment aris- 
ing under the provisions of this section shall subject the following assets to 
interception or seizure without regard to the entry of the judgment on the 
judgment roll of the situs district or jurisdiction: 

(a) Periodic or lump-sum payments from a federal, state or local agency, 
including unemployment compensation, workers' compensation and other 
benefits; 

(b) Winnings from lotteries and gaming winnings which are received in 
periodic payments made over a period in excess of thirty (30) days; 

(c) Assets held in financial institutions; 

(d) Settlements and awards resulting from civil actions; and 
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(e) Public and private retirement funds, only to the extent that the 
obligor is qualified to receive and receives a lump sum or periodic distribu- 
tion from the funds. 

(4) In any case in which a child receives assistance from block grants for 
Temporary Assistance for Needy Families (TANF), and the obligor owes 
past-due child support, the obligor, if not incapacitated, may be required by the 
court to participate in any work programs offered by any state agency. 

SOURCES: Laws, 1985, ch. 518, § 13; Laws, 1997, ch. 588, § 134; Laws, 1999, ch. 
512, § 16, eff from and after July 1, 1999. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Cross References — Provisions relative to access by consumer reporting agencies to 

information concerning overdue support payments, see § 93-11-69. 

RESEARCH REFERENCES 

ALR. Death of putative father as pre- Enforcement of claim for alimony or 

eluding action for determination of pater- support, or for attorneys' fees and costs 

nity or for child support. 58 A.L.R.3d 188. incurred in connection therewith, against 

Right to credit on child support pay- exemptions. 52 A.L.R.5th 221. 
ments for social security or other govern- Am Jur. 24A Am. Jur. 2d, Divorce and 
ment dependency payments made for ben- Separation §§ 1051-1068. 
efit of child. 77 A.L.R.3d 1315. 37 Am. Jur. Trials 639, Interstate En- 
Spouse's right to set off debt owed by forcement of Child Support Orders, 
other spouse against accrued spousal or CJS. 27B C.J.S., Divorce §§ 318-323. 
child support payments. 11 A.L.R.5th 259. 67A C.J.S., Parent §§ 156 et seq. 

§ 93-11-73. Repealed. 

Repealed by Laws, 2002, ch. 348, § 1, eff from and after July 1, 2002. 
[Laws, 1993, ch. 506, § 18, eff from and after July 2, 1993.] 

Editor's Note — Former § 93-11-73 provided that the age of emancipation of a child 
under the Uniform Reciprocal Enforcement of Support Act (URESA) shall be deter- 
mined by the initiating state. 

ORDERS FOR WITHHOLDING 

Sec. 

93-11-101. Definitions. 

93-11-103. Entry of order for withholding; content; copies; duration. 

93-11-105. Administrative orders. 

93-11-107. Repealed. 

93-11-109. Repealed. 

93-11-111. Duties of payor; payments to obligee; fees. 

93-11-113. Modification, suspension, or termination of orders. 

93-11-115. Additional notice requirements; records, legal forms, and information. 
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93-11-116. Order for withholding based upon support order from foreign jurisdic- 
tion; procedural requirements. 
93-11-117. Penalties. 

93-11-118. Fraudulent conveyance of assets by obligor. 
93-11-119. Relation to other rights, remedies, duties, and penalties. 

§ 93-11-101. Definitions. 

As used in Sections 93-11-101 through 93-11-119, the following words shall 
have the meaning ascribed to them herein unless the context clearly requires 
otherwise: 

(a) "Order for support" means any order of the chancery, circuit, county 
or family court, which provides for periodic payment of funds for the support 
of a child, whether temporary or final, and includes any such order which 
provides for: 

(i) Modification or resumption of, or payment of arrearage accrued 
under, a previously existing order; or 

(ii) Reimbursement of support. 
"Order for support" shall also mean: 

(i) An order for support and maintenance of a spouse if a minor child 
is living with such spouse; or 

(ii) In actions to which the Department of Human Services is a party, 
an order for support and maintenance of a spouse if a minor child is living 
with such spouse and such maintenance is collected in conjunction with 
child support. 

(b) "Court" means the court that enters an order for withholding 
pursuant to Section 93-11-103(1). 

(c) "Clerk of the court" means the clerk of the court that enters an order 
for withholding pursuant to Section 93-11-103(1). 

(d) "Arrearage" means the total amount of unpaid support obligations. 

(e) "Delinquency" means any payments that are ordered by any court to 
be paid by a noncustodial parent for the support of a child that have 
remained unpaid for at least thirty (30) days after payment is due. 
Delinquency shall also include payments that are ordered by any court to be 
paid for maintenance of a spouse in cases in which the department is 
collecting such support in conjunction with child support. "Delinquency" 
shall be synonymous with "overdue support." 

(f) "Department" means the Mississippi Department of Human Ser- 
vices. 

(g) "Employer" means a person who has control of the payment of wages 
to an individual. 

(h) "Income" means any form of periodic payment to an individual, 
regardless of source, including, but not limited to: wages, salary, commis- 
sion, compensation as an independent contractor, workers' compensation, 
disability, annuity and retirement benefits, and any other payments made by 
any person, private entity, federal or state government or any unit of local 
government, notwithstanding any other provisions of state or local law 
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which limit or exempt income or the amount or percentage of income that 
can be withheld; provided, however, that income excludes: 

(i) Any amounts required by law to be withheld, other than creditor 
claims, including, but not limited to, federal, state and local taxes, Social 
Security and other retirement and disability contributions; 
(ii) Any amounts exempted by federal law; 
(iii) Public assistance payments; and 

(iv) Unemployment insurance benefits except as provided by law. 
(i) "Obligor" means the individual who owes a duty to make payments 
under an order for support. 
(j) "Obligee" means: 
(i) An individual to whom a duty of support is or is alleged to be owed 
or in whose favor a support order has been issued or a judgment 
determining parentage has been rendered; 

(ii) A state or political subdivision to which the rights under a duty of 
support or support order have been assigned or which independent claims 
based on financial assistance provided to an individual obligee; or 

(iii) An individual seeking a judgment determining parentage of the 
individual's child. 

(k) "Payor" means any payor of income to an obligor. 

SOURCES: Laws, 1985, ch. 518, § 1; Laws, 1988, ch. 480, § 11; Laws, 1997, ch. 
588, § 5, eff from and after July 1, 1997. 

Editor's Note — Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides 
as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Section 43-1-1 provides that the term "State Department of Public Welfare" shall 
mean the Department of Human Services. 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Laws, 1999, ch. 432, § 1, provides that: 

"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 
Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 

Cross References — Jurisdiction of family masters in chancery with respect to child 
support orders, see § 9-5-255. 

Rights, remedies and duties of obligor under §§ 93-11-101 through 93-11-119 are to 
be stated in all orders for withholding, see § 93-11-103. 

Provision that obligee who seeks to enforce wage withholding order which is based 
upon an order for support from a foreign jurisdiction must comply with all procedural 
requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 
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RESEARCH REFERENCES 

ALR. Death of putative father as pre- Practice References. Family Law Lit- 

cluding action for determination of pater- igation Guide with Forms: Discovery, Ev- 

nity or for child support. 58 A.L.R.3d 188. idence, Trial Practice (Matthew Bender). 

Right to credit on child support pay- Rutkin, Family Law and Practice (Mat- 

ments for social security or other govern- thew Bender). 

ment dependency payments made for ben- Family Law Clause Library - CD Rom 

efit of child. 77 A.L.R.3d 1315. (Matthew Bender). 

Consideration of obligated spouse's Principles of the Law of Famil Disso _ 

eamings from overtime of second job lution: ^ ig and Recommendations „ 

held in addition to regular full-time em- ^^^ Law Institute (Matthew 

ployment in fixing alimony or child sup- t> j n 
port awards. 17 A.L.R.5th 143. n lin>1 . TT , , Tr . t . , 

Am Jur. 24A Am. Jur. 2d, Divorce and . G( ? ld - B ^ m ' Kol ° dn y>. Koritzinsky, 

Separation §§ 1051-1068. f^ m . Dlvorce Practlce Handbook 

CJS. 27B C.J.S., Divorce §§ 318-323. (Micnie). 

67A C.J.S., Parent §§ 156 et seq. Chlld Custody and Visitation Law and 

Law Reviews. Bell, Child Support Or- Practice (Matthew Bender), 
ders: The Common Law Framework — 
Part II, 69 Miss. L.J. 1063 (Spring, 2000). 

§ 93-11-103. Entry of order for withholding; content; copies; 
duration. 

(1) Upon entry of any order for support by a court of this state where the 
custodial parent is a recipient of services under Title IV-D of the federal Social 
Security Act, issued on or after October 1, 1996, the court entering such order 
shall enter a separate order for withholding which shall take effect immedi- 
ately without any requirement that the obligor be delinquent in payment. All 
such orders for support issued prior to October 1, 1996, shall, by operation of 
law, be amended to conform with the provisions contained herein. All such 
orders for support issued shall: 

(a) Contain a provision for monthly income withholding procedures to 
take effect in the event the obligor becomes delinquent in paying the order 
for support without further amendment to the order or further action by the 
court; and 

(b) Require that the payor withhold any additional amount for delin- 
quency specified in any order if accompanied by an affidavit of accounting, a 
notarized record of overdue payments, official payment record or an attested 
judgment for delinquency or contempt. Any person who willfully and 
knowingly files a false affidavit, record or judgment shall be subject to a fine 
of not more than One Thousand Dollars ($1,000.00). The Department of 
Human Services shall be the designated agency to receive payments made 
by income withholding in child support orders enforced by the department. 
All withholding orders shall be on a form as prescribed by the department. 

(2) Upon entry of any order for support by a court of this state where the 
custodial parent is not a recipient of services under Title IV-D of the federal 
Social Security Act, issued or modified or found to be in arrears on or after 
January 1, 1994, the court entering such order shall enter a separate order for 
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withholding which shall take effect immediately. Such orders shall not be 
subject to immediate income withholding under this subsection: (a) if one (1) of 
the parties (i.e., noncustodial or custodial parent) demonstrates, and the court 
finds, that there is good cause not to require immediate income withholding, or 
(b) if both parties agree in writing to an alternative arrangement. The 
Department of Human Services or any other person or entity may be the 
designated agency to receive payments made by income withholding in all 
child support orders. Withholding orders shall be on a form as prescribed by 
the department. 

(3) If a child support order is issued or modified in the state but is not 
subject to immediate income withholding, it automatically becomes so if the 
court finds that a support payment is thirty (30) days past due. If the support 
order was issued or modified in another state but is not subject to immediate 
income withholding, it becomes subject to immediate income withholding on 
the date on which child support payments are at least thirty (30) days in 
arrears, or (a) the date as of which the noncustodial parent requests that 
withholding begin, (b) the date as of which the custodial parent requests that 
withholding begin, or (c) an earlier date chosen by the court whichever is 
earlier. 

(4) The clerk of the court shall submit copies of such orders to the obligor's 
payor, any additional or subsequent payor, and to the Mississippi Department 
of Human Services Case Registry. The clerk of the court, the obligee's attorney, 
or the department may serve such immediate order for withholding by first 
class mail or personal delivery on the obligor's payor, superintendent, man- 
ager, agent or subsequent payor, as the case may be. In a case where the 
obligee's attorney or the department serves such immediate order, the clerk of 
the court shall be notified in writing, which notice shall be placed in the court 
file. There shall be no need for further notice, hearing, order, process or 
procedure before service of said order on the payor or any additional or 
subsequent payor. The obligor may contest, if grounds exist, service of the 
order of withholding on additional or subsequent payors, by filing an action 
with the issuing court. Such filing shall not stay the obligor's duty to support 
pending judicial determination of the obligor's claim. Nothing herein shall be 
construed to restrict the authority of the courts of this state from entering any 
order it deems appropriate to protect the rights of any parties involved. 

(5) The order for withholding shall: 

(a) Direct any payor to withhold an amount equal to the order for 
current support; 

(b) Direct any payor to withhold an additional amount, not less than 
fifteen percent (15%) of the order for support, until payment in full of any 
delinquency; and 

(c) Direct the payor not to withhold in excess of the amounts allowed 
under Section 303(b) of the Consumer Credit Protection Act, being 15 USCS 
1673, as amended. 

(6) All orders for withholding may permit the Department of Human 
Services to withhold through said withholding order additional amounts to 
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recover costs incurred through its efforts to secure the support order, including, 
but not limited to, all filing fees, court costs, service of process fees, mailing 
costs, birth certificate certification fee, genetic testing fees, the department's 
attorney's fees; and, in cases where the state or any of its entities or divisions 
have provided medical services to the child or the child's mother, all medical 
costs of prenatal care, birthing, postnatal care and any other medical expenses 
incurred by the child or by the mother as a consequence of her pregnancy or 
delivery 

(7) At the time the order for withholding is entered, the clerk of the court 
shall provide copies of the order for withholding and the order for support to 
the obligor, which shall be accompanied by a statement of the rights, remedies 
and duties of the obligor under Sections 93-11-101 through 93-11-119. The 
clerk of the court shall make copies available to the obligee and to the 
department or its local attorney 

(8) The order for withholding shall remain in effect for as long as the order 
for support upon which it is based. 

(9) The failure of an order for withholding to state an arrearage is not 
conclusive of the issue of whether an arrearage is owing. 

(10) Any order for withholding entered pursuant to this section shall not 
be considered a garnishment. 

(11) All existing orders for support shall become subject to additional 
withholding if arrearages occur, subject to court hearing and order. The 
Department of Human Services or the obligee or his agent or attorney must 
send to each delinquent obligor notice that: 

(a) The withholding on the delinquency has commenced; 

(b) The information along with the required affidavit of accounting, 
notarized record of overdue payment or attested judgment of delinquency or 
contempt has been sent to the employer; and 

(c) The obligor may file an action with the issuing court on the grounds 
of mistake of fact. Such filing must be made within thirty (30) days of receipt 
of the notice and shall not stay the obligor's duty to support pending judicial 
determination of the obligor's claim. 

(12) An employer who complies with an income withholding notice that is 
regular on its face and which is accompanied by the required accounting 
affidavit, notarized record of overdue payments or attested judgment of 
delinquency or contempt shall not be subject to civil liability to any individual 
or agency for conduct in compliance with the notice. 

SOURCES: Laws, 1985, ch. 518, § 2; Laws, 1986, ch. 474, § 2; Laws, 1989, ch. 360, 
§ 1; Laws, 1990, ch. 543, § 4; Laws, 1993, ch. 374, § 1; Laws, 1994, ch. 435, § 1; 
Laws, 1997, ch. 588, § 6; Laws, 1999, ch. 512, § 18; Laws, 2000, ch. 530, § 7; 
Laws, 2003, ch. 396, § 1, eff from and after July 1, 2003. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in (2). A colon was added after the word "subsection" in the 
second sentence of (2). The Joint Committee ratified the correction at its July 8, 2004 
meeting. 
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Editor's Note — Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides 
as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Amendment Notes — The 2003 amendment deleted "Child support orders enforced 
by Department of Human Services" from the beginning of (1); inserted "official payment 
record" following "overdue payments" in (l)(b); deleted "Child support orders not 
enforced by the Department of Human Services" from the beginning of (2); rewrote the 
second and third sentences of (4); and substituted "fifteen percent (15%)" for "ten 
percent (10%)" in (5)(b). 

Cross References — Provision that obligee who seeks to enforce wage withholding 
order which is based upon an order for support from a foreign jurisdiction must comply 
with all procedural requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 

Enforcement of child support orders from foreign jurisdictions, see § 93-25-1 et seq. 

Federal Aspects — Consumer Credit Protection Act, see 15 USCS § 1673. 

Title IV. D. of Social Security Act, see 42 USCS §§ 651 et seq. 

JUDICIAL DECISIONS 



1. Withholding order. 

2. Failure to enter order. 

1. Withholding order. 

The chancellor did not err in failing to 
enter a withholding order where (1) the 
child support obligation at issue was cre- 
ated prior to the effective date of the 
amendment which required such an order, 
(2) there was no finding by the chancellor 
that the father was in arrears on his child 
support, and (3) the chancellor did not 
modify the support order. Curtiss v. 



Curtiss, 781 So. 2d 142 (Miss. Ct. App. 
2000). 

2. Failure to enter order. 

In light of the mandatory language of 
the statute on orders for withholding and 
the fact that the matter was raised both in 
pleadings and at the hearing, there was 
clear error where the trial court failed 
either to enter such an order or to give 
reasons as to why it was not justified. 
Meeks v. Meeks, 757 So. 2d 364 (Miss. Ct. 
App. 2000). 



RESEARCH REFERENCES 



ALR. Death of putative father as pre- 
cluding action for determination of pater- 
nity or for child support. 58 A.L.R.3d 188. 

Right to credit on child support pay- 
ments for social security or other govern- 
ment dependency payments made for ben- 
efit of child. 77 A.L.R.3d 1315. 

Spouse's right to set off debt owed by 
other spouse against accrued spousal or 
child support payments. 11 A.L.R.5th 259. 



Enforcement of claim for alimony or 
support, or for attorneys' fees and costs 
incurred in connection therewith, against 
exemptions. 52 A.L.R.5th 221. 

Am Jur. 24A Am. Jur. 2d, Divorce and 
Separation §§ 1051-1068. 

CJS. 27B C.J.S., Divorce §§ 318-323. 

67A C.J.S., Parent §§ 156 et seq. 
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§ 93-11-105. Administrative orders. 

(1) Notwithstanding the provisions of Section 93-11-103, the Department 
of Human Services shall be authorized to implement administrative orders for 
withholding without the necessity of obtaining an order through judicial 
proceedings. The administrative order for withholding shall be implemented 
pursuant to a previously rendered order for support and shall be on a form 
prescribed by the Department of Human Services. Unless inconsistent with 
the provisions of this section, the order for withholding shall be subject to the 
same requirements as provided in Sections 93-11-101 through 93-11-118. 

(2) The administrative order shall be filed with the clerk by the depart- 
ment and a copy shall be transmitted to the obligor by regular mail to the last 
known address of the obligor. 

(3) The order for withholding shall: 

(a) Direct any payor to withhold an amount equal to the order for the 
current support obligation; 

(b) Direct any payor to withhold an additional amount equal to twenty 
percent (20%) of the current support obligation, unless a different amount 
has been previously ordered by the court, until payment in full of any 
delinquency; and 

(c) Direct the payor not to withhold in excess of the amounts allowed 
under Section 303(b) of the Consumer Credit Protection Act, being 15 USCS 
1673, as amended. 

SOURCES: Laws, 1999, ch. 512, § 17; Laws, 2000, ch. 530, § 8, eff from and after 
July 1, 2000. 

Editor's Note — The prior § 93-11-105 [Laws, 1985, ch. 518, § 3] was repealed by 
Laws, 1997, ch. 588, § 7, eff from and after July 1, 1997. That section provided for the 
service of notice of delinquent child support payments by the Department of Human 
Services. 

Laws, 1999, ch. 432, § 1, provides that: 

"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 
Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 

§ 93-11-107. Repealed. 

Repealed by Laws, 1997, ch. 588, § 8, eff from and after July 1, 1997. 
[Laws, 1985, ch. 518, § 4] 

Editor's Note — Former § 93-11-107 provided for the filing of a petition to stay 
service of an order for withholding child support payments. 

§ 93-11-109. Repealed. 

Repealed by Laws, 1997, ch. 588, § 9, eff from and after July 1, 1997. 
[Laws, 1985, ch. 518, § 5; Laws 1992, ch. 527, § 1] 
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Editor's Note — Former § 93-11-109 provided certain prerequisites for the service 
of an order for withholding child support payments. 

§ 93-11-111. Duties of payor; payments to obligee; fees. 

(1) It shall be the duty of any payor who has been served with a copy of the 
order for withholding and an attached affidavit of accounting, a certified record 
of payments, or judgment for delinquency to deduct and pay over income as 
provided in this section. The payor shall deduct the amount designated in the 
order for withholding beginning with the next payment of income that is 
payable to the obligor after fourteen (14) days following service of the order and 
notice. The payor shall pay the amounts withheld to the department within 
seven (7) days of the date the obligor is paid in accordance with the order for 
withholding and in accordance with any later notification received redirecting 
payments. The department shall then forward those amounts to the obligee. 

(2) For each intrastate withholding of income, the payor shall be entitled 
to receive a fee of Two Dollars ($2.00) to be withheld from the income of the 
obligor in addition to the support payments, regardless of the number of 
payments the payor makes to the department. However, in all interstate 
withholding, the rules and laws of the state where the obligor works shall 
determine the payor's processing fee. 

(3) The payor shall, unless otherwise notified by the department, with- 
hold from the income of the obligor and forward to the department each month, 
an amount specified by the department not to exceed Fifteen Dollars ($15.00) 
per month to defray the department's administrative costs incurred in receiv- 
ing and distributing money withheld under Sections 93-11-101 through 93-11- 
119. The payor may pay such amount to the department in any manner 
determined by the payor to be convenient and may include that amount in 
checks to the department for amounts withheld pursuant to the order for 
withholding. This subsection (3) shall stand repealed on July 1, 2005. 

(4) Regardless of the amount designated in the order for withholding and 
regardless of other fees imposed or amounts withheld under this section, the 
payor shall not deduct from the income of the obligor in excess of the amounts 
allowed under Section 303(b) of the Consumer Credit Protection Act, being 15 
USCS 1673, as amended. 

(5) A payor may combine all amounts that he is required to withhold and 
pay to the department in one (1) payment; however, the payor must send to the 
department a list showing the amount of the payment attributable to each 
obligor. 

(6) Whenever the obligor is no longer receiving income from the payor, the 
payor shall return a copy of the order for withholding to the department and 
shall forward the obligor's last known address and name and address of the 
obligor's new employer, if known, to the department. The payor shall cooperate 
in providing further information for the purpose of enforcing Sections 93-11- 
101 through 93-11-119. 

(7) Withholding of income under this section shall be made without 
regard to any prior or subsequent garnishments, attachments, wage assign- 
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ments or any other claims of creditors. Payment as required by the order for 
withholding shall be a complete defense by the payor against any claims of the 
obligor or his creditors as to the sum so paid. 

(8) In cases in which the payor has been served more than one (1) order for 
withholding for the same obligor, the payor shall honor the orders on a pro rata 
basis to result in withholding an amount for each order that is in direct 
proportion to the percentage of the obligor's adjusted gross income that the 
order represents, and the payor shall honor all those withholdings to the 
extent that the total amount withheld does not exceed the maximum amount 
specified in subsection (1) of this section. 

(9) No payor shall discharge, discipline, refuse to hire or otherwise 
penalize any obligor because of the duty to withhold income. 

SOURCES: Laws, 1985, ch. 518, § 6; Laws, 1986, ch. 474, § 3; Laws, 1990, ch. 543, 
§ 5; Laws, 1997, ch. 588, § 10; Laws, 2004, ch. 597, § 1, eff from and after 
passage (approved May 28, 2004.) 

Editor's Note — Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides 
as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Amendment Notes — The 2004 amendment, in (3), substituted "Fifteen Dollars 
($15.00)" for "Five Dollars ($5.00)" in the first sentence, and added the last sentence; 
and made minor stylistic changes throughout. 

Cross References — Provision that obligee who seeks to enforce wage withholding 
order which is based upon an order for support from a foreign jurisdiction must comply 
with all procedural requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 

Federal Aspects — Consumer Credit Protection Act, see 15 USCS § 1673. 

§ 93-11-113. Modification, suspension, or termination of or- 
ders. 

(1) At any time, an obligor, obligee, the department or clerk of the court 
may petition the court to: 

(a) Modify, suspend or terminate the order for withholding because of a 
modification, suspension or termination of the underlying order for support; 
or 

(b) Modify the amount of income to be withheld to reflect payment in 
full of the delinquency by income withholding or otherwise; or 

(c) Suspend the order for withholding because of inability to deliver 
income withheld to the obligee due to the obligee's failure to provide a 
mailing address or other means of delivery. 

(2) The clerk shall serve on the payor, by first class mail or personal 
delivery, a copy of any order entered pursuant to this section that affects the 
duties of the payor. 

582 



Support of Dependents § 93-11-115 

(3) The order for withholding shall continue to be binding upon the payor 
until service of any order of the court entered under this section. 

SOURCES: Laws, 1985, ch. 518, § 7; Laws, 1997, ch. 588, § 11, eff from and after 
July 1, 1997. 

Editor's Note — Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides 
as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Cross References — Jurisdiction of family masters in chancery with respect to child 
support orders, see § 9-5-255. 

Provision that obligee who seeks to enforce wage withholding order which is based 
upon an order for support from a foreign jurisdiction must comply with all procedural 
requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 

Enforcement of child support orders from foreign jurisdictions, see § 93-25-1 et seq. 

RESEARCH REFERENCES 

ALR. Death of putative father as pre- ments for social security or other govern- 

cluding action for determination of pater- ment dependency payments made for ben- 

nity or for child support. 58 A.L.R.3d 188. efit of child. 77 A.L.R.3d 1315. 

Right to credit on child support pay- 

§ 93-11-115. Additional notice requirements; records, legal 
forms, and information. 

(1) An obligee who is receiving income withholding payments under 
Sections 93-11-101 through 93-11-119 shall notify the department of any 
change of address within seven (7) days of such change. 

(2) An obligee who is a recipient of public aid shall send a copy of any 
notice filed pursuant to Section 93-11-103 to the department. 

(3) An obligor whose income is being withheld pursuant to Sections 
93-11-101 through 93-11-119 shall notify the department and the clerk of the 
court of any new payor, within seven (7) days. 

(4) When the department is no longer authorized to receive payments for 
the obligee, it shall, within seven (7) days, notify the payor and the clerk of the 
court. 

(5) The department shall provide notice to the payor and the clerk of the 
court of any other support payment made, including, but not limited to, a 
set-off under federal and state law or partial payment of the delinquency. 

(6) The department shall maintain complete, accurate and clear records of 
all payments and their disbursements. Certified copies of payment records 
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maintained by the department shall, without further proof, be admitted into 
evidence in any legal proceedings under Sections 93-11-101 through 93-11-119. 
(7) The department shall design suggested legal forms for proceeding 
under Sections 93-11-101 through 93-11-119 and shall make available to the 
courts such forms and informational materials which describe the procedures 
and remedies set forth herein for distribution to all parties in support actions. 

SOURCES: Laws, 1985, ch. 518, § 8; Laws, 1997, ch. 588, § 12, eff from and after 
July 1, 1997. 

Editor's Note — Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides 
as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Cross References — Provision that obligee who seeks to enforce wage withholding 
order which is based upon an order for support from a foreign jurisdiction must comply 
with all procedural requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 

§ 93-11-116. Order for withholding based upon support order 
from foreign jurisdiction; procedural requirements. 

An obligee who seeks a wage withholding order based upon an order for 
support from a foreign jurisdiction, must comply with the provisions of 
Sections 93-12-1 through 93-12-19. 

SOURCES: Laws, 1986, ch. 474, § 4; Laws, 1988, ch. 480, § 12, eff from and after 
July 1, 1988. 

Editor's Note — Sections 93-12-1 through 93-12-15 referred to in this section were 
repealed by Laws, 1997, ch. 588, § 131, eff from and after July 1, 1997. For current 
provisions, see §§ 93-25-1 et seq. 

§ 93-11-117. Penalties. 

(1) In cases in which a payor willfully fails to withhold or pay over income 
pursuant to a valid order for withholding, the following penalties shall apply: 

(a) The payor shall be liable for a civil penalty of not more than: 
(i) One Hundred Dollars ($100.00); or 

(ii) Five Hundred Dollars ($500.00) in an instance where the failure 
to comply is the result of collusion between the payor and the obligor; and 

(b) The court, upon due notice and hearing, shall enter judgment and 
direct the issuance of an execution for the total amount that the payor 
willfully failed to withhold or pay over. 

(2) In cases in which a payor discharges, disciplines, refuses to hire or 
otherwise penalizes an obligor as prohibited by subsection (9) of Section 
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93-11-111, the court, upon due notice and hearing, shall fine the payor in an 
amount not to exceed Fifty Dollars ($50.00). 

(3) Any obligee, the department or obligor who willfully initiates a false 
proceeding under Sections 93-11-101 through 93-11-119 or who willfully fails to 
comply with the requirements of Sections 93-11-101 through 93-11-119 shall be 
punished as in cases of contempt of court. 

SOURCES: Laws, 1985, ch. 518, § 9; Laws, 1997, ch. 588, § 141, eff from and 
after July 1, 1997. 

Editor's Note — Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides 
as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Cross References — Provision that obligee who seeks to enforce wage withholding 
order which is based upon an order for support from a foreign jurisdiction must comply 
with all procedural requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 

§ 93-11-118. Fraudulent conveyance of assets by obligor. 

(1) Indicia of fraud which create a prima facie case that an obligor 
transferred income or property to avoid payment of child support to an obligee 
or department on behalf of an obligee shall be as stated in Section 15-3-3, 
Mississippi Code of 1972. 

(2) Remedies for such fraudulent conveyance shall include, but not be 
limited to, the setting aside of such conveyance. 

(3) Penalties for such fraudulent conveyance shall be a fine of not more 
than One Thousand Dollars ($1,000.00). 

SOURCES: Laws, 1997, ch. 588, § 138, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

§ 93-11-119. Relation to other rights, remedies, duties, and 
penalties. 

(1) The rights, remedies, duties and penalties created by Sections 93-11- 
101 through 93-11-119 are in addition to and not in substitution for any other 
rights, remedies, duties and penalties created by any other law. 

(2) Nothing in Sections 93-11-101 through 93-11-119 shall be construed as 
invalidating any garnishment, attachment or assignment of wages or benefits 
instituted prior to July 1, 1985; provided, however, any such garnishment, 
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attachment or assignment shall be subject to the priorities established under 
the provisions of subsection (3) of Section 93-11-111. 

SOURCES: Laws, 1985, ch. 518, § 10, eff from and after July 1, 1985. 

Editor's Note — In Subsection (2) there is a cross reference to "subsection (3) of 
Section 93-11-111". In 1990, Chapter 543, § 5, amended Section 93-11-111, and the 
substance of subsection (3) is now found in subsection (7). 

Laws, 1985, ch. 518, § 21, eff from and after July 1, 1985, provides as follows: 

"SECTION 21. It is the intent of the Legislature that the Department of Public 
Welfare shall make all reasonable efforts to utilize the existing staff and personnel of 
the department for the purposes of administering and implementing the provisions of 
this act." 

Cross References — Provisions relative to judgments in the amount of overdue 
child support payments, see § 93-11-71. 

Provision that obligee who seeks to enforce wage withholding order which is based 
upon an order for support from a foreign jurisdiction must comply with all procedural 
requirements of §§ 93-11-101 through 93-11-119, see § 93-11-116. 

RESEARCH REFERENCES 

ALR. Death of putative father as pre- Am Jur. 24A Am. Jur. 2d, Divorce and 
eluding action for determination of pater- Separation §§ 1051-1068. 
nity or for child support. 58 A.L.R.3d 188. CJS. 27B C.J.S., Divorce §§ 318-323. 

Right to credit on child support pay- 67A C.J.S., Parent §§ 156 et seq. 
ments for social security or other govern- 
ment dependency payments made for ben- 
efit of child. 77 A.L.R.3d 1315. 

SUSPENSION OF STATE-ISSUED LICENSES, PERMITS OR 
REGISTRATIONS FOR NONCOMPLIANCE WITH CHILD SUPPORT 

ORDER 

Sec. 

93-11-151. Intent. 

93-11-153. Definitions. 

93-11-155. Procedures for the establishment, enforcement and collection of child 

support obligations. 

93-11-157. Review of information. 

93-11-159. Interagency agreements. 

93-11-161. Adoption of regulations. 

93-11-163. Suspension of license. 

§ 93-11-151. Intent. 

In addition to other requirements necessary for holding a license, an 
individual who is subject to an order to pay child support also is subject to the 
provisions of Sections 93-11-151 through 93-11-163. 

SOURCES: Laws, 1996, ch. 507, § 1, eff July 1, 1996. 

Cross References — Suspension of occupational therapy license for failure to 
comply with an order of support, see § 73-24-25. 
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RESEARCH REFERENCES 

Am Jur. 59 Am. Jur. 2d, Parent and Law Reviews. Bell, Child Support Or- 

Child §§ 45-50, 55. ders: The Common Law Framework — 

73 Am. Jur. 2d, Statutes § 195. Part II, 69 Miss. L.J. 1063 (Spring, 2000). 
CJS. 53 C.J.S., Licenses § 52. 

§ 93-11-153. Definitions. 

As used in Sections 93-11-151 through 93-11-163, the following words and 
terms shall have the meanings ascribed herein: 

(a) "Licensing entity" or "entity" means any entity specified in Title 73, 
Professions and Vocations, of the Mississippi Code, and includes the Missis- 
sippi Department of Public Safety with respect to driver's licenses, the 
Mississippi State Tax Commission with respect to licenses for the sale of 
alcoholic beverages and other licenses or registration authorizing a person to 
engage in a business, the Mississippi Department of Wildlife, Fisheries and 
Parks with respect to hunting and fishing licenses, and any other state 
agency that issues a license authorizing a person to engage in a business, 
occupation or profession. For the purposes of this article, the Supreme Court 
shall be considered to be the licensing entity for attorneys. 

(b) "License" means a license, certificate, permit, credential, registra- 
tion, or any other authorization issued by a licensing entity that allows a 
person to engage in a business, occupation or profession, to operate a motor 
vehicle, to sell alcoholic beverages, or to hunt and fish. 

(c) "Licensee" means any person holding a license issued by a licensing 
entity. 

(d) "Order for support" means any judgment or order that provides for 
payments of a sum certain for the support of a child, whether it is temporary 
or final, and includes, but is not limited to, an order for reimbursement for 
public assistance or an order for making periodic payments on a support 
arrearage, or a sum certain due for a support arrearage. 

(e) "Out of compliance with an order for support" means that the obligor 
is at least thirty (30) days in arrears or delinquent in making payments in 
full for current support, or in making periodic payments on a support 
arrearage. 

(f) "Department" means the Mississippi Department of Human Ser- 
vices. 

(g) "Division" means the division within the department that is charged 
with the state administration of Title IV-D of the Social Security Act. 

(h) "Delinquency" means any payments of a sum certain ordered by any 
court to be paid by a noncustodial parent for the support of a child that have 
remained unpaid for at least thirty (30) days after payment is due. 
Delinquency shall also include payments of a sum certain ordered by any 
court to be paid for maintenance of a spouse that have remained unpaid for 
at least thirty (30) days. 

SOURCES: Laws, 1996, ch. 507, § 2, eff July 1, 1996; Laws, 1999, ch. 512, § 4, eff 
from and after July 1, 1999. 
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Cross References — Suspension of hunting, trapping and fishing licenses for being 
out of compliance with an order of support, see § 49-7-27. 

§ 93-11-155. Procedures for the establishment, enforcement 
and collection of child support obligations. 

(1) In the manner and form prescribed by the division, all licensing 
entities shall provide to the division, on at least a quarterly basis, information 
on licensees for use in the establishment, enforcement and collection of child 
support obligations including, but not limited to: name, address, Social 
Security number, sex, date of birth, employer's name and address, type of 
license, effective date of the license, expiration date of the license, and active 
or inactive license status. Whenever technologically feasible, the department 
and licensing entities shall seek to reach agreements to provide the informa- 
tion required by this section by way of electronic data media, including, but not 
limited to, on-line access and records on magnetic/optical disk or tape. In lieu 
of providing the licensing information to the division as outlined above and in 
the discretion of the licensing entity, the division shall provide the identity of 
the individual who is delinquent in support payments to the licensing entity 
who will then match that information with their records and provide the 
division with all necessary information for those individuals licensed by that 
entity. 

(2) Any licensed attorney representing the party to whom support is due 
may submit to the division the name and record of accounting showing an 
arrearage of an individual who is out of compliance with an order for support 
which is not being enforced by the division under Title IV-D, and the division 
shall submit the name of such individual to the licensing entities who will 
match the name with their records in the same manner as provided in 
subsection (1) to provide the attorney with necessary information regarding 
licensees. The attorney applying for such information shall pay a fee not to 
exceed Twenty-five Dollars ($25.00) for such service. 

SOURCES: Laws, 1996, ch. 507, § 3, eff July 1, 1996; Laws, 1999, ch. 512, § 5, eff 
from and after July 1, 1999. 

RESEARCH REFERENCES 

ALR. Enforcement of claim for alimony incurred in connection therewith, against 
or support, or for attorneys' fees and costs exemptions. 52 A.L.R.5th 221. 

§ 93-11-157. Review of information. 

(1) The division shall review the information received under Section 
93-11-155 and any other information available to the division, and shall 
determine if a licensee is out of compliance with an order for support. If a 
licensee is out of compliance with the order for support, the division shall notify 
the licensee by first class mail that ninety (90) days after the licensee receives 
the notice of being out of compliance with the order, the licensing entity will be 
notified to immediately suspend the licensee's license unless the licensee pays 
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the arrearage owing, according to the accounting records of the Mississippi 
Department of Human Services or the attorney representing the party to 
whom support is due, as the case may be, or enters into a stipulated agreement 
and agreed judgment establishing a schedule for the payment of the arrearage. 
The licensee shall be presumed to have received the notice five (5) days after 
it is deposited in the mail. 

(2) Upon receiving the notice provided in subsection (1) of this section the 
licensee may: 

(a) Request a review with the division; however, the issues the licensee 
may raise at the review are limited to whether the licensee is the person 
required to pay under the order for support and whether the licensee is out 
of compliance with the order for support; or 

(b) Request to participate in negotiations with the division for the 
purpose of establishing a payment schedule for the arrearage. 

(3) The division director or the designees of the division director may and, 
upon request of a licensee, shall negotiate with a licensee to establish a 
payment schedule for the arrearage. Payments made under the payment 
schedule shall be in addition to the licensee's ongoing obligation under the 
latest entered periodic order for support. 

(4) Should the division and the licensee reach an agreement on a payment 
schedule for the arrearage, the division director shall submit to the court the 
stipulated agreement and agreed judgment containing the payment schedule 
which, upon the court's approval, is enforceable as any order of the court. If the 
court does not approve the stipulated agreement and agreed judgment, the 
court may require a hearing on a case-by-case basis for the judicial review of 
the payment schedule agreement. 

(5) If the licensee and the division do not reach an agreement on a 
payment schedule for the arrearage, the licensee may move the court to 
establish a payment schedule. However, this action does not stay the license 
suspension. 

(6) The notice given to a licensee that the licensee's license will be 
suspended in ninety (90) days must clearly state the remedies and procedures 
that are available to a licensee under this section. 

(7) If at the end of the ninety (90) days the licensee has an arrearage 
according to the accounting records of the Mississippi Department of Human 
Services or the attorney representing the party to whom support is due, as the 
case may be, and the licensee has not entered into a stipulated agreement and 
agreed judgment establishing a payment schedule for the arrearage, the 
division shall immediately notify all applicable licensing entities in writing to 
suspend the licensee's license, and the licensing entities shall immediately 
suspend the license and shall within three (3) business days notify the licensee 
and the licensee's employer, where known, of the license suspension and the 
date of such suspension by certified mail return receipt requested. Within 
forty-eight (48) hours of receipt of a request in writing delivered personally, by 
mail or by electronic means, the department shall furnish to the licensee, 
licensee's attorney or other authorized representative a copy of the depart- 
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merit's accounting records of the licensee's payment history. A licensing entity 
shall immediately reinstate the suspended license upon the division's notifi- 
cation of the licensing entities in writing that the licensee no longer has an 
arrearage or that the licensee has entered into a stipulated agreement and 
agreed judgment. 

(8) Within thirty (30) days after a licensing entity suspends the licensee's 
license at the direction of the division under subsection (7) of this section, the 
licensee may appeal the license suspension to the chancery court of the county 
in which the licensee resides or to the Chancery Court of the First Judicial 
District of Hinds County, Mississippi, upon giving bond with sufficient sureties 
in the amount of Two Hundred Dollars ($200.00), approved by the clerk of the 
chancery court and conditioned to pay any costs that may be adjudged against 
the licensee. Notice of appeal shall be filed in the office of the clerk of the 
chancery court. If there is an appeal, the appeal may, in the discretion of and 
on motion to the chancery court, act as a supersedeas of the license suspension. 
The department shall be the appellee in the appeal, and the licensing entity 
shall not be a party in the appeal. The chancery court shall dispose of the 
appeal and enter its decision within thirty (30) days of the filing of the appeal. 
The hearing on the appeal may, in the discretion of the chancellor, be tried in 
vacation. The decision of the chancery court may be appealed to the Supreme 
Court in the manner provided by the rules of the Supreme Court. In the 
discretion of and on motion to the chancery court, no person shall be allowed 
to practice any business, occupation or profession or take any other action 
under the authority of any license the suspension of which has been affirmed 
by the chancery court while an appeal to the Supreme Court from the decision 
of the chancery court is pending. 

(9) If a licensee who has entered a stipulated agreement and agreed 
judgment for the payment of an arrearage under this section subsequently is 
out of compliance with an order for support, the division shall immediately 
notify the licensing entity to suspend the licensee's license, and the licensing 
entity shall immediately suspend the license without a hearing and shall 
within three (3) business days notify the licensee in writing of the license 
suspension. In the case of a license suspension under the provisions of this 
subsection, the procedures provided for under subsections (1) and (2) of this 
section are not required; however, the appeal provisions of subsection (8) of this 
section still apply. After suspension of the license, if the licensee subsequently 
enters into a stipulated agreement and agreed judgment or the licensee 
otherwise informs the division of compliance with the order for support, the 
division shall within seven (7) days notify in writing the licensing entity that 
the licensee is in compliance. Upon receipt of that notice from the division, a 
licensing entity shall immediately reinstate the license of the licensee and 
shall within three (3) business days notify the licensee of the reinstatement. 

(10) Nothing in this section prohibits a licensee from filing a motion for 
the modification of an order for support or for any other applicable relief. 
However, no such action shall stay the license suspension procedure, except as 
may be allowed under subsection (8) of this section. 
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(11) If a license is suspended under the provisions of this section, the 
licensing entity is not required to refund any fees paid by a licensee in 
connection with obtaining or renewing a license. 

(12) The requirement of a licensing entity to suspend a license under this 
section does not affect the power of the licensing entity to deny, suspend, 
revoke or terminate a license for any other reason. 

(13) The procedure for suspension of a license for being out of compliance 
with an order for support, and the procedure for the reissuance or reinstate- 
ment of a license suspended for that purpose, shall be governed by this section 
and not by the general licensing and disciplinary provisions applicable to a 
licensing entity Actions taken by a licensing entity in suspending a license 
when required by this section are not actions from which an appeal may be 
taken under the general licensing and disciplinary provisions applicable to the 
licensing entity. Any appeal of a license suspension that is required by this 
section shall be taken in accordance with the appeal procedure specified in 
subsection (8) of this section rather than any procedure specified in the general 
licensing and disciplinary provisions applicable to the licensing entity. If there 
is any conflict between any provision of this section and any provision of the 
general licensing and disciplinary provisions applicable to a licensing entity, 
the provisions of this section shall control. 

(14) No license shall be suspended under this section until ninety (90) 
days after July 1, 1996. This ninety-day period shall be a one-time amnesty 
period in which any person who may be subject to license suspension under 
this article may comply with an order of support in order to avoid the 
suspension of any license. 

(15) Any individual who fails to comply with a subpoena or warrant 
relating to paternity or child support proceedings after receiving appropriate 
notice may be subject to suspension or withholding of issuance of a license 
under this section. 

SOURCES: Laws, 1996, ch. 507, § 4, eff July 1, 1996; Laws, 1999, ch. 512, § 6, eff 
from and after July 1, 1999. 

Cross References — Suspension of hunting, trapping and fishing licenses for being 
out of compliance with an order of support, see § 49-7-27. 

Suspension of chiropractor license based on failure to comply with order for support, 
see § 73-6-19. 

§ 93-11-159. Interagency agreements. 

The licensing entities subject to Sections 93-11-151 through 93-11-161 
may establish an additional administrative fee not to exceed Twenty-five 
Dollars ($25.00) to be paid by licensees who are out of compliance with an order 
of support and who are subject to the provisions of Sections 93-11-151 through 
93-11-161 for the purpose of recovering costs of the licensing entities associated 
with the implementation of Sections 93-11-151 through 93-11-161. 

SOURCES: Laws, 1996, ch. 507, § 5, eff July 1, 1996; Laws, 1999, ch. 512, § 7, eff 
from and after July 1, 1999. 
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Cross References — Suspension of chiropractor license based on failure to comply 
with order for support, see § 73-6-19. 

§ 93-11-161. Adoption of regulations. 

The department shall adopt regulations as necessary to carry out the 
provisions of Sections 93-11-151 through 93-11-161 and shall consult with 
licensing entities in developing these regulations. 

SOURCES: Laws, 1996, ch. 507, § 6, eff July 1, 1996. 

Cross References — Suspension of chiropractor license based on failure to comply 
with order for support, see § 73-6-19. 

§ 93-11-163. Suspension of license. 

In addition to the procedures in Section 93-11-157, the court may, upon a 
finding that a defendant is delinquent for being out of compliance with an 
order for support, order the licensing entity as defined in Section 93- 11- 153(a) 
to suspend the license of the defendant. In its discretion, the court may stay 
such an order for a reasonable time to allow the defendant to purge himself of 
the delinquency. If a license is suspended under this section, the court may also 
order the licensing entity to reinstate the license when it is satisfied that the 
defendant has purged himself of the delinquency. Licensing entities shall treat 
a suspension under this section the same as a suspension under Section 
93-11-157. Defendants whose license is suspended under this section shall be 
subject to any administrative fees established for reinstatement under Section 
93-11-159. 

SOURCES: Laws, 1996, ch. 507, § 7, eff July 1, 1996; Laws, 1999, ch. 512, § 8, eff 
from and after July 1, 1999. 

Cross References — Suspension of hunting, trapping and fishing licenses for being 
out of compliance with an order of support, see § 49-7-27. 

Suspension of chiropractor license based on failure to comply with order for support, 
see § 73-6-19. 

Suspension of occupational therapy license for failure to comply with an order of 
support, see § 73-24-25. 
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CHAPTER 12 
Enforcement of Child Support Orders from Foreign Jurisdictions 

Sec. 

93-12-1 through 93-12-15. Repealed. 

93-12-17. Voluntary order for withholding. 

93-12-19. Application of state laws to actions and proceedings. 

93-12-21. Repealed. 

§§ 93-12-1 through 93-12-15. Repealed. 

Repealed by Laws, 1997, ch. 588, § 131, eff from and after July 1, 1997. 

§ 93-12-1. [Laws, 1988, ch. 480, § 1; Laws 1993, ch. 506, § 17] 

§ 93-12-3. [Laws, 1988, ch. 480, § 2; Laws 1989, ch. 371, § 1] 

§ 93-12-5. [Laws, 1988, ch. 480, § 3; Laws 1989, ch. 371, § 2] 

§ 93-12-7. [Laws, 1988, ch. 480, § 4] 

§ 93-12-9. [Laws, 1988, ch. 480, § 5] 

§ 93-12-11. [Laws, 1988, ch. 480, § 6] 

§ 93-12-13. [Laws, 1988, ch. 480, § 7] 

§ 93-12-15. [Laws, 1988, ch. 480, § 8] 

Editor's Note — For current provisions, see Uniform Interstate Family Support Act, 
§§ 93-25-1 et seq. 

Former § 93-12-1 was entitled: "Definitions". 

Former § 93-12-3 was entitled: "Documentation required; procedure to enter support 
order; order for withholding". 

Former § 93-12-5 was entitled: "Service of notice of proposed order for withholding; 
mailing costs; hearing". 

Former § 93-12-7 was entitled: "Prima facie proof of valid order; procedure at 
hearing; testimony of out-of-state witnesses". 

Former § 93-12-9 was entitled: "Issuance of order for withholding". 

Former § 93-12-11 was entitled: "Application". 

Former § 93-12-13 was entitled: "Payments pursuant to order; effect of other support 
orders". 

Former § 93-12-15 was entitled: "Amendments or modifications to support order; 
notification of new or additional sources of income". 

§ 93-12-17. Voluntary order for withholding. 

Any person who is the obligor in a support order of another jurisdiction 
may obtain a voluntary order of withholding by filing with the court a request 
for such withholding and a certified copy of the support order of a sister state. 
The court shall issue an order for withholding pursuant to Sections 93-12-1 et 
seq. Payment shall be made to the department. 

SOURCES: Laws, 1988, ch. 480, § 9, eff from and after July 1, 1988. 

Editor's Note — Sections 93-12-1 through 93-12-15 referred to in this section were 
repealed by Laws, 1997, ch. 588, § 131, eff from and after July 1, 1997. For current 
provisions, see §§ 93-25-1 et seq. 
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RESEARCH REFERENCES 

Law Reviews. Bell, Child Support Or- Principles of the Law of Family Disso- 

ders: The Common Law Framework — lution: Analysis and Recommendations - 

Part II, 69 Miss. L.J. 1063 (Spring, 2000). American Law Institute (Matthew 

Practice References. Family Law Lit- Bender), 

igation Guide with Forms: Discovery, Ev- Gold-Bikin, Kolodny, Koritzinsky, 

idence, Trial Practice (Matthew Bender). Stark, Divorce Practice Handbook 

Rutkin, Family Law and Practice (Mat- (Michie). 

thew Bender). Child Custody and Visitation Law and 

Family Law Clause Library - CD Rom Practice (Matthew Bender). 
(Matthew Bender). 

§ 93-12-19. Application of state laws to actions and proceed- 
ings. 

The laws of this state shall apply in all actions and proceedings concerning 
the issuance, enforcement and duration of an order for withholding issued by 
a court of this state, which is based upon a support order of another jurisdiction 
entered pursuant to Sections 93-12-1 et seq. The penalties contained in Section 
93-11-117, Mississippi Code of 1972, shall apply to all orders for withholding 
issued pursuant to Sections 93-12-1 et seq. 

SOURCES: Laws, 1988, ch. 480, § 10, eff from and after July 1, 1988. 

Editor's Note — Sections 93-21-1 through 93-12-15 referred to in this section were 
repealed by Laws, 1997, ch. 588, § 131, eff from and after July 1, 1997. For current 
provisions, see §§ 93-25-1 et seq. 

§ 93-12-21. Repealed. 

Repealed by Laws, 1997, ch. 588, § 131, eff from and after July 1, 1997. 
[Laws, 1988, ch. 480, § 13] 

Editor's Note — Former § 93-12-21 was entitled: "Remedy provided to be in 
addition to other remedies". 
For current provisions, see Uniform Interstate Family Support Act, §§ 93-25-1 et seq. 
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CHAPTER 13 
Guardians and Conservators 

Wards, Generally 93-13-1 

Persons in Need of Mental Treatment 93-13-111 

Incompetent Persons, Convicts, Drunkards and Drug Addicts 93-13-121 

Restoration to Reason 93-13-151 

Armed Forces Personnel 93-13-161 

Nonresident Guardians 93-13-181 

Small Transactions Performed Without Guardianship 93-13-211 

Conservators 93-13-251 

Joinder of Parties in Suits Involving Wards 93-13-281 

WARDS, GENERALLY 

Sec. 

93-13-1. Parental guardianship of minor children. 

93-13-2. Civil liability of parents for damages resulting from malicious and 

willful acts of certain minor children. 

93-13-3. Award of guardianship where parents are separated; limitation of 

mother's liability. 

93-13-5. When guardian not entitled to custody of ward. 

93-13-7. Testamentary guardians; appointment. 

93-13-9. Testamentary guardians; appointee to accept and qualify. 

93-13-11. Testamentary guardians; rights, duties and liabilities. 

93-13-13. Appointment of guardian by court. 

93-13-15. Guardian of ward appointed by chancery court is general guardian. 

93-13-17. Bond and oath of guardian. 

93-13-19. Appointment of guardian pending appeal from grant of guardianship. 

93-13-21. Appointment of clerk when guardian will not qualify. 

93-13-23. Removing guardian; requiring new bond. 

93-13-25. Guardians may resign; appointments to fill vacancies. 

93-13-27. Judicial proceedings on behalf of ward to be brought in name of 

guardian. 

93-13-29. Parent of nonresident minor may bring suit in state. 

93-13-31. Ward's property to be delivered to guardian. 

93-13-33. Inventories to be returned. 

93-13-35. Allowance for maintenance and education of ward. 

93-13-37. Maintenance of ward who has a parent. 

93-13-38. General duties and powers of guardians. 

93-13-39. Payment of premiums on ward's life insurance. 

93-13-41. Care of real estate. 

93-13-43. Lease of gas, oil and other mineral rights. 

93-13-45. Expenditures to improve land; conversion of property into money. 

93-13-47. Creation, extension or renewal of encumbrances upon estate. 

93-13-49. Purchase of land. 

93-13-51. Sale of land; title validated. 

93-13-53. Sale of personalty. 

93-13-55. Application to court for directions as to disposition of securities. 

93-13-57. Disposal of surplus money; penalty for failure to report surplus to court. 

93-13-59. Sale or compromise of doubtful claims. 

93-13-61. Removal of ward and property to another county. 

93-13-63. Removal of ward and property from state. 

595 



§ 93-13-1 Domestic Relations 

93-13-65. Seizure of property about to be unlawfully removed by guardian. 

93-13-67. Annual accounts; guardian's minimum commission. 

93-13-69. Accounts to be kept separately. 

93-13-71. Vouchers; requirements. 

93-13-73. Vouchers; production for inspection. 

93-13-75. When guardianship to cease. 

93-13-77. Final account and settlement. 

93-13-79. Solicitor's fees allowable. 

§ 93-13-1. Parental guardianship of minor children. 

The father and mother are the joint natural guardians of their minor 
children and are equally charged with their care, nurture, welfare and 
education, and the care and management of their estates. The father and 
mother shall have equal powers and rights, and neither parent has any right 
paramount to the right of the other concerning the custody of the minor or the 
control of the services or the earnings of such minor, or any other matter 
affecting the minor. If either father or mother die or be incapable of acting, the 
guardianship devolves upon the surviving parent. Neither parent shall forcibly 
take a child from the guardianship of the parent legally entitled to its custody. 
But if any father or mother be unsuitable to discharge the duties of guardian- 
ship, then the court, or chancellor in vacation, may appoint some suitable 
person, or having appointed the father or mother, may remove him or her if it 
appear that such person is unsuitable, and appoint a suitable person. 

SOURCES: Codes, 1930, § 1863; Laws, 1942, § 399; Laws, 1922, ch. 266. 

Cross References — Definition of term "infant", see § 1-3-21. 

Definition of term "minor", see § 1-3-27. 

Custody of children under divorce decree, see § 93-5-23. 

Uniform Interstate Family Support Law, see §§ 93-25-1 et seq. 

Authority of courts to impose fee for any court-ordered home study relating to child 
custody matters, see § 93-17-12. 

Criminal offense of desertion and nonsupport of minor children, see § 97-5-3. 

Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. Custody in general. custody would not adversely affect the 

2. Rights of father. child's welfare. Boswell v. Pope, 213 Miss. 

3. Rights of mother. 31, 56 So. 2d 1 (1952); Kennedy v. Ken- 

4. Custody in third persons. nedy, 222 Miss. 469, 76 So. 2d 375 (1954), 

5. Religion. suggestion of error sustained in part on 

6. Education. other grounds, and overruled in part, 222 

7. Profession or job requiring parent to Miss. 474, 76 So. 2d 850 (1955). 

be away from home. Neither the father nor the mother has 

8. Procedure; due process requirements. any paramount right over the other con- 

cerning the custody of a child, where such 

1. Custody in general. custody would not adversely affect the 

Neither the father nor the mother has child's welfare and the paramount consid- 

any paramount right over the other con- eration is the welfare of the child and 

cerning the custody of a minor, where such where the child is of such tender age as to 
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require the mother's care for its physical 
welfare it should be awarded to her cus- 
tody, at least until it reaches that age and 
maturity where it can be equally cared for 
by other persons. Scott v. Scott, 219 Miss. 
614, 69 So. 2d 489 (1954); Bland v. 
Stoudemire, 219 Miss. 526, 69 So. 2d 225 
(1954). 

Modification of divorce decree awarding 
custody of minor children to father, and 
not maternal grandmother, was proper 
where, although grandmother met burden 
of showing that children's mother was 
unfit to have custody, she had not met that 
burden as to children's father. Milam v. 
Milam, 509 So. 2d 864 (Miss. 1987). 

Award of custody of children to husband 
is not impermissibly based solely on wife's 
adultery where chancellor looks to work 
schedules, life styles, and other criteria 
and, while finding that no special circum- 
stances exist to justify granting custody to 
adulterous mother, considers adultery as 
but one factor in overall consideration. 
Carr v. Carr, 480 So. 2d 1120 (Miss. 1985). 

In determining relative fitness of par- 
ents to be awarded custody of child, adul- 
tery may be unwholesome influence and 
impairment to child's best interest or may 
have no effect; this factor should be con- 
sidered by trial court along with all others 
when making original custody determina- 
tions; marital fault should not be used as 
sanction in custody award. Carr v. Carr, 
480 So. 2d 1120 (Miss. 1985). 

Under § 93-13-1, the polestar consider- 
ation in child custody cases is the best 
interest and welfare of the child, and the 
age of the child is subordinated to that 
rule and is but one factor to be considered; 
other factors to be considered are health 
and sex of the child, a determination of 
which parent had the continuing care of 
the child prior to the separation, which 
parent has the best parenting skills, 
which has the willingness and capacity to 
provide primary child care, employment 
responsibilities of the parents, physical 
and mental health and age of the parents, 
emotional ties of parent and child, moral 
fitness of parents, the home, school and 
community record of the child, the prefer- 
ence of the child at the age sufficient by 
law to express a preference, the stability 
of the home environment and employment 



of each parent, and other factors relevant 
to the parent-child relationship; on the 
other hand, marital fault should not be 
used as a sanction in custody awards, 
relative financial situations are not con- 
trolling, and differences in religion, per- 
sonal values and lifestyles should not be 
the sole basis for custody decisions. 
Albright v. Albright, 437 So. 2d 1003 
(Miss. 1983). 

In order to overcome the presumption 
that it is to the best interest of children 
that they should be put in the custody of 
their parents, there must be a clear show- 
ing that the parent has abandoned the 
child, or that the conduct of the parent is 
so immoral as to be detrimental to the 
child, or that the parent is unfit mentally 
or otherwise to have the custody of his or 
her child. Simpson v. Rast, 258 So. 2d 233 
(Miss. 1972). 

The custody of a child may, where the 
parents are divorced, be awarded to ei- 
ther; as the best interest of the child may 
indicate. Shoffner v. Shoffher, 244 Miss. 
557, 145 So. 2d 149 (1962). 

In determining the right to the custody 
of a minor child, as between parents, the 
best interest of the child rather than the 
selfish desires of the parents, is of para- 
mount concern. Davis v. Holland, 239 
Miss. 514, 123 So. 2d 850 (1960). 

Neither father nor mother has any par- 
amount right over the other concerning 
the custody of a minor child, unless the 
child's welfare is involved. Brown v. 
Brown, 237 Miss. 53, 112 So. 2d 556 
(1959). 

The chancery court has a broad discre- 
tion in determining issue of custody of a 
child. Scott v. Scott, 219 Miss. 614, 69 So. 
2d 489 (1954). 

In determining the custody of a child, 
the paramount consideration is the wel- 
fare of the child. Boswell v. Pope, 213 
Miss. 31, 56 So. 2d 1 (1952). 

Policy of law is that children of divorced 
parents shall remain in custody of one of 
the parents unless they are both clearly 
unfit, and unfitness may be found in such 
want of willingness or ability to control 
and discipline child that child is obviously 
in serious danger of becoming immoral or 
delinquent to extent of being, in future, 
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unacceptable member of adult citizenship 
of state. Mahaffey v. Mahaffey, 176 Miss. 
733, 170 So. 289 (1936). 

2. Rights of father. 

A father's act of signing a routine 
waiver of process incident to a proceeding 
for the appointment of a guardian for his 
son did not constitute "abandonment" and 
he did not thereby relinquish his custody 
rights to the child; the mere appointment 
of a guardian of the person and/or estate 
of a minor does not of itself strip a parent 
of all of his or her rights in the child, nor 
is there anything in the nature of a guard- 
ianship that requires it to last until adult- 
hood. Ethredge v. Yawn, 605 So. 2d 761 
(Miss. 1992). 

Although the chancellor found that a 
father who had killed his child's mother 
was mentally and morally unfit to have 
the child's custody, and granted complete 
custody to the maternal grandparents, it 
was not error for the chancellor to grant 
liberal visitation rights to the father. 
Veselits v. Cruthirds, 548 So. 2d 1312 
(Miss. 1989). 

Natural father is entitled to custody of 
his minor children unless it is clearly 
shown that he has (1) abandoned the 
children, or (2) his conduct is so immoral 
as to be detrimental to the children, or (3) 
he is unfit mentally or otherwise to have 
custody. Rutland v. Pridgen, 493 So. 2d 
952 (Miss. 1986). 

Chancellor erred in granting custody of 
children to grandmother in absence of 
showing that natural father had aban- 
doned children or was immoral or unfit. 
Rutland v. Pridgen, 493 So. 2d 952 (Miss. 
1986). 

In a custody dispute between the father 
of a three-year-old child and the child's 
stepfather that arose after the child's 
mother had died in a car accident, the 
trial court erred in awarding custody to 
the stepfather, even though the court 
found that the father had failed to make 
support payments, where it made no find- 
ing, required by this section, that the 
father was an immoral or unfit person, or 
that he had abandoned his child. Milam v. 
Milam, 376 So. 2d 1336 (Miss. 1979). 

In a custody dispute between the father 
of a three-year-old child and the child's 
stepfather that arose after the child's 



mother had died in a car accident, the 
trial court erred in awarding custody to 
the stepfather, even though the court 
found that the father had failed to make 
support payments, where it made no find- 
ing, required by this section that the fa- 
ther was an immoral or unfit person, or 
that he had abandoned his child. Milam v. 
Milam, 376 So. 2d 1336 (Miss. 1979). 

The fact that the natural father of 3 
children drank beer on Sunday and did 
not attend church, was not sufficient to 
show that the father was unfit to rear his 
own children so as to prevent him from 
regaining custody from the husband of his 
former wife, who was awarded custody in 
a divorce decree, after the death of the 
former wife, particularly where failure to 
allow the father to regain custody would 
deliver the petitioner's teenage daughter 
into the care of a man who admitted that 
the girl's mother had been his mistress 
and whose amorous proclivities were well 
documented in the record. Simpson v. 
Rast, 258 So. 2d 233 (Miss. 1972). 

Father of child is entitled to custody 
thereof as against all persons except 
mother, unless he forfeits right by miscon- 
duct showing him unsuitable. Sinquefield 
v. Valentine, 159 Miss. 144, 132 So. 81, 76 
A.L.R. 238 (1931). 

3. Rights of mother. 

Under Miss. Code Ann. § 93-13-1, be- 
cause the ex-husband died, the ex-wife 
now had custody of their child and she 
would be solely responsible for his sup- 
port. McCardle v. McCardle, 862 So. 2d 
1290 (Miss. Ct. App. 2004). 

Fact that no guardian ad litem had been 
appointed for minor in Ohio proceeding 
did not render Ohio court without juris- 
diction to enter order finding that father 
had not sexually abused the minor, since, 
it would be presumed that the mother, as 
actual guardian of the child, had acted in 
the best interest of the child in the Ohio 
proceeding and, thus, mother was not en- 
titled to relitigate the abuse issue in Mis- 
sissippi. In re K.M.G., 500 So. 2d 994 
(Miss. 1987). 

The court which granted divorce decree 
to wife improperly directed that payment 
of $200 by husband should be in full 
settlement of alimony for wife and support 
for nine-month-old child, and three years 
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later, on showing that wife could earn 
nothing and that child needed medical 
attention, court properly directed hus- 
band, who was remarried, had another 
child, and was earning about $80.00 per 
month, to pay $12.00 per month for child's 
support, since a father's duty to support 
his child is absolute when necessity 
arises. Walters v. Walters, 180 Miss. 268, 
177 So. 507 (1937). 

4. Custody in third persons. 

Trial court did not err in finding the 
father to be an unfit parent and awarding 
custody of his son to custodial parents 
where the evidence, such as immoral be- 
havior and traits, demonstrated that the 
father was unfit and the chancellor prop- 
erly applied the Albright factors to award 
custody; the decision was supported by 
the evidence and was not an abuse of 
discretion. In re M.A.G., 859 So. 2d 1001 
(Miss. 2003). 

Grandparents have no right to custody 
of a grandchild as against a natural par- 
ent; thus, a chancellor erred in awarding 
custody of a child to his grandmother 
based on the finding that the child's father 
was "unprepared" where the chancellor 
did not make a specific finding as to 
whether the father was an unfit parent. 
Carter v. Taylor, 611 So. 2d 874 (Miss. 
1992). 

A chancellor erred in declining to award 
attorney's fees to a child's maternal grand- 
parents for defending a custody action 
brought by the child's father, who had 
killed the child's mother. Veselits v. 
Cruthirds, 548 So. 2d 1312 (Miss. 1989). 

The trial court erred by retaining the 
paternal grandmother as the guardian of 
the estate of her two grandchildren where 
the court had held that the mother was a 
suitable person to have custody of the 
children. Matter of Guardianship of 
Brown (Miss. 1981) 402 So. 2d 354 

The law presumes that parents will love 
their children most and will care for them 
most wisely and that it is to the best 
interests of children that they should be 
put in the custody of their parents, and 
while such presumption may be overcome, 
children are not to be taken from their 
parents and given to a third person simply 
because the third person is more able 
financially to give the child a greater ad- 



vantage in life. Simpson v. Rast, 258 So. 
2d 233 (Miss. 1972). 

An adult married sister was entitled to 
guardianship of minors when their natu- 
ral father had a history of frenetic and 
unstable behavior and showed disinterest 
in supporting the children during the pe- 
riod between the divorce and the mother's 
death. Hosey v. Myers, 240 So. 2d 252 
(Miss. 1970). 

Where a child over the age of fourteen 
years, whose mother died in childbirth 
and whose father left her with her mater- 
nal grandparent, was passionately op- 
posed to going with her father, custody 
was awarded to the maternal grandpar- 
ents where it was for the best interests of 
the child, notwithstanding that the father 
and his second wife were suitable to have 
custody of such child. Forbes v. Warren, 
184 Miss. 526, 186 So. 325 (1939). 

In divorce proceeding, court has power 
in proper case to award custody of a child 
to a third person. Mahaffey v. Mahaffey, 
176 Miss. 733, 170 So. 289 (1936). 

Where situation is such that it becomes 
duty of court upon hearing with all parties 
present that child of divorced parents be 
placed in custody of a third person, court 
may do so, although decree in that respect 
does not conform to prayer presented by 
pleadings. Mahaffey v. Mahaffey, 176 
Miss. 733, 170 So. 289 (1936). 

Where father of thirteen-year-old child 
of divorced parents admittedly was un- 
able or unwilling to control child and child 
would not stay with or obey her mother 
whom child thought had abandoned her 
when she was small, commitment of child 
to state industrial and training school 
until further orders of the court held 
proper. Mahaffey v. Mahaffey, 176 Miss. 
733, 170 So. 289 (1936). 

Commitment of child of divorced par- 
ents to state industrial and training 
school may be made in proper case with- 
out intervention on part of industrial 
school. Mahaffey v. Mahaffey, 176 Miss. 
733, 170 So. 289 (1936). 

5. Religion. 

This section [Code 1942, § 399] sub- 
stantially codifies the right of parents to 
control the religious education of their 
children. In re Guardianship of Faust, 239 
Miss. 299, 123 So. 2d 218 (1960). 



599 



§ 93-13-1 



Domestic Relations 



6. Education. 

Where the minor child is worthy of and 
qualified for a college education and 
shows an aptitude therefor it is a primary 
duty of the father, if financially able to do 
so, to provide funds for the college educa- 
tion of the minor child in the custody of 
the mother, where the father and mother 
are divorced and living apart. Pass v. 
Pass, 238 Miss. 449, 118 So. 2d 769 (1960). 

7. Profession or job requiring parent 

to be away from home. 
Offshore oil workers, truck drivers, and 



other persons whose professions require 
them to be away from home for extended 
periods of time are not to be deprived of 
custody of children on that basis. Smith v. 
Todd, 464 So. 2d 1155 (Miss. 1985). 

8. Procedure; due process require- 
ments. 

Due process requires hearing before 
court on notice to parent, before depriving 
parent of child's custody. Sinquefield v. 
Valentine, 159 Miss. 144, 132 So. 81, 76 
A.L.R. 238 (1931). 
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Action for intentional infliction of emo- 
tional distress against paramours. 99 
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§ 93-13-2. Civil liability of parents for damages resulting from 
malicious and willful acts of certain minor children. 

(1) Any property owner shall be entitled to recover damages in an amount 
not to exceed Five Thousand Dollars ($5,000.00), plus necessary court costs, 
from the parents of any minor under the age of eighteen (18) years and over the 
age often (10), who maliciously and willfully damages or destroys property 
belonging to such owner. However, this section shall not apply to parents 
whose parental custody and control of such child have been removed by court 
order or decree. 

(2) The action authorized in this section shall be in addition to all other 
actions which the owner is entitled to maintain and nothing in this section 
shall preclude recovery in a greater amount from the minor or from any person, 
including the parents, for damages to which such minor or other person would 
otherwise be liable. 

(3) It is the purpose of this section to authorize recovery from parents in 
situations where they are not otherwise liable and to limit the amount of 
recovery. The provisions of this section shall apply only to acts committed on 
and after July 1, 1978. 

SOURCES: Laws, 1978, ch. 492, § 1; Laws, 1981, ch. 370, § 1; Laws, 1999, ch. 508, 
§ 1, eff from and after July 1, 1999. 

RESEARCH REFERENCES 

ALR. Validity and construction of stat- petition or declaration, negligence en- 
utes making parents liable for torts com- trustment of firearm to minor, against 
mitted by their minor children. 8 A.L.R.3d firearm owner and minor). 
612. 45 Am. Jur. Proof of Facts 2d 549, Pa- 
Am Jur. 59 Am. Jur. 2d, Parent and ren tal Failure to Control Child. 
Child § 109. Law Reviews. 1981 Mississippi Su- 
19 Am. Jur. PI & Pr Forms (Rev), Parent preme Court Review; Insurance. 52 Miss. 
and Child, Forms 121 et seq. (liability of ^ j 445 June 1982 
parents for conduct of child). 

25 Am. Jur. PI & Pr Forms (Rev), Weap- 
ons and Firearms, Form 6.3 (complaint, 

§ 93-13-3. Award of guardianship where parents are sepa- 
rated; limitation of mother's liability. 

In case the father and mother live apart the court may award the 
guardianship of a minor to either parent, and the state where the parent 
having the lawful custody resides, shall have jurisdiction to determine ques- 
tions concerning the minor's guardianship: Provided that the provisions of this 
section shall not in any manner impose upon the mother any greater liability 
than is now imposed by law to support, maintain and educate her children. 

SOURCES: Codes, 1930, § 1864; Laws, 1942, § 400; Laws, 1922, ch. 266. 
Cross References — General jurisdiction of chancery court, see § 9-5-83. 
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RESEARCH REFERENCES 

ALR. Nonresidence as affecting one's 22 Am. Jur. Trials, Child Custody Liti- 

right to custody of child. 15 A.L.R.2d 432. gation §§ 1 et seq. 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 

Ward § 7. § 14. 

§ 93-13-5. When guardian not entitled to custody of ward. 

The guardian of a ward whose father or mother is living, and a suitable 
person to have the custody of the ward, shall not be entitled, as against the 
parent, to the custody of the ward, but the guardian of a ward who has no 
parent shall be entitled to the custody of a ward as well as of his estate, or the 
court or chancellor may appoint one (1) person to be guardian of the person, 
and another to be guardian of the estate of the ward. 

SOURCES: Codes, 1880, § 2099; 1892, § 2192; Laws, 1906, § 2409; Hemingway's 
1917, § 1970; Laws, 1930, § 1865; Laws, 1942, § 401; Laws, 1972, ch. 408, § 1, 
eff from and after July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 

JUDICIAL DECISIONS 

1. In general. Custody of persons and estates of wards 

A father's act of signing a routine can be determined only by chancery court; 

waiver of process incident to a proceeding not by habeas corpus. Herndon v. Bonner, 

for the appointment of a guardian for his 97 Miss. 328, 52 So. 513 (1910). 

son did not constitute "abandonment" and Where the guardian is not the parent of 

he did not thereby relinquish his custody the ward, but the latter has a parent 

rights to the child; the mere appointment living, the guardianship of the estate is 

of a guardian of the person and/or estate distinct from the guardianship of the per- 

of a minor does not of itself strip a parent son of the ward In granting letters, ordi- 

of all of his or her rights in the child, nor narily? the court should not award the 

is there anything in the nature of a guard- custody of the infant. McDowell v. Bonner, 

ianship that requires it to last until adult- Q2 Miss 278 (1884) 
hood. Ethredge v. Yawn, 605 So. 2d 761 
(Miss. 1992). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 

Ward §§ 10, 98. §§ 51, 52. 

13 Am. Jur. PI & Pr Forms (Rev), Law Reviews. Patterson, In "the best 

Guardian and Ward, Forms 21 et seq. interest of the child": a practical guide to 

(petition or application for appointment of child custody litigation. 13 Miss. C. L. Rev. 

guardian of minor's person and estate). 109, Fall, 1992. 

§ 93-13-7. Testamentary guardians; appointment. 

Any parent, even though under twenty-one (21) years of age, may, by an 
instrument to take effect at the parent's death and wholly written and signed 
by him or her, or attested by two (2) or more credible witnesses, not including 
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the person appointed as guardian, if not so written, appoint some suitable 
person as guardian of his motherless or her fatherless child that has not been 
married, though the child be then unborn and though the child be under some 
legal disability other than or in addition to minority. Such parent may by such 
an instrument waive the furnishing by the guardian of bond, inventory and 
accounting, subject to the approval of the court. 

SOURCES: Codes, Hutchinson's 1848, ch 36, art. 1(122); 1857, ch. 60, art. 140; 
1871, § 1203; 1880, § 2095; 1892, § 2184; Laws, 1906, § 2401; Hemingway's 
1917, § 1962; Laws, 1930, § 1866; Laws, 1942, § 402; Laws, 1972, ch. 408, § 3, 
eff from and after July 1, 1972. 

Cross References — Provisions for children born after making of will, see § 91-5-5. 

Grant of letters testamentary, see §§ 91-7-35 et seq. 

Another section derived from same 1942 code section, see § 93-13-11. 

JUDICIAL DECISIONS 

1. In general. A provision in the will of a married 

Parent cannot appoint testamentary woman purporting to make her husband 

guardian of adult child, though an imbe- the guardian of their child was not aided 

cile. Hemphill v. Smith, 128 Miss. 586, 91 by Code 1880, § 2095, providing that a 

So. 337, 24 A.L.R. 1456 (1922). father might, by will, give to another the 

Testator cannot appoint testamentary custody of his child during its infancy and 

guardian of children where mother is still thereby invest the custodian with the 

living. Campbell v. Mansfield, 104 Miss, powers of a guardian, although the will 

533, 61 So. 593 (1913). was executed and the testatrix died while 

As a rule where mother is dead, father's sa jd co fe was operative. Edwards v. Kelly, 

wish should control in the appointment of 83 Miss 144) 35 go. 418 (1903). 
a guardian for his minor child. Heard v. 
Cottrell, 100 Miss. 42, 56 So. 277 (1911). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and tary provisions as to appointment of 

Ward §§ 11 et seq. guardian). 

9 Am. Jur. Legal Forms 2d, Guardian CJS. 39 C.J.S., Guardian and Ward 

and Ward, §§ 133:21 et seq. (testamen- §§ 17, 18. 

§ 93-13-9. Testamentary guardians; appointee to accept and 
qualify. 

The guardian appointed in the manner provided for in Section 93-13-7 
shall, before he exercises any authority over the ward or his estate, appear 
before the chancery court and declare in writing his acceptance of the 
guardianship, exhibiting and filing therewith the instrument of appointment, 
which shall be recorded with the acceptance in the records of wills; and he shall 
qualify according to law. The validity of the instrument may be contested like 
that of a will. If the guardian fails to qualify for the space of three (3) months 
after his right to the guardianship shall have accrued, or earlier as the court 
may direct, he shall be summoned to appear and declare his acceptance or 
renunciation of the guardianship. If he fails to appear after being summoned, 
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or appearing, renounce or fail to qualify, the court shall appoint some other 
person guardian of the ward. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(123, 124); 1857, ch. 60, art. 
141; 1880, § 2096; 1892, § 2185; Laws, 1906, § 2402; Hemingway's 1917, 
§ 1963; Laws, 1930, § 1867; Laws, 1942, § 403; Laws, 1972, ch. 408, § 4, eff 
from and after July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 

JUDICIAL DECISIONS 

1. In general. ward. Davis v. Davis, 135 Miss. 214, 99 So. 

Guardian cannot maintain action in 673 (1924). 

chancery against ward. Davis v. Davis, If the guardian appear and accept, he is 

135 Miss. 214, 99 So. 673 (1924). liable to account in the court, though he 

Decree for guardian in suit against did not qualify. Gregory v. Field, 63 Miss. 

ward should be set aside on motion of 323 (1885). 

RESEARCH REFERENCES 

Am Jur. 13 Am. Jur. PI & Pr Forms 
(Rev), Guardian and Ward §§ 71 et seq. 
(consent to appointment). 

§ 93-13-11. Testamentary guardians; rights, duties and liabil- 
ities. 

Upon qualifying the testamentary guardian shall have the same right to 
control the person and tuition of the child, to manage the child's estate, real 
and personal, to receive the profits thereof, to prosecute suits and actions 
concerning the same, as a guardian appointed by the court would have, and he 
shall be subject to the same liabilities and duties. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(122); 1857, ch. 60, art. 140; 
1871, § 1203; 1880, § 2095; 1892, § 2184; Laws, 1906, § 2401; Hemingway's 
1917, § 1962; Laws, 1930, § 1866; Laws, 1942, § 402. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-13-7. 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward§ 16. 

§ 93-13-13. Appointment of guardian by court. 

When a testamentary guardian has not been appointed by the parent, or 
if appointed, has not qualified, the chancery court of the county of the residence 
of a ward who has an estate, real or personal, shall appoint a general guardian 
of his estate for him or may appoint a general guardian of his person and estate 
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for him. If a ward have no estate the chancery court of the county of the 
residence of such ward may appoint a general guardian of his person only for 
him, giving preference in all cases to the natural guardian, or next of kin, if any 
apply, unless the applicant be manifestly unsuitable for the discharge of the 
duties. The court may allow a minor who is over the age of fourteen (14) years 
and under no legal disability except minority to select a general guardian, by 
petition to the court, signed and acknowledged before the clerk or a justice of 
the peace, and duly filed, but if the general guardian so selected by the minor 
be guardian of the person and estate of the minor or the person only of the 
minor then such general guardian so selected by said minor shall be a suitable 
and qualified person who is a resident of this state and the county in which the 
guardianship proceedings are pending. If the said minor desires to so select a 
person as general guardian of his person and estate or of his person only who 
is a resident of this state but who is not a resident of the county in which the 
guardianship proceedings are pending he may do so but thereupon such 
guardianship proceedings or cause shall be transferred to the county of the 
residence of such general guardian so selected and thereupon the minor shall 
be and become a legal resident of the county of the residence of such general 
guardian so selected. The said minor may select in the above manner a general 
guardian of his estate only which may be a corporation but such corporation 
shall be duly qualified to do business in this state and otherwise suitable. If 
said minor select a person other than the natural guardian to be either the 
general guardian of his estate or general guardian of his person and estate or 
general guardian of his person only the court shall, notwithstanding, have 
power to appoint the natural guardian, if deemed suitable. And if any such 
minor over the age of fourteen (14) years fail to appear and select a general 
guardian of his estate only or of his estate and person or of his person only 
when summoned, or if the general guardian chosen fail to qualify, and no other 
be chosen in his stead, the court shall appoint a general guardian to the minor 
as if he were under fourteen (14) years. When any ward, who is not a resident 
of the state, owns property, real or personal, in this state, the chancery court 
of the county in which the property may be, may appoint a general guardian for 
such ward who shall be the general guardian of his estate only. If the ward be 
a minor over fourteen (14) years of age and under no legal disability except 
minority, the selection of guardian may be made before a clerk of a court of 
record of the state or county of his residence, and a certificate of such clerk, 
under his seal of office, shall be received as evidence of the selection. 

SOURCES: Codes, Hutchinson's 1848, ch 36, art. 1(125); 1857, ch. 60, art. 142; 
1871, § 1202; 1880, § 2097; 1892, § 2186; Laws, 1906, § 2403; Hemingway's 
1917, § 1964; Laws, 1930, § 1868; Laws, 1942, § 404; Laws, 1960, ch. 215; 
Laws, 1972, ch. 408, § 5, eff from and after July 1, 1972. 

Editor's Note — Laws, 1981, ch. 471, as part of a continuing overall legislative 
design to replace justice of the peace courts with justice courts and justices of the peace 
with justice court judges, amended numerous sections of the Mississippi Code of 1972 
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affecting justices of the peace and justice of the peace courts. Although ch. 471 did not 
specifically amend this section, attention is directed to Miss. Constn., § 171, amended 
1975, which provides, inter alia, that "All reference in the Mississippi Code to justice of 
the peace shall mean justice court judge." 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 

Jurisdiction of chancery court in general, see § 9-5-81. 

Appointment of guardian ad litem by chancery court, see § 9-5-89. 

Appointment by chancery court of receiver for minor's estate, see § 11-5-163. 

Appointment of guardian for person entitled to veteran's benefits, see § 35-5-1 et seq. 

Banks acting as fiduciaries, see § 81-5-33. 

Foreign bank or trust company acting as guardian, see § 81-5-43. 

Another section derived from same 1942 code section, see § 93-13-27. 

JUDICIAL DECISIONS 



1. Appointment generally. 

2. Persons eligible. 

3. Selection by minor. 

4. Validity of appointment. 

5. Liability of guardian under void or 

defective appointment. 

1. Appointment generally. 

The power of appointment of a guardian 
is confided to the discretion of the court. 
Allen v. Peete, 25 Miss. 29 (1852); Muse v. 
Muse, 76 Miss. 372, 24 So. 168 (1898). 

Where minors were residents of 
Webster County at the time of their par- 
ents' death and were without an estate in 
another county, appointment of a guard- 
ian or guardians for the minors was gov- 
erned by this section, and the Chancery 
Court of Webster County had exclusive 
jurisdiction. Although the minors had re- 
sided with their grandmother in Choctaw 
County since the death of their parents, 
the relatively short time since the parents' 
death refuted the creation of an in loco 
parentis status carrying with it the exclu- 
sive right of custody and upbringing 
which would prohibit the application of 
this section. In re Guardianship of Wat- 
son, 317 So. 2d 30 (Miss. 1975). 

The chancery court has the power to 
appoint a guardian of estates of nonresi- 
dents living in Louisiana whose property 
is in the county. Vaughn v. Vaughn, 226 
Miss. 153, 83 So. 2d 821 (1955). 

A child's parents cannot, under the due 
process of law provisions of the state and 
federal constitutions, be deprived by a 
judicial proceeding of their parental rights 
without notice thereof, and an opportu- 
nity to be heard in opposition thereto. 



Britt v. Allred, 199 Miss. 786, 25 So. 2d 
711 (1946). 

Guardian may be appointed for minor 
with only right of action for damages. 
Gunter v. Henderson Molpus Co., 149 
Miss. 603, 115 So. 720 (1928). 

As a rule, where mother is dead, fa- 
ther's wish should control in appointment. 
Heard v. Cottrell, 100 Miss. 42, 56 So. 277 
(1911). 

Where father seeks possession of boy 
between 2 and 3 years of age left to 
grandmother by will of mother, custody is 
to be determined solely by interest of 
child. Glidewell v. Morris, 89 Miss. 82, 42 
So. 537 (1906). 

2. Persons eligible. 

Although the statutes are silent on the 
subject, a minor cannot be appointed 
guardian of another minor, for this would 
not be within the purposes for which a 
guardian is appointed. Prudential Ins. Co. 
v. Gleason, 185 Miss. 243, 187 So. 229 
(1939). 

Mother who is suitable entitled to cus- 
tody of children, on death of father, and 
fact that children, aged 13 and 8 years 
respectively, express wish to remain with 
grandmother is not controlling. Kinnaird 
v. Lowry, 102 Miss. 557, 59 So. 843 (1912). 

Where neither parent showed superior 
fitness, it was proper, on divorce, to award 
2-year-old child to mother for probation- 
ary period with right to change custody if 
mother proved unfit. O'Neal v. O'Neal, 95 
Miss. 415, 48 So. 623 (1909). 

In the appointment of guardians, the 
discretion of the court should be regulated 
by some definite principle, and the next of 
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kin should not be excluded unless mani- 
festly unsuited. Allen v. Peete, 25 Miss. 29 
(1852). 

If the next of kin apply for appointment 
and be qualified, he must be preferred to a 
stranger; and if a stranger have been 
appointed, it is the duty of the court to 
remove the stranger on application of the 
next of kin, and appoint the next of kin, if 
the minor be under fourteen years of age. 
Spaun v. Collins, 18 Miss. (10 S. & M.) 624 
(1848). 

3. Selection by minor. 

Right of infant over 14 to select guard- 
ian controlling if selection suitable. 
Maskew v. Parker, 127 Miss. 160, 89 So. 
909 (1921). 

Mother who is suitable entitled to cus- 
tody of children, on death of father, and 
fact that children, aged 13 and 8 years 
respectively, express wish to remain with 
grandmother is not controlling. Kinnaird 
v. Lowry, 102 Miss. 557, 59 So. 843 
(1912). 

The minor, after arriving at the age of 
fourteen years, may select a guardian 
regardless of any appointment previously 
made by the court. Sessions v. Kell, 30 
Miss. 458 (1855). 

4. Validity of appointment. 

A child's paternal grandmother was en- 
titled to reasonable advance notice of a 
guardianship proceeding with respect to 
the child and an opportunity to be heard 
because she was an eligible next of kin 
under § 93-13-13. Thus, a judgment ap- 
pointing a guardian for the child would be 
vacated where the grandmother did not 
receive notice of the proceeding; a hearing 
on a motion to vacate the order appointing 
the guardian did not afford the grand- 
mother the opportunity for a hearing to 
which she was entitled because she was in 
the posture of one seeking to remove a 
guardian and as such, carried a heavy 
burden, above and beyond what would 



have been demanded of her had she been 
a party in the original proceeding. Jeffer- 
son v. Dixon, 573 So. 2d 769 (Miss. 1990). 

The manner of selection of guardians as 
provided by the statute is not exclusive 
and a selection made by a notary public 
was sufficient where the notary public 
was authorized to administer oaths. 
Vaughn v. Vaughn, 226 Miss. 153, 83 So. 
2d 821 (1955). 

Appointment of orphaned child's grand- 
mother as guardian without notice was of 
no effect against persons who, having law- 
fully taken such child into their custody 
and assumed the obligations to her inci- 
dent to the parental relation, stood in loco 
parentis to her. Britt v. Allred, 199 Miss. 
786, 25 So. 2d 711 (1946). 

In habeas corpus proceedings by grand- 
mother who had obtained appointment as 
guardian of orphaned child without no- 
tice, evidence sustained award of custody 
to persons who, having lawfully taken 
child into their custody and assumed the 
obligations to her incident to the parental 
relation, stood in loco parentis to her. Britt 
v. Allred, 199 Miss. 786, 25 So. 2d 711 
(1946). 

If the record of the appointment of a 
guardian shows that the minor resides in 
this state, but in a county other than the 
one where the appointment is made, the 
appointment is void. Duke v. State, 57 
Miss. 229 (1879). 

5. Liability of guardian under void or 
defective appointment. 

Bank appointed guardian although not 
qualifying held liable for interest at legal 
rate on minor's money from date of receipt 
to date of final settlement. Commercial 
Nat'l Bank & Trust Co. v. Hinton, 138 
Miss. 536, 103 So. 359 (1925). 

A guardian whose appointment is a nul- 
lity can be made responsible for the prop- 
erty of the minor which came into his 
hands by a proper proceeding. Earle v. 
Crum, 42 Miss. 165 (1868). 
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Right of infant to select his own guard- 13 Am. Jur. PI & Pr Forms (Rev), 

ian. 85A.L.R.2d 921. Guardian and Ward, Forms 111 et seq. 

Validity of guardianship proceeding (order appointing guardian), 
based on brainwashing of subject by reli- CJS. 39 C.J.S., Guardian and Ward 
gious, political, or social organization. 44 §§ 7 e t seq 
A.L.R.4th 1207. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 21, 34 et seq. 

§ 93-13-15. Guardian of ward appointed by chancery court is 
general guardian. 

(l)(a) Every guardian of any ward heretofore or who may be hereafter 
appointed by any chancery court or chancery clerk whose act is approved by 
the chancery court, or by any chancellor, is in fact a general guardian to the 
extent of his appointment according to the terms of the order or decree of 
appointment, such as: guardian of the estate of the ward is the general 
guardian of the ward and his estate; the guardian of the person and estate 
of a ward is the general guardian of the person and estate of such ward; the 
guardian of the person only of a ward is the general guardian of the ward 
named. 

(b) In addition to the rights and duties of the guardian contained in this 
chapter, he shall also have those rights, powers and remedies as set forth in 
Section 91-9-9. The provisions of this paragraph (b) shall stand repealed 
from and after July 1, 2008. 

(2) All orders and decrees now or hereafter made in which the word 
"general" is not used in conjunction with the word "guardian" shall be 
construed and applied as if the word "general" had been used in conjunction 
with the word "guardian." 

(3) After May 5, 1960, all orders or decrees appointing any guardian or 
ward shall designate such guardian as "general" guardian. 

SOURCES: Codes, 1942, § 404.5; Laws, 1960, ch. 220, §§ 1-4; Laws, 1972, ch. 408, 
§ 6; Laws, 1994, ch. 589, § 5; Laws, 1999, ch. 374, § 5; Laws, 2002, ch. 614, § 1, 
eff from and after July 1, 2002. 

Amendment Notes — The 2002 amendment substituted "July 1, 2008" for "July 1, 
2002" in (1Kb). 
Cross References — Construction and meaning of term "ward," see § 1-3-58. 

JUDICIAL DECISIONS 

1. In general. under § 93-13-15. Harvey v. Meador, 459 

Guardians may be appointed for minors So. 2d 288 (Miss. 1984). 

§ 93-13-17. Bond and oath of guardian. 

Every guardian, before he shall have authority to act, shall, unless 
security be dispensed with by will or writing or as hereinafter provided, enter 
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into bond payable to the state, in such penalty and with such sureties as the 
court may require; and the bond shall be recorded and may be put in suit for 
any breach of the condition, whether the appointment be legal or not; and the 
condition shall be as follows: 

"The condition of the above obligation is that if the above bound 

, as guardian of , of County, shall faithfully 

discharge all the duties required of him by law, then the above obligation 

shall cease." 

And the guardian shall also take and subscribe an oath, at or prior to the 
time of his appointment, faithfully to discharge the duties of guardian of the 
ward according to law. 

A guardian need not enter into bond, however, as to such part of the assets 
of the ward's estate as may, pursuant to an order of the court in its discretion, 
be deposited in any one or more banking corporations, building and loan 
associations or savings and loan associations in this state so long as such 
deposits are fully insured, such deposits there to remain until the further order 
of the court, and a certified copy of the order for deposit having been furnished 
the depository or depositories and its receipt acknowledged. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(126); 1857, ch. 60, art. 143; 
1871, §§ 1206, 1208; 1880, § 2098; 1892, § 2187; Laws, 1906, § 2404; Heming- 
way's 1917, § 1965; Laws, 1930, § 1869; Laws, 1942, § 405; Laws, 1972, ch. 
408, § 7; Laws, 1987, ch. 368; Laws, 2001, ch. 422, § 5, eff from and after July 
1, 2001. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Limitations of actions against guardians or their sureties, see § 15-1-27. 

JUDICIAL DECISIONS 

1. Furnishing bond in general. count without a court order, where the 

2. Liability on bond. decree of the chancellor waiving the 

3. — For collection of money. guardian's bond and requiring that funds 

4. — For loans. in the infant's estate not be withdrawn 

5. — Conversion. from the bank without a court order, made 

6. — On new or additional bond. pursuant to § 93-13-17, was void as to the 

7. Liability of guardian to surety. bank, which was neither served with no- 

8. Settlement or release. tice nor given an opportunity to be heard, 

9. Suits on bond. an ^ thus, the bank could not be held in 

10. Parties. contempt for failure to abide by the chan- 

cellor's decree. Mississippi Bank v. Kelly 

1. Furnishing bond in general. ex rel. Kelly, 445 So. 2d 849 (Miss. 1984). 

A person's authority to act as a legal Guardian who never posted the bond 

guardian under § 93-13-17 may not be required by decree of the court authoriz- 

attacked, collaterally or otherwise, unless ing her to settle doubtful claim of ward 

he or she is given the opportunity to post acted without authority in releasing such 

the bond required by decree of the chan- claim, and the release which she executed 

cellor. Matter of Moreland v. Moreland, was null and void; it is incumbent upon 

537 So. 2d 1337 (Miss. 1989). those paying money to a guardian to make 

A bank was improperly held in con- certain that the chancellor's decree is 

tempt for allowing a former guardian to faithfully executed in every respect. Joyce 

make withdrawals from an infant's ac- v. Brown, 304 So. 2d 634 (Miss. 1974). 
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A guardian's bond is not discharged by 
the execution of a second bond given to 
meet an increase of the ward's estate. 
Baum v. Lynn, 72 Miss. 932, 18 So. 428 
(1895). 

Where a guardian appeared in open 
court and voluntarily tendered a new 
bond, which was by the chancellor ap- 
proved, the necessity for a summons and a 
precedent order is dispensed with. The 
guardian merely did voluntarily what the 
court might have compelled him to do. 
McWilliams v. Norfleet, 60 Miss. 987 
(1883). 

2. Liability on bond. 

Demurrer was properly sustained to bill 
of review by restored incompetent against 
his wife (as former guardian), the succes- 
sor guardian, together with the sureties 
on their respective bonds, as to the sale of 
land by the successor guardian to the wife 
after her resignation, then subsequently 
sold by her to third persons, where there 
was no charge in the bill that any of the 
expenditures made by the guardians were 
not fully authorized by the court, or that 
they were not fully supported by legal 
vouchers, there was no charge that the 
land was sold for less than a full and fair 
value, and it appeared that the proceeds of 
the sales were expended under orders of 
the court mainly for the support and 
maintenance of the complainant's minor 
children. O'Flarity v. O'Flarity, 201 Miss. 
61, 28 So. 2d 569 (1947). 

Sustaining demurrer to bill of com- 
plaint by restored incompetent against his 
wife as former guardian to the effect that 
the complainant owned a stock of goods 
which was withheld from the inventory 
and was converted by such former guard- 
ian to her own use, was erroneous since 
such allegation required an answer when 
considered as being in the nature of a bill 
of review to surcharge her account as 
guardian. O'Flarity v. O'Flarity, 201 Miss. 
61, 28 So. 2d 569 (1947). 

When guardian converts ward's money 
to his personal use without previously 
having arranged by proper proceeding to 
borrow funds on security approved by 
court, guardian is guilty of breach of his 
bond, and guardian and his bondsmen are 



liable as in debt for money converted and 
such debt cannot be released except on 
payment therefor in money. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

The liability of a surety on a guardian's 
bond is not probatable and is not barred 
by any statute of limitations relating to 
the probate of claims against the estate of 
decedents. Savings Bldg. & Loan Ass'n v. 
Tart, 81 Miss. 276, 32 So. 115 (1902). 

The liability of a surety is a debt charge- 
able upon his lands over and above what 
his personal estate may be sufficient to 
pay. Savings Bldg. & Loan Ass'n v. Tart, 81 
Miss. 276, 32 So. 115 (1902). 

Persons who buy land from the heirs of 
a deceased surety on a duly recorded 
guardian's bond buy with constructive no- 
tice of its liability in case the decedent's 
personal estate is insufficient to pay his 
debts. Savings Bldg. & Loan Ass'n v. Tart, 
81 Miss. 276, 32 So. 115 (1902). 

When a guardian has taken possession 
of, and for years exercises control over, the 
estate of his ward, the sureties on his bond 
are estopped by its recitals to deny the 
validity of his appointment in a proceed- 
ing after his death to recover the balance 
due the estate of the ward. Hauenstein v. 
Gillespie, 73 Miss. 742, 19 So. 673, 55 Am. 
St. R. 569 (1896). 

A surety is not released by decree of the 
court approving acts of the guardian sub- 
sequent to the unauthorized acts; nothing 
but the payment can discharge the obliga- 
tion. Bell v. Rudolph, 70 Miss. 234, 12 So. 
153 (1892). 

3. — For collection of money. 

A guardian and his sureties are ac- 
countable, not only for money collected by 
him, but also for money which he might 
have collected by proper diligence. Ames v. 
Williams, 74 Miss. 404, 20 So. 877 (1896). 

If a guardian neglect to collect a speci- 
fied note due him as such, and delivers the 
same to his successor, his wards are not 
estopped from charging him and his sure- 
ties, as if he had actually collected the 
money due on the note, with interest, by 
the fact that they reduced the note to 
judgment against the maker even where 
the guardian is himself the maker of the 
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note. Ames v. Williams, 74 Miss. 404, 20 
So. 877 (1896). 

4. — For loans. 

The sureties on a guardian's bond, al- 
though released by decree of court from 
further liability, remain liable for losses 
which result from a prior unauthorized 
loan of the ward's money. Bell v. Rudolph, 
70 Miss. 234, 12 So. 153 (1892). 

5. — Conversion. 

Sureties held not relieved from liability 
on bond of incompetent's guardian for 
guardian's conversion of incompetent's 
funds prior to time when court issued 
orders allowing guardian to borrow such 
funds on ground that court without sure- 
ties' knowledge or consent made improvi- 
dent orders releasing security given by 
guardian until security became inade- 
quate to cover amount converted. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

Evidence held to justify decree holding 
sureties on bond of incompetent's guard- 
ian liable for guardian's conversion of in- 
competent's funds, notwithstanding 
court's orders allowing guardian to borrow 
incompetent's funds, on ground that 
guardian appropriated funds to his own 
personal use as fast as he received money 
for incompetent, and hence orders were 
void for fraud in procuring them because 
of failure to disclose previous conversion 
of funds. Reily v. Crymes, 176 Miss. 133, 
168 So. 267 (1936). 

Sureties on bond of incompetent's de- 
ceased guardian could not claim that suc- 
cessor guardian failed to prove that 
guardian had converted incompetent's 
funds prior to petitioning court for permis- 
sion to borrow such funds because of fail- 
ure of administrator of deceased guardian 
to testify as to what money and effects 
deceased guardian had on his death, 
where admitted decree of insolvency of 
guardian's estate at time of his death 
made such proof unnecessary. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

Except as authorized by statute, guard- 
ian has no right to convert money of his 
ward to his own use and to spend it for his 
own personal purposes, and when he does 



so, it is as much an "embezzlement" as 
when treasurer of corporation or other 
fiduciary of funds does the like. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

6. — On new or additional bond. 

The sureties of the new bond are liable, 
not only for the money and assets of the 
ward's estate, which actually came into 
the hands of the guardian after the execu- 
tion of the new bond, but also for such as 
he might and could have collected by 
faithful administration of his office. 
McWilliams v. Norfleet, 63 Miss. 183 
(1885). 

Where a new bond has been given and 
approved by the chancellor the sureties 
thereon are liable only for the defaults of 
the guardian occurring after the execution 
of this bond. McWilliams v. Norfleet, 60 
Miss. 987 (1883). 

7. Liability of guardian to surety. 

The surety on a guardian's bond from 
the date of its execution is a creditor of the 
principal for all sums he is required to pay 
because of the suretyship. Ames v. Dorrah, 
76 Miss. 187, 23 So. 768, 71 Am. St. R. 522 
(1898). 

8. Settlement or release. 

When guardian converts ward's money 
to his personal use without previously 
having arranged by proper proceeding to 
borrow funds on security approved by 
court, guardian is guilty of breach of his 
bond, and guardian and his bondsmen are 
liable as in debt for money converted and 
such debt cannot be released except on 
payment thereof in money. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

Court may aid bondsmen of guardian 
who has converted ward's money without 
authority by accepting security for ac- 
crued debt from guardian, and enforcing it 
in behalf of bondsmen, but court has no 
power to release obligation of bondsmen 
on such security however ample, and lia- 
bility continues until satisfied by payment 
and security of payment by mortgage or 
deed of trust on property, however ade- 
quate at time, is not such "payment." Reily 
v. Crymes, 176 Miss. 133, 168 So. 267 
(1936). 
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Where after the death of a guardian and 
maturity of the ward one who had bor- 
rowed the ward's money executes to her in 
settlement a conveyance of land "in con- 
sideration of the full acquittance, dis- 
charge and release of said grantor from all 
liability to the guardian or ward for and 
on account of said loan," in an action by 
the ward on the guardian's bond parol 
evidence is not admissible to show that 
it was also intended to release the 
guardian from all liability to the ward. 
Baum v. Lynn, 72 Miss. 932, 18 So. 428 
(1895). 

The sureties cannot claim exemption 
from the rule excluding parol evidence in 
such case on the ground that they were 
not parties to the contract. As they claim 
under it, they are bound by its terms. 
Baum v. Lynn, 72 Miss. 932, 18 So. 428 
(1895). 

A surety is not released by decree of the 
court approving acts of the guardian sub- 
sequent to the unauthorized acts; nothing 
but the payment can discharge the obliga- 
tion. Bell v. Rudolph, 70 Miss. 234, 12 So. 
153 (1892). 

9. Suits on bond. 

The fact that the personal representa- 
tive has filed an account of the guardian- 
ship, to which exceptions are pending, 
does not prevent suit on the bond by the 
wards for an account and to recover their 
estate and to subject property fraudu- 
lently conveyed by one of the sureties. 
Patty v. Williams, 71 Miss. 837, 15 So. 43 
(1894). 

A previous order of the chancellor is 
unnecessary to authorize a suit on a 
guardian's bond. Klaus v. State, 54 Miss. 
644 (1877). 

To sustain an action on a guardian's 
bond for a failure to deliver property to a 
subsequent guardian, it is unnecessary 



first to establish a decree of the chancery 
court directing its delivery; and in a suit 
thereon for a defalcation, it is unnecessary 
to show a decree in the first instance 
establishing the amount of the debt. 
Burrus v. Thomas, 21 Miss. (13 S. & M.) 
459 (1850). 

10. Parties. 

The heirs of a deceased surety on a 
guardian's bond, and those holding under 
them the property of the decedent, are 
proper parties to the ward's suit in equity 
upon the bond, to subject the property, 
where the estate of the deceased has been 
finally administered and distributed. 
Home v. Tartt, 76 Miss. 304, 24 So. 971 
(1898). 

A suit in behalf of a lunatic against the 
sureties on his deceased guardian's bond 
is properly brought in the name of the 
lunatic suing by his guardian and next 
friend. Gillespie v. Hauenstein, 72 Miss. 
838, 17 So. 602 (1895). 

In a suit in chancery on a guardian's 
bond the heirs of the deceased surety are 
proper parties where his estate has been 
finally administered and distributed and 
the effort is to subject it in the hands of his 
heirs. Gillespie v. Hauenstein, 72 Miss. 
838, 17 So. 602 (1895). 

In a chancery suit by wards on the bond 
of their former guardian they may join as 
defendants voluntary grantees in order to 
subject property in their hands so con- 
veyed. Such a conveyance in legal contem- 
plation is fraudulent and subject to be set 
aside at the suit of creditors. Patty v. 
Williams, 71 Miss. 837, 15 So. 43 
(1894). 

The state, although nominally the obli- 
gee, is not a necessary party to a suit in 
chancery on the bond of the guardian. 
Patty v. Williams, 71 Miss. 837, 15 So. 43 
(1894). 
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Guardian and Ward, Forms 171 et seq. 
(oath of guardian). 
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9 Am. Jur. Legal Forms 2d, Guardian Law Reviews. 1984 Mississippi Su- 
and Ward, §§ 133:44, 133:45 (guardian's preme Court Review: Wills and Estates, 
security bond). 55 Miss. L. J. 120, March, 1985. 

CJS. 39 C.J.S., Guardian and Ward 
§§ 10 et seq. 

§ 93-13-19. Appointment of guardian pending appeal from 
grant of guardianship. 

Whenever an appeal shall be taken from the grant of letters of guardian- 
ship, and there shall be no person qualified to discharge the duties pending the 
appeal, the court or clerk shall appoint some fit person for that purpose, who 
shall give bond and take the oath to discharge the duties as in other cases, 
until the appeal be decided. 

SOURCES: Codes, 1880, § 1986; 1892, § 2188; Laws, 1906, § 2405; Hemingway's 
1917, § 1966; Laws, 1930, § 1870; Laws, 1942, § 406. 

§ 93-13-21. Appointment of clerk when guardian will not 
qualify. 

If someone will not qualify as guardian of a ward who has property, it shall 
be the duty of the chancery court or the chancellor in vacation to appoint the 
clerk of said court to be the guardian of the ward, who shall discharge the 
duties of guardian, under the order and direction of the court, and be subject 
to be dealt with as for a contempt for failure. He shall be required to give a 
special cumulative bond as guardian, and his official bond shall also cover his 
liability as guardian, and he shall be bound and liable in all respects as any 
other guardian; but he shall not be bound to incur any cost, except out of the 
estate of his ward; and he shall be allowed not more than ten percent (10%) on 
the amount of the estate, if finally settled. At the expiration of his right to the 
office, he shall make a settlement of his guardianship, and immediately deliver 
the property of the ward to his successor in office or to such other person as the 
court or chancellor may have directed. 

SOURCES: Codes, 1880, § 2117; 1892, § 2189; Laws, 1906, § 2406; Hemingway's 
1917, § 1967; Laws, 1930, § 1871; Laws, 1942, § 407; Laws, 1896, ch. 92; 
Laws, 1928, ch. 148; Laws, 1972, ch. 408, § 8, efffrom and after July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Duties of chancery clerk generally, see §§ 9-5-131 et seq. 

JUDICIAL DECISIONS 

1. Jurisdiction of court. clerk of the chancery court in certain cases 

2. Bond of clerk. does not confer jurisdiction on the court, 

3. Compensation. but is merely statutory direction as to its 

4. State as party to suit on bond. general jurisdiction already existing un- 
1. Jurisdiction of court. der the constitution, and its decree ap- 

This section [Code 1942, § 407] commit- pointing the clerk guardian cannot be 
ting the guardianship of minors to the collaterally attacked. This can only be 
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done by showing that under no circum- 
stances could the court have exercised 
jurisdiction. Ames v. Williams, 72 Miss. 
760, 17 So. 762 (1895). 

In minor's business, as in matters of 
general equity, the chancery court exer- 
cises a general jurisdiction conferred by 
the constitution, and its records need not 
show the facts authorizing the exercise of 
such jurisdiction in a particular case. 
Ames v. Williams, 72 Miss. 760, 17 So. 762 
(1895). 

The power of the chancery court to ap- 
point guardians for minors does not de- 
pend on the statute regulating its exer- 
cise, but is a part of the general 
jurisdiction conferred by the constitution, 
and when such appointment is made ev- 
ery presumption applicable to the judg- 
ment of any other court of record is to be 
indulged in support of the decree. Ames 
v. Williams, 72 Miss. 760, 17 So. 762 
(1895). 

2. Bond of clerk. 

Because a chancery court clerk could be 
appointed as a guardian when no one else 
would qualify, the clerk's official bond 
could be used to secure the performance of 
the clerk's duties as guardian. United 
States Fid. & Guar. Co. v. Melson, 809 So. 
2d 647 (Miss. 2002). 

Where the chancery clerk has been ap- 
pointed guardian, if no specified bond be 



required of him, the code provisions con- 
trol, and his official bond will stand as 
security for the ward. Faust v. Murphy, 71 
Miss. 120, 13 So. 862 (1893). 

3. Compensation. 

Whenever any guardian has wholly col- 
lected and wholly disbursed money aris- 
ing from personalty or rents of land, the 
aggregate sum so collected and disbursed 
constitutes a part of the estate finally 
settled, and as to that amount he has 
discharged the guardian's whole duty, and 
should receive a guardian's whole com- 
pensation. Maxwell v. Harkleroad, 77 
Miss. 456, 27 So. 990 (1900). 

Where two or more clerks act succes- 
sively for the same ward, no one of them 
(not having finally settled the estate) is 
entitled as compensation to five per cen- 
tum commission on the value of the corpus 
of the ward's real estate, in addition to the 
commission on his personal estate. Bass 
v. Maxwell, 77 Miss. 117, 25 So. 873 
(1899). 

4. State as party to suit on bond. 

The state, although nominally the obli- 
gee, is not a necessary party to a suit in 
chancery on the bond of a chancery clerk 
acting as a guardian of minors to recover 
their estate. Patty v. Williams, 71 Miss. 
837, 15 So. 43 (1894). 



§ 93-13-23. Removing guardian; requiring new bond. 

The court by which a guardian was appointed, may, for sufficient cause, 
remove him after having him cited to appear. If the court should ascertain that 
the sureties of a guardian were insufficient at the time the bond was executed, 
or have since become so, or are of doubtful solvency, it may require the 
guardian to give a new bond; and if he refuse or neglect to do so, he may be 
removed. If the sureties of any guardian apprehend danger, and desire to be 
discharged, they may petition the court for that purpose, and the guardian 
shall be cited, and if, on hearing, the court should be of opinion that the 
complaint is well founded, the guardian may be required to give a new bond, 
and, on failure to do so, may be removed. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(129, 134); 1857, ch. 60, art. 
145; 1871, § 2110; 1880, § 2101; 1892, § 2190; Laws, 1906, § 2407; Heming- 
way's 1917, § 1968; Laws, 1930, § 1872; Laws, 1942, § 408. 
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1. In general. 

2. New or additional bond. 

3. Discharge of sureties. 

4. Removal of guardian. 

5. Liability on bond. 

6. — Liability on new bond. 

1. In general. 

The terms "sureties" and "security" are 
used in their proper sense, the one indi- 
cating "persons" and the other "instru- 
ments," which secure. If the old bond were 
executed by new sureties, it would thereby 
become a new security, and a new bond 
distinct from the former would be a new 
security. The name is not important. State 
ex rel. Baird v. Hull, 53 Miss. 626 (1876); 
Bell v. Rudolph, 70 Miss. 234, 12 So. 153 
(1892). 

2. New or additional bond. 

If a new bond be tendered and ap- 
proved, and the record be silent as to the 
circumstances which authorized the court 
to compel its execution or to accept it, the 
existence of such circumstances will be 
presumed. McWilliams v. Norfleet, 60 
Miss. 987 (1883). 

3. Discharge of sureties. 

The right of the surety to be relieved 
depends upon whether or not he is in 
danger of loss. Mere apprehension of loss 
or desire to be relieved is not sufficient. 
Coleman v. Lamar, 40 Miss. 775 (1866). 

The sureties are entitled to be dis- 
charged where they are in danger of loss, 
although they be indemnified by the 
guardian. Foster v. Bisland, 23 Miss. 296 
(1852). 

4. Removal of guardian. 

Conviction of guardian of embezzlement 
warrants removal, regardless of his ap- 
peal and release on bail. Clark v. Smith, 
110 Miss. 728, 70 So. 897 (1916); Hemphill 
v. Smith, 128 Miss. 586, 91 So. 337, 24 
A.L.R. 1456 (1922). 



Existence of sufficient cause for removal 
of guardian is within sound discretion of 
chancellor, which will not be disturbed, 
except for manifest abuse. Conner v. Polk, 
161 Miss. 24, 133 So. 604 (1931). 

Removing guardian of estate of minor 
on petition of mother and appointing 
mother as such guardian held not abuse of 
discretion. Conner v. Polk, 161 Miss. 24, 
133 So. 604 (1931). 

Allegation of unfitness of guardian of 
minor's estate in petition of mother of 
minor for removal, also praying for ap- 
pointment of mother, held surplusage. 
Conner v. Polk, 161 Miss. 24, 133 So. 604 
(1931). 

An order that the guardian be removed 
if he fail to give a new bond within a 
specified time, is void; he should have an 
opportunity to give the new bond before 
the order of removal is made. Fant v. 
McGowan, 57 Miss. 779 (1880). 

5. Liability on bond. 

Liability of guardian of minor's estate 
on removal and surety on official bond 
ceases when final account is filed and 
approved. Conner v. Polk, 161 Miss. 24, 
133 So. 604 (1931). 

6. — Liability on new bond. 

Where new bond is required, the sure- 
ties thereon are only liable for defaults 
accruing after it is given. State ex rel. 
Baird v. Hull, 53 Miss. 626 (1876); 
McWilliams v. Norfleet, 60 Miss. 987 
(1883). 

Order releasing sureties on guardian's 
bond and ordering new bond does not 
make new bond retroactive unless so pro- 
vided in the bond itself. Aetna Indem. Co. 
v. State, 101 Miss. 703, 57 So. 980 
(1912). 

Conversion of funds by guardian under 
first bond renders first bondsmen liable 
and not sureties on second bond. Aetna 
Indem. Co. v. State, 101 Miss. 703, 57 So. 
980 (1912). 



RESEARCH REFERENCES 



ALR. Right of appeal from order on 
application for removal of personal repre- 



sentative, guardian, or trustee. 37 
A.L.R.2d 751. 
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Resignation or removal of executor, ad- 13 Am. Jur. PI & Pr Forms (Rev), 

ministrator, guardian, or trustee, before Guardian and Ward, Forms 221 et seq. 

final administration or before termination (removal of guardian), 

of trust, as affecting his compensation. 96 CJS. 39 C.J.S., Guardian and Ward 

A.L.R.3d 1102. §§ 45.48. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 83, 86-91. 

§ 93-13-25. Guardians may resign; appointments to fill vacan- 
cies. 

Any guardian may resign his guardianship, in the same manner and on 
the same terms as executors and administrators. Whenever a guardian dies, 
resigns, or is removed, the court may appoint another. 

SOURCES: Codes, 1880, § 2107; 1892, § 2191; Laws, 1906, § 2408; Hemingway's 
1917, § 1969; Laws, 1930, § 1873; Laws, 1942, § 409. 

JUDICIAL DECISIONS 

1. In general. delivery he may reduce to judgment prom- 

When an order accepting a guardian's issory notes belonging to the ward and 

resignation provides that he and his sure- have execution of such judgment. Longino 

ties be discharged, upon payment and v. Delta Bank, 75 Miss. 407, 23 So. 178 

delivery to his successor of all money, and (1898). 
effects in his hands, until such time and 

RESEARCH REFERENCES 

ALR. Resignation or removal of execu- 13 Am. Jur. PI & Pr Forms (Rev), 

tor, administrator, guardian, or trustee, Guardian and Ward, Forms 211 et seq. 

before final administration or before ter- (resignation and appointment of succes- 

mination of trust, as affecting his compen- sor). 

sation. 96 A.L.R.3d 1102. CJS. 39 C.J.S., Guardian and Ward 

Am Jur. 39 Am. Jur. 2d, Guardian and §§ 41 42 44 
Ward §§ 85, 92. 

§ 93-13-27. Judicial proceedings on behalf of ward to be 
brought in name of guardian. 

All suits, complaints, actions and administrative and quasi judicial 
proceedings for or on behalf of a ward for whom a general guardian has been 
appointed shall be brought in the name of the general guardian for the use and 
benefit of such ward, be such general guardian that of his estate or that of his 
estate and person or that of his person only. And all such actions, suits or 
proceedings shall be commenced only after authority has been granted to such 
general guardian by proper order or decree of the court or chancellor of the 
county in this state in which the guardianship proceedings are pending, upon 
proper sworn petition and supporting oral testimony. A certified copy of said 
order authorizing such suit or proceedings shall be attached to the complaint 
or instrument or document originally filed as commencing such action, suits or 
proceedings. If such proceedings be commenced by act of said general guard- 
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ian, then on request therefor a certified copy of said order or decree shall be 
submitted by said general guardian as evidence of his authority to the person 
or persons with or through whom the guardian may deal in performing any act 
commencing such proceedings. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(125); 1857, ch. 60, art. 142; 
1871, § 1202; 1880, § 2097; 1892, § 2186; Laws, 1906, § 2403; Hemingway's 
1917, § 1964; Laws, 1930, § 1868; Laws, 1942, § 404; Laws, 1960, ch. 215; 
Laws, 1972, ch. 408, § 5, eff from and after July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Another section derived from same 1942 code section, see § 93-13-13. 

§ 93-13-29. Parent of nonresident minor may bring suit in 
state. 

When a minor resides in a state or country whose laws do not provide for 
the appointment of a guardian during the life of parents, but vest the 
administration of the estate of the minor in a parent, such parent may sue for, 
receive and make a valid acquittance for the property, legacy, distributive 
share or chose in action of the minor after filing in the office of the clerk of the 
chancery court of the county where there may be some person indebted to the 
minor or having some of his effects in possession, a certificate from the judge 
or clerk of a court of record in the state or country where the minor resides, 
that the minor and parent reside within said state and the jurisdiction of said 
court. 

SOURCES: Codes, 1906, § 2429; Hemingway's 1917, § 1990; Laws, 1930, § 1909; 
Laws, 1942, § 446; Laws, 1904, ch. 149. 

Cross References — Grant of letters of administration, see § 91-7-63. 

§ 93-13-31. Ward's property to be delivered to guardian. 

When the guardian shall qualify, the court shall decree that the property 
belonging to the ward be delivered to the guardian. In case of a legacy, the 
court shall direct the delivery to be made as soon as it may appear that the 
same can be done without prejudice to the person administering the estate. In 
case of a distributive share, the court shall direct a delivery as soon as the 
same shall be ascertained and distribution can be had, the guardian to execute 
a refunding bond, if necessary. And on failure of a guardian, or other person, to 
comply with the decree, after due notice, his bond may be put in suit, or he may 
be attached, fined, and imprisoned for a contempt. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(127); 1857, ch. 60, art. 144; 
1871, § 1209; 1880, § 2100; 1892, § 2193; Laws, 1906, § 2410; Hemingway's 
1917, § 1971; Laws, 1930, § 1874; Laws, 1942, § 410. 
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JUDICIAL DECISIONS 

1. In general. The legal title to a promissory note is in 

A final decree in a suit begun and pros- the payee, although he be designated as 

ecuted by infants suing by next friend is a the guardian of another whose name ap- 

bar to a subsequent and like suit by a pears on the face of the note, and he may 

guardian of the infant involving the same transfer the same to an indorsee. Jenkins 

questions and against the same defen- v . Sherman, 77 Miss. 884, 28 So. 726 

dants. Burkitt v. Burkitt, 81 Miss. 593, 33 (1900) 
So. 417 (1903). 

RESEARCH REFERENCES 

ALR. Involuntary disclosure or surren- 13 Am. Jur. PI & Pr Forms (Rev), 

der of will prior to testator's death. 75 Guardian and Ward, Forms 311 et seq. 

A.L.R.4th 1144. (custody and management of estate). 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 

Ward §§ 107 et seq. §§ 70 et seq. 

§ 93-13-33. Inventories to be returned. 

Every guardian shall, within three months after his appointment, return 
to the court, under oath, a true and perfect inventory of the estate, real and 
personal, and of all money or other things which he may have received as the 
property of his ward; and he shall return additional inventories of whatever he 
may subsequently receive. And he shall annually return an inventory, under 
oath, of the increase of the estate, if there be any. A guardian who shall fail to 
return inventories may be removed and his bond put in suit, unless he can 
show cause for the default. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(128); 1857, ch. 60, art. 146; 
1871, § 1214; 1880, § 2102; 1892, § 2195; Laws, 1906, § 2412; Hemingway's 
1917, § 1973; Laws, 1930, § 1875; Laws, 1942, § 411. 

Cross References — Fee for filing inventory, see § 25-7-9. 

JUDICIAL DECISIONS 

1. In general. ries were not timely filed and no reason 

Former conservator violated Miss. Code was given therefor, the conservator failed 

Ann. § 93-13-33 where he first filed an to seek court approval prior to making 

inventory of the ward's estate more than expenditures, and he purchased certifi- 

six months after he was appointed conser- cates of deposit, invested in stock and sold 

vator. Bardwell v. Bardwell (In re stock without prior approval. Mathews v. 

Bardwell), 849 So. 2d 1240 (Miss. 2003). Williams, 633 So. 2d 1038 (Miss. 1994). 

A chancellor did not abuse his discretion 
in removing a conservator where invento- 

RESEARCH REFERENCES 

CJS. 39 C.J.S., Guardian and Ward 
§ 79. 
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§ 93-13-35, 
ward. 



Allowance for maintenance and education of 



The chancery court or chancellor in vacation, may, at discretion, settle the 
sum to be expended in the maintenance and education of a ward, having 
regard to his or her station, future prospects and destination; and may allow 
expenditures in excess of the income of the estate, and, if necessary, may order 
sale of so much of the personal estate as may be necessary to meet such 
expenditures. And if the personal estate and the rents and profits of the real 
estate be not sufficient for the maintenance and education of the ward, the 
court may, on investigation, decree the sale of such part of the real estate of the 
ward as may be necessary for the purpose; but if it be more advantageous to 
the ward, the court may order the sale of real estate in preference to the sale 
of personal property. No guardian shall make any expenditure in excess of his 
ward's income for the ward's support and education without a previous order 
of the court or chancellor authorizing the same. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(131); 1857, ch. 60, art. 150; 
1871, § 1220; 1880, § 2109; 1892, § 2197; Laws, 1906, § 2413; Hemingway's 
1917, § 1974; Laws, 1930, § 1876; Laws, 1942, § 412; Laws, 1894, ch. 57. 

Cross References — Form of conveyance by guardian, see § 89-1-67. 
Maintenance of minor distributee or legatee by executor or administrator, see 
§ 91-7-143. 

JUDICIAL DECISIONS 



1. In general. 

2. Particular expenditures. 

1. In general. 

Where a former conservator applied to 
receive fees from the ward's estate before 
he had filed an inventory of the estate, the 
chancery court improperly authorized the 
payment of excess fees that the conserva- 
tor could not substantiate. Bardwell v. 
Bardwell (In re Bardwell), 849 So. 2d 1240 
(Miss. 2003). 

A minor under guardianship is a ward 
of the chancery court, and all receipts and 
disbursements of his estate are required 
to be under the authority and direction of 
the chancery court or the chancellor in 
vacation. Welch v. Childers, 195 Miss. 415, 
15 So. 2d 690 (1943). 

The amount of the expenditures by a 
guardian for the maintenance, support 
and education of his ward must be fixed by 
the court, there being no discretion in the 
guardian. Welch v. Childers, 195 Miss. 
415, 15 So. 2d 690 (1943). 



The expenses for the maintenance and 
support of the ward cannot be proved in 
any other way than that provided by stat- 
ute. Welch v. Childers, 195 Miss. 415, 15 
So. 2d 690 (1943). 

The guardian has no power to bind the 
estate of his ward without the sanction of 
the chancery court or the chancellor, and 
if the guardian contracts for the mainte- 
nance, support and education of his ward 
without the sanction of the court or chan- 
cellor, the liability therefor is personal to 
him, and he cannot be allowed for it in his 
accounts for the ward. Welch v. Childers, 
195 Miss. 415, 15 So. 2d 690 (1943). 

A precedent order was necessary to au- 
thorize the guardian to exceed the income 
Austin v. Lamar, 23 Miss. 189 (1851) 
Frelick v. Turner, 26 Miss. 393 (1853) 
Gilbert v. McEachen, 38 Miss. 469 (1860) 
Wiggle v. Owen, 45 Miss. 691 (1871); Boyd 
v. Hawkins, 60 Miss. 277 (1882); Darter v. 
Speirs, 61 Miss. 148 (1883); Ex parte 
George, 63 Miss. 143 (1885). 

Where a guardian applies for the sale of 
a ward's land because of the insufficiency 
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of the personal estate and the rents and 
profits of the real estate to maintain and 
educate him, or because it is deemed pref- 
erable that the real estate be sold instead 
of the personal, the court may act upon 
such application without previous issu- 
ance of a summons. Fitzpatrick v. Beal, 62 
Miss. 244 (1884). 

2. Particular expenditures. 

Where guardian of a minor ward depos- 
ited ward's estate in bank on time deposit 
with 4 per cent interest per annum, and 
thereafter withdrew such deposit without 
authority of the chancery court, and such 
guardian failed to file annual account or 
have expenditures for ward's mainte- 
nance, support and education approved by 
the court, guardian is liable for the 
amount so deposited with interest at 4 per 



cent from the time it was deposited in the 
bank until withdrawn therefrom, and 
thereafter he is liable for 8 per cent inter- 
est per annum. Welch v. Childers, 195 
Miss. 415, 15 So. 2d 690 (1943). 

The guardian, without a previous order 
of the chancery court, may bind the corpus 
of the estate of his ward for necessary 
medical and surgical attention and ser- 
vices to the ward, it being better to sacri- 
fice the estate than the life of the ward. 
Williams v. Bonner, 79 Miss. 664, 31 So. 
207 (1902). 

A physician who enters a charge on his 
books of accounts against the guardian for 
the necessary services rendered the ward, 
is not estopped thereby from propounding 
his claim against the estate of the ward. 
Williams v. Bonner, 79 Miss. 664, 31 So. 
207 (1902). 



RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 
Ward §§ 103-105. §§ 58-69. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 271 et seq. 
(support and education of minor ward). 

§ 93-13-37. Maintenance of ward who has a parent. 

If the ward have a father or mother, the court, or chancellor in vacation, 
shall determine whether the expense of maintaining and educating him shall 
be borne by his guardian or not. 

SOURCES: Codes, 1880, § 2111; 1892, § 2198; Laws, 1906, § 2414; Hemingway's 
1917, § 1975; Laws, 1930, § 1877; Laws, 1942, § 413. 

JUDICIAL DECISIONS 



1. In general. 

Precedent order of court or chancellor is 
indispensable in determining whether 
guardian shall bear expenses of ward hav- 
ing parent living. Chapman v. Pentecost, 
161 Miss. 600, 137 So. 539 (1931). 

No recovery could be had on check given 
by guardian for minor's tuition without 
prior court order, where ward's parents 



were living. Chapman v. Pentecost, 161 
Miss. 600, 137 So. 539 (1931). 

The court cannot "ratify" a guardian's 
expenditure for the maintenance of his 
ward who has a parent. A "precedent or- 
der" is necessary. Boyd v. Hawkins, 60 
Miss. 277 (1882); Darter v. Speirs, 61 
Miss. 148 (1883); Ex parte George, 63 
Miss. 143 (1885). 



§ 93-13-38. General duties and powers of guardians. 

(1) All the provisions of the law on the subject of executors and adminis- 
trators, relating to settlement or disposition of property limitations, notice to 
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creditors, probate and registration of claims, proceedings to insolvency and 
distribution of assets of insolvent estates, shall, as far as applicable and not 
otherwise provided, be observed and enforced in all guardianships. 

(2) It shall be the duty of the guardian of wards as defined by Section 
1-3-58, Mississippi Code of 1972, to improve the estate committed to his 
charge, and to apply so much of the income, profit or body thereof as may be 
necessary for the comfortable maintenance and support of the ward and of his 
family, if he have any, after obtaining an order of the court fixing the amount. 
And such guardian may be authorized by the court or chancellor to purchase 
on behalf of and in the name of the ward with any funds of such ward's estate 
sufficient and appropriate property for a home for such ward or his family on 
five (5) days' notice to a member of said family, or the necessary funds may be 
borrowed and the property purchased given as security. The guardian is 
empowered to collect and sue for and recover all debts due his said ward, and 
shall make payment of his debts out of the personal estate as executors and 
administrators discharge debts out of the estate of decedents, but the exempt 
property of the ward shall not be liable for debts, and no debts against such 
estate shall be payable by such guardian unless first probated and registered, 
as required of claims against the estate of decedent. 

(3) The word "family" shall be taken for the purpose of this section to 
mean husband or wife and children; if there be no husband, wife or children, 
the father and mother; and if there be no father or mother, then the 
grandfather and grandmother, sisters and brothers of said ward. 

(4)(a) On application of the guardian or any interested party, and after 
notice to all interested persons and to such other persons as the court may 
direct, and on a showing that the ward will probably remain incompetent 
during his lifetime, the court may, after hearing and by order, authorize the 
guardian to apply such principal or income of the ward's estate as is not 
required for the support of the ward during his lifetime or of his family 
towards the establishment of an estate plan for the purpose of minimizing 
income, estate, inheritance, or other taxes payable out of the ward's estate. 
The court may authorize the guardian to make gifts of the ward's personal 
property or real estate, outright or in trust, on behalf of the ward, to or for 
the benefit of (i) organizations to which charitable contributions may be 
made under the Internal Revenue Code and in which it is shown the ward 
would reasonably have an interest, (ii) the ward's heirs at law who are 
identifiable at the time of the order, (iii) devisees under the ward's last 
validly executed will, if there be such a will, and (iv) a person serving as 
guardian of the ward provided he is eligible under either category (ii) or (iii) 
above. 

(b) The person making application to the court shall outline the 
proposed estate plan, setting forth all the benefits to be derived therefrom. 
The application shall also indicate that the planned disposition is consistent 
with the intentions of the ward insofar as they can be ascertained. If the 
ward's intentions cannot be ascertained, the ward will be presumed to favor 
reduction in the incidence of the various forms of taxation and the partial 
distribution of his estate as herein provided. 
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(c) The court: 

(i) Shall appoint a guardian ad litem for the ward; and 

(ii) May appoint a guardian ad litem for any interested party at any 

stage of the proceedings, if deemed advisable for the protection of the 

interested party 

(d) Subsequent modifications of an approved plan may be made by 
similar application to the court. 

(e) Before signing an order to effectuate the provisions of this subsec- 
tion (4), the chancellor shall review the ward's will, if the will is known or can 
be produced, to determine that a gift made under this subsection (4) is 
consistent with the will. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(136, 137); 1857, ch. 60, arts. 
155, 156; 1871, §§ 1242, 1244; 1880, §§ 2119, 2120; 1892, §§ 2219, 2220; Laws, 
1906, §§ 2437, 2438; Hemingway's 1917, §§ 1998, 1999; Laws, 1930, §§ 1902, 
1903; Laws, 1942, §§ 439, 440; Laws, 1896, ch. 97; Laws, 1924, ch. 164; Laws, 
1938, ch. 271; Laws, 1960, chs. 217, 218; Laws, 1972, ch. 408, §§ 15, 16; Laws, 
1996, ch. 462, § 1, eff from and after July 1, 1996. 

JUDICIAL DECISIONS 



1. In general. 

2. Sale of ward's land. 

3. Expenditure of ward's income. 

4. Dependents or family entitled to sup- 

port. 

1. In general. 

Where a former conservator applied to 
receive fees from the ward's estate before 
he had filed an inventory of the estate, 
pursuant to Miss. Code Ann. § 39-13- 
38(2) the chancery court improperly au- 
thorized the payment of excess fees that 
the conservator could not substantiate. 
Bardwell v. Bardwell (In re Bardwell), 849 
So. 2d 1240 (Miss. 2003). 

This section does not incorporate all 
statutes relating to estates and adminis- 
tration of decedents into the body of law 
regulating guardianships; rather, it only 
extends as far as applicable those provi- 
sions relating to settlement or disposition 
of property limitations, notices to credi- 
tors, probate and registration of claims, 
proceedings to insolvency and distribution 
of assets of insolvent estates. Jackson v. 
Jackson, 732 So. 2d 916 (Miss. 1999). 

This section does not incorporate § 91- 
7-3, which requires that letters of admin- 
istration in the estate of a deceased person 
be granted preferring first the husband or 
wife into the body of law regulating 



guardianships. Jackson v. Jackson, 732 
So. 2d 916 (Miss. 1999). 

A chancellor did not abuse his discretion 
in removing a conservator where invento- 
ries were not timely filed and no reason 
was given therefor, the conservator failed 
to seek court approval prior to making 
expenditures, and he purchased certifi- 
cates of deposit, invested in stock and sold 
stock without prior approval. Mathews v. 
Williams, 633 So. 2d 1038 (Miss. 1994). 

Although the appointment of non-dis- 
tributee relatives lies within the discre- 
tion of the chancery court under § 91-7- 
63, a non-distributee relative had a legal 
right to letters of administration under 
the statute where she was the guardian of 
the sole minor heir. Matter of Moreland v. 
Moreland, 537 So. 2d 1337 (Miss. 1989). 

The chancery court erroneously held 
that payments of allowances directly to a 
ward, and expenditures for his support 
and maintenance, should be calculated on 
a monthly basis, for the entire statutory 
scheme of accounting for management of 
the estates of adult wards is on the basis 
of an annual accounting, so that the 
proper period for such calculation is a 
year. Neville v. Guardianship of Kelso, 247 
So. 2d 828, 63 A.L.R.3d 769 (Miss. 1971). 

Where the guardian of an adult non 
compos mentis received several thousand 
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dollars from insurance companies over a 
two-year period in settlement of claims of 
the ward arising out of automobile acci- 
dents, and paid considerable sums during 
those two years for medical and hospital 
expenses of the ward as a result of those 
accidents, and the recoveries reduced the 
net amount which had to be paid from the 
ward's estate for his benefit, the guardian 
was entitled to have those recoveries ap- 
plied as offsets to the expenses for the 
two-year period. Neville v. Guardianship 
of Kelso, 247 So. 2d 828, 63 A.L.R.3d 769 
(Miss. 1971). 

Where the guardian of a non compos 
mentis adult fails to obtain a prior order 
approving a payment for his ward from 
income, he risks its disallowance by the 
court if the court finds insubstantial evi- 
dence that it was unreasonable or im- 
proper in supporting, maintaining, or ed- 
ucating the ward, and this interpretation 
is consistent with the terms of this section 
[Code 1942, § 440] with the legislative 
history of guardian and ward in Missis- 
sippi, and with the early, large body of 
case law on this subject. Neville v. Guard- 
ianship of Kelso, 247 So. 2d 828, 63 
A.L.R.3d 769 (Miss. 1971). 

Previously unauthorized but reasonable 
and proper expenditures from income for 
an adult non compos mentis ward may be 
ratified and approved by the court after 
they are made, either by special order or 
on the annual or final account, and it was 
error for the chancellor to refuse to ratify 
and approve reasonable income expendi- 
tures on the ground that they were not 
emergency expenditures and only emer- 
gency expenditures might be ratified in 
that way. Neville v. Guardianship of 
Kelso, 247 So. 2d 828, 63 A.L.R.3d 769 
(Miss. 1971). 

Supreme court, in affirming chancellor's 
refusal to confirm first of several sales of 
land by guardian of non compos mentis, 
would not determine validity of guardian's 
appointment or legality of sale to the 
highest bidder at the last sale, such mat- 
ters not being presented by the record and 
the court being without the power or duty 
to render advisory opinions. Van Norman 
v. Barney, 199 Miss. 581, 24 So. 2d 866 
(1946), error overruled, 199 Miss. 584, 25 
So. 2d 324 (1946). 



By virtue of this section [Code 1942, 
§ 439], the statute requiring actions 
against executors or administrators to be 
brought within four years after their qual- 
ification as such (Code 1930, § 2295 [Code 
1942, § 725] ), applies to claims against 
guardians for liability of their wards as 
well. First Nat'l Bank & Trust Co. v. 
Landau, 183 Miss. 651, 184 So. 618 
(1938). 

Guardian with approval of the chancery 
court may renounce husband's will for 
widow non compos mentis. Hardy v. 
Richards, 98 Miss. 625, 54 So. 76 (1911). 

2. Sale of ward's land. 

Where both guardian's petition and the 
advertisement under which sale of land 
was conducted omitted the township and 
range in which the land was located, the 
sale was void and consequently chancellor 
correctly refused to confirm title in the 
highest bidder. Van Norman v. Barney, 
199 Miss. 581, 24 So. 2d 866 (1946), error 
overruled, 199 Miss. 584, 25 So. 2d 324 
(1946). 

Sale of lands of person of unsound mind 
for payment of his debts can only be made 
by order of court. Sale by execution is void. 
Saunders v. Mitchell, 61 Miss. 321 (1883). 

3. Expenditure of ward's income. 

While the capital of a ward's estate 
could not be expended without court order, 
where funds were disbursed without such 
order directly to a ward, who had regained 
her mental competency, at her direction, 
and were also expended on her behalf to 
comply with a court order in another ac- 
tion, it was not the intent of the legisla- 
ture to require the guardian, or his in- 
surer, to repay those amounts to the 
estate, as such a result would create an 
unintended windfall to the estate. United 
States Fid. & Guar. Co. v. Melson, 809 So. 
2d 647 (Miss. 2002). 

Guardian in order to expend more than 
income of ward's estate, except under ex- 
traordinary circumstances, must first se- 
cure court order fixing amount to be ex- 
pended. Deposit Guar. Bank & Trust Co. v. 
Mangum, 172 Miss. 443, 160 So. 386 
(1935). 

This section [Code 1942, § 440] is not a 
mere re-enactment of common-law rule so 
as to give court authority to approve ex- 
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penditures after they had been made, if 
court would have approved same had they 
been presented for allowance prior 
thereto. Deposit Guar. Bank & Trust Co. v. 
Mangum, 172 Miss. 443, 160 So. 386 
(1935). 

Where record disclosed that guardian 
had expended ward's funds and given 
ward money on ward's request without 
written court order authorizing such ex- 
penditures as required by statute, decree 
which approved guardian's final account 
was reversed and cause remanded to de- 
termine amount of sums which had to be 
expended before court order could be se- 
cured. Deposit Guar. Bank & Trust Co. v. 
Mangum, 172 Miss. 443, 160 So. 386 
(1935). 

4. Dependents or family entitled to 
support. 

"Family" includes those whom insane 



person under normal circumstances 
would be under legal duty to support, such 
as wife and children, and under some 
circumstances may include others. In re 
Freeman's Estate, 171 Miss. 147, 157 So. 
253 (1934). 

Woman who had become insane per- 
son's stepmother when he was infant and 
had cared for him during his infancy and 
to whose support he had contributed dur- 
ing his minority and until he joined army 
held member of his "family" so as to be 
entitled to support. In re Freeman's Es- 
tate, 171 Miss. 147, 157 So. 253 (1934). 

Dependent mother held entitled to sup- 
port from estate of insane son, where he 
supported her and was single. Ex parte 
Phillips, 130 Miss. 682, 94 So. 840 (1923). 



RESEARCH REFERENCES 



ALR. Ademption or revocation of spe- 
cific devise or bequest by guardian, com- 
mittee, conservator, trustee of mentally or 
physically incompetent testator. 51 
A.L.R.2d 770. 

Power of guardian, committee, or 
trustee of mental incompetent, after lat- 
ter 's death, to pay debts and obligations. 
60 A.L.R.2d 963. 

Right of guardian or committee of in- 
competent to incur obligations so as to 



bind incompetent or his estate, or to make 
expenditures, without approval by court. 
63 A.L.R.3d 780. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 93, 161, 162. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Form 311 (petition or 
application for authority to purchase 
home for ward or his dependent family). 

CJS. 39 C.J.S., Guardian and Ward 
§§ 62 et seq., 139 et seq. 



§ 93-13-39. Payment of premiums on ward's life insurance. 

The chancery court or the chancellor in vacation may upon petition of any 
guardian, authorize the guardian to pay from the current funds or surplus 
funds of his ward premiums on any insurance policy issued on the life of his 
ward during the lifetime of the ward's deceased parent, where in the chancel- 
lor's opinion the funds of the ward in the guardian's hands and the other 
property of the ward warrant the continuance of such policies. 

SOURCES: Codes, 1942, § 413.5; Laws, 1948, ch 235, § 1. 

RESEARCH REFERENCES 



Am Jur. 39 Am. Jur. 2d, 
Ward § 133. 



Guardian and 
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§ 93-13-41. Care of real estate. 

A guardian shall not commit waste on the real estate of his ward. A 
guardian having real estate under his care may either cultivate the same with 
the stock and implements belonging to his ward, or to be purchased by the 
order of the court or chancellor in vacation, with the money of the ward, or 
lease the same from year to year, or for a term not exceeding three (3) years if 
the ward will not sooner be of age; but upon application and proper showing 
made to the court or chancellor in vacation, a guardian may be allowed to lease 
said real estate for such longer time as may be shown to be advantageous to 
said estate; in no case, however, to extend beyond the majority of the ward, nor 
in any case to exceed six (6) years. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(130); 1857, ch. 60, art. 149; 
1871, § 1219; 1880, § 2108; 1892, § 2202; Laws, 1906, § 2418; Hemingway's 
1917, § 1979; Laws, 1930, § 1878; Laws, 1942, § 414; Laws, 1896, ch. 95; 
Laws, 1930, ch. 38; Laws, 1972, ch. 408, § 9, eff from and after July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Management of farms and growing crops by executors and administrators, see 
§§ 91-7-169, 91-7-171. 

JUDICIAL DECISIONS 

1. In general. The authority to lease conferred by this 

Although this provision is not to be section [Code 1942, § 414] does not ex- 

strictly construed, there must be a reason- tend to a lease with option to purchase, 

able basis for interpreting it so as to and providing for the crediting of rents on 

warrant the particular order. Thompson the purchase price. Thompson Funeral 

Funeral Home v. Thompson, 249 Miss. Home v. Thompson, 249 Miss. 472, 162 So. 

472, 162 So. 2d 874 (1964). 2d 874 (1964). 

RESEARCH REFERENCES 

ALR. Guardian's power to make lease 13 Am. Jur. PI & Pr Forms (Rev), 

for infant ward beyond minority or term of Guardian and Ward, Forms 501 et seq. 

guardianship. 6 A.L.R.3d 570. (leases of ward's property). 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 

Ward §§ 107, 136 et seq. §§ 77 et seq. 

§ 93-13-43. Lease of gas, oil and other mineral rights. 

(1) When it would be for the interest of a ward, the guardian of said ward 
is hereby empowered to lease and grant oil, gas and other mineral rights, in 
consideration of the payment of an annual rental and/or a royalty or part or 
portion of the production thereof, upon such terms and for such length of time 
as may be for the best interests of the estate of his ward. A petition for said 
purpose shall be filed in the chancery court, setting forth the reasons why such 
lease should be made and the benefits to be derived therefrom, and a summons 
shall issue for the near relations of the ward as provided in Section 93-13-281. 
When the process has been duly served, the court in termtime or chancellor in 
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vacation shall examine the allegations and evidence introduced by the guard- 
ian, and also the objections and evidence of those, if any, who may appear and 
object. If, on the hearing, the court be satisfied that the interest of the ward 
will be promoted by a lease as herein provided, it may authorize the guardian 
to enter into such lease on behalf of the ward and prescribe the terms and 
conditions thereof and may require the guardian to give an additional bond, if 
necessary, faithfully to account for the proceeds of said lease. The notice to the 
near relations herein provided for shall be not less than ten (10) days before 
the hearing by the chancellor of the petition. In the event the near relations of 
the ward shall join in the petition in compliance with Section 93-13-281, the 
notice and summons herein provided shall not be required and said matter 
shall be proceeded with ex parte. 

(2) When a ward, who has no guardian of his estate duly appointed and 
qualified pursuant to the laws of Mississippi, owns a mineral interest in real 
estate situated in the state, and an offer is made to lease the mineral interest 
on terms of an original consideration or bonus of not more than two thousand 
dollars ($2,000.00), a primary term of not more than five (5) years, a royalty 
provision of not less than the one-eighth (Vs) of the oil which may be produced 
from the mineral interest, and reasonable royalty provisions as to all other 
minerals, a petition may be filed in the chancery court of the residence of the 
ward or in the chancery court wherein the mineral interest is located 
requesting approval and authority to execute the lease. The petition shall be 
brought by the ward by his next friend, and it shall join as defendants the 
parties provided in Section 93-13-281, or the parties designated by Section 
93-13-281 may join and unite with the ward in the petition. 

The court shall carefully consider the allegations of the petition and, if the 
court is satisfied from the evidence presented or otherwise that the proposed 
terms of the lease are adequate and reasonable and that it would be to the best 
interest of the ward that the lease be executed according to its terms, then the 
court may enter an order approving the proposed lease. The court or chancellor 
may direct the clerk to execute the lease to the lessee on the payment of the 
original bonus or consideration fixed and may direct the clerk to pay over the 
proceeds as provided in Section 93-13-211, provided that no part of the cost of 
said proceedings shall be taxed against said ward or his interests. 

Any royalty payments which may accrue under the lease shall be paid 
according to the provisions of Section 93-13-215 and any delay rentals which 
may be paid shall be paid according to the provisions of Section 93-13-213, but 
if the amounts to be paid are in excess of the sums set forth in those sections, 
a guardian must then be appointed to receive the same. 

SOURCES: Codes, 1930, § 1879; Laws, 1942, § 415; Laws, 1930, ch 38; Laws, 
1972, ch. 408, § 10; Laws, 1981, ch. 442, § 1, eff from and after July 1, 1981. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Leases by executors or administrators, see § 91-7-225. 



626 



Guardians and Conservators 



§ 93-13-45 



JUDICIAL DECISIONS 



1. In general. 

This section [Code 1942, § 415] does not 
require confirmation of a mineral lease 
after execution has been authorized. 
Corley v. Myers, 198 Miss. 380, 22 So. 2d 
234 (1945), error overruled, 198 Miss. 399, 
22 So. 2d 575 (1945), error overruled, 198 
Miss. 402, 23 So. 2d 302 (1945). 

Jurisdiction to authorize guardian to 
execute mineral lease and to convey a 
one-half royalty interest in realty belong- 
ing to guardian's minor children and 
wards, followed domicil of the guardian- 
parent, although two of the minors lived 
at home of great-grandfather in another 
county wherein the realty was located. 
Corley v. Myers, 198 Miss. 380, 22 So. 2d 
234 (1945), error overruled, 198 Miss. 399, 
22 So. 2d 575 (1945), error overruled, 198 
Miss. 402, 23 So. 2d 302 (1945). 

There is no finality to a decree for pri- 
vate sale or lease of mineral rights and 



royalties in realty belonging to minor 
wards as immunizes it to attack upon the 
ground of fraud of which a gross inade- 
quacy of consideration is an element. 
Corley v. Myers, 198 Miss. 380, 22 So. 2d 
234 (1945), error overruled, 198 Miss. 399, 
22 So. 2d 575 (1945), error overruled, 198 
Miss. 402, 23 So. 2d 302 (1945). 

Legal fraud upon the court must be 
shown by clear and convincing testimony 
in order to warrant setting aside decree 
authorizing guardian of minors to execute 
upon terms approved by the court a min- 
eral lease and conveyance of one-half roy- 
alty interest in realty belonging to the 
minors. Corley v. Myers, 198 Miss. 380, 22 
So. 2d 234 (1945), error overruled, 198 
Miss. 399, 22 So. 2d 575 (1945), error 
overruled, 198 Miss. 402, 23 So. 2d 302 
(1945). 



RESEARCH REFERENCES 



ALR. Guardian's power to make lease 
for infant ward beyond minority or term of 
guardianship. 6 A.L.R.3d 570. 

Oil and gas royalty as real or personal 
property. 56 A.L.R.4th 539. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward§§ 136-140. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Form 503 (petition or 



application for authority to grant oil, gas, 
and mineral lease of ward's property); 
Form 522 (order authorizing oil, gas, and 
mineral lease of ward's property). 

CJS. 39 C.J.S., Guardian and Ward 
§§ 123-126, 205, 206. 



§ 93-13-45. Expenditures to improve land; conversion of 
property into money. 

A guardian may be authorized by the court or chancellor to expend money 
of the ward in buildings and other improvements on the land of the ward, 
where the court or chancellor is satisfied that the interest of the ward will be 
promoted thereby. Where, in the opinion of the court or chancellor, it is to the 
interest of the ward to convert any of his property, real or personal, into money 
for the purpose of changing the character of investment, the court may, as in 
other cases, order it to be done, and how the money shall be invested. 

SOURCES: Codes, 1880, § 2112; 1892, § 2203; Laws, 1906, § 2419; Hemingway's 
1917, § 1980; Laws, 1930, § 1880; Laws, 1942, § 416. 

Cross References — Form of conveyance by guardian, see § 89-1-67. 
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JUDICIAL DECISIONS 

1. In general. An application by the mother to have 

Chancery court may sell land of minor money which is bequeathed to her for life, 

for reinvestment, even where remainder, remainder to her infant children, invested 

if alienation not prohibited by will or deed in lands, is not within the statute. West v. 

during period when property may be held. Robertson, 67 Miss. 213, 7 So. 224 (1890). 
Crawford v. Solomon, 131 Miss. 792, 95 
So. 686 (1923). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and of buildings); Form 332 (order granting 

Ward § 164. leave to contract for repair of buildings). 

13 Am. Jur. PI & Pr Forms (Rev), CJS. 39 C.J.S., Guardian and Ward 

Guardian and Ward, Form 314 (petition or § 107. 
application for leave to contract for repair 

§ 93-13-47. Creation, extension or renewal of encumbrances 
upon estate. 

The guardian, with the approval of the chancery court or the chancellor in 
vacation, may, when it is shown to be to the best interest of the ward, create, 
extend or renew any encumbrance upon the real or personal estate of such 
ward; or may, when such is shown to be to the interest of the ward, execute a 
new encumbrance to obtain money to pay off such encumbrance, or may, when 
it is shown to be to the interest of the ward, with the approval of the chancery 
court or the chancellor in vacation, execute an encumbrance upon so much of 
the real estate of the ward as it may be necessary to encumber for the purpose 
of borrowing money to make any necessary repairs to such real estate, 
including the building of any new buildings as may be deemed to be to the best 
interest of said ward. Any such encumbrance so extended, renewed, or made, 
shall be a valid charge upon the property embraced therein. 

SOURCES: Codes, 1906, § 2420; Hemingway's 1917, § 1981; Laws, 1930, § 1881; 
Laws, 1942, § 417; Laws, 1900, ch. 91; Laws, 1914, ch. 202; Laws, 1958, ch. 
234; Laws, 1960, ch. 216. 

Cross References — Renewal of obligation and encumbrances on estates by 
executors and administrators, see § 91-7-227. 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 
Ward §§ 141-144. §§ 127, 201-204. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 492 et seq. 
(mortgages). 
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§ 93-13-49. Purchase of land. 

The court may, on the application of a guardian, authorize him to purchase 
real estate for his ward with any surplus funds belonging to the ward, if the 
court be of opinion that it will promote the interest of the ward. The guardian 
shall be required to take sufficient title in the name of the ward, to be approved 
of by the court, and the deed shall be recorded in the proper county A guardian 
may be authorized in like manner to complete payment for any land contracted 
for by the deceased ancestor of the ward in his lifetime; and if the payment 
cannot be completed without the sale of personal property or other real estate, 
the court may authorize a sale to be made, and direct the application of the 
proceeds to the payment of the purchase-money for the land; or, if the court 
should deem it more advisable, a sale of the ward's interest in the land which 
remains unpaid for may be decreed. 

SOURCES: Codes, 1857, ch. 60, art. 154; 1871, § 1224; 1880, § 2116; 1892, § 2206; 
Laws, 1906, § 2423; Hemingway's 1917, § 1984; Laws, 1930, § 1882; Laws, 
1942, § 418. 

Cross References — Farm loan bonds as proper investment for guardians, see 
§ 75-69-5. 

JUDICIAL DECISIONS 

1. In general. Where a guardian has bought land in 

Statements made to chancellor by solic- his own name, partly with his own money 

itor of guardian on his personal knowl- and partly with the money of his ward, the 

edge regarding value of property which ward, on coming of age, may elect either to 

guardian desired to purchase for ward, take ratable interest in the land or to 

held to authorize order authorizing pur- charge upon it the amount of his money so 

chase, notwithstanding statements were use d and interest. Fant v. Dunbar, 71 

not made under oath. Henry v. Baker, 174 Miss. 576, 15 So. 30 (1893). 

Miss. 676, 165 So. 444 (1936). If the gu ar dian comply with the statute, 

Evidence held to sustain finding that and invest the surp i us funds in property, 

property purchased by guardian for ward the ward? on arriving at age , C an claim 

was worth purchase price and that sale nothing but the pr0 perty. Gully v. Dunlap, 

was made in good faith; hence guardian 24 Miss 410 (1852) 
was not liable to his successor for amount 
so expended. Henry v. Baker, 174 Miss. 
676, 165 So. 444 (1936). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and application for authority to purchase 

Ward § 164. home for ward or his dependent family). 

13 Am. Jur. PI & Pr Forms (Rev), CJS. 39 C.J.S., Guardian and Ward 

Guardian and Ward, Form 321 (petition or §§ 115-121. 

§ 93-13-51. Sale of land; title validated. 

(1) When it would be for the personal best interest of the ward or 
advantageous to his estate to sell a part or the whole of his real estate, 
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including timber or wood, the guardian may present a petition to the court for 
that purpose, setting forth the reasons why the proposed sale would be 
beneficial to the ward, and a summons shall issue as provided in Section 
93-13-281. If the process be served, or if the petition be joined in by that person 
or those persons prescribed by Section 93-13-281, or if the guardian ad litem 
appointed by the court answer within the time fixed, the court shall examine 
the allegations of and evidence introduced by the guardian, and also the 
objections and evidence of those, if any, who may appear and object. If on the 
hearing, the court be satisfied that the interest of the ward will be promoted by 
the proposed sale, it may decree a sale, and prescribe the terms and conditions 
thereof, and the notice which shall be requisite, and may require the guardian 
of said ward or the clerk or commissioner of said court to execute the deed of 
conveyance to the purchaser of the land, timber or wood sold and require the 
guardian, clerk or commissioner to give an additional bond, if necessary, 
faithfully to account for the proceeds. 

The sole compensation of the guardian, clerk or commissioner for execut- 
ing the deed as herein provided shall be three dollars ($3.00), which sum may 
be taxed as a part of the cost of such proceedings. 

Provided, however, in event the petition be joined in by that person or 
those persons prescribed by Section 93-13-281, the notice and summons, as 
herein provided, shall not be required and said matter shall be proceeded with 
ex parte. 

(2) The title to any real estate heretofore sold, the proceedings therein 
having been followed in conformity with the provisions of this section, are 
hereby validated; and no title derived from the real estate of a ward shall be 
held invalid if the procedure herein contained has been conformed with. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(132); 1857, ch. 60, art. 151; 
1871, § 1221; 1880, § 2113; 1892, § 2205; Laws, 1906, § 2422; Hemingway's 
1917, § 1983; Laws, 1930, § 1883; Laws, 1942, § 419; Laws, 1940, ch. 250; 
Laws, 1946, ch. 415, §§ 1, 2; Laws, 1972, ch. 408, § 12, eff from and after July 
1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 

Sale by successor of guardian, see § 11-5-105. 

Saving of rights of infants in sale under decree by chancery court, see § 11-5-115. 

Form of conveyance by guardian, see § 89-1-67. 

Sale of minor's interest in land without guardianship, see § 93-13-217. 

JUDICIAL DECISIONS 

1. Sale in general. 1. Sale in general. 

2. Petition for sale. Miss. Code Annotated § 93-13-59 au- 

3. Summons. thorizes compromise of doubtful claims to 

4. Additional bond. real property as well as to personal prop- 

5. Liability on bonds. erty, and such compromise can be accom- 

6. Proceeds of sales. plished by execution of quit claim deed 

7. Rights and remedies of purchasers. without triggering notice requirements of 
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§ 93-13-51. Talbert v. Henderson, 688 F. 
Supp. 250 (S.D. Miss. 1987). 

An incompetent's property can be val- 
idly disposed of only in conformity with 
statutory provisions. Thompson Funeral 
Home v. Thompson, 249 Miss. 472, 162 So. 
2d 874 (1964). 

Chancery court may sell minor's deteri- 
orating estate for reinvestment. Kelly v. 
Neville, 136 Miss. 429, 101 So. 565 (1924). 

Until confirmation of the sale the 
guardian is without legal authority to 
receive the purchase-money. State v. Cox, 
62 Miss. 786 (1885). 

2. Petition for sale. 

It is not necessary that the petition be 
sworn to. Williamson v. Warren, 55 Miss. 
199 (1877). 

3. Summons. 

A sale will be void if the record does not 
show that at least statutory number of 
near relatives were summoned, if there be 
so many in the state. Temple v. Hammock, 
52 Miss. 360 (1876); Fitzpatrick v. Beal, 62 
Miss. 244 (1884). 

Sale of land owned by three minors is 
void where summons only served on a 
cousin of their mother who is their guard- 
ian, as each minor has the right to have 
the other two cited as his next of kin. 
Theobald v. Deslonde, 93 Miss. 208, 46 So. 
712 (1908). 

Where the service of the summons is 
defective merely, the decree cannot be 
impeached collaterally. Stampley v. King, 
51 Miss. 728 (1875). 

4. Additional bond. 

If an additional bond be required, and 
be executed, it will not supersede the 
general bond; both will be security for the 
proceeds of the land. State ex rel. Baird v. 
Hull, 53 Miss. 626 (1876); State v. Cox, 62 
Miss. 786 (1885). 

Failure to give the additional bond, if 
required, will render the sale void. 



Vanderburg v. 
(1876). 



Williamson, 52 Miss. 233 



5. Liability on bonds. 

The clerk selling as commissioner and 
the sureties on his bond at the time of the 
sale and receipt of the purchase-money 
are liable, although a special statutory 
bond to account for the proceeds was exe- 
cuted by him before the sale, and they 
remain liable after the clerk has entered 
upon a new term of office and executed 
another official bond. Johnson v. Bobbitt, 
81 Miss. 339, 33 So. 73 (1902). 

6. Proceeds of sales. 

A decree of the chancery court directing 
its clerk having money belonging to an 
infant litigant in his hands from a sale 
made by him as a commissioner to pay it 
over to the guardian of the infant may be 
enforced and collected by the infant after 
he becomes adult, although in fact he 
never had a guardian. Johnson v. Bobbitt, 
81 Miss. 339, 33 So. 73 (1902). 

7. Rights and remedies of purchasers. 

One claiming under a guardian's sale 
neither reported to nor confirmed by the 
court, nor made in compliance with the 
decree ordering it, cannot claim as a bona 
fide purchaser for value where there is no 
evidence of payment of the purchase- 
money, except a vague recital in the 
guardian's void conveyance of payment of 
one-half at the time of sale. Hicks v. 
Blakeman, 74 Miss. 459, 21 So. 7 (1896). 

If such a purchaser enters upon the 
land in the honest belief that the title is 
good and makes permanent improve- 
ments he is entitled to a decree for them 
on the establishment of an adverse title. 
Hicks v. Blakeman, 74 Miss. 459, 21 So. 7 
(1896). 

The amount that the market value of 
the land is enhanced by such improve- 
ments is the proper measure of his recov- 
ery therefor. Hicks v. Blakeman, 74 Miss. 
459, 21 So. 7 (1896). 



RESEARCH REFERENCES 



Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 159 et seq. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 401 et seq. 
(sales of ward's property). 



9 Am. Jur. Legal Forms 2d, Guardian 
and Ward, §§ 133:65 et seq. (sale of real 
property). 

CJS. 39 C.J.S., Guardian and Ward 
§§ 122, 128-132, 136, 137. 
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Law Reviews. Symposium on Missis- risdiction and Venue — Rules 16, 81 and 
sippi Rules of Civil Procedure: Pretrial 82. 52 Miss. L. J. 105, March, 1982. 
Procedure, Applicability of Rules, and Ju- 

§ 93-13-53. Sale of personalty. 

The court, or chancellor in vacation may order a sale of personal property 
of a ward, whenever the interest of the ward will be promoted thereby, and the 
sale shall be made as directed by the court or chancellor. 

SOURCES: Codes, 1871, § 1221; 1880, § 2106; 1892, § 2201; Laws, 1906, § 2417; 
Hemingway's 1917, § 1978; Laws, 1930, § 1884; Laws, 1942, § 420. 

JUDICIAL DECISIONS 

1. In general. of his ward, to surrender a policy on the 

A guardian in Mississippi has authority life of another payable to his ward on 

without order of the court, notwithstand- receiving its surrender value and to give a 

ing the provisions of the statute of that receipt in discharge thereof. Maclay v. 

state that the chancery court may em- Equitable Life Assurance Soc'y, 152 U.S. 

power a guardian to sell personal property 499, 14 S. Ct. 678, 38 L. Ed. 528 (1894). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 159, 160. 

§ 93-13-55. Application to court for directions as to disposi- 
tion of securities. 

(1) Whenever a guardian shall receive for his ward, by inheritance, 
bequest or gift, any stocks, bonds or other securities or investments, in which 
the guardian is not authorized by law to invest the moneys of his ward, he shall 
apply to the court, or chancellor in vacation, for directions as to the disposition 
of said stocks, bonds or other securities or investments. The court shall 
determine whether the guardian shall retain said stocks, bonds or other 
securities or investments in the form in which they were received by the said 
guardian, or sell the same and reinvest the proceeds therefrom. If the court or 
chancellor direct the guardian to retain said stocks, bonds or other securities 
or investments, responsibility shall not attach thereafter to the guardian, as to 
the sufficiency of said investment. 

(2) Nothing in subsection (1) shall be construed to allow the investment of 
the money of the ward by the guardian in any manner other than is authorized 
by law. 

SOURCES: Codes, 1942, § 420.5; Laws, 1954, ch. 217, §§ 1, 2 (M 1, 2), eff 60 days 
after passage, approved March 2, 1954. 
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§ 93-13-57. Disposal of surplus money; penalty for failure to 
report surplus to court. 

Whenever the guardian shall have money of his ward not needed for 
current expenditures, or directed to be invested for the ward, he shall apply to 
the court, or chancellor in vacation, for direction as to the disposition he shall 
make of it. The court or chancellor shall determine whether he shall lend it at 
interest, and upon what security, or how he shall dispose of it. If the court or 
chancellor designate the person to whom the loan shall be made, or the 
security on which it shall be made, and the loan to be so made, responsibility 
shall not attach thereafter to the guardian; but if the court or chancellor shall 
entrust him with discretion in the matter, he shall be bound for the exercise of 
sound judgment. The court or chancellor in its or his discretion may direct an 
investment in the bonds of the state or of any county, or municipality thereof, 
or of a levee board, or of the United States, or in shares of a building and loan 
association or a savings and loan association or in collateral trust notes 
registered and authenticated by trust departments of any approved state or 
national bank or in a common trust established by a bank or trust company, 
pursuant to the Uniform Common Trust Fund Law of Mississippi. Any 
guardian who fails to report to the court the fact that he has money of his ward 
not needed or allowed to be used for current expenditures, and to ask the order 
of the court as to the disposition of such money, may be chargeable with 
interest on the same at the rate of eight per centum (8%) per annum during the 
time of failure. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(133); 1857, ch. 60, art. 147; 
1871, § 1217; 1880, § 2105; 1892, § 2200; Laws, 1906, § 2416; Hemingway's 
1917, § 1977; Laws, 1930, § 1885; Laws, 1942, § 421; Laws, 1914, ch. 201; 
Laws, 1952, ch. 251; Laws, 1954, ch. 240. 

Cross References — Bonds of the Wavelands Regional Wastewater Management 
District as legal investments and securities, see § 49-17-199. 

Bonds of the Mississippi Gulf Coast Regional Wastewater Authority as legal invest- 
ments and securities, see § 49-17-339. 

Investment in farms credit securities, see § 75-69-5. 

JUDICIAL DECISIONS 

1. In general. to seek court approval prior to making 

2. Order or approval of court. expenditures, and he purchased certifi- 

3. Liability. cates of deposit, invested in stock and sold 

4. —Failure to invest surplus. stock without prior approval. Mathews v. 

5. —Insolvency of depository. Williams, 633 So. 2d 1038 (Miss. 1994). 

6. Conversion. This statute does not authorize the in- 

7. Actions. vestment of guardianship money in a 

partnership, and an order of chancery 
1. In general. court so authorizing is void. Shemper v. 

A chancellor did not abuse his discretion Hancock Bank, 206 Miss. 775, 40 So. 2d 
in removing a conservator where invento- 742 (1949). 

ries were not timely filed and no reason The provision of the statute requiring a 
was given therefor, the conservator failed guardian to apply to the chancery court or 
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the chancellor for authority so to do before 
investing the funds of his ward is manda- 
tory. Brewer v. Herron, 171 Miss. 435, 157 
So. 522 (1934). 

Purpose of statutory requirement that 
guardian receive authority from chancery 
court or chancellor before investing wards' 
funds was to make it precedent duty of 
chancellor to supervise investment of 
wards' funds as security to be taken, and 
not to leave it to his subsequent discretion 
as to best way to protect wards' interests 
after loan had been made and funds ex- 
pended. Brewer v. Herron, 171 Miss. 435, 
157 So. 522 (1934). 

2. Order or approval of court. 

A minor is not bound by her guardian's 
purchase of bank stock, even if such pur- 
chase should be sanctioned by the chan- 
cery court, because of the liability of stock- 
holders which is imposed by law. Dorsey v. 
Murphy, 188 Miss. 291, 194 So. 603 
(1940). 

Guardian held liable to ward for premi- 
ums paid on ward's life policy, notwith- 
standing chancellor had authorized pro- 
curement of policy and expenditures 
thereunder, since investments in life poli- 
cies are not specified in statute authoriz- 
ing investments by guardian, but what- 
ever value policy had, inured to benefit of 
guardian. In re Guardianship of Home, 
178 Miss. 714, 173 So. 660 (1937). 

Evidence held to justify decree holding 
sureties on bond of incompetent's guard- 
ian liable for guardian's conversion of in- 
competent's funds, notwithstanding 
court's orders allowing guardian to borrow 
incompetent's funds, on ground that 
guardian appropriated funds to his own 
personal use as fast as he received money 
for incompetent, and hence orders were 
void for fraud in procuring them because 
of failure to disclose previous conversion 
of funds. Reily v. Crymes, 176 Miss. 133, 
168 So. 267 (1936). 

Sureties held not relieved from liability 
on bond of incompetent's guardian for 
guardian's conversion of incompetent's 
funds prior to time when court issued 
orders allowing guardian to borrow such 
funds on ground that court without sure- 
ties' knowledge or consent made improvi- 
dent orders releasing security given by 
guardian until security became inade- 



quate to cover amount converted. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

Statutory requirement that guardian 
apply to chancery court, or chancellor, for 
authority before investing ward's funds 
being mandatory, guardian is liable for 
any loss resulting from inadequacy of se- 
curity where loan is made without an 
antecedent order, notwithstanding subse- 
quent order approving annual or final 
account. Brewer v. Herron, 171 Miss. 435, 
157 So. 522 (1934). 

No stockholder's liability rested on 
guardian or ward where orders relating to 
investment of ward's funds in bank stock 
were invalid and ward, aged 20, repudi- 
ated investment. Carlisle v. Love, 170 
Miss. 621, 155 So. 197 (1934). 

Court's orders, allowing insane person's 
guardian to borrow ward's funds, held not 
void on their face. Pan-American Life Ins. 
Co. v. Crymes, 169 Miss. 701, 153 So. 803 
(1934). 

Where guardian applied to chancellor 
with reasonable promptness for order au- 
thorizing time deposit of ward's money in 
state bank, deposit of money in bank in 
meantime was authorized, particularly 
where deposit was then protected by state 
bank depositors' guaranty fund. In re 
Adams' Guardianship, 169 Miss. 20, 152 
So. 836 (1934). 

Chancellor's order authorizing guard- 
ian to deposit ward's money in state bank 
on time deposit protected guardian there- 
after so long as reputation of bank re- 
mained good and deposit was secured by 
bank depositors' guaranty fund. In re 
Adams' Guardianship, 169 Miss. 20, 152 
So. 836 (1934). 

Guardian not presenting accounts as 
due and not charging himself, even in 
final account, with interest, could not 
have benefit of order permitting predeces- 
sor guardian to deposit money at 4 per 
cent. White v. Moore, 164 Miss. 272, 144 
So. 696 (1932). 

3. Liability. 

Compound interest ordinarily is charge- 
able in cases of fraud, gross negligence, or 
abuse of trust on the part of the guardian, 
but only simple interest will be charged in 
cases of simple neglect of duty without 
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fraud or intentional misconduct. Jones v. 
Parker, 216 Miss. 64, 61 So. 2d 681 (1952). 

Where funds of mentally incompetent 
ward were commingled with those of 
guardian without any arrangement for 
borrowing such funds, estate of deceased 
guardian was chargeable with interest of 
six per cent per annum on amounts re- 
ceived by guardian from time to time less 
expenditures made for maintenance of 
ward and in absence of fraud or inten- 
tional misconduct, the interest allowed 
should not be compounded. Jones v. Par- 
ker, 216 Miss. 64, 61 So. 2d 681 (1952). 

Where guardian of a minor ward depos- 
ited ward's estate in bank on time deposit 
at 4 per cent interest per annum, and 
thereafter withdrew such deposit without 
authority of the chancery court, and such 
guardian failed to file annual account or 
have expenditures for ward's mainte- 
nance, support and education approved by 
the court, guardian is liable for the 
amount so deposited with interest at 4 per 
cent from the time it was deposited in the 
bank until withdrawn therefrom, and 
thereafter he is liable for 8 per cent inter- 
est per annum. Welch v. Childers, 195 
Miss. 415, 15 So. 2d 690 (1943). 

A guardian's purchase of bank stock 
with funds of his ward, without the con- 
sent of the chancery court, was void, and 
the guardian and bank were liable under 
this section [Code 1942, § 421], with in- 
terest at the rate of 8 per cent per annum 
from the date of the sale of the stock. 
Dorsey v. Murphy, 188 Miss. 291, 194 So. 
603 (1940). 

The liability of a guardian for the inter- 
est, under the statute, does not cease on 
the termination of the guardianship by 
the expiration or removal of the ward's 
disability, but continues until the debt be 
paid. Boyd v. Hawkins, 60 Miss. 277 
(1882). 

4. — Failure to invest surplus. 

National bank acting as guardian treat- 
ing ward's funds as ordinary deposit held 
liable for 8 per cent interest up to time 
bank closed. Fidelity & Deposit Co. v. 
Deposit Guar. Bank & Trust Co., 164 
Miss. 286, 144 So. 700, 85 A.L.R. 860 
(1932). 

Claim against insolvent bank as guard- 
ian for interest on guardianship funds 



should be paid pro rata with other unse- 
cured creditors and depositors. Fidelity & 
Deposit Co. v. Deposit Guar. Bank & Trust 
Co., 164 Miss. 286, 144 So. 700, 85 A.L.R. 
860 (1932). 

Where bank, guardian, became insol- 
vent, but receiver paid principal to new 
guardian, surety held entitled to compel 
bank or legal representative to pay inter- 
est on guardianship funds. Fidelity & De- 
posit Co. v. Deposit Guar. Bank & Trust 
Co., 164 Miss. 286, 144 So. 700, 85 A.L.R. 
860 (1932). 

Guardian not showing use made of 
ward's money held chargeable with 8 per 
cent interest. White v. Moore, 164 Miss. 
272, 144 So. 696 (1932). 

5. — Insolvency of depository. 

A prudent guardian acting with average 
business judgment, under the sanction of 
the chancery court as directed by this 
section [Code 1942, § 421], would be ac- 
quitted of responsibility for such losses as 
are necessarily incurred in the reorgani- 
zation of a bank in which funds of a ward 
have been deposited. Dorsey v. Murphy, 
188 Miss. 291, 194 So. 603 (1940). 

Where the guardian was not authorized 
by the chancery court to deposit, on time 
certificates, the first instalment payment 
of 20 per cent under a freezing agreement 
plan, the guardian and the bank were 
liable for that sum of money so redepos- 
ited with interest at 8 per cent. Dorsey v. 
Murphy, 188 Miss. 291, 194 So. 603 
(1940). 

The fact that the disability of a minor 
ward was removed by the chancery court, 
together with the fact that she signed and 
approved the final account of her guard- 
ian, did not bind her as to the use of her 
funds for the improper purchase of bank 
stock by her guardian and the improper 
deposit of her funds under a freezing 
agreement, where the guardian did not 
make full disclosure to the ward of the 
exact status of his account so approved 
and she was not advised of the value of the 
securities. Dorsey v. Murphy, 188 Miss. 
291, 194 So. 603 (1940). 

Where guardian was warned that state 
bank was in failing condition at least 
three weeks before it closed, and time 
deposit was not protected by bank deposi- 
tors' guaranty fund, her failure to act 
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promptly in accordance with changed con- 
dition made her liable for resulting loss, 
plus six per cent interest, less any legal 
expenditures for ward. In re Adams' 
Guardianship, 169 Miss. 20, 152 So. 836 
(1934). 

Guardian, on being warned that state 
bank in which ward's money was on time 
deposit was in failing condition, should 
have taken note of fact that theretofore 
bank depositors' guaranty law had been 
suspended. In re Adams' Guardianship, 
169 Miss. 20, 152 So. 836 (1934). 

Where guardian deposited money in C 
Bank under order of chancellor permitting 
such deposit and providing "the court does 
not relieve" the guardian of his bondsmen, 
sureties were not liable for loss due to 
failure of C Bank as the court could not 
add to their liability without their con- 
sent. Cohn v. Winslow, 115 Miss. 275, 76 
So. 264 (1917). 

Mere failure of bank depository of 
ward's funds, did not operate ipso facto as 
breach of guardian's bond. United States 
Fid. & Guar. Co. v. Jackson, 111 Miss. 752, 
72 So. 150 (1916). 

6. — Conversion. 

When guardian converts ward's money 
to his personal use without previously 
having arranged by proper proceeding to 
borrow funds on security approved by 
court, guardian is guilty of breach of his 
bond, and guardian and his bondsmen are 
liable as in debt for money converted and 
such debt cannot be released except on 
payment thereof in money. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

Except as authorized by statute, guard- 
ian has no right to convert money of his 
ward to his own use and to spend it for his 
own personal purposes, and when he does 
so, it is as much an "embezzlement" as 
when treasurer of corporation or other 



fiduciary of funds does the like. Reily v. 
Crymes, 176 Miss. 133, 168 So. 267 
(1936). 

Court may aid bondsmen of guardian 
who has converted ward's money without 
authority by accepting security for ac- 
crued debt from guardian, and enforcing it 
in behalf of bondsmen, but court has no 
power to release obligation of bondsmen 
on such security however ample, and lia- 
bility continued until satisfied by pay- 
ment and security of payment by mort- 
gage or deed of trust on property, however 
adequate at time, is not such "payment." 
Reily v. Crymes, 176 Miss. 133, 168 So. 
267 (1936). 

7. Actions. 

Bill for loss from unauthorized loan 
made by former guardian out of guardian- 
ship funds was not prematurely brought 
where exact amount of loss could be deter- 
mined in pending suit by staying proceed- 
ings against former guardian until fore- 
closure of deed of trust securing loan could 
be made, or bill amended so as to autho- 
rize sale of security or foreclosure of deed 
of trust by court for credit of proceeds of 
sale on note for which loan was given. 
Brewer v. Herron, 171 Miss. 435, 157 So. 
522 (1934). 

In suit by new guardian to recover from 
insolvent bank, former guardian, interest 
upon guardianship funds, bank was un- 
necessary party; receiver being represen- 
tative of all parties. Fidelity & Deposit Co. 
v. Deposit Guar. Bank & Trust Co., 164 
Miss. 286, 144 So. 700, 85 A.L.R. 860 
(1932). 

Wards could not maintain suit against 
guardian and surety to recover funds lost 
by failure of bank before termination of 
guardianship. United States Fid. & Guar. 
Co. v. Jackson, 111 Miss. 752, 72 So. 150 
(1916). 



RESEARCH REFERENCES 



ALR. Guardian's liability for interest 
on ward's funds. 72 A.L.R.2d 757. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward§§ 154-157. 

13 Am. Jur. PI & Pr Forms (Rev), 



Guardian and Ward, Forms 381 et seq. 
(investment of funds). 

CJS. 39 C.J.S., Guardian and Ward 
§§ 89, 109, 110. 
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§ 93-13-59. Sale or compromise of doubtful claims. 

Guardians may be empowered by the court, or chancellor in vacation, to 
sell or compromise claims due their wards, on the same proceedings and under 
the same circumstances prescribed in reference to the sale or compromise by 
an executor or administrator of claims belonging to the estate of a deceased 
person. And the guardian in such case is authorized to receive in satisfaction 
of claims, when to the interest of the ward, property, real or personal, the title 
to be taken in the name of the ward. 

SOURCES: Codes, 1880, § 2110; 1892, § 2204; Laws, 1906, § 2421; Hemingway's 
1917, § 1982; Laws, 1930, § 1886; Laws, 1942, ch. 422. 

Cross References — Sale or compromise of claims by executors and administrators, 
see § 91-7-229. 

JUDICIAL DECISIONS 



1. In general. 

Under this statute a guardian may be 
authorized to compromise a claim of the 
ward for wrongful death. Johnson v. Mis- 
sissippi Power Co., 68 F.2d 545 (5th Cir. 
1934); Fox v. Fairchild, 133 Miss. 617, 98 
So. 61 (1923). 

Section 93-13-59 authorizes compro- 
mise of doubtful claims to real property as 
well as to personal property, and such 
compromise can be accomplished by exe- 
cution of quit claim deed. Talbert v. Hen- 
derson, 688 F. Supp. 250 (S.D. Miss. 1987). 

Miss. Code Annotated § 93-13-59, 
which is identical statutory successor to 
§ 422 of Miss. Code of 1942, authorizes 
compromise of doubtful claims to real 
property as well as to personal property, 
and such compromise can be accomplished 
by execution of quit claim deed without 
triggering notice requirements of Miss. 
Code Annotated § 93-13-51. Talbert v. 
Henderson, 688 F. Supp. 250 (S.D. Miss. 
1987). 

Claims authorized in the Mississippi 
Uniform Law on Paternity may be settled 
pursuant to § 93-13-59 which authorizes 
guardians to settle doubtful claims of 
their wards. Atwood v. Hicks ex rel. Hicks, 
538 So. 2d 404 (Miss. 1989). 

A decree dismissing a guardian's suit on 
behalf of incompetent grantors, on the 



ground that an amicable settlement has 
been reached, is subject to collateral at- 
tack where it fails to show that the settle- 
ment has been approved by the court or 
chancellor upon a petition for the purpose. 
Jones' Estate v. Culley, 242 Miss. 822, 134 
So. 2d 723 (1961). 

To make guardian's compromise settle- 
ment effective against wards, judicial 
sanction thereof must be on real, not per- 
functory or merely formal, hearing. Union 
Chevrolet Co. v. Arlington, 162 Miss. 816, 
138 So. 593 (1932). 

As respects compromise, chancellor can- 
not conduct hearing and enter decree 
where no witness in behalf of infants is 
heard, or is adverse to them. Union Chev- 
rolet Co. v. Arlington, 162 Miss. 816, 138 
So. 593 (1932). 

Chancellor properly refused to permit 
settlement for decedent's death made by 
guardian to be interposed in subsequent 
suit to infants' prejudice. Union Chevrolet 
Co. v. Arrington, 162 Miss. 816, 138 So. 
593 (1932). 

Doctrine of indecent haste held inappli- 
cable under circumstances to settlement 
made by decedent's widow in own behalf. 
Union Chevrolet Co. v. Arrington, 162 
Miss. 816, 138 So. 593 (1932). 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and troversy); Form 333 (order granting leave 

Ward §§ 134, 135. to compromise ward's claim). 

13 Am. Jur. PI & Pr Forms (Rev), CJS. 39 C.J.S., Guardian and Ward 

Guardian and Ward, Form 316 (petition or §§ 86,138. 

application for authority to compromise La w Reviews. Symposium on Missis- 
ward's claim); Form 317 (petition or appli- sippi Rules of Civil p r0C edure: Joinder of 
cation for authority to compromise liti- Claims and Parties _ Rules 13> 14> 17 and 
gated controversy); Form 330 (order 18 52 Miss L j 37> March> 1982 
approving compromise of litigated con- 

§ 93-13-61. Removal of ward and property to another county. 

If a guardian desire to remove the person and/or personal property of his 
ward to any county other than that in which he was appointed guardian, he 
may, on petition, be allowed to do so, if the court deem it proper, and it may 
make an order to that effect, on condition that the guardian will qualify in the 
county to which he removes, or it may allow the removal and retain jurisdiction 
over the guardianship. The court of the county to which he removes, on 
production of the order authorizing the removal, may appoint him guardian. 
And when he shall produce to the court which originally appointed him the 
letters of guardianship from the court of the county to which he has removed, 
and make a settlement of his guardianship accounts, he may be discharged 
from his original bond; and thereafter he shall present his inventories and 
accounts to and be under the control of the court of the county to which he has 
removed. And the clerk of the court in which the settlement was made shall 
transmit a certified copy of the settlement, at the cost of the guardian, to the 
clerk of the court in which he was last appointed. 

SOURCES: Codes, 1857, ch. 60, art. 158; 1871, § 1228; 1880, § 2124; 1892, § 2207; 
Laws, 1906, § 2424; Hemingway's 1917, § 1985; Laws, 1930, § 1904; Laws, 
1942, § 441; Laws, 1991, ch. 441, § 1, eff from and after July 1, 1991. 

JUDICIAL DECISIONS 

1. In general. permission is not kidnapping. Hemphill v. 

Guardian's removal of ward from State, 127 Miss. 805, 90 So. 488 (1922). 
county of guardianship without court's 

RESEARCH REFERENCES 

Am Jur. 13 Am. Jur. PI & Pr Forms 
(Rev), Guardian and Ward, Forms 201 et 
seq. (transfer of proceedings). 

§ 93-13-63. Removal of ward and property from state. 

If a guardian desire to remove the person and personal property of his 
ward out of this state, on petition and on his making settlement of his 
guardianship accounts, the court which appointed him may make an order to 
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that effect; but the guardian shall first give a bond, with two sufficient sureties 
residing in this state, in the full value of the ward's personal estate, condi- 
tioned that he will qualify as guardian of the ward in the state or country to 
which he intends removing, and will there present and file in the proper court 
a complete inventory of his ward's property and effects; and, on failure to 
comply with the condition, the bond may be put in suit for the benefit of the 
ward. 

SOURCES: Codes, 1857, ch. 60, art. 159; 1871, § 1229; 1880, § 2125; 1892, § 2208; 
Laws, 1906, § 2425; Hemingway's 1917, § 1986; Laws, 1930, § 1905; Laws, 
1942, § 442. 

RESEARCH REFERENCES 

CJS. 39 C.J.S., Guardian and Ward 
§ 271. 

§ 93-13-65. Seizure of property about to be unlawfully re- 
moved by guardian. 

If the court, chancellor, or clerk be satisfied that any guardian is about to 
remove the property of his ward out of the state without lawful authority, it 
shall be the duty of the court, chancellor, or clerk to issue a precept to the 
sheriff of the proper county, commanding him to seize the property about to be 
removed, and to hold the same in his possession until legally disposed of; and 
the letters of such guardian may be revoked. 

SOURCES: Codes, 1857, ch. 60, art. 145; 1871, § 1213; 1880, § 2101; 1892, § 2199; 
Laws, 1906, § 2415; Hemingway's 1917, § 1976; Laws, 1930, § 1887; Laws, 
1942, § 423. 

Cross References — Removal of property from state by executors or administrators, 
see § 91-7-257. 

§ 93-13-67. Annual accounts; guardian's minimum commis- 
sion. 

Except as herein provided, and as provided in Section 93-13-7, every 
guardian shall, at least once in each year, and oftener if required, exhibit his 
account, showing the receipts of money on account of his ward, and showing 
the annual product of the estate under his management, and the sale or other 
disposition thereof, and showing also each item of his expenditure in the 
maintenance and education of his ward and in the preservation and manage- 
ment of his estate, supported by legal vouchers. In the event that the account 
shall be presented by a bank or trust company which is subject to the 
supervision of the department of bank supervision of the State of Mississippi 
or of the comptroller of the currency of the United States and such account, or 
the petition for the approval of same, shall contain a statement under oath by 
an officer of said bank or trust company showing that the vouchers covering the 
disbursements in the account presented are on file with the said bank or trust 
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company, such bank or trust company shall not be required to file vouchers. 
Provided, however, that said bank or trust company shall produce said 
vouchers for inspection of any interested party or his or her attorney at any 
time during legal banking hours at the office of said bank or trust company; 
and provided, further, that the court on its own motion or on the motion of any 
interested party may require that said vouchers be produced and inspected at 
any hearing of any objections to said annual account. And such accounts shall 
be examined, approved, and allowed by the court in the same way that the 
accounts of executors and administrators are examined, approved, and al- 
lowed. Compliance with the duties required, in this section, of guardian shall 
be enforced by the same means and in the same manner as is provided in 
respect to the accounts of executors and administrators. 

Provided, however, when the funds and personal property of the ward do 
not exceed the sum or value of three thousand dollars ($3,000.00) and there is 
no prospect of further receipt to come into the hands of the guardian other than 
interest thereon, or in guardianships in which the only funds on hand or to be 
received by the guardian are funds paid or to be paid by the department of 
public welfare for the benefit of the ward, the chancery court or chancellor in 
vacation, may, for good cause shown, in his discretion and upon being satisfied 
it is to the best interest and welfare of the ward, authorize the guardian to 
dispense with further such annual accounts, except such as may be a final 
account. Furthermore, the chancery court or chancellor in vacation may so 
dispense with such annual accounts, if the ward's assets consist solely of funds 
on deposit at any banking corporation, building and loan association or savings 
and loan association in this state; have been so deposited under order of the 
court to remain until otherwise ordered; are fully insured; and a certified copy 
of the order to deposit, properly receipted, furnished the depository. And, if the 
court, or chancellor in vacation, shall so authorize the discontinuance of such 
annual accounts, the guardian may, without further order of the court, from 
time to time pay the court costs and bond premiums owing by such estate or 
him as such guardian, and, as well, he may likewise pay such emergency 
obligations as he may have been empowered and allowed to do by necessity 
except for this section; but, he shall not pay from guardianship funds, any 
other sums without further order of such court or chancellor without having 
first obtained order of the court or chancellor to do so. In the event of any 
emergency expenditure, as aforesaid, for the immediate and necessary welfare 
of the ward, the same shall at once be reported to the court, or chancellor in 
vacation, for approval. Furthermore, the court on its own motion or on the 
motion of any interested party may require the resumption and continuance of 
annual accounts, hereunder. 

At the time of any such annual account, the court, or a judge thereof in 
vacation, in its discretion, may allow to the guardian a minimum commission 
of one hundred dollars ($100.00) per annum for its services, anything in the 
statutes of this state to the contrary notwithstanding. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(128); 1857, ch. 60, art. 147; 
1871, §§ 1214, 1215; 1880, § 2103; 1892, § 2222; Laws, 1906, § 2441; Heming- 
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way's 1917, § 2002; Laws, 1930, § 1889; Laws, 1942, § 425; Laws, 1960, ch. 
217, § 1; Laws, 1962, ch. 273; Laws, 1966, ch. 320, § 1; Laws, 1972, ch. 408, 
§ 13; Laws, 1974, ch. 365, eff from and after passage (approved March 18, 
1974). 

Editor's Note — Section 81-1-117 abolished the department of bank supervision, 
and transferred its functions, duties and responsibilities to the department of banking 
and consumer finance. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 

JUDICIAL DECISIONS 



1. In general. 

2. Effect of approval. 

3. Sufficiency. 

4. Particular allowances. 

5. — Minor inaccuracies. 

1. In general. 

Approval of the chancery court of the 
settlement had to be reversed and the 
monies awarded to the mother and her 
children had to be removed from their 
possession and added to the child's estate; 
a neutral conservator had to be appointed 
to replace the mother as conservator, and 
the conservator was required to make a 
quarterly accounting for the sake of pro- 
tection of the estate and the child's inter- 
ests pursuant to Miss. Code Ann. § 93-13- 
67. Butler v. Brantley (In re Brantley), 865 
So. 2d 1126 (Miss. 2004). 

A chancellor did not abuse his discretion 
in removing a conservator where invento- 
ries were not timely filed and no reason 
was given therefor, the conservator failed 
to seek court approval prior to making 
expenditures, and he purchased certifi- 
cates of deposit, invested in stock and sold 
stock without prior approval. Mathews v. 
Williams, 633 So. 2d 1038 (Miss. 1994). 

A minor under guardianship is a ward 
of the chancery court, and all receipts and 
disbursements of his estate are required 
to be under the authority and direction of 
the chancery court or the chancellor in 
vacation. Welch v. Childers, 195 Miss. 415, 
15 So. 2d 690 (1943). 

The expenses for the maintenance and 
support of the ward cannot be proved in 
any other way than that provided by stat- 
ute. Welch v. Childers, 195 Miss. 415, 15 
So. 2d 690 (1943). 

The amount of the expenditures by a 
guardian for the maintenance, support 



and education of his ward must be fixed by 
the court, there being no discretion in the 
guardian. Welch v. Childers, 195 Miss. 
415, 15 So. 2d 690 (1943). 

The guardian of a minor will not be 
permitted to file and have allowed the 
final account of his guardianship where he 
has failed to make annual accounts, as 
required by statute, and the expenditures 
shown by such final accounts were not 
authorized by previous orders of the chan- 
cery court, and are unsupported by any 
voucher. Welch v. Childers, 195 Miss. 415, 
15 So. 2d 690 (1943). 

Guardian not presenting accounts as 
due and not charging himself, even in 
final account, with interest, could not 
have benefit of order permitting predeces- 
sor guardian to deposit money at four per 
cent. White v. Moore, 164 Miss. 272, 144 
So. 696 (1932). 

2. Effect of approval. 

They are final as to the guardian. John- 
son v. Miller, 33 Miss. 553 (1857); Effinger 
v. Richards, 35 Miss. 540 (1858); Crump v. 
Gerock, 40 Miss. 765 (1866). 

The annual settlements, when allowed, 
are prima facie correct as against the 
ward. Austin v. Lamar, 23 Miss. 189 
(1851); Roach v. Jelks, 40 Miss. 754 
(1866). 

3. Sufficiency. 

Sworn account not accompanied by 
vouchers, and not approved by court or- 
der, is insufficient to support guardian's 
claim of credit for expenditures. White v. 
Moore, 164 Miss. 272, 144 So. 696 (1932). 

4. Particular allowances. 

The guardian has no power to bind the 
estate of his ward without the sanction of 
the chancery court or the chancellor, and 
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if the guardian contracts for the mainte- 
nance, support and education of his ward 
without the sanction of the court or chan- 
cellor, the liability therefor is personal to 
him, and he cannot be allowed for it in his 
accounts for the ward. Welch v. Childers, 
195 Miss. 415, 15 So. 2d 690 (1943). 

Where guardian of a minor ward depos- 
ited ward's estate in bank on time deposit 
with 4 per cent interest per annum, and 
thereafter withdrew such deposit without 
authority of the chancery court, and such 
guardian failed to file annual account or 
have expenditures for ward's mainte- 
nance, support and education approved by 
the court, guardian is liable for the 
amount so deposited with interest at 4 per 
cent from the time it was deposited in the 
bank until withdrawn therefrom, and 
thereafter he is liable for 8 per cent inter- 
est per annum. Welch v. Childers, 195 
Miss. 415, 15 So. 2d 690 (1943). 

Guardian held not chargeable with 
stock which was at one time held by 
guardian of ward's father, which stock 
never came to guardian's possession, and 
existence of which was not proven. In re 
Guardianship of Home, 178 Miss. 714, 
173 So. 660 (1937). 

Guardian, who had obtained authoriza- 
tion from chancellor to invest ward's funds 
in savings banks, and in loans, withdrew 
savings accounts because of apprehension 
as to soundness of banks, and whose an- 
nual accounts were not accompanied with 



detailed reports as to loans held not 
chargeable with interest because his ac- 
counts designated as cash assets repre- 
sented by loans, where evidence showed 
that guardian accounted for interest 
which he collected, and that he did not use 
idle money for his own benefit. In re 
Guardianship of Home, 178 Miss. 714, 
173 So. 660 (1937). 

Evidence disclosing that ward's stock 
never paid a dividend after coming into 
hands of guardian, that only offer guard- 
ian ever had for stock was a nominal sum, 
and that guardian was not successful in 
realizing anything in bankruptcy proceed- 
ings of corporation which issued stock, 
held to transfer burden of proof to excep- 
tor to show that at some time something 
could have been obtained out of such 
stock. In re Guardianship of Home, 178 
Miss. 714, 173 So. 660 (1937). 

5. — Minor inaccuracies. 

Inaccuracies in such accounts arising 
from sheer inadvertence or oversight, or 
palpable mistake or miscalculation may, 
in proper cases, be corrected. But if the 
guardian have charged himself in dollars 
and cents, he will not be permitted to 
show by parol that the charge was in 
depreciated bank paper or Confederate 
notes. Bailey v. Dilworth, 18 Miss. (10 S. & 
M.) 404 (1848); Crump v. Gerock, 40 Miss. 
765 (1866); McFarlane v. Randle, 41 Miss. 
411 (1867). 



RESEARCH REFERENCES 



ALR. Guardian's liability for interest 
on ward's funds. 72 A.L.R.2d 757. 

Guardian's authority, without seeking 
court approval, to exercise ward's right to 
revoke trust. 53 A.L.R.4th 1297. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 200 et seq. 

13 Am. Jur. PI & Pr Forms (Rev), 



Guardian and Ward, Forms 561 et seq. 
(initial and intermediate accounts). 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 631 et seq. 
(reimbursement and compensation). 

CJS. 39 C.J.S., Guardian and Ward 
§§ 207 et seq. 



§ 93-13-69. Accounts to be kept separately. 

The accounts of a guardian with each of several wards shall be kept and 
stated separately in all respects; but in the orders or decrees of the court 
respecting such accounts they shall be combined wherever practicable. 

SOURCES: Codes, 1880, § 2104; 1892, § 2194; Laws, 1906, § 2411; Hemingway's 
1917, § 1972; Laws, 1930, § 1888; Laws, 1942, § 424. 
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§ 93-13-71. Vouchers; requirements. 

The vouchers of a guardian required to be filed shall not be received, filed, 
or allowed unless they conform to, or be made to conform to, the requirements 
of law relating to the vouchers of executors and administrators. 

SOURCES: Codes, 1892, § 2224; Laws, 1906, § 2443; Hemingway's 1917, § 2004; 
Laws, 1930, § 1890; Laws, 1942, § 426; Laws, 1960, ch. 217, § 2. 

JUDICIAL DECISIONS 

1. In general. insufficient, and is of no probative value in 

A sworn account not accompanied by support of expenditures for which credit is 

the vouchers required by law, and not claimed. White v. Moore, 164 Miss. 272, 

approved by an order of the court, is 144 So. 696 (1932). 

§ 93-13-73. Vouchers; production for inspection. 

In every case where, under the provisions of this chapter, the filing of 
vouchers is not required, but the court requires that vouchers be produced for 
examination and inspection, it shall be a sufficient compliance with the 
provisions of this chapter if the fiduciary produces and exhibits on a hearing of 
the account pertinent papers or records substantiating every item of disburse- 
ment and the amount thereof. Such papers shall not be lodged of record with 
the clerk, but may be withdrawn by the fiduciary at the conclusion of the 
hearing thereon. The court, in its discretion, may require such fiduciary to file 
such substantiating papers or records, or suitable copies thereof, as the court 
deems necessary for purposes of record. 

SOURCES: Codes, 1942, § 426.5; Laws, 1960, ch. 217, § 11. 

Cross References — Bank or trust company being excused from filing vouchers 
under Uniform Veterans' Guardianship Law, see § 35-5-19. 

Filing of vouchers by executors and administrators, see §§ 91-7-277, 91-7-279, 
91-7-291, 91-7-297. 

§ 93-13-75. When guardianship to cease. 

The powers and duties of every guardian of a minor over the person and 
estate of the ward shall cease and determine when the ward shall arrive at the 
age of twenty-one (21) years, or, in the discretion of the chancellor, may cease 
and determine when the ward shall arrive at the age of eighteen (18) years. 
And the powers and duties of every guardian of the estate of a minor, person 
of unsound mind, or convict of felony, may also cease and determine on the 
approval of the chancery court or of the chancellor in vacation, when the funds 
and personal property, either or both, of the ward do not exceed the sum or 
value of Two Thousand Dollars ($2,000.00) and there is no prospect of further 
receipts to come into the hands of the guardian; provided that the court or 
chancellor, on the approval of the final account of such guardian, shall have 
power to require the property of such minor or adult incompetent, to be 
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delivered to him or to some person, or bank for him, under such conditions and 
restrictions as the court or chancellor may impose; and compliance by the 
guardian with such order shall acquit him and his sureties. Any person or bank 
who under such an order or decree shall receive the money or property of a 
person under such disability shall thereby become amenable to the court for 
the proper disposition of it for the use and benefit of such incompetent; but 
shall not be required to give security therefor unless the court or chancellor 
shall so order. In either event the guardian shall forthwith deliver to the ward, 
or to such person or bank as the court or chancellor may designate, as the case 
may be, all the property of every description of the ward in his hands, and on 
failure, shall be liable to an action on his bond. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(135); 1857, ch. 60, art. 148; 
1871, § 1218; 1880, § 2107; 1892, § 2223; Laws, 1906, § 2442; Hemingway's 
1917, § 2003; Laws, 1930, § 1892; Laws, 1942, § 428; Laws, 1936, ch. 235; 
Laws, 1938, Ex. ch. 54; Laws, 1958, ch. 284; Laws, 1962, ch. 274; Laws, 1978, 
ch. 366, § 1; Laws, 1991, ch. 441, § 2, eff from and after July 1, 1991. 

Cross References — Procedure for restoration to reason and discharge of guardian 
of person for whom guardian has been appointed or who has been found in need of 
mental treatment, see § 93-13-151. 

JUDICIAL DECISIONS 



1. In general. 

Guardian not allowed to make profit out 
of ward's estate, except what is lawfully 
allowed for carrying out his trust. 
Brandau v. Greer, 95 Miss. 100, 48 So. 
519, 21 Am. Ann. Cas. 1118 (1909). 

Where guardian acquires property of 
wards under circumstances raising strong 
suspicion of unfairness, it will not be al- 
lowed to stand when assailed by them. 
Brandau v. Greer, 95 Miss. 100, 48 So. 
519, 21 Am. Ann. Cas. 1118 (1909). 

Where guardian unfairly obtains prop- 
erty of infant wards, ratification must be 
with full knowledge of the facts and the 
law relating thereto, and then will not be 
permitted to stand except on clear proof 
that ratification took place when they 
were free from his influence. Brandau v. 
Greer, 95 Miss. 100, 48 So. 519, 21 Am. 
Ann. Cas. 1118 (1909). 

Wife of guardian cannot acquire prop- 
erty of ward which law forbids him to 
acquire. Brandau v. Greer, 95 Miss. 100, 
48 So. 519, 21 Am. Ann. Cas. 1118 (1909). 



Limitations do not run against action on 
guardian's bond for failure to deliver prop- 
erty until final account had been filed and 
guardian discharged. Pattison v. Clingan, 
93 Miss. 310, 47 So. 503 (1908). 

This section [Code 1942, § 428] contem- 
plates filing of final account when prop- 
erty is turned over. Pattison v. Clingan, 93 
Miss. 310, 47 So. 503 (1908). 

Where a guardian has bought land in 
his own name, partly with his own money 
and partly with money of his ward, on 
coming of age the ward may elect either to 
take a ratable interest in the land or to 
charge upon it the amount of his money so 
used and interest. He cannot elect to take 
the entire land. Fant v. Dunbar, 71 Miss. 
576, 15 So. 30 (1893). 

An infant over eighteen years of age 
who is married, is not by the statute 
enabled to contract generally as an adult, 
yet the scope of his necessities is enlarged. 
Chapman v. Hughes, 61 Miss. 339 (1883). 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 
Ward §§ 80, 81, 83. §§ 36, 39, 40. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 241 et seq. 
(discharge of guardian). 

§ 93-13-77. Final account and settlement. 

When the guardianship shall cease in any manner, the guardian shall 
make a final settlement of his guardianship, by making out and presenting to 
the court, under oath, his final account, which shall contain a distinct 
statement of all the balances of his annual accounts, either as debits or credits, 
and also all other charges, expenditures, and amounts received, and not 
contained in any previous annual account. And the final account shall remain 
on file for the inspection of the ward, and summons for him shall be issued, 
which shall notify him to appear on a day not less than one month after service 
thereof or completion of its publication, and show cause why the final account 
of the guardian should not be allowed and approved. In the event that the 
account shall be presented by a bank or trust company which is subject to the 
supervision of the department of bank supervision of the State of Mississippi 
or of the comptroller of the currency of the United States and such account, or 
the petition for the approval of same, shall contain a statement under oath by 
an officer of said bank or trust company showing that the vouchers covering the 
disbursements in the account presented are on file with the said bank or trust 
company, such bank or trust company shall not be required to file vouchers. 
Provided, however, that said bank or trust company shall produce said 
vouchers for inspection of any interested party or his or her attorney at any 
time during legal banking hours at the office of said bank or trust company, and 
provided, further, that the court on its own motion, or on the motion of any 
interested party, may require that said vouchers be produced and inspected at 
the time of hearing of any objections that may be filed to any final account. And 
the court shall examine the final account, and hear the evidence for and 
against it; and if the court be satisfied, after examination, that the account is 
just and true, shall make a final decree of approval, or may allow only so much 
of the account as is right; and in the decree it shall make an allowance to the 
guardian for his trouble, not exceeding ten per centum (10%) on the value of 
the estate; and shall also decree that the property of the ward shall be 
delivered to him, if not already delivered, and that the guardian be discharged. 
And in like manner, and under like restrictions, it shall be made the duty of an 
executor or administrator of a deceased guardian to make final settlement of 
their testator's or intestate's guardianship accounts in the chancery court in 
which the same may be pending; but any ward arriving at the age of 
twenty-one (21) years may petition the chancery court in which the guardian- 
ship is pending to waive the final settlement required by this section and 
discharge the guardian and his sureties, which petition shall be verified by 
oath, and the court shall grant the same unless there be reason to suspect that 
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the petition was procured by the guardian through fraud or undue influence 
over the ward, in which case the court shall require proof of the good faith 
thereof. 

SOURCES: Codes, Hutchinson's 1848, ch. 36, art. 1(135); 1857, ch. 60, art. 148; 
1871, § 1218; 1880, § 2107; 1892, § 2225; Laws, 1906, § 2444; Hemingway's 
1917, § 2005; Laws, 1930, § 1893; Laws, 1942, § 429; Laws, 1898, ch. 63; 
Laws, 1960, ch. 217, § 3. 

Editor's Note — Section 81-1-117 abolished the department of bank supervision, 
and transferred its functions, duties and responsibilities to the department of banking 
and consumer finance. 

Cross References — Limitation of actions against guardians or their sureties, see 
§ 15-1-27. 

Payment of income tax as prerequisite to approval of final account, see § 27-7-69. 

Income tax upon fiduciary, see § 27-7-69. 

Final account of executor or administrator, see § 91-7-291. 

JUDICIAL DECISIONS 



1. Final account and statement in gen- 

eral. 

2. Notice. 

3. Guardian's commission. 

4. Expenditures by guardian. 

5. Actions on bond. 

6. — Parties. 

7. — Limitation of actions. 

1. Final account and statement in 
general. 

Request for compensation for services 
rendered had to be made at the time a 
final accounting was filed and compensa- 
tion, if any, included in the final decree 
approving the closure of the conservator- 
ship; the conservator made no claim for 
compensation until after the heir filed suit 
against her, many months after the con- 
servatorship was closed, and thus allowed 
the small remainder of the decedent's es- 
tate to be distributed to his heirs without 
making provision for the compensation 
she claimed to have earned. Saunders v. 
Thomas, 853 So. 2d 134 (Miss. Ct. App. 
2003), cert, denied, 852 So. 2d 577 (Ct. 
App. 2003). 

On final settlement the guardian may 
be allowed to correct palpable errors in his 
annual accounts. Crump v. Gerock, 40 
Miss. 765 (1866); McFarlane v. Randle, 41 
Miss. 411 (1867). 

A minor under guardianship is a ward 
of the chancery court, and all receipts and 
disbursements of his estate are required 



to be under the authority and direction of 
the chancery court or the chancellor in 
vacation. Welch v. Childers, 195 Miss. 415, 
15 So. 2d 690 (1943). 

The guardian of a minor will not be 
permitted to file and have allowed the 
final account of his guardianship where he 
has failed to make annual accounts, as 
required by statute, and the expenditures 
shown by such final accounts were not 
authorized by previous orders of the chan- 
cery court, and are unsupported by any 
voucher. Welch v. Childers, 195 Miss. 415, 
15 So. 2d 690 (1943). 

Settlement between administrator de- 
laying settlement of estate and distribu- 
tee, just reaching majority, must be closely 
scrutinized, and burden of proving good 
faith rested upon administrator. Russell v. 
Russell, 164 Miss. 335, 144 So. 542 (1932). 

Settlement whereby administrator 
falsely representing himself as solvent 
gave distributee, just reaching majority, 
personal note, held properly canceled. 
Russell v. Russell, 164 Miss. 335, 144 So. 
542 (1932). 

When an order accepting a guardian's 
resignation provides that he and his sure- 
ties be discharged upon payment and de- 
livery to his successor, when appointed, of 
all money and effects of his ward in his 
hands, the guardian, until such payment 
and delivery, may reduce to judgment the 
promissory notes belonging to the ward 
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and have execution thereon. Longino v. 
Delta Bank, 75 Miss. 407, 23 So. 178 
(1898). 

Where a guardian makes final settle- 
ment with a ward who has become adult, 
and the ward appears and files an answer 
and admits the correctness of the account, 
and afterwards files a bill denying the 
payment and seeking to surcharge the 
account, a decree dismissing the bill and 
refusing to open the account is correct, if 
the evidence establishes the truth of the 
answer. Gilleylen v. McKinney, 74 Miss. 
764, 21 So. 918 (1897). 

2. Notice. 

In a proceeding by an executor to revoke 
the letters of guardianship of the estate of 
the testator's son who was alleged to be 
the devisee and legatee of the bulk of the 
estate, and who was adjudged insane, the 
executor's motion to include, by amend- 
ment to his petition, the file in proceed- 
ings whereby the guardian was appointed 
for insane ward, was properly overruled, 
even though the executor was not served 
with process. Frierson v. Moorhead, 211 
Miss. 811, 51 So. 2d 925 (1951), error 
overruled 211 Miss. 811, 52 So. 2d 833. 

A final settlement cannot be made until 
after process on the ward. Moore v. Cason, 
2 Miss. (1 Howard) 53 (1834). 

3. Guardian's commission. 

An agreement between the guardian on 
the one side and his female ward and her 
husband on the other, fixing the amount of 
commissions due the former may be en- 
forced against the ward, though made 
during her minority, if such amount be 
within the limit prescribed by the statute, 
and it be not shown that the agreement 
was obtained by imposition. Hudson v. 
Strickland, 58 Miss. 186 (1880). 

4. Expenditures by guardian. 

The amount of the expenditures by a 
guardian for the maintenance, support 
and education of his ward must be fixed by 
the court, there being no discretion in the 
guardian. Welch v. Childers, 195 Miss. 
415, 15 So. 2d 690 (1943). 

The expenses for the maintenance and 
support of the ward cannot be proved in 
any other way than that provided by stat- 
ute. Welch v. Childers, 195 Miss. 415, 15 
So. 2d 690 (1943). 



The guardian has no power to bind the 
estate of his ward without the sanction of 
the chancery court or the chancellor, and 
if the guardian contracts for the mainte- 
nance, support and education of his ward 
without the sanction of the court or chan- 
cellor, the liability therefor is personal to 
him, and he cannot be allowed for it in his 
accounts for the ward. Welch v. Childers, 
195 Miss. 415, 15 So. 2d 690 (1943). 

Where guardian of a minor ward depos- 
ited ward's estate in bank on time deposit 
with 4 per cent interest per annum, and 
thereafter withdrew such deposit without 
authority of the chancery court, and such 
guardian failed to file annual account or 
have expenditures for ward's mainte- 
nance, support and education approved by 
the court, guardian is liable for the 
amount so deposited with interest at 4 per 
cent from the time it was deposited in the 
bank until withdrawn therefrom, and 
thereafter he is liable for 8 per cent inter- 
est per annum. Welch v. Childers, 195 
Miss. 415, 15 So. 2d 690 (1943). 

5. Actions on bond. 

6. — Parties. 

The state, although nominally the obli- 
gee, is not a necessary party to a suit in 
chancery on the bond of the chancery clerk 
acting as guardian of minors to recover 
their estate. Only those who have some 
concern in the litigation, or whose pres- 
ence is necessary to do justice between the 
parties in interest are necessary parties. 
Patty v. Williams, 71 Miss. 837, 15 So. 43 
(1894). 

In a chancery suit by wards on the bond 
of their former guardian to recover their 
estate, they may join as defendants volun- 
tary grantees of a deceased surety, in 
order to subject property in their hands so 
conveyed. Patty v. Williams, 71 Miss. 837, 
15 So. 43 (1894). 

7. — Limitation of actions. 

Before a final account of the guardian 
the statute of limitations does not run in 
favor of the surety as against the ward. 
Bell v. Rudolph, 70 Miss. 234, 12 So. 153 
(1892). 

The statute of limitations does not begin 
to run against the ward, in favor of either 
principal or surety, for the breach of a 
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guardian's bond by the failure of the 
guardian to deliver the estate to the ward 
on his arriving at the age of majority, until 
after such guardian has made a final 



account and settlement of his guardian- 
ship with the proper court. Nunnery v. 
Day, 64 Miss. 457, 1 So. 636 (1887). 



RESEARCH REFERENCES 



ALR. Conclusiveness of allowance of 
account of trustee or personal representa- 
tive as respects self-dealing in assets of 
estate. 1 A.L.R.2d 1060. 

Guardian's liability for interest on 
ward's funds. 72 A.L.R.2d 757. 

Judgment in guardian's final account- 
ing proceedings as res judicata in ward's 
subsequent action against guardian. 34 
A.L.R.4th 1121. 

Guardian's authority, without seeking 
court approval, to exercise ward's right to 
revoke trust. 53 A.L.R.4th 1297. 

Validity of inter vivos gift by ward to 
guardian or conservator. 70 A.L.R.4th 
499. 

Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward § 171 et seq. 



13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 591 et seq. 
(final account); Forms 601 et seq. (settle- 
ment of accounts); Forms 631 et seq. (re- 
imbursement and compensation). 

9 Am. Jur. Legal Forms 2d, Guardian 
and Ward, § 133:85 (settlement agree- 
ment on termination of guardianship be- 
tween guardian and former minor ward). 

CJS. 39 C.J.S., Guardian and Ward 
§ 207 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Joinder of 
Claims and Parties — Rules 13, 14, 17 and 
18. 52 Miss. L. J. 37, March, 1982. 



§ 93-13-79. Solicitor's fees allowable. 

In annual or final settlements all guardians shall be entitled to credit for 
solicitor's fees paid or allowed, and all the provisions of law in respect to such 
fees in cases of the administration of the estates of deceased shall apply to 
guardianships. 

SOURCES: Codes, 1892, § 2221; Laws, 1906, § 2439; Hemingway's 1917, § 2000; 
Laws, 1930, § 1891; Laws, 1942, § 427; Laws, 1882, p. 113. 

Cross References — Credit for attorneys' fees paid by executors or administrators, 
see § 91-7-281. 

Compensation of guardian of lunatic or habitual drunkard, see § 93-13-133. 

JUDICIAL DECISIONS 



1. In general. 

Attorney's fees in the management of 
statutory estates are not a charge upon 
the estate itself, but are personal obliga- 
tions of the administrator or executor or 
guardian, and an allowance for attorney's 
fees must be done on the request or peti- 
tion of the administrator or executor or 
guardian and not on the direct petition of 
the attorney himself. Hutton v. Gwin, 188 
Miss. 763, 195 So. 486 (1940). 



Where the testator prescribed that his 
wife should be the guardian of the person 
and estate of his minor son until he should 
become twenty-one years of age and 
should give a bond as guardian effective 
during that time, and that after the minor 
had reached his majority the guardian 
should thereupon become trustee and 
should give bond as such trustee until the 
son should become thirty-one years old, at 
which time the balance of the estate was 
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to be distributed, period of minority con- direct petition of the attorney himself, 

stituted a statutory guardianship and at- Hutton v. Gwin, 188 Miss. 763, 195 So. 

torney's fees for services rendered during 486 (1940). 
that period could not be allowed on the 

RESEARCH REFERENCES 

ALR. Amount of attorneys' compensa- 14 Am. Jur. PI & Pr Forms (Rev), Incom- 

tion in matters involving guardianship petent Persons, Form 297.1 (affidavit — in 

and trusts. 57 A.L.R.3d 550. support of motion for order directing pay- 
Am Jur. 39 Am. Jur. 2d, Guardian and ment of attorney fees). 

Ward § 182. 13 Am. Jur. & Pr Forms (Rev), Guardian 

13 Am. Jur. PI & Pr Forms (Rev), an d Ward, Forms 634, 635 (affidavit in 

Guardian and Ward, Form 636.1 (notice support of application to obtain allowance 

— motion for order directing payment of f attorney's fees). 

attorney fees); Form 637.1 (affidavit — in CJg 39 CJ>S " Guardian and Ward 

support of motion for order directing pay- § 217 

ment of attorney fees). 

PERSONS IN NEED OF MENTAL TREATMENT 

Sec. 

93-13-111. Appointment of guardians of person and estate, or either, for persons in 
need of mental treatment. 

§ 93-13-111. Appointment of guardians of person and estate, 
or either, for persons in need of mental treatment. 

The chancellor may appoint guardians of the person and estate, or either, 
of persons found to be in need of mental treatment as denned in Section 
41-21-61 et seq. and incapable of taking care of his person and property, upon 
the motion of the chancellor or clerk of the chancery court, or upon the 
application of relatives or friends of such persons or upon the application of any 
other interested party. Such proceeding may be instituted by any relative or 
friend of such person or any other interested party by the filing of a sworn 
petition in the chancery court of the county of the residence of such person, 
setting forth that such person is in need of mental treatment and incapable of 
taking care of his person and estate, or either. Upon the filing of such petition, 
the chancellor of said court shall, by order, fix the day, time and place for the 
hearing thereof, either in term-time or in vacation, and the person who is 
alleged to be in need of mental treatment and incapable of taking care of his 
person or property shall be summoned to be and appear before said court at the 
time and place fixed, which said summons shall be served upon such person 
not less than five (5) days prior to the date fixed for such hearing. At such 
hearing all interested parties may appear and present evidence as to the truth 
and correctness of the allegations of the said petition. If the chancellor should 
find from the evidence that such person is in need of mental treatment and 
incapable of taking care of his estate and person, or either, the chancellor shall 
appoint a guardian of such person's estate and person, or either, as the case 
may be. In such cases, the costs and expenses of the proceedings shall be paid 
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out of the estate of such person if a guardian is appointed. If a guardian is 
appointed and such person has no estate, or if no guardian is appointed, then 
such costs and expenses shall be paid by the person instituting the proceed- 
ings. 

SOURCES: Laws, 1976, ch. 376, § 1, eff from and after passage (approved April 
26, 1976). 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in a statutory reference. The reference in the first sentence, 
to "Section 41-21-61(c)" was changed to "Section 41-21-61 et seq."The Joint Committee 
ratified the correction at its April 28, 1999 meeting, and the section has been reprinted 
in the supplement to reflect the corrected language. 

Cross References — Commitment of persons in need of mental treatment, see 
§§ 41-21-61 et seq. 

Procedure for restoration to reason and discharge of guardian of person for whom 
guardian has been appointed or who has been found in need of mental treatment, see 
§ 93-13-151. 

Authority of courts to impose fee for any court-ordered home study relating to child 
custody matters, see § 93-17-12. 

JUDICIAL DECISIONS 



I. Under Current Law. 
1.-10. [Reserved for future use] . 

II. UNDER FORMER LAW. 

11. Appointment generally. 

12. Proceedings before clerk. 

13. Evidence. 

14. Appeal. 

15. Costs. 

16. Removal. 

I. Under Current Law. 
1.-10. [Reserved for future use]. 
II. UNDER FORMER LAW. 

11. Appointment generally. 

The chancery court of the county in 
which a mental incompetent resided had 
jurisdiction of a proceeding by the sheriff, 
who had possession of incompetent's prop- 
erty, for the appointment of a guardian for 
the incompetent's estate and person, and 
since the chancellor had taken jurisdic- 
tion, the subsequent appointment by the 
chancery clerk of another county of an- 
other as guardian was ineffective. Swaney 
v. White, 230 Miss. 865, 92 So. 2d 453 
(1957). 

In a proceeding by an executor to revoke 



the letters of guardianship of the estate of 
the testator's son who was alleged to be 
the devisee and legatee of the bulk of the 
estate, and who was adjudged insane, the 
executor's motion to include, by amend- 
ment to his petition, the file in proceed- 
ings whereby the guardian was appointed 
for insane ward, was properly overruled, 
even though the executor was not served 
with process. Frierson v. Moorhead, 211 
Miss. 811, 51 So. 2d 925 (1951), error 
overruled 211 Miss. 811, 52 So. 2d 833. 

The statute [Code 1942, § 430] does not 
require that notice of the application for 
the appointment of a guardian be given to 
a person who has been adjudicated upon 
inquisition to be of unsound mind, and 
there is no good reason why such notice 
should be required in cases where ap- 
pointment is made immediately after the 
adjudication of insanity. Kimbrough v. 
Wright, 211 Miss. 63, 50 So. 2d 909 (1951). 

Under this section [Code 1942,§ 430] 
no preference is given to the nearest of kin 
in the appointment of a guardian to an 
adjudged lunatic, the power of appoint- 
ment being confided to the discretion of 
the chancery court so long as not palpably 
abused. Barney v. Barney, 203 Miss. 228, 
33 So. 2d 823 (1948). 
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The refusal of the chancellor to appoint 
either the wife or the daughter of a lunatic 
as guardian was not abuse of discretion 
where their own testimony sufficiently 
showed that neither of them possessed the 
mental capacity which would make them 
competent for appointment. Barney v. 
Barney, 203 Miss. 228, 33 So. 2d 823 
(1948). 

Proceeding under this section [Code 
1942, § 430] can be instituted only by 
person interested such as public officer or 
relative or friend of alleged lunatic; chan- 
cery court may appoint guardian for per- 
son adjudged insane. Baum v. Greenwald, 
95 Miss. 765, 49 So. 836 (1909). 

To justify the appointment of a guardian 
the evidence must clearly establish un- 
soundness of mind or inability to care for 
himself or property. Baum v. Greenwald, 
95 Miss. 765, 49 So. 836 (1909). 

The next of kin has no legal right to the 
guardianship of a person or estate of a 
lunatic, but the power of appointment is 
confided to the discretion of the chancery 
court. Muse v. Muse, 76 Miss. 372, 24 So. 
168 (1898). 

12. Proceedings before clerk. 

This proceeding may be instituted be- 
fore chancery court or the clerk; when 
instituted before clerk jury must report to 
clerk who must enter their finding on his 
minutes and report same at next sitting of 
chancery court for approval or rejection; 
clerk cannot set aside verdict or enter 
decree other than in accordance with it. 
Baum v. Greenwald, 95 Miss. 765, 49 So. 
836 (1909). 

In proceeding before clerk not necessary 
to reduce testimony to writing, but where 
done is part of record and may be consid- 
ered by chancellor on motion for approval. 
Baum v. Greenwald, 95 Miss. 765, 49 So. 
836 (1909). 



13. Evidence. 

Evidence must clearly establish un- 
soundness of mind and inability of person 
to care for himself or property to justify 
appointment of guardian. Baum v. 
Greenwald, 95 Miss. 765, 49 So. 836 
(1909). 

14. Appeal. 

While a chancellor might take notice of 
a petition filed by a person who does not 
have some legitimate present or prospec- 
tive interest in a lunatic's estate, or who 
does not have some personal responsibil- 
ity to the estate, care or welfare of the 
lunatic, for the removal of a guardian, 
such stranger would have no privilege to 
appeal should the chancellor refuse to do 
so. Barney v. Barney, 203 Miss. 228, 33 So. 
2d 823 (1948). 

Any appeal by the guardian or next 
friend of a person of an unsound mind is 
within the saving of the statute of limita- 
tions. Such appeal is of the non compos 
mentis, though taken by his representa- 
tive. Finney v. Speed, 71 Miss. 32, 14 So. 
465 (1893). 

15. Costs. 

Individual bringing proceeding must be 
taxed with costs where evidence does not 
establish incompetency of alleged insane 
person. Baum v. Greenwald, 95 Miss. 765, 
49 So. 836 (1909). 

16. Removal. 

The person who in his own name would 
petition to have a guardian of an estate 
removed must be a person who has some 
legitimate interest present or prospective 
in that estate, or who has some personal 
responsibility as regards the estate or the 
care or welfare of the lunatic. Barney v. 
Barney, 203 Miss. 228, 33 So. 2d 823 
(1948). 



RESEARCH REFERENCES 



ALR. Mental condition which will jus- 
tify the appointment of guardian, commit- 
tee, or conservator of the estate for an 
incompetent or spendthrift. 9 A.L.R.3d 
774. 

Priority and preference in appointment 
of conservator or guardian for an incom- 
petent. 65 A.L.R.3d 991. 



Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 19 et seq. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 51 et seq. 
(petition or application — for appointment 
of guardian, committee, or conservator — 
insane or incompetent person). 

13 Am. Jur. PI & Pr Forms (Rev), 
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Guardian and Ward, Forms 51 et seq. CJS. 57 C.J.S., Insane Persons §§ 108 

(appointment of guardian for incompetent et seq. 

person). 

INCOMPETENT PERSONS, CONVICTS, DRUNKARDS AND DRUG 

ADDICTS 

Sec. 

93-13-121. Incompetent adult; appointment of guardian. 

93-13-123. Persons of unsound mind; guardian for nonresident. 

93-13-125. Persons of unsound mind; guardian for resident confined but not 
properly adjudged mentally unsound. 

93-13-127. Persons of unsound mind; qualifications and powers of guardians; 
jurisdiction and powers of court. 

93-13-128. Persons of unsound mind; guardianship unaffected by statutory provi- 
sions for commitment of persons in need of mental treatment. 

93-13-129. Persons of unsound mind; appointment of clerk where no guardian will 
qualify. 

93-13-131. Drunkards and drug addicts; appointment of guardian; confinement in 
asylum. 

93-13-133. Persons of unsound mind, drunkards and drug addicts; when guardian- 
ship to cease. 

93-13-135. Convicts; appointment of guardian; when guardianship to cease. 

93-13-137. Renumbered § 93-13-38. 

§ 93-13-121. Incompetent adult; appointment of guardian. 

In any case where a guardian has been appointed for an adult person by 
a court of competent jurisdiction of any state and such adult thereafter, at the 
time of filing the petition provided for in this section, is a resident of this state, 
and is incompetent to manage his or her estate, the chancery court of the 
county of the domicile of such adult shall have jurisdiction and authority to 
appoint a guardian for such incompetent adult upon the conditions hereinafter 
specified; provided that infirmities of old age shall not be considered elements 
of infirmities. 

The petition for the appointment of a guardian under the provisions of this 
section shall be filed by the incompetent or his guardian in the office of the 
clerk of the chancery court in the county of the residence of the incompetent 
and process shall be served as provided in Section 93-13-281, unless joined in 
by that person or those persons therein prescribed. 

Upon the return day of the process, the chancellor, if in vacation, or the 
court, if in term time, shall cause the applicant to appear in person and then 
and there examine such applicant and all interested parties, and if after such 
examination the chancellor, in vacation, or the court, in term time, be of the 
opinion that the applicant is incompetent to manage his or her estate, then it 
shall be the duty of the court to appoint a guardian of the estate of such 
applicant; provided, however, that in no instance shall the court have authority 
to appoint a guardian under the provisions of this section unless it shall 
examine the applicant in person, and find after such examination that such 
applicant is incompetent to manage his or her estate. 
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A guardian appointed under the provisions of this section shall be required 
to make and file annual accounts of his acts and doings as in case of guardians 
for insane persons. 

SOURCES: Codes, 1942, § 434; Laws, 1938, ch. 263; Laws, 1972, ch. 408, § 14, eff 
from and after July 1, 1972. 

Cross References — Revocation of a power of attorney by the appointment of a 
conservator, general guardian or guardian for a disabled or incompetent principal, see 
§ 87-3-113. 

Appointment of guardians for persons in need of mental treatment, see § 93-13-111. 

Procedure for restoration to reason and discharge of guardian of person for whom 
guardian has been appointed or who has been found in need of mental treatment, see 
§ 93-13-151. 

JUDICIAL DECISIONS 

1. In general. § 93-13-121 for incompetent adults. Har- 

Guardians may be appointed under vey v. Meador, 459 So. 2d 288 (Miss. 1984). 

RESEARCH REFERENCES 

ALR. Termination of continuing guar- rental duty to support child. 48 A.L.R.4th 

anty by appointment of guardian or con- 919. 

servator for guarantor. 55 A.L.R.3d 344. Am Jur. 13 Am. Jur. PI & Pr Forms 

Priority and preference in appointment (Rev), Guardian and Ward, Forms 51 et 

of conservator or guardian for an incom- seq. (petition or application — for appoint- 

petent. 65 A.L.R.3d 991. ment of guardian, committee, or conserva- 

Validity of guardianship proceeding tor — insane or incompetent person), 

based on brainwashing of subject by reli- 9 Am. Jur. Legal Forms 2d, Guardian 

gious, political, or social organization. 44 and Ward § 133:47 (appointment of 

A.L.R.4th 1207. guardian for incompetent person — certi- 

Postmajority disability as reviving pa- fication by doctor). 

§ 93-13-123. Persons of unsound mind; guardian for nonresi- 
dent. 

The chancery court of any county in which may be situated the property or 
any part thereof, or debt due to, or right of action of any person who shall have 
been adjudicated to be of unsound mind by proper proceedings in another 
state; or of a citizen of this state of unsound mind who is confined out of this 
state in an asylum for the insane, shall have jurisdiction to appoint a guardian 
of the estate of such person of unsound mind. The chancery court of the county 
of residence of such persons shall likewise have the aforementioned jurisdic- 
tion. 

SOURCES: Codes, Hemingway's 1917, § 397; Laws, 1930, § 1896; Laws, 1942, 
§ 432; Laws, 1914, ch. 159; Laws, 1920, ch. 317; Laws, 1956, ch. 210, §§ 1, 2, 
eff. July 1, 1956. 

Cross References — Appointment of guardians for persons in need of mental 
treatment, see § 93-13-111. 
Another section derived from same 1942 code section, see § 93-13-125. 
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Procedure for restoration to reason and discharge of guardian of person for whom 
guardian has been appointed or who has been found in need of mental treatment, see 
§ 93-13-151. 

JUDICIAL DECISIONS 

1. In general. Harvey v. Meador, 459 So. 2d 288 (Miss. 

Guardians may be appointed under 1984). 
§ 93-13-123 for persons of unsound mind. 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 8 Am. Jur. Trials, Incompetency and 

Ward §§ 19 et seq. commitment proceedings, §§ 18 et seq. 

13 Am. Jur. PI & Pr Forms (Rev), CJS. 57 C.J.S., Mental Health §§ 21 et 

Guardian and Ward, Forms 51 et seq. S eq. 
(appointment of guardian for incompetent 
person). 

§ 93-13-125. Persons of unsound mind; guardian for resident 
confined but not properly adjudged mentally unsound. 

The chancery court of any county in which may be situated the property or 
any part thereof, or debt due to, or right of action of any citizens of this state 
who have not been adjudged to be of unsound mind, or may have been so 
adjudged in proceedings which did not fully comply with the law in effect at the 
time of such adjudication, may appoint guardians of the estates of such 
persons, provided such persons: (1) have been continuously confined in a 
mental hospital operated by the State of Mississippi or by the United States 
government within the State of Mississippi for a period of more than one year 
and are still so confined, (2) are of unsound mind, (3) are mentally incapable of 
taking care of their estates, and (4) are incapable of responding to process. 
Such appointment may be made upon the sworn petition of a relative or friend 
of such person or upon the petition of any other interested party and if there 
is attached to such petition a certificate of the director of the hospital in which 
such person is confined showing the existence of the conditions hereinabove 
prescribed, no process upon such person or further proof of incompetency shall 
be required. If at any time it be made to appear to the satisfaction of the court 
that such person has been restored to sanity, such guardianship may be 
terminated and ended as now provided by law. 

SOURCES: Codes, Hemingway's 1917, § 397; Laws, 1930, § 1896; Laws, 1942, 
§ 432; Laws, 1914, ch. 159; Laws, 1920, ch. 317; Laws, 1956, ch. 210, §§ 1, 2, 
eff. July 1, 1956. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-13-123. 

Appointment of guardians for persons in need of mental treatment, see § 93-13-111. 

Procedure for restoration to reason and discharge of guardian of person for whom 
guardian has been appointed or who has been found in need of mental treatment, see 
§ 93-13-151. 
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JUDICIAL DECISIONS 

1. In general. 3-125 for persons of unsound mind. Har- 

Guardians may be appointed under 93- vey v. Meador, 459 So. 2d 288 (Miss. 1984). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and 8 Am. Jur. Trials, Incompetency and 

Ward §§ 19 et seq. commitment proceedings, §§ 18 et seq. 

13 Am. Jur. PI & Pr Forms (Rev), CJS. 57 C.J.S., Mental Health §§ 21 et 

Guardian and Ward, Forms 51 et seq. se q. 
(appointment of guardian for incompetent 
person). 

§ 93-13-127. Persons of unsound mind; qualifications and 
powers of guardians; jurisdiction and powers of court. 

The guardians mentioned in Sections 93-13-123 and 93-13-125 shall have 
the powers of and qualify the same as guardians of resident persons of unsound 
mind, giving bond and taking the oath of office and being governed by the law 
regulating guardians of resident persons of unsound mind. The chancery court 
shall have the same powers and jurisdiction in reference to debts due, rights of 
action, and property as said chancery court has of the property, debts, and 
rights of action of resident persons of unsound mind. 

SOURCES: Codes, Hemingway's 1917, § 398; Laws, 1930, § 1897; Laws, 1942, 
§ 433; Laws, 1914, ch. 159; Laws, 1920, ch. 317. 



§ 93-13-128. Persons of unsound mind; guardianship unaf- 
fected by statutory provisions for commitment of persons in 
need of mental treatment. 

Nothing contained in Chapter 492, Laws of 1975, shall operate to affect 
the validity of any guardianship heretofore created for persons of unsound 
mind. 

SOURCES: Laws, 1976, ch. 376, § 3, efffrom and after passage (approved April 
26, 1976). 

Cross References — Commitment of persons in need of mental treatment, see 
§§ 41-21-61 et seq. 



§ 93-13-129. Persons of unsound mind; appointment of clerk 
where no guardian will qualify. 

If some one will not qualify as guardian of a person of unsound mind, the 
guardianship may be devolved upon the clerk of the chancery court of the 
county, subject to all the provisions of law for his being guardian of minors. 
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SOURCES: Codes, 1880, § 2122; 1892, § 2214; Laws, 1906, § 2432; Hemingway's 
1917, § 1993; Laws, 1930, § 1895; Laws, 1942, § 431. 

§ 93-13-131. Drunkards and drug addicts; appointment of 
guardian; confinement in asylum. 

The chancery court of the county in which an habitual drunkard, habitual 
user of cocaine, opium or morphine resides, may appoint a guardian to him, on 
the application of a relative or friend; and when an application therefor is 
presented, if the court be satisfied there is probable grounds therefor, it shall 
direct a writ to the sheriff, commanding him to summon the person alleged to 
be an habitual drunkard, habitual user of cocaine, or opium or morphine. On 
return of the summons executed, the court shall examine the question and 
determine whether the person be an habitual drunkard, habitual user of 
cocaine, opium or morphine, and for that purpose may summon and hear 
witnesses, orally or by deposition, and hear the parties and their evidence. If 
the court be satisfied that the person is an habitual drunkard, habitual user of 
cocaine, opium or morphine, it shall appoint a guardian to take care of him and 
his estate, both real and personal, and the costs of the inquisition shall be paid 
out of the estate. And the court or chancellor may direct the confinement of any 
person adjudged to be an habitual drunkard, habitual user of cocaine, or opium 
or morphine, in an asylum. 

SOURCES: Codes, 1892, § 2215; Laws, 1906, § 2433; Hemingway's 1917, § 1994; 
Laws, 1930, § 1898; Laws, 1942, § 435; Laws, 1950, ch. 349, § 13. 

Cross References — Appointment of guardians for persons in need of mental 
treatment, see § 93-13-111. 

Procedure for restoration to reason and discharge of guardian of person for whom 
guardian has been appointed or who has been found in need of mental treatment, see 
§ 93-13-151. 

JUDICIAL DECISIONS 

1. In general. 13-131 for alcoholics or drug addicts. Har- 

Guardians may be appointed under 93- vey v. Meador, 459 So. 2d 288 (Miss. 1984). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and Guardian and Ward, Form 61 (petition or 
Ward §§ 19 et seq. application alleging incompetency due to 

13 Am. Jur. PI & Pr Forms (Rev), drug addiction). 

§ 93-13-133. Persons of unsound mind, drunkards and drug 
addicts; when guardianship to cease. 

If it be made to appear to the satisfaction of the court that a person who 
was of unsound mind has been restored to sanity or that one adjudged an 
habitual drunkard, or habitual user of cocaine, or opium or morphine, has 
sufficiently reformed to justify it, the court may order the estate, real and 
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personal, or so much thereof as may not have been legally disposed of, and such 
profits as there may be, to be delivered to him, and may allow the guardian 
such reasonable compensation as it may deem proper, and the guardianship 
shall cease. 

SOURCES: Codes, 1892, § 2216; Laws, 1906, § 2434; Hemingway's 1917, § 1995; 
Laws, 1930, § 1900; Laws, 1942, § 437. 

Cross References — Procedure for restoration to reason and discharge of guardian 
of person for whom guardian has been appointed or who has been found in need of 
mental treatment, see § 93-13-151. 

RESEARCH REFERENCES 

ALR. Amount of attorneys' compensa- 
tion in matters involving guardianship 
and trusts. 57 A.L.R.3d 550. 

§ 93-13-135. Convicts; appointment of guardian; when guard- 
ianship to cease. 

When any convict shall be sentenced to the penitentiary for a year or 
longer, the chancery court of the county of his residence, or where any of his 
property may be, may appoint a guardian, who shall take charge of the real 
and personal estate of the convict. The guardianship shall cease when the term 
of imprisonment shall expire or the convict die; and so much of the estate of the 
convict as may be then in the hands of his guardian, shall be restored to him, 
or his legal representatives in case of his death, the guardian having such 
reasonable allowance therefrom for his services as the court may deem proper. 

SOURCES: Codes, 1880, § 2123; 1892, § 2218; Laws, 1906, § 2436; Hemingway's 
1917, § 1997; Laws, 1930, § 1901; Laws, 1942, § 438. 

JUDICIAL DECISIONS 

1. In general. Harvey v. Meador, 459 So. 2d 288 (Miss. 

Guardians may be appointed under 93- 1984). 
13-135 for convicts in the penitentiary. 

§ 93-13-137. Renumbered § 93-13-38. 

Editor's Note — Code 1942, §§ 439, 440, from which Code 1972, § 93-13-137, was 
derived, was substantially amended by Laws, 1972, ch. 408, §§ 15, 16, so as to make the 
provisions thereof applicable to any and all persons under every form of legal disability. 
Therefore, the section has been re-numbered as § 93-13-38 in order that it may appear 
along with other sections dealing with wards generally. 

RESTORATION TO REASON 

Sec. 

93-13-151. Procedure for restoration to reason; discharge of guardian. 
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§ 93-13-151. Procedure for restoration to reason; discharge of 
guardian. 

When any person for whom a guardian has been appointed or who has 
been found to be in need of mental treatment, under the provisions of Sections 
41-21-61 through 41-21-105 or any other statute, shall be restored to reason, 
the chancery court of the county wherein such guardian was appointed or such 
adjudication had may so determine and adjudicate upon the filing of a proper 
petition therefor, supported by such proof as the chancellor may deem 
sufficient. Such a petition may be heard by such chancellor, either in term-time 
or in vacation, at such time and place as the chancellor may fix; and at such 
hearing, all interested parties shall have the right to appear and offer 
testimony. Such adjudication of such person's restoration to reason shall be 
competent proof thereof in any court of competent jurisdiction; and if a 
guardian of the estate and property, or either, of such person shall have been 
appointed and be then serving, such guardian shall forthwith be discharged 
and the control of the estate of such person returned to him. 

SOURCES: Laws, 1976, ch. 376, § 2, eff from and after passage (approved April 
26, 1976). 

RESEARCH REFERENCES 

ALR. Habeas corpus on ground of res- (Rev), Guardian and Ward, Forms 241 et 

toration to sanity of one confined as an seq. (discharge of guardian), 

incompetent other than in connection 14 Am. Jur. PI & Pr Forms (Rev), Incom- 

with crime. 21 A.L.R.2d 1004. petent Persons, Forms 261 et seq. (resto- 

Constitutional right to jury trial in pro- ration to competency), 

ceeding for adjudication of incompetency 8 Amm Jur Tri^ Incompetency and 

or insanity of for restoration. 33 A.L.R.2d Commitment Proceedings, §§ 1 et seq. 

11 f' _ 1Q A _ _. _ _ _ CJS. 57 C.J.S., Mental Health § 164. 

Am Jur. 13 Am. Jur. PI & Pr Forms 

ARMED FORCES PERSONNEL 

Sec. 

93-13-161. Appointment of guardian for estate of person in armed forces listed as 
missing, etc. 

§ 93-13-161. Appointment of guardian for estate of person in 
armed forces listed as missing, etc. 

(1) Whenever a person, hereinafter referred to as an absentee, who while 
serving in or with the armed forces of the United States, or while serving as a 
merchant seaman, has been officially reported or listed as missing, or missing 
in action, or interned in a neutral country, or beleaguered, besieged, or 
captured by an enemy, has an interest in any property in this state or is a legal 
resident of this state and has not appointed an attorney-in-fact with authority 
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to act in his behalf in regard to his property or interest, then the chancery 
court, or the chancellor in vacation, of the county of such absentee's legal 
residence, or of the county where the absentee's property is situated, upon 
petition alleging the foregoing facts and showing the necessity for providing 
care of the property of such absentee made by any person authorized under law 
to act as guardian, giving preference to next of kin as now provided by law, and 
upon good cause being shown, may appoint a guardian to take charge of the 
absentee's estate. 

(2) The court shall have full discretionary authority to appoint any 
suitable person as such guardian and may require such guardian to post an 
adequate corporate surety bond and to make such reports as required by law. 
The guardian shall have the same powers and authority as the guardian of the 
estate of an infant or incompetent, depending upon whether the absentee is an 
infant or adult, and in the latter case, the powers and authority shall be the 
same as in the guardianship of an incompetent. 

(3) At any time upon petition signed by the absentee, or on petition of an 
attorney-in-fact acting under power of attorney granted by the absentee, the 
court shall direct the termination of the guardianship and the transfer of all 
property held thereunder to the absentee or to the designated attorney-in-fact. 
Likewise, if at any time subsequent to the appointment of a guardian it shall 
appear that the absentee has died and an executor or administrator had been 
appointed for his estate, the court shall direct the termination of the guard- 
ianship and the transfer of all property of the deceased absentee held 
thereunder to such executor or administrator. 

SOURCES: Codes, 1942, § 450-01; Laws, 1946, ch. 309, §§ 1-3. 

Cross References — Guardianship of war veterans, see §§ 35-5-1 et seq. 

JUDICIAL DECISIONS 

1. In general. merchant seamen reported as missing. 

Guardians may be appointed under 93- Harvey v. Meador, 459 So. 2d 288 (Miss. 
13-161 for persons in the armed forces or 1984). 

NONRESIDENT GUARDIANS 

Sec. 

93-13-181. Appointment of nonresident guardian when ward's property in this 

state. 
93-13-183. Non-resident guardian may sue in this state for ward's property. 
93-13-185. How ward's property may be removed from this state. 
93-13-187. Term "guardian" defined. 

§ 93-13-181. Appointment of nonresident guardian when 
ward's property in this state. 

When any ward resides out of this state, but has property, real or personal, 
in this state, and a guardian has been appointed to such ward in the state of 
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his residence, such guardian shall be entitled to be appointed guardian of such 
nonresident ward by the chancery court of the county in this state in which 
such property, or any part thereof, is situated, upon producing to such court the 
original letters of guardianship issued to such nonresident guardian, or a 
certified copy thereof, duly authenticated, and upon executing bond with 
sureties as is required of other guardians. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2005a; Laws, 1930, § 1906; Laws, 
1942, § 443; Laws, 1918, ch. 236; Laws, 1972, ch. 408, § 17, eff from and after 
July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 

JUDICIAL DECISIONS 

1. In general. notwithstanding a delay of 1 Vfc years. 

A guardian, appointed in Louisiana, of a Washington Bank & Trust Co. v. Magee, 

minor, residing in Louisiana and having 187 Miss. 198, 192 So. 438 (1939). 

property in this state, offering to comply Guardian appointed for non-resident 

with the laws of this state, was entitled to ward in other state held entitled to be 

displace and be substituted for the guard- substituted as guardian. Moore v. Jones, 

ian appointed for such minor in this state, 99 So. 437 (Miss. 1924). 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian and CJS. 39 C.J.S., Guardian and Ward 
Ward §§ 37, 38, 258 et seq. § 275. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 651 et seq. 
(foreign guardians). 

§ 93-13-183. Non-resident guardian may sue in this state for 
ward's property. 

When any minor or person of unsound mind, shall reside out of this state, 
but has personal property, or is entitled to a legacy, or a distributive share of 
an estate being administered, or any debt or right of action, in this state, and 
a guardian has been appointed for such minor or person of unsound mind in 
the state or country of his residence, such guardian may sue in the courts of 
this state for, or may receive without suit, and give a valid receipt and 
acquittance for, such personal property, or legacy, or distributive share of an 
estate being administered as aforesaid, or may collect such debt or right in 
action, after filing in the office of the clerk of the chancery court of the county 
in this state where there may be some person indebted to such minor or person 
of unsound mind, or where any part of such personal property may be situated, 
or in which such estate may be administered a certified copy of the letters of 
guardianship issued to such non-resident guardian in the state or country 
where he was originally appointed, and a certificate of the officer before whom 
he is there liable to account as such guardian, that he is there liable to account 
for the thing sued for or received. When a certified copy of the letters of 
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guardianship as aforesaid, and a certificate of the officer before whom such 
guardian is liable to account as aforesaid, shall be filed as aforesaid, it shall be 
conclusively presumed that the appointment and qualification of such guard- 
ian was in all respects valid and regular and lawful under the laws of the state 
and country where he was originally appointed. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2005c; Laws, 1930, § 1908; Laws, 
1942, § 445; Laws, 1918, ch. 236. 

Cross References — Suits by nonresident executors or administrators, see § 91-7- 
259. 
Delivery of ward's property to guardian, see § 93-13-31. 

§ 93-13-185. How ward's property may be removed from this 
state. 

If any such non-resident guardian shall desire to remove the personal 
property of his ward out of this state, he shall present his petition for that 
purpose to the court in this state in which he was appointed, and on making a 
final settlement of his guardianship accounts in this state, the court may, if it 
shall deem it proper, make an order to that effect. But such guardian shall first 
give bond with a surety, or sureties, to be approved by such court, or the clerk 
of such court, in the full value of the ward's personal estate so sought to be 
removed, conditioned that he will present to the court in the state of his 
residence, by which he was originally appointed, a full and complete inventory 
of the property and effects of the ward, to be removed from this state, and on 
failure to comply with the condition of such bond, the bond may be put in suit 
for the benefit of the ward. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2005b; Laws, 1930, § 1907; Laws, 
1942, § 444; Laws, 1918, ch. 236. 

RESEARCH REFERENCES 

Am Jur. 13 Am. Jur. PI & Pr Forms seq. (removal of property by foreign 
(Rev), Guardian and Ward, Forms 671 et guardian). 

§ 93-13-187. Term "guardian" defined. 

Whenever the word "guardian" is used in Sections 93-13-181 through 
93-13-187, it shall be held and construed to relate and apply to and embrace 
any and all persons who, under the law of any other state or country, stand in 
the relation of guardian to such ward, whether such person be known as 
curator, tutor, committee, or conservator of the property of such ward, or by 
whatsoever name or title such person may be known. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2005d; Laws, 1930, § 1910; Laws, 
1942, § 447; Laws, 1918, ch. 236; Laws, 1960, ch. 219; Laws, 1972, ch. 408, 
§ 18, eff from and after July 1, 1972. 
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SMALL TRANSACTIONS PERFORMED WITHOUT GUARDIANSHIP 

Sec. 

93-13-211. Money or personal property not exceeding ten thousand dollars. 

93-13-213. Delay rental due ward under oil, gas, mineral lease. 

93-13-215. Royalties, etc. due ward under oil, gas and mineral lease. 

93-13-217. Undivided interest in real estate of ward sold without guardianship in 
certain cases. 

93-13-219. Sale of undivided interest in real estate; summons; conduct of proceed- 
ings. 

§ 93-13-211. Money or personal property not exceeding ten 
thousand dollars. 

When a ward shall be entitled under a judgment or order or decree of any 
court, or from any other source, to a sum of money not greater than Ten 
Thousand Dollars ($10,000.00), or to personal property not exceeding in value 
that sum, the chancery court of the county of the residence of such ward or the 
chancery court of the county wherein such person is entitled to such money or 
property, may order such money or property to be delivered to the ward or to 
some other person for him if he has no guardian, and compliance with such 
order shall acquit the person so delivering the same. Provided, however, that 
if said sum of money or personal property is not due said ward, under a 
judgment or order or decree of a court, then in that event the chancery court 
before ordering said money or personal property paid over or delivered as 
above provided shall fully investigate said matter and shall satisfy itself by 
evidence, or otherwise, that the proposed sum of money to be paid, either as 
liquidated or unliquidated damages because of any claim of said ward 
whatsoever whether arising ex delicto or ex contractu, is a fair settlement of 
the claim of said ward, and that it is to the best interest of said ward that said 
settlement be made, or that said personal property be delivered to said ward. 
Thereupon said chancery court may authorize and decree that said sum of 
money or personal property be accepted by said ward and paid or delivered by 
the party owing or having the same as authorized by the decree of the court, 
and compliance with such order in the latter event shall acquit the person so 
paying or delivering the same. He, who under such order shall receive the 
money or property of a person under such disability, shall thereby become 
amenable to the court for the disposition of it for the use and benefit of the 
person under disability but shall not be required to furnish security therefor 
unless the chancery court shall so order. 

SOURCES: Codes, 1880, § 2073; 1892, § 1958; Laws, 1906, § 2132; Hemingway's 
1917, § 1800; Laws, 1930, § 1911; Laws, 1942, § 448; Laws, 1918, ch. 126; 
Laws, 1938, ch. 272; Laws, 1944, ch. 308, § 1; Laws, 1956, ch. 211; Laws, 1962, 
ch. 275; Laws, 1964, ch. 292; Laws, 1972, ch. 408, § 19; Laws, 1986, ch. 387, eff 
from and after passage (approved March 24, 1986). 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Fiduciary accounts payable at death, see § 81-5-62. 
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Payment of the proceeds of a savings account payable on death to a beneficiary under 
sixteen years of age, see § 81-12-145(c)(iv). 

Application of §§ 93-13-211 et seq. to payment of savings association or savings and 
loan associations accounts payable at death, to surviving beneficiaries under age 16, see 
§ 81-12-145. 

Savings bank to make payment in accordance with provisions of § 93-13-211 et seq. 
where named beneficiary, under 16 years of age, survives death of person opening 
account and no guardian is appointed, see § 81-14-363. 

Other sections derived from same 1942 code section, see §§ 93-13-213, 93-13-215. 

Execution of mineral leases on small interests without appointment of a guardian, 
see § 93-13-43. 

Applicability of this section to payment of proceeds from sale of ward's interest in real 
property without appointment of guardian, see § 93-13-217. 

JUDICIAL DECISIONS 

1. In general. any action was brought, and without the 

Since a decree rendered upon ex parte approval of the workmen's compensation 

petition of an injured employee and his commission, was invalid and did not bind 

parents under this section [Code 1942, the employer and compensation insurer. 

§ 448] only authorized the minor to do Powe v. Jackson, 236 Miss. 11, 109 So. 2d 

that which he could do if he were an adult, 546 ( 1959). 

whereas the settlement clause of Code Where infant testamentary beneficiary 

1942, § 6998-36 applies to all employees, received her share of estate, other benefi- 

adults and minors, their dependents, and ciaries could not complain as procedure 

employers and insurers, the settlement of did not defeat purpose of testator. United 

the tort claim by the injured minor em- States Fid. & Guar. Co. v. State, 110 Miss, 

ployee with a negligent third party, before 16, 69 So. 1007 (1915). 

RESEARCH REFERENCES 

Law Reviews. Symposium on Missis- Claims and Parties — Rules 13, 14, 17, 18. 
sippi Rules of Civil Procedure: Joinder of 52 Miss. L. J. 37, March, 1982. 

§ 93-13-213. Delay rental due ward under oil, gas, mineral 
lease. 

When there is due and payable to a ward who has no guardian of his estate 
duly appointed and qualified pursuant to the statutes of this state a sum not 
to exceed fifty dollars ($50.00) in any one (1) year as delay rental under any oil 
and gas or oil, gas and mineral lease, such payment may be made directly to 
the ward if he is above the age of twelve (12) years, or in any case it may be 
made to the father and mother or to the surviving parent of such ward for his 
use and benefit without the payment of same into the chancery court as 
provided in the Section 93-13-211. 

In lieu of making payment directly to said ward or to his designated 
representatives as above provided, the same may be made to the depository 
named in any such lease or to any successor depository thereunder in the 
manner provided for in such lease for the account of said ward or his 
representatives as above specified. 
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A payment of delay rental to a ward made as herein provided shall be good 
and valid in law and shall discharge the party or parties owing and paying 
such rental from all liability therefor to such ward. 

Any successor depository under a lease may be paid out by the depository 
directly to said ward if above the age of twelve (12) years, or in any event may 
be paid to the parents or to the surviving parent of the ward for his use and 
benefit without complying with Section 93-13-211, and the payment so made 
shall discharge and acquit the depository of its obligation to the ward for such 
rental. 

SOURCES: Codes, 1880, § 2073; 1892, § 1958; Laws, 1906, § 2132; Hemingway's 
1917, § 1800; Laws, 1930, § 1911; Laws, 1942, § 448; Laws, 1918, ch. 126; 
Laws, 1938, ch. 272; Laws, 1944, ch. 308, § 1; Laws, 1956, ch. 211; Laws, 1962, 
ch. 275; Laws, 1964, ch. 292; Laws, 1972, ch. 408, § 19, eff from and after 
July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Other sections derived from same 1942 code section, see §§ 93-13-211, 93-13-215. 
Execution of mineral leases on small interests without appointment of a guardian, 
see § 93-13-43. 

§ 93-13-215. Royalties, etc. due ward under oil, gas and min- 
eral lease. 

When there is due and payable to a ward who has no guardian of his estate 
duly appointed and qualified pursuant to the statutes of this state a sum not 
to exceed two hundred fifty dollars ($250.00) as accrued or impounded runs of 
production under an oil, gas and mineral lease producing any such mineral, or 
as royalties, including shut-in gas royalties, overriding royalties, or other 
payments out of production accrued to such ward under a lease producing oil, 
gas and minerals, such payment may be made by the individual or company 
holding the same as provided in Section 93-13-213 dealing with payment of 
delay rentals. Said individual or company may continue paying such funds in 
like manner on a monthly basis or on such terms as provided in the lease or 
instrument creating the ward's interest so long as the said payments do not 
exceed twenty-five dollars ($25.00) per month, or an average of such amounts 
if payments are made on other than a monthly basis. 

SOURCES: Codes, 1880, § 2073; 1892, § 1958; Laws, 1906, § 2132; Hemingway's 
1917, § 1800; Laws, 1930, § 1911; Laws, 1942, § 448; Laws, 1918, ch. 126; 
Laws, 1938, ch. 272; Laws, 1944, ch. 308, § 1; Laws, 1956, ch. 211; Laws, 1962, 
ch. 275; Laws, 1964, ch. 292; Laws, 1972, ch. 408, § 19, eff from and after 
July 1, 1972. 

Cross References — Construction and meaning of term "ward," see § 1-3-58. 
Other sections derived from same 1942 code section, see §§ 93-13-211, 93-13-213. 
Execution of mineral leases on small interests without appointment of a guardian, 
see § 93-13-43. 
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§ 93-13-217. Undivided interest in real estate of ward sold 
without guardianship in certain cases. 

Whenever any interest, legal or equitable, in any real property in this 
state is owned by a ward or wards, whether said owner is a resident or a 
nonresident, and the interest is worth at a fair and reasonable market price 
less than the sum of Ten Thousand Dollars ($10,000.00), and a purchaser 
desires to purchase said ward's property or interest therein for less than Ten 
Thousand Dollars ($10,000.00) a petition may be filed in the chancery court of 
the county of the residence of the ward or in the chancery court of the county 
where the property or any part thereof is located requesting approval and 
authority to sell said ward's property. The petition shall be brought by the ward 
through next friend and shall join as respondents the parties provided in 
Section 93-13-281 or the parties designated by Section 93-13-281 may join and 
unite with the ward in the petition. The court shall consider the allegations of 
the petition and if the court is satisfied from the evidence presented that the 
proposed sales price is adequate and reasonable and the sale would be to the 
best interest of the ward then the court may enter an order authorizing the 
proposed sale. The court shall direct the clerk to execute a deed to the 
purchaser on the payment of the purchase price fixed and may direct the clerk 
to pay over the proceeds to some suitable person as provided in Section 
93-13-211 provided no part of the costs of said proceedings shall be taxed 
against said ward or his interest. 

SOURCES: Codes, 1930, §§ 1912, 1913; Laws, 1942, §§ 449, 450; Laws, 1922, ch. 
285; Laws, 1962, ch. 276; Laws, 1964, ch. 293; Laws, 1966, ch. 321, § 1; Laws, 
1971, ch. 356, § 1; Laws, 1972, ch. 408, § 20; Laws, 1981, ch. 452, § 1; Laws, 
1991, ch. 338, § 1, eff from and after July 1, 1991. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-13-219. 

§ 93-13-219. Sale of undivided interest in real estate; sum- 
mons; conduct of proceedings. 

Summons may be served personally and by publication as in other cases of 
minors or persons of unsound minds in the chancery court. The petition shall 
be filed in the county where the property is located, and the summons may be 
made returnable to term time, or on a day and at a place to be designated by 
the chancellor, or on any Saturday at the office of the chancellor of the district. 
The proceedings shall be conducted as are other proceedings in probate so far 
as applicable. 

SOURCES: Codes, 1930, § 1913; Laws, 1942, § 450. 

Cross References — Another section derived from same 1942 code section, see 
§ 93-13-217. 

CONSERVATORS 

Sec. 

93-13-251. Petition for appointment of conservator; jurisdiction of courts. 
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93-13-253. Notice of time and place of hearing; service. 

93-13-255. Hearing; appointment of guardian ad litem; examination and certificate 

of physicians. 

93-13-257. Costs; party liable. 

93-13-259. Duties and powers of conservator. 

93-13-261. Limitation on contractual powers and obligations of person protected. 

93-13-263. Support for dependents. 

93-13-265. Procedure for restoration. 

93-13-267. Resignation or discharge of conservator. 

§ 93-13-251. Petition for appointment of conservator; juris- 
diction of courts. 

If a person by reason of advanced age, physical incapacity or mental 
weakness is incapable of managing his own estate, the chancery court of the 
county wherein such person resides may, upon the petition of such person or of 
one or more of his friends or relatives, appoint a conservator to have charge 
and management of the property of such person, and if the court deems it 
advisable, also to have charge and custody of the person subject to the direction 
of the appointing court. 

SOURCES: Codes, 1942, § 434-01; Laws, 1962, ch. 281, § 1, eff from and after 
passage (approved March 20, 1962). 

Cross References — Provision of the Mississippi Vulnerable Adults Act to effect 
that the State Department of Public Welfare may petition for appointment of a 
conservator for any vulnerable adult pursuant to this section, see § 43-47-29. 

Revocation of a power of attorney by the appointment of a conservator, general 
guardian or guardian for a disabled or incompetent principal, see § 87-3-113. 

JUDICIAL DECISIONS 

1. In general. proval of the court for the conveyance of 

Chancellor did not err in appointing a the decedent's land to herself. Saunders v. 

conservator to the mother's estate where Thomas, 853 So. 2d 134 (Miss. Ct. App. 

the undisputed medical condition of the 2003), cert, denied, 852 So. 2d 577 (Ct. 

mother's severe dementia rendered her App. 2003). 

incapable of managing her own property; Where adult ward, a resident and citi- 

the sister's own admission that her zen of Lee County, after suffering injuries 

mother could not handle matters on her allegedly caused by defendant, conva- 

own, as well as the physicians' testimony lesced at the home of his wife's parents in 

and chancellor's findings, illustrated that Itawamba County, the Chancery Court of 

the mother was in need of a conservator. Lee County could properly appoint a con- 

Demoville v. Johnson (In re A Conservator servator for the ward, notwithstanding 

for Demoville), 856 So. 2d 607 (Miss. Ct. the argument that only the Chancery 

App. 2003). Court of Itawamba County had authority 

Decedent's conservatorship was im- to make such an appointment since ward 

posed due to physical incapacity and ad- presently resided in the latter county, 

vancing age, the fact that he was mentally where no showing was made that ward 

alert and competent was of no conse- had voluntarily abandoned his Lee 

quence; the deeds the decedent signed County domicil and established a resi- 

over to the conservator were not valid dence, as such is recognized by law, in 

where the conservator failed to seek ap- Itawamba County. Majors v. Purnell's 
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Pride, Inc., 360 F. Supp. 328 (N.D. Miss. 
1973). 

Under § 93-13-251, a conservator for 
the management of property may be ap- 
pointed by the chancery court of the 
county of the residence of any person who, 
by reason of advanced age, physical inca- 



pacity, or mental weakness is incapable of 
managing his own estate, and, addition- 
ally, if the court deems it advisable, the 
conservator may have charge and custody 
of the person as well as the property. 
Harvey v. Meador, 459 So. 2d 288 (Miss. 
1984). 



RESEARCH REFERENCES 



Am Jur. 39 Am. Jur. 2d, Guardian & 
Ward § 1, 26. 

13 Am. Jur. PI & Pr Forms (Rev), 
Guardian and Ward, Forms 51, 53, 56 
(petition or application for appointment of 
guardian, committee, or conservator). 



Law Reviews. 1984 Mississippi Su- 
preme Court Review: Wills and Estates. 
55 Miss. L. J. 120, March, 1985. 



§ 93-13-253. Notice of time and place of hearing; service. 

Upon the filing of such petition, the clerk of the court shall set a time and 
place for hearing and shall cause not less than five (5) days' notice thereof to be 
given to the person for whom the conservator is to be appointed, except that the 
court may, for good cause shown, direct that a shorter notice be given. Such 
notice shall also be given to the husband or the wife, or a descendant or an 
ascendant, or next of kin of the person for whom the conservator is to be 
appointed, provided the person to whom notice is given is a resident of 
Mississippi, except where such person is himself the petitioner, it being the 
intention of the legislature to require personal service on the person for whom 
the conservator is to be appointed and one relative. If said person is entitled to 
any benefit, estate or income paid or payable by or through the Veterans' 
Administration of the United States Government, such administration shall 
also be given such notice. 

Notice may be by personal service by the sheriff as in service of other 
process but nothing herein shall be construed to prevent competent persons 
from accepting notice in person from the clerk or his deputy. 

SOURCES: Codes, 1942, § 434-02; Laws, 1962, ch. 281, § 2, eff from and after 
passage (approved March 20, 1962). 

JUDICIAL DECISIONS 



1. Notice. 

Although the mother failed to meet the 
requirement of sending notice to next of 
kin, the father of the child, the mistake 
was not fatal considering all of the facts of 
the case; the father was present in the 
courtroom during the proceeding; while in 
court, the father was asked directly if he 



had any problem with the granting of the 
conservatorship, and he responded that 
he had no objection, which constituted an 
overt act that submitted the father to the 
jurisdiction of the court and therefore 
amounted to notice of the proceedings. 
Butler v. Brantley (In re Brantley), 865 
So. 2d 1126 (Miss. 2004). 
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§ 93-13-255. Hearing; appointment of guardian ad litem; ex- 
amination and certificate of physicians. 

The chancery court shall conduct a hearing to determine whether a 
conservator is needed for the person or the estate of the person. Before such 
hearing, the court may, in its discretion, appoint a guardian ad litem to look 
after the interest of the person in question, which guardian ad litem shall be 
present at the hearing and present the interests of the persons for whose 
property or person a conservator is to be appointed. 

The chancery judge shall be the judge of the number and character of the 
witnesses and proof to be presented, except that there shall be included therein 
at least two (2) physicians who are duly authorized to practice medicine in this 
state, or another state or one (1) such physician and a psychologist, licensed in 
this state or another state, each of whom shall be required to make a personal 
examination of the subject party, and each of whom shall make in writing a 
certificate of the result of such examination, which certificate shall be filed 
with the clerk of the court and become a part of the record of the case. They 
may also be called to testify at the hearing. 

SOURCES: Codes, 1942, § 434-03; Laws, 1962, ch. 281, § 3; Laws, 1984, ch. 520, 
§ 4; Laws, 1993, ch. 511, § 1, eff from and after July 1, 1993. 

JUDICIAL DECISIONS 

1. In general. to medical conditions; the physician may 

Section 99-13-255 provides that two not, however, testify as to the ultimate 

reputable licensed physicians with three legal issue in the case. Harvey v. Meador, 

years' actual practice, who have person- 459 So. 2d 288 (Miss. 1984). 
ally examined defendant, must testify as 

§ 93-13-257. Costs; party liable. 

If the petition is sustained, the costs shall be paid out of the estate of the 
person for whom a conservator is requested, but if the petition be not 
sustained, the costs shall be paid by the party requesting the appointment of 
the conservator. 

SOURCES: Codes, 1942, § 434-04; Laws, 1962, ch. 281, § 4, eff from and after 
passage (approved March 20, 1962). 

JUDICIAL DECISIONS 

1. In general. The chancery court has substantial dis- 

An award of attorney's fees from the cretion in determining the amount of at- 

estate of a ward to the conservator's attor- torney's fees and expenses to award as 

neys was premature where the sole in- part of the costs of establishing a conser- 

quiry at the hearing was whether the vatorship. In re Conservatorship of 

conservator should be removed. Mathews Stallings, 523 So. 2d 49 (Miss. 1988). 
v. Williams, 633 So. 2d 1038 (Miss. 1994). 
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§ 93-13-259. Duties and powers of conservator. 

Should the court appoint the conservator of the property or person or 
property and person of the subject party, the said conservator shall have the 
same duties, powers and responsibilities as a guardian of a minor, and all laws 
relative to the guardianship of a minor shall be applicable to a conservator. 

SOURCES: Codes, 1942, § 434-05; Laws, 1962, ch. 281, § 5, eff from and after 
passage (approved March 20, 1962). 

JUDICIAL DECISIONS 



1. In general. 

This section cannot be read to make 
applicable to conservators those statutes 
or portions of statutes which are intended 
only to address issues relating to or- 
phaned minors, such as § 93-13-13, which 
addresses the appointment of testamen- 
tary guardians for children. Jackson v. 
Jackson, 732 So. 2d 916 (Miss. 1999). 

A chancellor did not abuse his discretion 
in removing a conservator where invento- 
ries were not timely filed and no reason 
was given therefor, the conservator failed 
to seek court approval prior to making 
expenditures, and he purchased certifi- 
cates of deposit, invested in stock and sold 
stock without prior approval. Mathews v. 
Williams, 633 So. 2d 1038 (Miss. 1994). 

A finding that a conservator and his 
wife violated the fiduciary duty to the 
ward and converted the ward's funds to 
their own use was supported by evidence 
that the ward's funds had been used to 
purchase a van which was used by the 
conservator and his wife, and that the 
conservator, his wife, and their children 
were the recipients of loans and gifts from 
monies in the conservatorship account, 
without previous court approval. Bryan v. 
Holzer, 589 So. 2d 648 (Miss. 1991). 

The Chancery Court has discretion in 
determining whether a ward under con- 
servatorship should have an allowance 
and if so, how much allowance that ward 
should be granted. This is so because 
wards under conservatorship may have 
sufficient mental ability to manage a lim- 
ited monthly income. The court has broad 
discretion to authorize modest allowances 
to be given to and used by the ward as he 
or she sees fit without further accounting. 
In re Conservatorship of Stallings, 523 So. 
2d 49 (Miss. 1988). 



In view of statute (§ 93-13-259) stating 
that conservators have same powers, 
rights and duties as guardians, statute 
(§ 11-51-99) governing appeals by guard- 
ians also governs appeals by conservators; 
accordingly, conservator appealing decree 
discharging conservator is entitled to do 
so with supersedeas without bond in ac- 
cordance with § 11-51-99. Harris v. King, 
480 So. 2d 1131 (Miss. 1985). 

Elderly individual who has had conser- 
vator appointed to handle business affairs 
has standing to object to conservator's 
petition for approval of annual account- 
ing, inventory and discharge; court should 
appoint guardian ad litem, probably attor- 
ney, for individual and instruct guardian 
ad litem to investigate matters alleged by 
individual; if proper and necessary, court 
should grant guardian ad litem permis- 
sion to file suit against conservator on 
behalf of individual. Anthony v. National 
Bank of Commerce, 468 So. 2d 41 (Miss. 
1985). 

The feature distinguishing a conserva- 
torship from a guardianship is the lack of 
necessity of an incompetency determina- 
tion or of the existence of a legal disability 
for its initiation; however, after establish- 
ment of such protective procedures, the 
duties, responsibilities, and powers, un- 
der § 93-13-259, of a guardian or conser- 
vator are the same. Harvey v. Meador, 459 
So. 2d 288 (Miss. 1984). 

Before a conservator is permitted to 
withdraw his ward's funds from a joint 
account with another, during the life of 
both, it is necessary for him to secure an 
order from a chancery court that a certain 
amount of the funds are required for the 
ward's necessities, since this corresponds 
with the duty of a guardian as it has 
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existed for a long time, and since by stat- and guardian are the same. Atkins v. 
ute the duties and powers of a conservator Sartin, 422 So. 2d 754 (Miss. 1982). 

§ 93-13-261. Limitation on contractual powers and obliga- 
tions of person protected. 

So long as there is a duly appointed conservator, the person whose 
property or person is in the charge of such conservator shall be limited in his 
or her contractual powers and contractual obligations and conveyance powers 
to the same extent as a minor. 

SOURCES: Codes, 1942, § 434-06; Laws, 1962, ch. 281, § 6, eff from and after 
passage (approved March 20, 1962). 

JUDICIAL DECISIONS 

1. In general. quence; the deeds the decedent signed 

2. Void Transfers. over to the conservator were not valid 

1 T , where the conservator failed to seek ap- 

' A r ' j j j • . -j proval of the court for the conveyance of 

A person of sound and disposing mmd f, j , . , , , , , , r , 

, r iv i j j the decedent s land to herself, baunders v. 

whose property has been placed under m , otro OJ 1C/I ,,... ~, . 

conservatorship mav execute a valid will Thomas > 853 So - 2d 134 < Mlss - Ct - A PP- 
conservatorship may execute a valid will 

and may do so without the knowledge of . o nn o^ 

the conservator or the permission of the W' 

court. Lee v. Lee, 337 So. 2d 713 (Miss. Where conservator conveyed his wards 
1976) real property without court order, the ex- 
ecutor and sole devisee of the ward was 
2. Void Transfers. entitled to void the transfer because the 
Decedent's conservatorship was im- deed became void ab initio when its legal- 
posed due to physical incapacity and ad- fty was challenged. Scott v. Nelson, 820 
vancing age, the fact that he was mentally So. 2d 23 (Miss. Ct. App. 2002). 
alert and competent was of no conse- 

RESEARCH REFERENCES 

ALR. Termination of continuing guar- 
anty by appointment of guardian or con- 
servator for guarantor. 55 A.L.R.3d 344. 

§ 93-13-263. Support for dependents. 

If there be any persons dependent upon the person for whom the 
conservator has been appointed, the court shall provide for their support and 
maintenance from the assets of said estate and the conservator shall be 
directed to make the necessary support and maintenance available from the 
assets of said estate. 

SOURCES: Codes, 1942, § 434-09; Laws, 1962, ch. 281, § 9, eff from and after 
passage (approved March 20, 1962). 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian & tent's estate should not be applied toward 

Ward §§ 118, 119. support of relative); Forms 303, 304 (order 

13 Am. Jur. PI & Pr Forms (Rev), authorizing expenditure for support of in- 

Guardian and Ward, Form 286 (order to competent's dependents), 
show cause why income from incompe- 

§ 93-13-265. Procedure for restoration. 

When any person for whom a conservator has been appointed, as set out 
above, is afterwards restored in mind or body, the procedure for his restoration 
shall be on petition for appropriate hearing by the court and decree thereof. 

SOURCES: Codes, 1942, § 434-08; Laws, 1962, ch. 281, § 8, eff from and after 
passage (approved March 20, 1962). 

Cross References — Procedure for restoration to reason and discharge of guardian 
of person for whom guardian has been appointed or who has been found in need of 
mental treatment, see § 93-13-151. 

JUDICIAL DECISIONS 

1. Appropriateness of conservator- only be terminated if the person was re- 
ship, stored in mind and body; in light of the 
Conservatorship was appropriate for unfortunate reality that the child would 
the child's estate because a guardianship most likely not recover from her severe 
of a minor was terminated when the ward injuries, a conservatorship was appropri- 
reached the age of 21, Miss. Code Ann. ate. Butler v. Brantley (In re Brantley), 
§ 93-13-75, while a conservatorship could 865 So. 2d 1126 (Miss. 2004). 

§ 93-13-267. Resignation or discharge of conservator. 

A conservator may resign or be discharged in the same manner as a 
guardian of a minor and may also be discharged by the appointing court when 
it appears that the conservatorship is no longer necessary. 

SOURCES: Codes, 1942, § 434-07; Laws, 1962, ch. 281, § 7, eff from and after 
passage (approved March 20, 1962). 

Cross References — Resignation or removal of guardians generally, see §§ 93-13- 
23, 93-13-25. 
Termination of guardianship generally, see § 93-13-75. 

JUDICIAL DECISIONS 

1. In general. to succeed conservator; if petition is 

Chancellor may allow third party, who granted, present conservator is entitled to 

is substantially involved with ward, to file appeal with supersedeas without bond, 

petition seeking removal of present con- Harris v. King, 480 So. 2d 1131 (Miss. 

servator and appointment of third party 1985). 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Guardian & seq. (removal of guardian); Forms 241 et 

Ward §§ 85 et seq. seq. (discharge of guardian). 

13 Am. Jur. PI & Pr Forms (Rev), CJS. 39 C.J.S., Guardian and Ward 

Guardian and Ward, Forms 211 et seq. §§ 45, 46. 
(resignation of guardian); Forms 221 et 

JOINDER OF PARTIES IN SUITS INVOLVING WARDS 

Sec. 

93-13-281. Joinder of parties in suits involving wards. 

§ 93-13-281. Joinder of parties in suits involving wards. 

In all proceedings involving a ward and brought under Chapter 13, Title 
93, Mississippi Code of 1972, except as hereinafter provided, the proceedings 
shall join as defendants the parents or parent of the ward then living, or if 
neither be living, two of his adult kin within the third degree computed 
according to the civil law. When such petition shall be filed, the clerk shall 
issue process as in other suits to make such person or persons parties 
defendants, which process shall be executed and returned as in other cases. 
The clerk shall make publication for nonresident defendants as required by 
law. Any person so made a party, or any other relative or friend of the ward, 
may appear and resist the application. 

In cases where a ward has been adopted by decree of court, the adoptive 
parent or parents, or the next of kin of the adoptive parent or parents, as the 
case may be, shall be joined as defendants in lieu of the natural parents or the 
next of kin of the natural parents, as herein provided. Where the custody and 
control of a ward has been by decree of court awarded to one of the natural 
parents, it shall be sufficient herein to join as defendant only the parent to 
whom the custody and control has been awarded. 

In case there be no adult relations within said third degree, the court may, 
in its discretion, designate a guardian ad litem who shall be required to answer 
the said petition for and on behalf of said ward within a time fixed by the court. 

Process need not be served hereunder, however, if the parent or parents 
then living, or if they both be not living if any two (2) of his adult kin within the 
third degree computed according to the civil law, shall unite with the guardian 
in his petition. If the ward has no parent then living and no kindred within the 
prescribed degree whose place of residence is known to him or his next friend, 
it shall not be necessary to make any person defendant thereto. 

In cases where a ward has been adopted by decree of court, the adoptive 
parent or parents, or the next of kin of the adoptive parent or parents, as the 
case may be, may unite with the guardian in his petition in lieu of the natural 
parents as herein provided. Where the custody and control of a ward has been 
by decree of court awarded to one of the natural parents or adopted parents, as 
the case may be, to the exclusion of the other, it shall be sufficient herein for 
only the parent to whom the custody and control has been awarded to unite 
with the guardian in his petition as herein provided. 
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Provided, however, in all proceedings involving a ward who is married, in 
lieu of the foregoing provisions, there may be joined as defendants the spouse 
of the ward and one (1) other adult kin within the third degree computed 
according to the civil law if the spouse is at least twenty-one (21) years of age 
or the spouse and two (2) adult kin within the third degree computed according 
to the civil law if the spouse is not at least twenty-one (21) years of age or the 
said spouse and kin may unite with the ward in his petition. 

SOURCES: Codes, 1942, § 399.5; Laws, 1972, ch. 408, § 11; Laws, 1978, ch. 456, 
§ 1, eff from and after June 1, 1978. 

Cross References — Lease of gas, oil and other mineral rights by or on behalf of 
ward, see § 93-13-43. 

Joinder of parties named in this section in petition to sell interest of ward in real 
property without appointment of guardian, see § 93-13-217. 

JUDICIAL DECISIONS 



1. In general. 

The putative father of two minor chil- 
dren was not entitled to notice of a pro- 
posed settlement of claims for personal 
injuries suffered by the children where he 
had never been recognized by law as their 
father and did not live with or support the 
children. Weathers v. Farrish, 779 So. 2d 
167 (Miss. Ct. App. 2001). 



Adult relative of individual for whom 
conservator has been appointed who is 
given notice of conservatorship proceed- 
ings and made party to proceedings must 
be granted right to participate in proceed- 
ings. Anthony v. National Bank of Com- 
merce, 468 So. 2d 41 (Miss. 1985). 



RESEARCH REFERENCES 



ALR. Appealability of order with re- 
spect to motion for joinder of additional 
parties. 16 A.L.R.2d 1023. 

Appealability of order sustaining de- 
murrer, or its equivalent, to complaint on 
ground of misjoinder or nonjoinder of par- 
ties or misjoinder of causes of action. 56 
A.L.R.2d 1238. 



Am Jur. 39 Am. Jur. 2d, Guardian and 
Ward §§ 187, 188, 192. 

19 Am. Jur. PI & Pr Forms (Rev), Par- 
ties, Forms 51 et seq. (joinder). 

CJS. 39 C.J.S., Guardian and Ward 
§ 257. 
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CHAPTER 15 
Termination of Rights of Unfit Parents 

Sec. 

93-15-1 through 93-15-11. Repealed 

93-15-101. Short title. 

93-15-103. Factors justifying adoption; grounds for termination of parental rights; 
alternatives. 

93-15-105. Petition for termination of parental rights; setting cause for hearing; 
service of process; determination of rights of father of child born out of 
wedlock in certain cases. 

93-15-107. Proceedings to terminate parental rights; parties; initiation of proceed- 
ings; payment of costs. 

93-15-109. Termination of parental rights. 

93-15-111. Placing child in custody of suitable person, institution or agency; 
adoption. 

§§ 93-15-1 through 93-15-11. Repealed. 

Repealed by Laws, 1980, ch. 485, § 5, eff from and after July 1, 1980. 

§ 93-15-1. [Codes, 1942, § 1269-21; Laws, 1968, ch. 323, § 2, eff from and 
after July 1, 1968] 

§ 93-15-3. [Codes, 1942, § 1269-22; Laws, 1968, ch. 323, § 3, eff from and 
after July 1, 1968] 

§ 93-15-5. [Codes, 1942, § 1269-23; Laws, 1968, ch. 323, § 4, eff from and 
after July 1, 1968] 

§ 93-15-7. [Codes, 1942, § 1269-24; Laws, 1968, ch. 323, § 5, eff from and 
after July 1, 1968] 

§ 93-15-9. [Codes, 1942, § 1269-25; Laws, 1968, ch. 323, § 6, eff from and 
after July 1, 1968] 

§ 93-15-11. [Codes, 1942, § 1269-26; Laws, 1968, ch. 323, § 7, eff from 
and after July 1, 1968] 

Editor's Note — Former § 93-15-1 was entitled: Proceedings to terminate rights of 
parents who are unfit or have abandoned child-petition. 

Former § 93-15-3 was entitled: Setting cause for hearing-service of process. 

Former § 93-15-5 was entitled: Child, his legal guardian or persons having custody 
to be made defendant-guardian ad litem. 

Former § 93-15-7 was entitled: Termination of parental rights. 

Former § 93-15-9 was entitled: Placing child in custody of suitable person, institu- 
tion, or agency-adoption. 

Former § 93-15-11 was entitled: Appeal. 

§ 93-15-101. Short title. 

This chapter shall be known and may be cited as the "Termination of 
Rights of Unfit Parents Law." 

SOURCES: Laws, 1980, ch. 485, § 1, eff from and after July 1, 1980. 
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Cross References — Prohibition of one having had parental rights terminated 
under this section from working, volunteering, or residing in family child care home, see 
§ 43-20-57. 

Authority of courts to impose fee for any court-ordered home study relating to child 
custody matters, see § 93-17-12. 

RESEARCH REFERENCES 

ALR. Rights of unwed father to ob- Practice References. Family Law Lit- 

struct adoption of his child by withholding igation Guide with Forms: Discovery, Ev- 

consent. 61 A.L.R.5th 151. idence, Trial Practice (Matthew Bender). 

Natural parent's indigence resulting Rutkin, Family Law and Practice (Mat- 

from unemployment or underemployment thew Bender). 

as precluding finding that failure to sup- Family Law Clause Library - CD Rom 

port child waived requirement of consent (Matthew Bender), 

to adoption. 83 A.L.R.5th 375. Principles of the Law of Family Disso- 

Law Reviews. Symposium on Missis- lution: Analysis and Recommendations - 

sippi Rules of Civil Procedure: Pretrial American Law Institute (Matthew 

Procedure, Applicability of Rules, and Ju- Bender). 

risdiction and Venue — Rules 16, 81 and Gold-Bikin, Kolodny, Koritzinsky, 

82. 52 Miss. L. J. 105, March, 1982. Stark, Divorce Practice Handbook 

1989 Mississippi Supreme Court Re- (Michie). 

view: Termination of Parental Rights. 59 Child Custody and Visitation Law and 

Miss. L. J. 896, Winter, 1989. Practice (Matthew Bender). 

§ 93-15-103. Factors justifying adoption; grounds for termi- 
nation of parental rights; alternatives. 

(1) When a child has been removed from the home of its natural parents 
and cannot be returned to the home of his natural parents within a reasonable 
length of time because returning to the home would be damaging to the child 
or the parent is unable or unwilling to care for the child, relatives are not 
appropriate or are unavailable, and when adoption is in the best interest of the 
child, taking into account whether the adoption is needed to secure a stable 
placement for the child and the strength of the child's bonds to his natural 
parents and the effect of future contacts between them, the grounds listed in 
subsections (2) and (3) of this section shall be considered as grounds for the 
termination of parental rights. The grounds may apply singly or in combina- 
tion in any given case. 

(2) The rights of a parent with reference to a child, including parental 
rights to control or withhold consent to an adoption, and the right to receive 
notice of a hearing on a petition for adoption, may be relinquished and the 
relationship of the parent and child terminated by the execution of a written 
voluntary release, signed by the parent, regardless of the age of the parent. 

(3) Grounds for termination of parental rights shall be based on one or 
more of the following factors: 

(a) A parent has deserted without means of identification or abandoned 
a child as defined in Section 97-5-1, or 

(b) A parent has made no contact with a child under the age of three (3) 
for six (6) months or a child three (3) years of age or older for a period of one 
(1) year; or 
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(c) A parent has been responsible for a series of abusive incidents 
concerning one or more children; or 

(d) When the child has been in the care and custody of a licensed child 
caring agency or the Department of Human Services for at least one (1) year, 
that agency or the department has made diligent efforts to develop and 
implement a plan for return of the child to its parents, and: 

(i) The parent has failed to exercise reasonable available visitation 
with the child; or 

(ii) The parent, having agreed to a plan to effect placement of the 
child with the parent, fails to implement the plan so that the child caring 
agency is unable to return the child to said parent; or 

(e) The parent exhibits ongoing behavior which would make it impos- 
sible to return the child to the parent's care and custody: 

(i) Because the parent has a diagnosable condition unlikely to change 
within a reasonable time such as alcohol or drug addiction, severe mental 
deficiencies or mental illness, or extreme physical incapacitation, which 
condition makes the parent unable to assume minimally, acceptable care 
of the child; or 

(ii) Because the parent fails to eliminate behavior, identified by the 
child caring agency or the court, which prevents placement of said child 
with the parent in spite of diligent efforts of the child caring agency to 
assist the parent; or 

(f) When there is an extreme and deep-seated antipathy by the child 
toward the parent or when there is some other substantial erosion of the 
relationship between the parent and child which was caused at least in part 
by the parent's serious neglect, abuse, prolonged and unreasonable absence, 
unreasonable failure to visit or communicate, or prolonged imprisonment; or 

(g) When a parent has been convicted of any of the following offenses 
against any child: (i) rape of a child under the provisions of Section 97-3-65, 
(ii) sexual battery of a child under the provisions of Section 97-3-95(c), (iii) 
touching a child for lustful purposes under the provisions of Section 97-5-23, 
(iv) exploitation of a child under the provisions of Section 97-5-31, (v) 
felonious abuse or battery of a child under the provisions of Section 
97-5-39(2), (vi) carnal knowledge of a step or adopted child or a child of a 
cohabitating partner under the provisions of Section 97-5-41, or (vii) murder 
of another child of such parent, voluntary manslaughter of another child of 
such parent, aided or abetted, attempted, conspired or solicited to commit 
such murder or voluntary manslaughter, or a felony assault that results in 
the serious bodily injury to the surviving child or another child of such 
parent; or 

(h) The child has been adjudicated to have been abused or neglected 

and custody has been transferred from the child's parent(s) for placement 

pursuant to Section 43-15-13, and a court of competent jurisdiction has 

determined that reunification shall not be in the child's best interest. 

(4) Legal custody and guardianship by persons other than the parent as 

well as other permanent alternatives which end the supervision by the 
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Department of Human Services should be considered as alternatives to the 
termination of parental rights, and these alternatives should be selected when, 
in the best interest of the child, parental contacts are desirable and it is 
possible to secure such placement without termination of parental rights. 

(5) When a parent has been convicted of rape of a child under the 
provisions of Section 97-3-65, sexual battery of a child under the provisions of 
Section 97-3-95(c), touching a child for lustful purposes under the provisions of 
Section 97-5-23, exploitation of a child under the provisions of Section 97-5-31, 
felonious abuse or battery of a child under the provisions of Section 97-5-39(2), 
or carnal knowledge of a step or adopted child or a child of a cohabitating 
partner under the provisions of Section 97-5-41, notice of the conviction shall 
be forwarded by the circuit clerk of the county in which the conviction occurred 
to the Mississippi Department of Human Services, Division of Social Services. 

(6) In any case where a child has been removed from the parent's home 
due to sexual abuse or serious bodily injury to the child, the court shall treat 
such case for termination of parental rights as a preference case to be 
determined with all reasonable expedition. 

SOURCES: Laws, 1980, ch. 485, § 2; Laws, 1993, ch. 475, § 1; Laws, 1998, ch. 516, 
§ 10; Laws, 2003, ch. 359, § 2, eff from and after July 1, 2003. 

Amendment Notes — The 2003 amendment substituted "any child" for "his natural 
or adopted child" in (3)(g). 

Cross References — Authority of courts to impose fee for any court-ordered home 
study relating to child custody matters, see § 93-17-12. 

JUDICIAL DECISIONS 

1. Generally proceeding was referred to as adoption 

2. Abandonment or neglect. rather than for termination of parental 

3. Erosion of parent/child relationship. rights, as complaint for adoption specifi- 

4. Commission of crime by or imprison- cally alleged that natural father had 

ment of parent. abandoned child under statutory provi- 

5. Sexual abuse. sion dealing with termination of parental 

6. Moral unfitness; generally. rights for unfit parents; adoption and ter- 

7. Voluntary release. mination of parental rights proceedings 

8. Mental unfitness. were not separable under the circum- 

9. Series of abusive incidents. stances and appointment of guardian ad 

10. Failure to acknowledge abuse. litem was mandatory. E.M.C. v. S.V.M., 
1. Generally. 695 So - 2d 576 (Miss. 1997). 

In a proceeding by a natural mother and In a proceeding for termination of pa- 

a stepfather to terminate the parental rental rights and adoption, the trial court 

rights of the natural father and to adopt properly refused to hear the natural moth- 

the child at issue, an incident of alleged er's petition for writ of habeas corpus in 

abuse of the mother by the natural father which she alleged that a prior court order 

was not admissible as the incident did not awarding custody of the children to their 

involve the child. S.N.C. v. J.R.D., — So. aunt was void, which would be construed 

2d — , 1999 Miss. App. LEXIS 45 (Miss, as an amendment to the natural mother's 

Ct. App. Feb. 9, 1999), aff'd, 755 So. 2d original answer, where the mother sought 

1077 (Miss. 2000). to amend her pleading a mere 2 days 

Failure to appoint guardian ad litem for before trial. Since the adoption proceeding 

child was reversible error, even though not only determined the best interests of 
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the children, but also who should have 
custody, there was no need for the trial 
court to address the habeas application; 
by addressing and granting the petition 
for adoption, the trial court necessarily 
adjudicated custody anew. Natural 
Mother v. Paternal Aunt, 583 So. 2d 614 
(Miss. 1991). 

A mother whose parental rights were 
terminated under § 93-15-103(3)(e) on 
the ground that there was a "substantial 
erosion of the relationship" between her 
and 2 of her children failed to show that 
the statute was unconstitutionally vague, 
since a person of common intelligence 
should have been aware that the result of 
a factual situation such as the mother's 
could well be the termination of one's 
parental rights. If the statute were more 
specific, then the cases in which it could be 
applied could be so drastically reduced as 
to make it ineffective in protecting the 
children it was meant to serve. Vance v. 
Lincoln County Dep't of Pub. Welfare ex 
rel. Weathers, 582 So. 2d 414 (Miss. 1991). 

A mother whose parental rights were 
terminated failed to show that § 93-15- 
103 violated her right to equal protection 
under the Fourteenth Amendment on the 
ground that a proportionally higher num- 
ber of blacks' parental rights are termi- 
nated than are whites', since the statute is 
racially neutral on its face and there was 
no evidence that the purpose of the stat- 
ute was anything other than the protec- 
tion of the children of Mississippi. Vance v. 
Lincoln County Dep't of Pub. Welfare ex 
rel. Weathers, 582 So. 2d 414 (Miss. 1991). 

2. Abandonment or neglect. 

Clear and convincing evidence did not 
establish abandonment of a child by his 
mother where no evidence, either pro or 
con, was presented concerning any paren- 
tal contributions the mother made to the 
rearing of the child, either in the form of 
monetary support or in the form of basic 
nurturance, and there were no specific 
questions put to the witnesses on the 
ground of abandonment. N.E. v. L.H., 761 
So. 2d 956 (Miss. Ct. App. 2000). 

The Court of Appeals did not err when it 
reversed the chancery court's termination 
of a mother's parental rights because the 
Court of Appeals, while acknowledging 
that there had been a substantial erosion 



of the relationship between the mother 
and her children and that the parent-child 
relationship in question was not a good 
one, found that the substantial burden of 
proof necessary for termination had not 
been met. M.L.B. v. S.L.J., 806 So. 2d 1023 
(Miss. 2000). 

Evidence did not establish that a father 
had abandoned his child without contact 
for a year; even though the father's con- 
tacts with the child were minimal, the 
evidence showed that the father did main- 
tain ties to the child and did not relin- 
quish all parental claims to the child. 
S.N.C. v. J.R.D., 755 So. 2d 1077 (Miss. 
2000). 

The natural mother and stepfather 
failed to establish that the natural father 
deserted or abandoned the child at issue 
where there was conflicting evidence as to 
how long the natural father went without 
seeing his child, and the natural father 
testified that he saw the child on several 
occasions through his mother and by vis- 
iting her secretly at her babysitters, that 
he sent a letter with a poem, and that he 
bought Christmas gifts that he had at- 
tempted to give to the child. In re M.L.W, 
755 So. 2d 558 (Miss. Ct. App. 2000). 

The evidence was insufficient to show a 
settled purpose of the natural father to 
forego all parental rights and relinquish 
all parental claim to the minor child 
where, inter alia, he visited his daughter 
four or five times since the parties di- 
vorced and there was continued contact 
through frequent telephone calls. S.N.C. v. 
J.R.D., — So. 2d — , 1999 Miss. App. 
LEXIS 45 (Miss. Ct. App. Feb. 9, 1999), 
aff'd, 755 So. 2d 1077 (Miss. 2000). 

The evidence was sufficient to support a 
finding that a mother had abandoned and 
deserted her minor children, where the 
mother had only seen the children 2 times 
between January of 1986 when she left 
them with their father and the time of the 
trial in January of 1990, the mother did 
not contribute any financial assistance 
during that time, the mother did not send 
birthday cards or Christmas gifts to the 
children and ignored other events in the 
children's lives, the children thought of 
and referred to their aunt, with whom 
they were living, as their mother, and 
though the older child knew who the 
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mother was when she saw her, the 
younger child did not know the mother at 
all as the mother had left when the 
younger child was 6 months old. Natural 
Mother v. Paternal Aunt, 583 So. 2d 614 
(Miss. 1991). 

A chancellor was not manifestly wrong 
in refusing to terminate a father's paren- 
tal rights, even though the father had 
killed the child's mother, where there was 
no abandonment of the child by her father 
and the father had made 5 $100 payments 
in support of his daughter. Veselits v. 
Cruthirds, 548 So. 2d 1312 (Miss. 1989). 

Chancellor was not manifestly in error 
when he found neither abandonment nor 
such immoral conduct as to make natural 
father of child unfit, where: father had 
been behind in child support payments; 
had been arrested for possession of mari- 
juana with intent to deliver; and had 
cohabited with someone not his spouse; 
constant arrearages in child support pay- 
ments do not constitute abandonment or 
desertion under statutory definition, and 
that was only evidence of desertion in 
case; there was no evidence that father 
had ever exposed daughter to illegal or 
immoral conduct during visits, and at 
time of hearing father was out of school 
and held good job; commission of crime 
alone was insufficient to find him morally 
unfit to rear and train child, especially 
where rehabilitation was evident; and, 
cohabitation by custodial parent in itself 
is insufficient to modify custody order ab- 
sent showing of substantial detrimental 
effect; same rule applies in adoption cases. 
In re J.D., 512 So. 2d 684 (Miss. 1987). 

In a proper case, where the proof is clear 
and convincing, there may be constructive 
abandonment and desertion of a minor 
child. G.M.R. v. H.E.S., 489 So. 2d 498 
(Miss. 1986). 

Claim that natural mother has deserted 
child for purposes of adoption statute 
(§ 93-17-5) will be considered in context of 
statutory proviso (§ 93-15-103) authoriz- 
ing termination of parental rights on 
ground of desertion. Bryant v. Cameron, 
473 So. 2d 174 (Miss. 1985). 

Parental rights are properly terminated 
when, after parents are given consider- 
able opportunity and warning that they 
must change lifestyle, parents fail to pro- 



vide children with most basic necessities 
for healthy life which are well within 
capabilities of parents if they were so 
inclined. Adams v. Powe, 469 So. 2d 76 
(Miss. 1985). 

In an action in which a natural mother 
and her new husband petitioned for adop- 
tion of her minor children over objection of 
their natural father, petitioners failed to 
prove by clear and convincing evidence 
that the father had abandoned his chil- 
dren, or was unfit, within the meaning of 
§§ 93-17-7 and 93-15-103(3), where, al- 
though he was living in an adulterous 
relationship at the time of the divorce, he 
had subsequently married his second 
wife, where, although he was over $7,000 
in arrears in court ordered child support, 
he proved that he was unable to make the 
support payments or purge himself of con- 
tempt, and where, although there had 
been few visits between him and the chil- 
dren, he had not so totally shown that he 
wished to relinquish all parental claims to 
the children as to justify a finding of 
abandonment or desertion. Petit v. 
Holifield, 443 So. 2d 874 (Miss. 1984). 

A natural mother's parental rights were 
improperly terminated, where she estab- 
lished beyond peradventure that she had 
attempted to establish a suitable home for 
the return of her children, that she had 
continually made efforts to remain in 
touch with her children despite barriers 
imposed by their geographic location and 
constant interference by many well-inten- 
tioned people, and where the proof wholly 
failed to establish that she had abandoned 
her children and was further insufficient 
to establish, by clear and convincing proof, 
an extreme and deep-seated antipathy by 
the child toward her or some other sub- 
stantial erosion of the parent and child 
relationship which was caused, at least in 
part, by the mother's serious neglect, 
abuse, prolonged and unreasonable ab- 
sence, unreasonable failure to visit or 
communicate or prolonged imprisonment. 
De La Oliva v. Lowndes County Dep't of 
Pub. Welfare, 423 So. 2d 1328 (Miss. 
1982). 

3. Erosion of parent/child relation- 
ship. 

Evidence supported a determination 
that there had been a substantial erosion 



679 



§ 93-15-103 



Domestic Relations 



of the parent-child relationship, notwith- 
standing the parents' contention that they 
had continuously sought and exercised 
visitation, but were restricted by court 
order to only limited, supervised visita- 
tion, where the court found (1) that this 
was the worst case of child abuse ever to 
pass before his bench, (2) that the child 
had bonded with her foster parents and 
considered them to be her parents, and (3) 
that it would be detrimental for the child 
to be removed from her foster parents' 
care. G.Q.A. v. Harrison County Dep't of 
Human Servs., 771 So. 2d 331 (Miss. 
2000). 

Evidence was insufficient to support the 
termination of a mother's parental rights 
on the ground of a substantial erosion of 
the relationship between her and the mi- 
nor children caused, at least in part, by 
her serious neglect, abuse, prolonged and 
unreasonable absence or unreasonable 
failure to visit or communicate with the 
minor children; although her visits with 
her children were very infrequent, it was 
not shown that she wished to relinquish 
all parental claims to the children consti- 
tuting an abandonment of her children, 
and her conduct did not imply a conscious 
disregard of all the obligations owed by a 
parent to the child, leading to the destruc- 
tion of the parent-child relationship. 
M.L.B. v. S.L.J., — So. 2d — , 1999 Miss. 
App. LEXIS 299 (Miss. Ct. App. May 18, 
1999), aff'd, 806 So. 2d 1023 (Miss. 2000). 

The evidence was sufficient to support a 
finding of a "substantial erosion of the 
relationship" between a mother, who was 
incarcerated for murder and armed rob- 
bery, and 2 of her children, where a social 
worker testified that there was indiffer- 
ence at best on the part of the children 
towards the mother, a psychologist con- 
curred in this opinion, one of the children 
testified that he had not seen his mother 
for 5 years though he had written to her 
and talked with her on the phone, he 
seemed indifferent to the possibility that 
his mother's parental rights might be ter- 
minated and he seemed anxious to be 
adopted by someone, and the other child 
seemed to have no memory of her mother 
as she was 2 years old when they were 
separated. Vance v. Lincoln County Dep't 
of Pub. Welfare ex rel. Weathers, 582 So. 
2d 414 (Miss. 1991). 



A mother whose parental rights were 
terminated under § 93-15-103(3)(e) on 
the ground that there was a "substantial 
erosion of the relationship" between her 
and 2 of her children failed to show that 
the statute was unconstitutionally vague, 
since a person of common intelligence 
should have been aware that the result of 
a factual situation such as the mother's 
could well be the termination of one's 
parental rights. If the statute were more 
specific, then the cases in which it could be 
applied could be so drastically reduced as 
to make it ineffective in protecting the 
children it was meant to serve. Vance v. 
Lincoln County Dep't of Pub. Welfare ex 
rel. Weathers, 582 So. 2d 414 (Miss. 1991). 

4. Commission of crime by or impris- 

onment of parent. 

Imprisonment of a parent, and the re- 
sulting conditions, can be rightfully con- 
sidered as a significant factor when deter- 
mining whether parental rights may be 
terminated. Vance v. Lincoln County Dep't 
of Pub. Welfare ex rel. Weathers, 582 So. 
2d 414 (Miss. 1991). 

The termination of a mother's parental 
rights, in part because of her criminal acts 
and resulting imprisonment, did not 
amount to cruel and unusual punishment 
since the termination of her parental 
rights was a separate matter from that of 
her criminal conviction, and the action for 
termination of parental rights was not 
brought to further punish the mother, but 
was a reasonable exercise of the State's 
legitimate interest in providing for the 
welfare of the children. Vance v. Lincoln 
County Dep't of Pub. Welfare ex rel. 
Weathers, 582 So. 2d 414 (Miss. 1991). 

5. Sexual abuse. 

The evidence was sufficient to support a 
chancellor's decision to terminate a moth- 
er's parental rights to 2 of her children 
under § 93-15-103(3)(b), where 2 of her 
children had been subjected to numerous 
incidents of sexual abuse by different 
adults and there was evidence of the 
mother's knowledge of, or participation in, 
the sexual abuse of these children, even 
though there was no evidence of abuse of 
one of the children involved in the case 
and the greatest and most unfortunate 
victim was a third child who was not 
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involved in the case, since the treatment 
of the third child permeated and infected 
the other 2 children; no mother should be 
permitted to have custody or control of 
any children if she permits one child to be 
molested. Carson v. Natchez Children's 
Home, 580 So. 2d 1248 (Miss. 1991). 

Section 93-15-103(3)(b) is sufficient to 
encompass child sexual abuse without ex- 
plicitly stating that a parent's complicity 
was shown in considerably more than an 
isolated incident. Thus, a mother's paren- 
tal rights were properly terminated under 
the statute even though there was no 
showing that she had been guilty of a 
"series" of incidents. Carson v. Natchez 
Children's Home, 580 So. 2d 1248 (Miss. 
1991). 

6. Moral unfitness; generally. 

Evidence did not establish that a father 
was mentally, morally, or otherwise unfit 
to raise a child where the only evidence 
offered to show that he was unfit was one 
allegedly abusive incident between the 
father and the mother. S.N.C. v. J.R.D., 
755 So. 2d 1077 (Miss. 2000). 

Chancellor was not manifestly in error 
when he found neither abandonment nor 
such immoral conduct as to make natural 
father of child unfit, where: father had 
been behind in child support payments; 
had been arrested for possession of mari- 
juana with intent to deliver; and had 
cohabited with someone not his spouse; 
constant arrearages in child support pay- 
ments do not constitute abandonment or 
desertion under statutory definition, and 
that was only evidence of desertion in 
case; there was no evidence that father 
had ever exposed daughter to illegal or 
immoral conduct during visits, and at 
time of hearing father was out of school 
and held good job; commission of crime 
alone was insufficient to find him morally 
unfit to rear and train child, especially 
where rehabilitation was evident; and, 
cohabitation by custodial parent in itself 
is insufficient to modify custody order ab- 
sent showing of substantial detrimental 
effect; same rule applies in adoption cases. 
In re J.D., 512 So. 2d 684 (Miss. 1987). 

Chancellor's finding that best interest 
of minor child would be served by termi- 
nation of parental rights of natural par- 
ents, and his adoption by petitioners, was 



supported by evidence showing that the 
natural parents were mentally and mor- 
ally unfit to rear and train child, and 
further showing improvement in child 
during time he was in home of petitioner. 
G.M.R. v. H.E.S., 489 So. 2d 498 (Miss. 
1986). 

Where a statute is repealed by a new 
statute which substantially reenacts pro- 
visions of the prior statute simultaneously 
with the repeal, the operation of the orig- 
inal statute is not interrupted by the re- 
peal as to an action which was filed and 
pending before the effective date of the 
new legislation. Thus, a suit to terminate 
the parental rights of a natural father 
instituted on June 30, 1980, was con- 
trolled by the provisions of § 93-15-1, et 
seq., although that statute was repealed 
by § 93-15-101, et seq., which became 
effective the following day, July 1, 1980. 
The trial court correctly terminated the 
parental rights of the natural father on 
the grounds that he had abandoned the 
child and was "morally unfit" where the 
evidence established that he had sug- 
gested to the natural mother that she 
have an abortion, he had refused to con- 
tribute to the expense of prenatal care, he 
had demanded that the natural mother 
not use his name in applying for welfare 
assistance, he had terminated his rela- 
tionship with the natural mother after 
being informed that she was pregnant, he 
had left the decision regarding the child's 
destiny entirely up to the mother, and a 
month prior to the baby's birth, he had 
advised the mother that he would surren- 
der the child for adoption, and where the 
evidence also established that the father, 
a married man separated from his wife, 
had entered into an adulterous affair with 
the natural mother, a teenage girl. Doe v. 
Attorney W., 410 So. 2d 1312 (Miss. 1982). 

7. Voluntary release. 

A natural mother's age of minority at 
the time of her joining an adoption peti- 
tion did not render the adoption void in 
light of Miss. Code Ann. §§ 93-15-103 and 
93-17-7, which were to be construed in 
pari materia. C.T. v. R.D.H., 843 So. 2d 
690 (Miss. 2003). 

In accordance with § 93-17-7 and 
§§ 93-15-101 through 93-15-111, a writ- 
ten voluntary release, or consent by the 
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parent, terminates the parental rights 
and, thereafter, no objection to the adop- 
tion from the natural parent may be sus- 
tained. Grafe v. Olds, 556 So. 2d 690 
(Miss. 1990). 

Whether a natural parent's consent to 
adoption may be withdrawn must be de- 
termined on a case-by-case basis in timely 
fashion without unnecessary delay in the 
proceedings, always keeping in mind that 
the best interest of the child is paramount. 
Grafe v. Olds, 556 So. 2d 690 (Miss. 1990). 

8. Mental unfitness. 

The mental unfitness of a mother to 
raise her child was not established where 
the record revealed a complete and total 
absence of any substantive evidence sup- 
porting the conclusion that the mother 
suffered from any mental short-comings 
sufficient in degree to warrant a termina- 
tion of her parental rights. N.E. v. L.H., 
761 So. 2d 956 (Miss. Ct. App. 2000). 

9. Series of abusive incidents. 

Substantial evidence supported the de- 
termination that an 18-month-old child 
was subjected to a series of abusive inci- 
dents where the evidence showed that she 
was intentionally burned with hot water, 
that medical treatment was withheld un- 
til her condition deteriorated to the point 
that a terrible odor emitted from her body 
due to serious infection, and that she 
suffered from malnutrition, notwithstand- 



ing the parents' contention that the burn 
was caused by accident, that the mother 
genuinely believed that the child was 
healing, and that failure to properly nour- 
ish the child was a by-product of doctor's 
orders that the child be fed only small 
amounts of food at frequent intervals to 
keep her from vomiting. G.Q.A. v. Harri- 
son County Dep't of Human Servs., 771 
So. 2d 331 (Miss. 2000). 

10. Failure to acknowledge abuse. 

Termination of parental rights was ap- 
propriate where both parents refused to 
acknowledge the father's sexual abuse of 
the children at issue, the father failed to 
obtain counseling though the court-or- 
dered program, and the mother failed to 
establish her own home independent of 
the father and work with the department 
of human services for the return of the 
children. S.R.B.R. v. Harrison County 
Dep't of Human Servs., 798 So. 2d 437 
(Miss. 2001). 

In light of the fact that the Family 
Court ordered counseling on the theory 
that the natural parents could rehabili- 
tate themselves from their abusive con- 
duct, the Family Court was not manifestly 
erroneous in terminating their parental 
rights for their failure to acknowledge 
their abuse and to participate in counsel- 
ing. G.Q.A. v. Harrison County Dep't of 
Human Servs., 771 So. 2d 331 (Miss. 
2000). 
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§ 93-15-105. Petition for termination of parental rights; set- 
ting cause for hearing; service of process; determination of 
rights of father of child born out of wedlock in certain cases. 

(1) Any person, agency or institution may file for termination of parental 
rights in the chancery court or the family or county court sitting as the youth 
court of the county in which a defendant or the child resides, or in the county 
where an agency or institution holding custody of the child is located. The 
chancery court, or the chancellor in vacation, or the family court, or the family 
court judge in vacation, or the county court when sitting as the youth court, or 
such county court judge in vacation, may set the cause for hearing in termtime 
or in vacation. The petition shall be triable either in termtime or in vacation, 
after personal service of process for thirty (30) days, and in case of nonresident 
defendants, or defendants whose addresses are unknown after diligent search, 
thirty (30) days after completion of publication; such publication to be 
otherwise as provided in the Mississippi Rules of Civil Procedure. 

(2) In all cases involving termination of parental rights, minor parents 
may be served with process as an adult. 

(3) In the event that one (1) parent voluntarily releases his child for 
adoption a copy of the summons served on the child shall not be required to be 
served on the releasing parent. 

(4) In an appropriate case, determination of the rights of the father of a 
child born out of wedlock may be made in proceedings pursuant to a petition for 
determination of rights as provided in Section 93-17-6. 

SOURCES: Laws, 1980, ch. 485, § 3; Laws, 1996, ch. 396, § 1; Laws, 2003, ch. 359, 
§ 1, eff from and after July 1, 2003. 
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Editor's Note — Sections 13-3-19 and 13-3-21 were repealed by Laws, 1991, ch. 573, 
§ 141, eff from and after July 1, 1991. 

Amendment Notes — The 2003 amendment substituted "to be otherwise as 
provided in the Mississippi Rules of Civil Procedure" for "shall be governed by Sections 
13-3-19 and 13-3-21" at the end of (1); and added (4). 

Cross References — Petition for determination of rights in proposed adoption of 
natural child, see § 93-17-6. 

JUDICIAL DECISIONS 



In general. 
Jurisdiction. 



1. In general. 

Despite the fact the record indicated 
that there was a substantial compliance 
with requirements of the trial court, the 
trial court properly directed that proceed- 
ings to terminate parental rights be insti- 
tuted, where from all the evidence the 
court was apparently was of the opinion 
that the best interest of the child required 
the institution of such proceedings. In re 
T.T., 427 So. 2d 1382 (Miss. 1983). 

2. Jurisdiction. 

Chancery court which granted the cus- 
tody of children in a divorce proceeding 
had, as between the same parties, contin- 
uing exclusive jurisdiction to modify the 



decree upon subsequent changed circum- 
stances; therefore, the language in Miss. 
Code Ann. § 93-15-105 allowing a litigant 
to file an action for contempt and for 
termination of parental rights in chancery 
court where the child resided applied in 
situations where there was not a trial 
court already having previous continuing 
exclusive jurisdiction. Tollison v. Tollison, 
841 So. 2d 1062 (Miss. 2003). 

A chancery court may not exercise juris- 
diction over an abused or neglected child 
or any proceeding pertaining thereto over 
which the youth court may exercise juris- 
diction if there has been a prior proceed- 
ing in the youth court concerning that 
same child. K.M.K. v. S.L.M., 775 So. 2d 
115 (Miss. 2000). 



ATTORNEY GENERAL OPINIONS 



When the Department of Human Ser- 
vices (DHS) calls an expert witness in a 
parental termination case, the expense 
incurred would be the responsibility of the 
department; however, if an expert witness 



is sought on the motion of the guardian ad 
litem or the court, and the court so orders, 
any expert witness fee or expense would 
be borne by the county, not by DHS. Ward, 
May 4, 1999, A.G. Op. #99-0175. 



RESEARCH REFERENCES 



ALR. Natural parent's parental rights 
as affected by consent to child's adoption 
by other natural parent. 37 A.L.R.4th 724. 

Am Jur. 2 Am. Jur. 2d, Adoption §§ 65- 
162. 

59 Am. Jur. 2d, Parent and Child §§ 45, 
46. 

19 Am. Jur. PI & Pr Forms (Rev), Parent 
and Child, Form 5 (petition or application 
by mother to declare child free from fa- 
ther's custody and control because of 
abandonment); Form 32 (petition or appli- 
cation by county agency to declare child 
ward of court); Form 35 (petition or appli- 



cation of minor suing by guardian ad litem 
to be declared free from father's custody 
because of father's cruel treatment); Form 
38 (affidavit by mother for constructive 
service of father who abandoned minor 
child). 

13A Am. Jur. Legal Forms 2d, Parent 
and Child §§ 191:54 et seq. (agreements 
to surrender custody of child). 

CJS. 2 C.J.S., Adoption of Persons 
§§ 49 et seq. 

67A C.J.S., Parent and Child §§ 31 et 
seq. 
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Termination of Parental Rights § 93-15-107 

Law Reviews. Symposium on Missis- risdiction and Venue — Rules 16, 81, 82. 
sippi Rules of Civil Procedure: Pretrial 52 Miss. L. J. 105, March, 1982. 
Procedure, Applicability of Rules, and Ju- 

§ 93-15-107. Proceedings to terminate parental rights; par- 
ties; initiation of proceedings; payment of costs. 

(1) In an action to terminate parental rights, the mother of the child, the 
legal father of the child, and the putative father of the child, when known, shall 
be parties defendant. A guardian ad litem shall be appointed to protect the 
interest of the child in the termination of parental rights. A child may be made 
party plaintiff, and any agency holding custody of a minor shall act as party 
plaintiff. 

(2) The Department of Human Services shall initiate proceedings to 
terminate parental rights in accordance with Section 93-15-101 et seq. in cases 
where a child has been placed in the physical custody of a relative and the 
department has been given legal custody of the child. The department may 
provide necessary funds to defray the costs and attorney fees for any adoption 
proceedings brought by the relative of such child in cases where the relative is 
unable to pay such costs and fees based on criteria established by the 
department in compliance with federal law and the availability of funds to the 
department to pay such costs and fees. 

SOURCES: Laws, 1980, ch. 485, § 4 subd (1); Laws, 1998, ch. 516, § 11, efffrom 
and after July 1, 1998. 

JUDICIAL DECISIONS 

1. In general. rights, as complaint for adoption specifi- 

2. Guardian ad litem. cally alleged that natural father had 

3. Costs. abandoned child under statutory provi- 

sion dealing with termination of parental 

1. In general. rights for unfit parents; adoption and ter- 

In situation where adoption necessarily m i na tion of parental rights proceedings 

meant that natural father's parental were not separable under the circum- 

rights would be terminated, appointment stances and appointment of guardian ad 

of guardian ad litem was made mandatory Htem was mandatory. E.M.C. v. S.V.M., 

by statute governing termination of pa- 695 So. 2d 576 (Miss. 1997). 

rental rights. E.M.C. v. S.V.M., 695 So. 2d Miss Code § 93-15-107, which requires 

576 (Miss. 1997). appointment of a guardian ad litem to 

Appointment of guardian ad litem is protect the interest of a child in a termi- 

mandatory in termination of parental nation of parental rights proceeding, is 

rights proceedings, and guardian ad litem clearly mandatory and not permissive, 

should be someone who is unbiased and Luttrell v. Kneisly, 427 So. 2d 1384 (Miss. 

independent of natural parent to insure 1983). 

protection for the child's best interests. The chancellor erred in terminating the 

E.M.C. v. S.V.M., 695 So. 2d 576 (Miss, parental rights of a mother in her children 

1997). where the mother had not abandoned the 

Failure to appoint guardian ad litem for children, there was no evidence that she 

child was reversible error, even though was mentally unfit to rear and train them, 

proceeding was referred to as adoption and the state had failed to show by a 

rather than for termination of parental preponderance of the evidence that she 
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was morally or otherwise unfit to rear and 
train them; the parental rights of the 
father in the same children were improp- 
erly terminated by another chancellor 
who had conducted a hearing prior to the 
hearing concerning the mother's parental 
rights where the procedure of two hear- 
ings violated the requirement of § 93-15-7 
[repealed] that all evidence be presented 
before the termination of parental rights. 
Millien v. State, 408 So. 2d 71 (Miss. 
1981). 

Prior to statutory revision, an order 
terminating parental rights in four of five 
children would be reversed where, al- 
though a strong case was presented that 
the severely retarded mother was men- 
tally unfit to rear the children, the proof 
was not sufficient to show that the father 
was mentally unfit for this task and where 
the proof showed that the parents had 
visited with the children while in foster 
care, loved the children, were concerned 
about their welfare and wanted custody of 
the children. Also, no justifiable reason 
was given for the arbitrary decision to 
terminate parental rights in the four 
youngest children but not in the oldest 
child. Reyer v. Harrison County Dep't of 
Pub. Welfare, 404 So. 2d 1023 (Miss. 
1981). 

2. Guardian ad litem. 

Termination of parental rights case was 
remanded for the guardian ad litem to 
conduct an investigation and make recom- 
mendations where the record as to the 
guardian ad litem's role in determining 
what was in the best interest of the chil- 
dren was lacking; there was nothing in 
the record to indicate that the guardian 
ever talked privately with the children, no 
independent report was presented to the 
trial court during the termination hearing 
or prior to the judge's decision, and the 
guardian did not testify at the hearing, 
but only limited himself to the cross-ex- 
amination of other witnesses. D.J.L. v. 
Bolivar County Dep't of Human Servs., 
824 So. 2d 617 (Miss. 2002). 

A chancellor is not required to appoint a 
guardian ad litem to protect the interest 



of the child in an uncontested adoption 
proceeding which necessarily involves the 
termination of parental rights. J.C. v. R.Y., 
797 So. 2d 209 (Miss. 2001). 

The court vacated an order terminating 
parental rights and remanded the matter 
for further proceedings where the guard- 
ian ad litem appointed to represent the 
minor children failed to personally inter- 
view the children and offer an indepen- 
dent recommendation to the chancellor, 
where the sole reason the guardian ad 
litem did not personally interview the 
children was that he was informed by the 
therapist for one of the children and by 
the children's social worker that such con- 
tact would not be in the children's best 
interest. M.J.S.H.S. v. Yalobusha County 
Dep't of Human Servs., 782 So. 2d 737 
(Miss. 2001). 

3. Costs. 

The court properly ordered the Depart- 
ment of Human Services and the natural 
parents of the children at issue to pay 60 
percent and 40 percent, respectively, of 
the costs of a guardian ad litem and a 
special investigator in an action com- 
menced by the natural mother's brother 
and his wife for termination of parental 
rights and adoption of the children, even 
though the action was dismissed on mo- 
tion by the natural parents: (1) the likeli- 
hood of recovery from the plaintiffs was 
extremely remote in light of their fi- 
nances, (2) the children were in the legal 
custody of the department, and (3) the 
natural father was on the verge of the 
receipt of a substantial sum of money as 
award for personal injuries received in 
past employment. Mississippi Dep't of Hu- 
man Servs. v. W.A., 758 So. 2d 402 (Miss. 
2000). 

It was not necessary to appoint a guard- 
ian ad litem in an adoption proceeding 
where the natural mother was killed in an 
automobile accident and the natural fa- 
ther surrendered his parental rights and 
consented to the adoption by separate 
instrument. S.R. v. P.L.H., 748 So. 2d 853 
(Miss. Ct. App. 1999). 
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ATTORNEY GENERAL OPINIONS 

When the Department of Human Ser- is sought on the motion of the guardian ad 

vices (DHS) calls an expert witness in a litem or the court, and the court so orders, 

parental termination case, the expense any expert witness fee or expense would 

incurred would be the responsibility of the be borne by the county, not by DHS. Ward, 

department; however, if an expert witness May 4, 1999, A.G. Op. #99-0175. 

RESEARCH REFERENCES 

ALR. Attorneys' fee awards in parent- CJS. 67A C.J.S., Parent §§ 31 et seq. 

nonparent child custody case. 45 Law Reviews. Symposium on Missis- 

A.L.R.4th 212. sippi Rules of Civil Procedure: Pretrial 

Right of indigent parent to appointed Procedure, Applicability of Rules, and Ju- 

counsel in proceeding for involuntary ter- risdiction and Venue — Rules 16, 81 and 

mination of parental rights. 92 A.L.R.5th 82. 52 Miss. L. J. 105, March, 1982. 
379. 

Am Jur. 59 Am. Jur. 2d, Parent and 
Child §§ 45, 46. 

§ 93-15-109. Termination of parental rights. 

After hearing all the evidence in regard to such petition, if the chancellor, 
family court judge or county court judge is satisfied by clear and convincing 
proof that the parent or parents are within the grounds requiring termination 
of parental rights as set forth in this chapter, then the court may terminate all 
the parental rights of the parent or parents regarding the child, and terminate 
the right of the child to inherit from such parent or parents. The termination 
of the parental rights of one (1) parent may be made without affecting the 
parental rights of the other parent, should circumstances and evidence ever so 
warrant. 

SOURCES: Laws, 1980, ch. 485, § 4(2); Laws, 1984, ch. 318; Laws, 1996, ch. 396, 
§ 2, eff from and after July 1, 1996. 

Cross References — Effect on adoption proceedings of termination of parental 
rights, see § 93-17-7. 

Authority of courts to impose fee for any court-ordered home study relating to child 
custody matters, see § 93-17-12. 

JUDICIAL DECISIONS 

1. In general. Where, as a result of a felonious child 

Chancellor did not err in awarding cus- abuse conviction, contact was disallowed 

tody of a child to a paternal aunt where between the father and the children while 

there was ample evidence presented to the father was incarcerated in the Peni- 

show that the child's mother had led an tentiary, the Youth Court was not obli- 

uns table life, including the use of illegal gated to hold a parental rights hearing 

narcotics, for an extended period of time because the father's parental rights were 

and that her attention to the welfare of not terminated. V.L.W. v. State, 751 So. 2d 

her child appeared to be of secondary 1033 (Miss. 1999). 

interest to her. Loomis v. Bugg, 872 So. 2d Inheritance laws of Mississippi, where 

694 (Miss. Ct. App. 2004). decedent's estate was located, rather than 

687 



§ 93-15-109 



Domestic Relations 



law of Louisiana, pursuant to which dece- 
dent's natural child was adopted, applied 
in determining whether child was wrong- 
ful death beneficiary. Penalver v. Howell, 
687 So. 2d 1171 (Miss. 1996). 

A chancellor was not manifestly wrong 
in refusing to terminate a father's paren- 
tal rights, even though the father had 
killed the child's mother, where there was 
no abandonment of the child by her father 
and the father had made 5 $100 payments 
in support of his daughter. Veselits v. 
Cruthirds, 548 So. 2d 1312 (Miss. 1989). 

The standard of proof in action to ter- 
minate parental rights, under statute, re- 
quires that the chancellor must be satis- 
fied by all of the evidence that the proof is 
clear and convincing that the grounds for 
termination are present. G.M.R. v. H.E.S., 
489 So. 2d 498 (Miss. 1986). 

That portion of § 93-15-109 allowing 
parental rights termination to be decreed 
based upon a preponderance of the evi- 
dence standard is deficient and unconsti- 
tutional, since the standard of proof in an 
action for termination of parental rights 
must be "clear and convincing" in accor- 
dance with a mandate of the United 
States Supreme Court. Natural Father v. 
United Methodist Children's Home, 418 
So. 2d 807 (Miss. 1982). 



In an action regarding parental rights 
termination, the Mississippi Supreme 
Court would consider the question regard- 
ing the constitutionality of the standard of 
proof required by § 93-15-109 authorizing 
parental rights termination, despite the 
fact that such question was not raised at 
the trial level, where the basic issue in- 
volved the rights and destiny of small 
children. Natural Father v. United Meth- 
odist Children's Home, 418 So. 2d 807 
(Miss. 1982). 

The chancellor erred in terminating the 
parental rights of a mother in her children 
where the mother had not abandoned the 
children, there was no evidence that she 
was mentally unfit to rear and train them, 
and the state had failed to show by a 
preponderance of the evidence that she 
was morally or otherwise unfit to rear and 
train them; the parental rights of the 
father in the same children were improp- 
erly terminated by another chancellor 
who had conducted a hearing prior to the 
hearing concerning the mother's parental 
rights where the procedure of two hear- 
ings violated the requirement of § 93-15-7 
that all evidence be presented before the 
termination of parental rights. Millien v. 
State, 408 So. 2d 71 (Miss. 1981). 



RESEARCH REFERENCES 



ALR. Right, in child custody proceed- 
ings, to cross-examine investigating offi- 
cer whose report is used by court in its 
decision. 59 A.L.R.3d 1337. 

Natural parent's parental rights as af- 
fected by consent to child's adoption by 
other natural parent. 37 A.L.R.4th 724. 

Parent's mental deficiency as factor in 
termination of parental rights. 1 
A.L.R.5th 469. 

Sufficiency of evidence to establish par- 
ent's knowledge or allowance of child's 
sexual abuse by another under statute 
permitting termination of parental rights 
for "allowing" or "knowingly allowing" 
such abuse to occur. 53 A.L.R.5th 499. 

Am Jur. 59 Am. Jur. 2d, Parent and 
Child §§ 43, 44, 48. 

3 Am. Jur. Proof of Facts 2d, Child 
Neglect, §§ 25 et seq. (proof of physical 



neglect — malnutrition and lack of ade- 
quate clothing); §§ 44 et seq. (proof of 
emotional neglect — child's emotional 
well-being endangered by parent's dis- 
turbed condition); §§ 72 et seq. (proof of 
medical neglect — parent's refusal to con- 
sent to blood transfusion during surgery 
for alleviation of facial disfigurement). 

CJS. 67A C.J.S., Parent §§ 31 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March 1982. 

1982 Mississippi Supreme Court Re- 
view: Miscellaneous: Termination of Pa- 
rental Rights. 53 Miss L. J. 187, March, 
1983. 
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§ 93-15-111. Placing child in custody of suitable person, insti- 
tution or agency; adoption. 

Should the court terminate the parental rights of the parents or only one 
(1) of the parents (if they both be living), then the court shall place the child in 
the custody of some suitable person, agency or institution, and such person, 
agency or institution shall have full power to enter a petition under Section 
93-17-5, consenting to adoption, and no further notice shall be given in the 
adoption proceeding to such parent or parents. 

SOURCES: Laws, 1980, ch. 485, § 4 subd 3, eff from and after July 1, 1980. 

Cross References — Authority of courts to impose fee for any court-ordered home 
study relating to child custody matters, see § 93-17-12. 

JUDICIAL DECISIONS 



1. In general. 

The statute does not provide for the 
court to be bound by the Department of 
Human Services's consent or the lack 
thereof to the adoption of a child in its 
custody. L.W. v. C.W.B., 762 So. 2d 323 
(Miss. 2000). 

Chancellor's finding that best interest 
of minor child would be served by termi- 



nation of parental rights of natural par- 
ents, and his adoption by petitioners, was 
supported by evidence showing that the 
natural parents were mentally and mor- 
ally unfit to rear and train child, and 
further showing improvement in child 
during time he was in home of petitioner. 
G.M.R. v. H.E.S., 489 So. 2d 498 (Miss. 
1986). 



RESEARCH REFERENCES 



ALR. Right to require psychiatric or 
mental examination for party seeking to 
obtain or retain custody of child. 99 
A.L.R.3d 268. 

Attorneys' fee awards in parent-nonpar- 
ent child custody case. 45 A.L.R.4th 212. 

Child custody and visitation rights of 
person infected with AIDS. 86 A.L.R.4th 
211. 

Am Jur. 2 Am. Jur. 2d, Adoption §§ 65- 
162. 

59 Am. Jur. 2d, Parent and Child § 49. 

19 Am. Jur. PI & Pr Forms (Rev), Parent 
and Child, Form 51 (judgment or decree 



declaring minor child free from custody 
and control of father); Form 52 (judgment 
or decree making child ward of court and 
awarding custody to grandparents). 

22 Am. Jur. Trials, Child Custody Liti- 
gation §§ 1 et seq. 

CJS. 2 C.J.S., Adoption of Persons 
§§ 49 et seq. 

67A C.J.S., Parent §§ 31 et seq. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 
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CHAPTER 16 
Grandparents' Visitation Rights 

Sec. 

93-16-1. Jurisdiction of court to grant grandparents visitation rights with minor 

child. 

93-16-3. Who may petition for visitation rights; when; court in which to file 

petition. 

93-16-5. Parties to proceeding; discretion of court in granting, enforcing, modi- 

fying or terminating rights. 

93-16-7. Application of chapter. 

§ 93-16-1. Jurisdiction of court to grant grandparents visita- 
tion rights with minor child. 

Any court of this state which is competent to decide child custody matters 
shall have jurisdiction to grant visitation rights with a minor child or children 
to the grandparents of such minor child or children as provided in this chapter. 

SOURCES: Laws, 1983, ch. 497, § 1; Laws, 1990, ch. 537, § 1, eff from and after 
July 1, 1990. 

Cross References — Child custody matters, generally, see §§ 43-21-101 et seq., 
§ 93-5-23, §§ 93-15-101 et seq., §§ 93-17-1 et seq., §§ 93-23-1 et seq. 

Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. In general. grandparent and the grandchild would be 

The Mississippi Grandparents' Visita- in the best interest of the child before 

tion Act, Miss. Code Ann. § 93-16-1 does ordering grandparent visitation. Stacy v. 

not violate parents' due process rights Ross, 798 So. 2d 1275 (Miss. 2001). 

because the trial court must make specfic Under common law principles, there 

findings that: (1) the grandparent has were no legal rights of grandparents for 

established a viable relationship with the visitation privileges with their grandchil- 

grandchild, (2) that the custodial parents dren where the parents did not permit 

have unreasonably denied grandparent such communication. Olson v. Flinn, 484 

visitation, and (3) visitation between the So. 2d 1015 (Miss. 1986). 

RESEARCH REFERENCES 

ALR. Grandparents' visitation rights. Law Reviews. 1989 Mississippi Su- 
90 A.L.R.3d 222. preme Court Review: Visitation by Grand- 
Visitation rights of persons other than parents. 59 Miss. L. J. 899, Winter, 1989. 
natural parents or grandparents. 1 Practice References. Family Law Li t- 
A.L.R.4th 1270. igation Guide with Forms: Discovery, Ev- 
Am Jur. 24A Am. Jur. 2d, Divorce and idence, Trial Practice (Matthew Bender). 
Separation § 914. Rutkin, Family Law and Practice (Mat- 
59 Am. Jur. 2d, Parent and Child § 50. thew Bender). 

CJS. 27B C.J.S., Divorce § 312. Family Law Clause Library - CD Rom 

43 C.J.S., Infants § 24. (Matthew Bender). 
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Principles of the Law of Family Disso- Gold-Bikin, Kolodny, Koritzinsky, Stark, 

lution: Analysis and Recommendations - Divorce Practice Handbook (Michie). 

American Law Institute (Matthew Child Custody and Visitation Law and 

Bender). Practice (Matthew Bender). 

§ 93-16-3. Who may petition for visitation rights; when; court 
in which to file petition. 

(1) Whenever a court of this state enters a decree or order awarding 
custody of a minor child to one (1) of the parents of the child or terminating the 
parental rights of one (1) of the parents of a minor child, or whenever one (1) 
of the parents of a minor child dies, either parent of the child's parents who was 
not awarded custody or whose parental rights have been terminated or who 
has died may petition the court in which the decree or order was rendered or, 
in the case of the death of a parent, petition the chancery court in the county 
in which the child resides, and seek visitation rights with such child. 

(2) Any grandparent who is not authorized to petition for visitation rights 
pursuant to subsection (1) of this section may petition the chancery court and 
seek visitation rights with his or her grandchild, and the court may grant 
visitation rights to the grandparent, provided the court finds: 

(a) That the grandparent of the child had established a viable relation- 
ship with the child and the parent or custodian of the child unreasonably 
denied the grandparent visitation rights with the child; and 

(b) That visitation rights of the grandparent with the child would be in 
the best interests of the child. 

(3) For purposes of subsection (3) of this section, the term "viable 
relationship" means a relationship in which the grandparents or either of them 
have voluntarily and in good faith supported the child financially in whole or 
in part for a period of not less than six (6) months before filing any petition for 
visitation rights with the child or the grandparents have had frequent 
visitation including occasional overnight visitation with said child for a period 
of not less than one (1) year. 

(4) Any petition for visitation rights under subsection (2) of this section 
shall be filed in the county where an order of custody as to such child has 
previously been entered. If no such custody order has been entered, then the 
grandparents' petition shall be filed in the county where the child resides or 
may be found. The court shall on motion of the parent or parents direct the 
grandparents to pay reasonable attorney's fees to the parent or parents in 
advance and prior to any hearing, except in cases in which the court finds that 
no financial hardship will be imposed upon the parents. The court may also 
direct the grandparents to pay reasonable attorney's fees to the parent or 
parents of the child and court costs regardless of the outcome of the 
petition. 

SOURCES: Laws, 1983, ch. 497, § 1; Laws, 1986, ch. 421, § 1; Laws, 1990, ch. 537, 
§ 2; Laws, 1992, ch. 566, § 1, eff from and after July 1, 1992. 
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JUDICIAL DECISIONS 



1. In general. 

2. Attorney fees. 

3. Visitation proper. 

4. Constitutionality. 

1. In general. 

The statute is constitutional as the fac- 
tors that are required to be considered 
before awarding visitation under the stat- 
ute specifically prohibit a chancellor from 
ordering visitation that would interfere 
with a parent's right to rear his or her 
children. Zeman v. Stanford, 789 So. 2d 
798 (Miss. 2001). 

Subsection (1) was the proper basis for 
an award of visitation rights to the mater- 
nal grandparents of the children where 
the father had been awarded sole custody 
of the children. Zeman v. Stanford, 789 So. 
2d 798 (Miss. 2001). 

Paternal grandparents of child had 
statutory right to visitation of child follow- 
ing father's death. Martin v. Coop, 693 So. 
2d 912 (Miss. 1997). 

Grandparent visitation statute, under 
which grandparents have statutory right 
to visitation after parent who is their child 
has died, does not deprive parents of their 
right to raise children by determining 
care, custody, and management of child, 
and thus does not violate due process 
clause. Martin v. Coop, 693 So. 2d 912 
(Miss. 1997). 

Order granting paternal grandparents 
of child visitation totaling 86 days per 
year in even-numbered years and 81 days 
per year in odd-numbered years following 
death of child's father was abuse of discre- 
tion, as grandparents had improperly 
been awarded same visitation as would 
have been awarded to noncustodial par- 
ent. Martin v. Coop, 693 So. 2d 912 (Miss. 
1997). 

While grandparents have statutory 
right to visitation with child after death of 
parent who is child of grandparents, 
grandparents do not stand in lieu of or in 
shoes of deceased parent, and visitation 
granted to grandparents should not be 
equivalent to that which would be granted 
to noncustodial parent unless circum- 
stances overwhelmingly dictate that it 
should be. Martin v. Coop, 693 So. 2d 912 
(Miss. 1997). 



In determining amount of child visita- 
tion to which grandparents are entitled 
following death of parent who is child of 
grandparents, best interest of child must 
be polestar consideration, and visitation 
should be less than that which would be 
awarded to noncustodial parent, unless 
circumstances overwhelming dictate that 
that amount of visitation is in best inter- 
est of child, and that it would be harmful 
to child not to grant it. Martin v. Coop, 693 
So. 2d 912 (Miss. 1997). 

Factors to be considered by chancery 
court in determining grandparent visita- 
tion, with no one factor being weighed 
more heavily, include (1) amount of dis- 
ruption extensive visitation will have on 
grandchild's life, (2) suitability of grand- 
parents' home with respect to amount of 
supervision received by grandchild, (3) 
age of grandchild, (4) age and physical and 
mental health of grandparents, (5) emo- 
tional ties between grandparents and 
grandchild, (6) moral fitness of grandpar- 
ents, (7) distance of grandparents' home 
from grandchild's home, (8) any under- 
mining of parent's general discipline of 
grandchild, (9) employment of grandpar- 
ents and responsibilities associated with 
it, and (10) willingness of grandparents to 
accept that rearing of child is parent's 
responsibility and that parent's manner of 
childrearing is not to be interfered with. 
Martin v. Coop, 693 So. 2d 912 (Miss. 
1997). 

Substantial basis for Chancellor's find- 
ing of viable relationship between minor 
child and his paternal grandparents, sup- 
porting grandparents' petition for visita- 
tion rights following parents' divorce, was 
provided by evidence that grandparents 
gave financial support to parents before 
parents' separation through use of grand- 
parents' gas credit card and monetary 
support, and that grandparents regularly 
visited child both before and after parents' 
separation. Settle v. Galloway, 682 So. 2d 
1032 (Miss. 1996). 

Substantial basis for Chancellor's find- 
ing that granting visitation rights to mi- 
nor child's paternal grandparents was in 
child's best interest, supporting grandpar- 
ents' petition for visitation rights follow- 
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ing parents' divorce, was provided by evi- 
dence that child would have little 
exposure to his father, who was stationed 
away from home as member of United 
States Navy, but for child's contact with 
grandparents, who exchanged videotapes 
with father. Settle v. Galloway, 682 So. 2d 
1032 (Miss. 1996). 

Granting paternal grandparents right 
to every-other-weekend visitation with 
their grandchild was not excessive, where 
primary basis was father's inability to 
exercise his parental visitation rights due 
to his being stationed away from home as 
member of United States Navy, and where 
the right was to be concurrent with any 
visitation exercised by father. Settle v. 
Galloway, 682 So. 2d 1032 (Miss. 1996). 

Natural grandparents have no common- 
law right of visitation with their grand- 
children; such right must come from leg- 
islative enactment. Settle v. Galloway, 682 
So. 2d 1032 (Miss. 1996). 

Natural grandparents' statutory right 
to visit their grandchildren is not as com- 
prehensive as parents' visitation rights. 
Settle v. Galloway, 682 So. 2d 1032 (Miss. 
1996). 

The Grandparents Visitation Rights Act 
did not apply to a maternal grandmother 
where the grandchildren had been 
adopted by their paternal grandmother, 
since the adoption terminated the paren- 
tal rights of the children's father and the 
paternal grandmother was not a parent of 
the children when she adopted them. 
Whatever rights to visitation that the ma- 
ternal grandmother may have acquired 
under the Grandparents Visitation Rights 
Act were terminated by the decree of 
adoption. Muse v. Hutchins, 559 So. 2d 
1031 (Miss. 1990). 

The grandparents' visitation statute en- 
visions granting visitation rights to 
grandparents following adoption proceed- 
ings as well as proceedings limited purely 
to terminating parental rights. Hill v. 
Smith, 558 So. 2d 854 (Miss. 1990). 

Natural grandparents have no common- 
law "right" of visitation with their grand- 
children. Such right, if any, must come 
from a legislative enactment. Hill v. 
Smith, 558 So. 2d 854 (Miss. 1990). 

The paternal grandparents of a child, 
who was adopted by the maternal grand- 



parents, were excluded under the grand- 
parents' visitation statute from seeking 
visitation rights with the child because 
neither of the legal adoptive parents was a 
natural parent of the child. Neither the 
chancery court nor the Supreme Court on 
its own has the authority to bestow visi- 
tation rights upon a grandparent. Hill v. 
Smith, 558 So. 2d 854 (Miss. 1990). 

Under § 93-16-3 and § 93-16-7, an 
adoption by a step-parent after the termi- 
nation of the rights of one of the natural 
parents does not terminate the visitation 
rights of the natural grandparents-the 
parents of the parent whose rights have 
been terminated. Howell v. Rogers, 551 
So. 2d 904 (Miss. 1989). 

By enacting Mississippi Code § 93-16-3 
the legislature determined that the best 
interest of the child lies in termination of 
natural grandparents' visitation rights 
upon the child becoming adopted. Olson v. 
Flinn, 484 So. 2d 1015 (Miss. 1986). 

The subsequent adoption of a child by a 
stepfather terminates the visitation 
rights of a paternal grandparent who had 
previously petitioned for, but had not yet 
obtained, court ordered visitation rights. 
Olson v. Flinn, 484 So. 2d 1015 (Miss. 
1986). 

An adoption of a child by a step-parent 
after the death of one of the natural par- 
ents terminates visitation rights of natu- 
ral grandparents, except as to the natural 
parent who is the spouse of the adopting 
parent. Olson v. Flinn, 484 So. 2d 1015 
(Miss. 1986). 

2. Attorney fees. 

In a case involving grandparent visita- 
tion, adoptive parents were not entitled to 
recover attorney's fees because they of- 
fered no evidence tending to show any 
financial hardship. Woodell v. Parker, 860 
So. 2d 781 (Miss. 2003). 

The chancellor's decision not to award 
attorney fees to the parent in an action for 
grandparent visitation was not an abuse 
of discretion where the father earned a 
gross pay of over $5,000 per month and 
lived in a home worth in excess of 
$100,000, notwithstanding the father's 
assertion that he was supporting a preg- 
nant wife, with five children living in his 
home, that he was working two jobs to 
make ends meet, and that he was receiv- 
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ing no financial assistance from the natu- 
ral mother. Zeman v. Stanford, 789 So. 2d 
798 (Miss. 2001). 

3. Visitation proper. 

Chancery court owes no deference to the 
opinion of adoptive parents that visitation 
with paternal grandparents is not in the 
best interest of a minor child, and there is 
no requirement of a finding that a custo- 
dial parent is unfit before such visitation 
is proper; therefore, the chancery court 
properly awarded visitation to grandpar- 
ents after examining the 10 applicable 
factors and finding that the child lived 
near the grandparents, the grandparents 



were in good health, one of the grandpar- 
ents was at home to watch the child, and 
the grandparents had an established rela- 
tionship with the child before visitation 
was denied. Woodell v. Parker, 860 So. 2d 
781 (Miss. 2003). 

4. Constitutionality. 

Visitation was properly awarded to pa- 
ternal grandparents because the Missis- 
sippi Grandparents' Visitation Statute, 
Miss. Code Ann. §§ 93-16-1 to 93-16-7 
was not unconstitutional under United 
States Supreme Court law. Woodell v. Par- 
ker, 860 So. 2d 781 (Miss. 2003). 



RESEARCH REFERENCES 



ALR. Grandparents' visitation rights. 
90 A.L.R.3d 222. 

Visitation rights of persons other than 
natural parents or grandparents. 1 
A.L.R.4th 1270. 

Grandparents' visitation rights where 
child's parents are deceased, or where 
status of parents is unspecified. 69 
A.L.R.5th 1. 

Grandparent's visitation rights where 
child's parents are living. 71 A.L.R.5th 99. 



Am Jur. 24 A Am. Jur. 2d, Divorce and 
Separation § 914. 

59 Am. Jur. 2d, Parent and Child § 50. 

CJS. 27B C.J.S., Divorce § 312. 

43 C.J.S., Infants § 24. 

Law Reviews. 1989 Mississippi Su- 
preme Court Review: Visitation by Grand- 
parents. 59 Miss. L. J. 899, Winter, 1989. 



§ 93-16-5. Parties to proceeding; discretion of court in grant- 
ing, enforcing, modifying or terminating rights. 

All persons required to be made parties in child custody proceedings or 
proceedings for the termination of parental rights shall be made parties to any 
proceeding in which a grandparent of a minor child or children seeks to obtain 
visitation rights with such minor child or children; and the court may, in its 
discretion, if it finds that such visitation rights would be in the best interest of 
the child, grant to a grandparent reasonable visitation rights with the child. 
Whenever visitation rights are granted to a grandparent, the court may issue 
such orders as shall be necessary to enforce such rights and may modify or 
terminate such visitation rights for cause at any time. 

SOURCES: Laws, 1983, ch. 497, § 1, eff from and after July 1, 1983. 

Cross References — Parties in youth court custody proceedings, see § 43-21-557. 

Parties in proceeding to terminate parental rights, see § 93-15-107. 

Parties in proceedings under Uniform Child Custody Act, see §§ 93-23-17 et seq. 
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1. Illustrative cases. 

Visitation was properly awarded to the 
paternal grandparents where they were 
originally awarded custody of the child 
upon the divorce of the parents, and cus- 
tody was modified several years later to 



grant primary custody to the father, with 
visitation for both the mother and the 
paternal granparents. Dearman v. 
Dearman, 811 So. 2d 308 (Miss. Ct. App. 
2001). 
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ALR. Grandparents' visitation rights. 
90 A.L.R.3d 222. 
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59 Am. Jur. 2d, Parent and Child § 50. 
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§ 93-16-7. Application of chapter. 

This chapter shall not apply to the granting of visitation rights to the 
natural grandparents of any child who has been adopted by order or decree of 
any court unless: (a) one (1) of the legal parents of such child is also a natural 
parent of such child; or (b) one (1) of the legal parents of such child was related 
to the child by blood or marriage prior to the adoption. This chapter shall apply 
to persons who become grandparents of a child by virtue of adoption. 

SOURCES: Laws, 1983, ch. 497, § 2; Laws, 1986, ch. 421, § 2; Laws, 1990, ch. 537, 
§ 3, eff from and after July 1, 1990. 

Cross References — Adoption, generally, see §§ 93-17-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Paternal grandmother had standing to 
petition for visitation with her grandchild 
under Miss. Code Ann. § 93-16-7; the pa- 
ternal grandmother and the parents were 
related to the child by blood prior to her 
adoption and the Legislature would not 
have given a natural grandparent stand- 
ing to seek visitation if it considered nat- 
ural grandparents to be strangers and 
intended for their visitation rights to be 
terminated. T. T. W. v. C. C, 839 So. 2d 
501 (Miss. 2003). 

The Grandparents Visitation Rights Act 
did not apply to a maternal grandmother 
where the grandchildren had been 
adopted by their paternal grandmother, 



since the adoption terminated the paren- 
tal rights of the children's father and the 
paternal grandmother was not a parent of 
the children when she adopted them. 
Whatever rights to visitation that the ma- 
ternal grandmother may have acquired 
under the Grandparents Visitation Rights 
Act were terminated by the decree of 
adoption. Muse v. Hutchins, 559 So. 2d 
1031 (Miss. 1990). 

The grandparents' visitation statute en- 
visions granting visitation rights to 
grandparents following adoption proceed- 
ings as well as proceedings limited purely 
to terminating parental rights. Hill v. 
Smith, 558 So. 2d 854 (Miss. 1990). 

The paternal grandparents of a child, 
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who was adopted by the maternal grand- 
parents, were excluded under the grand- 
parents' visitation statute from seeking 
visitation rights with the child because 
neither of the legal adoptive parents was a 
natural parent of the child. Neither the 
chancery court nor the Supreme Court on 
its own has the authority to bestow visi- 
tation rights upon a grandparent. Hill v. 
Smith, 558 So. 2d 854 (Miss. 1990). 

Under § 93-16-3 and § 93-16-7, an 
adoption by a step-parent after the termi- 
nation of the rights of one of the natural 
parents does not terminate the visitation 
rights of the natural grandparents (the 
parents of the parent whose rights have 
been terminated). Howell v. Rogers, 551 
So. 2d 904 (Miss. 1989). 

The subsequent adoption of a child by a 
stepfather terminates the visitation 
rights of a paternal grandparent who had 
previously petitioned for, but had not yet 



obtained, court ordered visitation rights. 
Olson v. Flinn, 484 So. 2d 1015 (Miss. 
1986). 

The phrase "has been adopted" in Mis- 
sissippi Code § 93-16-7 means: has been 
adopted at any time prior to the establish- 
ment by a court order of legal rights to 
visitation. Olson v. Flinn, 484 So. 2d 1015 
(Miss. 1986). 

A natural grandparent who had petition 
for but did not yet have court ordered 
visitation rights was not entitled to notice 
of subsequently filed adoption of grand- 
child. Olson v. Flinn, 484 So. 2d 1015 
(Miss. 1986). 

An adoption of a child by a step-parent 
after the death of one of the natural par- 
ents terminates visitation rights of natu- 
ral grandparents, except as to the natural 
parent who is the spouse of the adopting 
parent. Olson v. Flinn, 484 So. 2d 1015 
(Miss. 1986). 
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CHAPTER 17 
Adoption, Change of Name, and Legitimation of Children 

In General 93-17-1 

Adoption Supplemental Benefits Law 93-17-51 

Interstate Agreements for Protection of Children Being Provided Adop- 
tion Assistance 93-17-101 

Mississippi Adoption Confidentiality Act 93-17-201 

IN GENERAL 

Sec. 

93-17-1. Jurisdiction to alter names and legitimate offspring; legitimation by 

subsequent marriage. 
93-17-3. Who may be adopted; who may adopt; venue of adoption proceedings; 

certificate of child's condition; change of name; adoption by couples of 

same gender prohibited. 
93-17-5. Parties to adoption proceeding; consent of child; unmarried father's 

rights. 
93-17-6. Petition for determination of rights in proposed adoption of natural 

child. 
93-17-7. Parental objection; causes for termination of unfit parents' rights. 

93-17-8. Contested adoptions. 

93-17-9. Surrender of child to a home for care and adoption. 

93-17-11. Investigation; interlocutory decree; appeal. 

93-17-12. Authority of court to impose fee for court-ordered home study relating to 

child custody matters. 
93-17-13. Final decree and effect thereof. 

93-17-15. Limitation on action to set aside final decree. 

93-17-17. Grounds for setting aside proceedings limited. 

93-17-19. Costs. 

93-17-21. Revised birth certificate. 

93-17-23. Re-adoption. 

93-17-25. Proceedings and records confidential; use in court or administrative 

proceedings. 
93-17-27. References to marital status of natural parents prohibited. 

93-17-29. References to parents and child in docket entries and decrees. 

93-17-31. Clerks to keep separate index, docket and minute books. 

§ 93-17-1. Jurisdiction to alter names and legitimate off- 
spring; legitimation by subsequent marriage. 

(1) The chancery court or the chancellor in vacation, of the county of the 
residence of the petitioners shall have jurisdiction upon the petition of any 
person to alter the names of such person, to make legitimate any living 
offspring of the petitioner not born in wedlock, and to decree said offspring to 
be an heir of the petitioner. 

(2) An illegitimate child shall become a legitimate child of the natural 
father if the natural father marries the natural mother and acknowledges the 
child. 
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SOURCES: Codes, 1942, § 1269-01; Laws, 1955, Ex. ch. 34, § 1; Laws, 1981, ch. 
529, § 5, eff from and after July 1, 1981. 

Cross References — Bastardy proceedings generally, see §§ 93-9-1 et seq. 
Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 



1. In general. 

In a proceeding upon a petition by a 
mother as next friend of her 11 -year-old 
son to have his surname changed from 
that of his father from whom the mother 
was divorced to that of the mother's 
present husband with whom the child 



resided, the chancellor erred in granting 
the change of name over the objection of 
the boy's father who had shown affection 
for, and interest in the welfare of, the 
child. Marshall v. Marshall, 230 Miss. 719, 
93 So. 2d 822 (1957). 



RESEARCH REFERENCES 



ALR. What amounts to recognition 
within statutes affecting the status or 
rights of illegitimates. 33 A.L.R.2d 705. 

Right of adopted child to inherit from 
intestate natural grandparent. 60 
A.L.R.3d 631. 

Circumstances justifying grant or de- 
nial or petition to change adult's name. 79 
A.L.R.3d 562. 

Legitimation by marriage to natural 
father of child born during mother's mar- 
riage to another. 80 A.L.R.3d 219. 

Rights and remedies of parents inter se 
with respect to the names of their chil- 
dren. 92 A.L.R.3d 1091. 

Rights and obligations resulting from 
human artificial insemination. 83 
A.L.R.4th 295. 

Rights and remedies of parents inter se 
with respect to the names of their chil- 
dren. 40 A.L.R.5th 697. 

"Wrongful adoption" causes of action 
against adoption agencies where children 
have or develop mental or physical prob- 
lems that are misrepresented or not dis- 
closed to adoptive parents. 74 A.L.R.5th 1. 

Propriety, under § 287(a)(1) of Immi- 
gration and Nationality Act (8 USCS 
§ 1357(a)(1)), of warrantless interroga- 
tion of alien, or person believed to be alien, 
as to alien's right to be or to remain in 
United States. 63 A.L.R. Fed. 180. 

Am Jur. 41 Am. Jur. 2d, Illegitimate 
Children §§ 133 et seq. 

57 Am. Jur. 2d, Name §§ 17 et seq. 



1A Am. Jur. PI & Pr Forms (Rev), Adop- 
tion, Form 21.1 (names as pseudonyms). 

5 Am. Jur. PI & Pr Forms (Rev), Bas- 
tards, Form 12 (complaint, petition, or 
declaration for legitimation of child of void 
marriage against father and mother); 
Form 13 (complaint, petition, or declara- 
tion by putative father against mother for 
legitimation of child and correction of 
birth record following mother's refusal to 
marry petitioner). 

18 Am. Jur. PI & Pr Forms (Rev), Name, 
Forms 1 et seq. (changing family's name); 
Forms 11 et seq. (changing adult's name); 
Forms 31 et seq. (changing minor's name). 

3AAm. Jur. Legal Forms 2d, Bastards 
§§ 40:31 et seq. (legitimation). 

CJS. 14 C.J.S., Children-Out-Of-Wed- 
lock §§ 23 et seq. 

65 C.J.S., Names §§ 22-28. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

Symposium on Mississippi Rules of 
Civil Procedure: Pretrial Procedure, Ap- 
plicability of Rules, and Jurisdiction and 
Venue — Rules 16, 81 and 82. 52 Miss. L. 
J. 105, March, 1982. 

1989 Mississippi Supreme Court Re- 
view: Visitation by Grandparents. 59 
Miss. L. J. 899, Winter, 1989. 

Practice References. Family Law Lit- 
igation Guide with Forms: Discovery, Ev- 
idence, Trial Practice (Matthew Bender). 

Rutkin, Family Law and Practice (Mat- 
thew Bender). 
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Family Law Clause Library - CD Rom Gold-Bikin, Kolodny, Koritzinsky, 

(Matthew Bender). Stark, Divorce Practice Handbook 

Principles of the Law of Family Disso- (Michie). 

lution: Analysis and Recommendations - Child Custody and Visitation Law and 

American Law Institute (Matthew Practice (Matthew Bender). 
Bender). 

§ 93-17-3. Who may be adopted; who may adopt; venue of 
adoption proceedings; certificate of child's condition; 
change of name; adoption by couples of same gender pro- 
hibited. 

(1) Any person may be adopted in accordance with the provisions of this 
chapter in term time or in vacation by an unmarried adult or by a married 
person whose spouse joins in the petition, provided that the petitioner or 
petitioners have resided in this state for ninety (90) days preceding the filing 
of the petition. However, if the petitioner or petitioners, or one (1) of them, are 
related to the child within the third degree according to civil law, or if the 
adoption is presented to the court by an adoption agency licensed by the State 
of Mississippi, the residence restriction shall not apply. The adoption shall be 
by sworn petition filed in the chancery court of the county in which the 
adopting petitioner or petitioners reside or in which the child to be adopted 
resides or was born, or was found when it was abandoned or deserted, or in 
which the home is located to which the child has been surrendered by a person 
authorized to so do. The petition shall be accompanied by a doctor's or nurse 
practitioner's certificate showing the physical and mental condition of the child 
to be adopted and a sworn statement of all property, if any, owned by the child. 
If the doctor's or nurse practitioner's certificate indicate s any abnormal 
mental or physical condition or defect, the condition or defect shall not in the 
discretion of the chancellor bar the adoption of the child if the adopting parent 
or parents file an affidavit stating full and complete knowledge of the condition 
or defect and stating a desire to adopt the child, notwithstanding the condition 
or defect. The court shall have the power to change the name of the child as a 
part of the adoption proceedings. The word "child" herein shall be construed to 
refer to the person to be adopted, though an adult. 

(2) Adoption by couples of the same gender is prohibited. 

SOURCES: Codes, 1942, § 1269-02; Laws, 1955, Ex. ch. 34, § 2; Laws, 1973, ch. 
361, § 1; Laws, 1994, ch. 437, § 1; Laws, 2000, ch. 535, § 1; Laws, 2004, ch. 
527, § 1, efffrom and after July 1, 2004. 

Amendment Notes — The 2004 amendment made minor stylistic changes through- 
out (1). 

Cross References — Furnishing certified copy of adoption decree in connection with 
veterans affairs, see § 35-3-11. 

Birth certificates generally, see §§ 41-57-1 et seq. 
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JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Adoption — Jurisdiction of court. 

3. — Termination of parental rights of 

natural parents. 

4. — By foster parents. 

5. — By married or unmarried adult. 

6. — Requirement of doctor's certificate. 

7. Appeal of order granting or denying 

adoption. 
8.-10. [Reserved for future use]. 

II. UNDER FORMER LAW. 
11. In general. 

I. UNDER CURRENT LAW. 

1. In general. 

Nontraditional adoption order in which 
child's grandmother and boyfriend of 
child's deceased mother, who was not the 
child's biological father, were declared 
adoptive parents, with primary custody of 
the child being given to the grandmother 
and the boyfriend being given visitation 
rights, was affirmed as evidence showed 
that it was clearly in the best interest of 
the child. L.T. v. J.H., 787 So. 2d 1268 
(Miss. 2001). 

Adoption laws have as a primary pur- 
pose the promotion of the welfare of the 
child rather than the gratification of the 
desire of the adoptive parents to enjoy the 
privileges of parenthood. Brunt v. Wat- 
kins, 233 Miss. 307, 101 So. 2d 852 (1958). 

2. Adoption — Jurisdiction of court. 

The failure of prospective adoptive par- 
ents to execute their counterclaim for 
adoption under oath at the time of filing 
did not deprive the chancery court of ju- 
risdiction over the adoption proceeding 
where (1) the answer and affirmative de- 
fenses to the complaint for adoption and 
the counter complaint for adoption was 
prepared as one pleading and signed by 
their attorney, and (2) the record revealed 
that before testifying in support of the 
counterclaim, one prospective adoptive 
parent was placed under oath and swore 
the statements and allegations contained 
therein were true and correct. WD.H. v. 
T.H., 734 So. 2d 187 (Miss. Ct. App. 1999). 



Congress intended meaning of "domi- 
cile" under Indian Child Welfare Act of 
1978 (ICWA) to be matter of uniform fed- 
eral law and not matter of individual state 
law, although it is permissible to borrow 
state common-law principles to extent 
they are not inconsistent with objectives 
of congressional scheme; under general 
common-law principles, which indicate 
that domicile of illegitimate children fol- 
lows that of mother, children in question 
were domiciled on reservation within 
meaning of relevant ICWA provisions, fact 
that the children were voluntarily surren- 
dered by mother does not change result, 
because ICWA was intended in part to 
protect interests of the Indian community 
in retaining its children within its society, 
and tribal jurisdiction under ICWA thus 
not meant to be defeated by actions of 
individual members; and thus Chancery 
Court lacked jurisdiction over adoptions 
and its decree would be vacated. Missis- 
sippi Band of Choctaw Indians v. 
Holyfield, 490 U.S. 30, 109 S. Ct. 1597, 
104 L. Ed. 2d 29 (1989). 

The Chancery Court had jurisdiction to 
hear an adoption action even though the 
Youth Court had previously assumed ju- 
risdiction of the minors involved as ne- 
glected children; although the Youth 
Court's jurisdiction continued for the of- 
fense and for the purpose of the "neglected 
or abused" subject matter, the jurisdiction 
did not act to exclude the adoption pro- 
ceeding in the Chancery Court, since it 
constituted a different subject matter. 
Prante v. Beggiani, 519 So. 2d 1208 (Miss. 
1988). 

Once husband withdraws his name 
from a petition for adoption, wife, as sole 
petitioner and being legally married, is 
without standing to continue her efforts to 
adopt. In re Baby Boy "B", 487 So. 2d 841 
(Miss. 1986). 

Where applicants in an adoption pro- 
ceeding failed to attach a doctor's certifi- 
cate and instead requested that the chan- 
cellor order that the child be examined, 
the jurisdictional requirements of § 93- 
17-3 were not met, regardless of the appli- 
cants' good faith. Boone v. George County 
Dep't of Pub. Welfare, 459 So. 2d 254 
(Miss. 1984). 
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3. — Termination of parental rights of 

natural parents. 

The equal protection clause of the Four- 
teenth Amendment is violated by a state's 
statutory procedure whereby an unwed 
father is presumed to be unfit to raise his 
illegitimate children upon their mother's 
death, and may be deprived of the custody 
of his children, without a hearing as to his 
fitness, by the state's institution of depen- 
dency proceedings to declare the children 
wards of the state, whereas a hearing is 
extended to all other parents whose cus- 
tody of their children is challenged. Stan- 
ley v. Illinois, 405 U.S. 645, 92 S. Ct. 1208, 
31 L. Ed. 2d 551 (1972). 

Chancellor's finding that best interest 
of minor child would be served by termi- 
nation of parental rights of natural par- 
ents, and his adoption by petitioners, was 
supported by evidence showing that the 
natural parents were mentally and mor- 
ally unfit to rear and train child, and 
further showing improvement in child 
during time he was in home of petitioner. 
G.M.R. v. H.E.S., 489 So. 2d 498 (Miss. 
1986). 

4. — By foster parents. 

Where a licensing agreement between 
foster parents and the State of Missis- 
sippi, as well as state statutes, made clear 
the foster parent-child relationship was 
merely a temporary one, there could have 
been no expectation or entitlement on the 
part of the foster parents that a child 
placed in their home would remain per- 
manently in their home. Therefore, the 
foster parents had no liberty or property 
interests which were entitled due process 
protection under the Fifth or Fourteenth 
Amendments. Crim v. Harrison, 552 F. 
Supp. 37 (N.D. Miss. 1982). 

5. — By married or unmarried adult. 

Once husband withdraws his name 
from a petition for adoption, wife, as sole 
petitioner and being legally married, is 
without standing to continue her efforts to 
adopt. In re Baby Boy "B", 487 So. 2d 841 
(Miss. 1986). 

6. — Requirement of doctor's certifi- 

cate. 

The late filing of a doctor's certificate 



cured any complaints that the Depart- 
ment of Human Services had concerning 
the fact that such a certificate was not 
filed with the petition for adoption. L.W. v. 
C.W.B., 762 So. 2d 323 (Miss. 2000). 

A petition must be accompanied by a 
doctor's certificate and must also contain 
a sworn statement of all property. S.R. v. 
P.L.H., 748 So. 2d 853 (Miss. Ct. App. 
1999). 

The omission of the doctor's certificates 
and the statement of property from the 
counterclaim did not remove the chancery 
court's jurisdiction over the adoption pro- 
ceedings where the chancellor found the 
counterclaim referred to Exhibits A and B 
as physician's certificates showing the 
physical and mental condition of the chil- 
dren at issue, numerous persons had in- 
spected and copied the court file, the clerk 
could not state with certainty that the 
exhibits were not attached to the pleading 
when filed with the court, and no party 
was prejudiced by the reopening of the 
case to allow the attachment of the physi- 
cian's certificates to the counterclaim. 
W.D.H. v. T.H., 734 So. 2d 187 (Miss. Ct. 
App. 1999). 

Where applicants in an adoption pro- 
ceeding failed to attach a doctor's certifi- 
cate and instead requested that the chan- 
cellor order that the child be examined, 
the jurisdictional requirements of § 93- 
17-3 were not met, regardless of the appli- 
cants' good faith. Boone v. George County 
Dep't of Pub. Welfare, 459 So. 2d 254 
(Miss. 1984). 

7. Appeal of order granting or deny- 
ing adoption. 

Final decree of adoption, coupled with 
lapse of more than 2 years time with no 
action taken, is sufficient to insulate de- 
cree from attack on grounds that require- 
ments of § 93-17-3 had not been met, 
where problem areas asserted by person 
seeking to overturn adoption decree were 
not jurisdictional in the sense of § 93-17- 
17, because of provision in § 93-17-5 pre- 
cluding such action after 6 months had 
passed following entry of decree. Boone v. 
George County Dep't of Pub. Welfare, 459 
So. 2d 254 (Miss. 1984). 
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8.-10. [Reserved for future use]. 
II. UNDER FORMER LAW. 

11. In general. 

In adoption proceedings, the welfare of 
the child is the primary consideration. 
Eggleston v. Landrum, 210 Miss. 645, 50 
So. 2d 364, 23 A.L.R.2d 696 (1951); Fowler 
v. Sutton, 222 Miss. 74, 75 So. 2d 438 
(1954). 

Where evidence showed that the father 
of a twelve year old boy had deserted him, 
that the mother remarried, and was 
thereafter killed in a bus collision in 1950, 
that the boy had been living with his 
step-father since 1948, and that the per- 
sonal preference of the boy was to live 
with his step-father, the step-father was 
entitled to an adoption decree as against 
the boy's maternal grandmother. Fowler v. 
Sutton, 222 Miss. 74, 75 So. 2d 438 (1954). 

The right to adopt a child or children 



did not exist at common law. Mayfield v. 
Braund, 217 Miss. 514, 64 So. 2d 713 
(1953), error overruled 217 Miss. 514, 65 
So. 2d 235. 

Aright of adoption exists soley by virtue 
of a statute which extends a privilege not 
an absolute right. Eggleston v. Landrum, 
210 Miss. 645, 50 So. 2d 364, 23 A.L.R.2d 
696 (1951). 

Petition for adoption and for custody of 
child brought by one claiming to be natu- 
ral father of child is properly dismissed 
when mother and her lawful husband 
claim child is their legitimate child, since 
public policy and common decency are 
opposed to bastardizing of children born 
in wedlock against wishes and protest of 
their putative parents and no outsider 
will be permitted to attempt to prove 
bastardy. Graham v. Lee, 204 Miss. 416, 
37 So. 2d 735 (1948). 
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§ 93-17-5. Parties to adoption proceeding; consent of child; 
unmarried father's rights. 

(1) There shall be made parties to the proceeding by process or by the 
filing therein of a consent to the adoption proposed in the petition, which 
consent shall be duly sworn to or acknowledged and executed only by the 
following persons, but not before seventy-two (72) hours after the birth of said 
child: (a) the parents, or parent, if only one (1) parent, though either be under 
the age of twenty-one (21) years; or, (b) in the event both parents are dead, then 
any two (2) adult kin of the child within the third degree computed according 
to the civil law, provided that, if one of such kin is in possession of the child, he 
or she shall join in the petition or be made a party to the suit; or, (c) the 
guardian ad litem of an abandoned child, upon petition showing that the 
names of the parents of such child are unknown after diligent search and 
inquiry by the petitioners. In addition to the above, there shall be made parties 
to any proceeding to adopt a child, either by process or by the filing of a consent 
to the adoption proposed in the petition, the following: 

(i) Those persons having physical custody of such child, except persons 
having such child as foster parents as a result of placement with them by the 
Department of Human Services of the State of Mississippi. 

(ii) Any person to whom custody of such child may have been awarded 
by a court of competent jurisdiction of the State of Mississippi. 

(hi) The agent of the county Department of Human Services of the State 
of Mississippi that has placed a child in foster care, either by agreement or 
by court order. 

(2) Such consent may also be executed and filed by the duly authorized 
officer or representative of a home to whose care the child has been delivered. 
The child shall join the petition by its next friend. 

(3) In the case of a child born out of wedlock, the father shall not have a 
right to object to an adoption unless he has demonstrated, within the period 
ending thirty (30) days after the birth of the child, a full commitment to the 
responsibilities of parenthood. Determination of the rights of the father of a 
child born out of wedlock may be made in proceedings pursuant to a petition for 
determination of rights as provided in Section 93-17-6. 

(4) If such consent be not filed, then process shall be had upon the parties 
as provided by law for process in person or by publication, if they be 
nonresidents of the state or are not found therein, after diligent search and 
inquiry, or are unknown after diligent search and inquiry; provided that the 
court or chancellor in vacation may fix a date in termtime or in vacation to 
which process may be returnable and shall have power to proceed in termtime 
or vacation. In any event, if the child is more than fourteen (14) years of age, 
a consent to the adoption, sworn to or acknowledged by the child, shall also be 
required or personal service of process shall be had upon the child in the same 
manner and in the same effect as if it were an adult. 

SOURCES: Codes, 1942, § 1269-03; Laws, 1955, Ex. ch. 34, § 3; Laws, 1964, ch. 
309, §§ 1, 2; Laws, 1998, ch. 516, § 13; Laws, 1999, ch. 507, § 1; Laws, 2002, 
ch. 533, § 1, eff from and after July 1, 2002. 
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Amendment Notes — The 2002 amendment, in (3), substituted "have a right to 
object to an adoption petition for determination of rights as provided in Section 93-17-6" 
for "be deemed to be a parent for the purpose of this chapter, and no reference shall be 
made to the illegitimacy of the child." 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. Jurisdiction of court. 

2. Appointment of guardian ad litem. 

3. Termination of parental rights for 

cause. 

4. Consent to adopt. 

5. Necessary parties to adoption. 

6. Rights of unmarried natural father. 

7. Rights of grandparents. 
8.-10. [Reserved for future use.] 

II. UNDER FORMER LAW. 
11. In general. 

I. UNDER CURRENT LAW. 

1. Jurisdiction of court. 

Congress's intended meaning of "domi- 
cile" under Indian Child Welfare Act of 
1978 (ICWA) to be matter of uniform fed- 
eral law and not matter of individual state 
law, although it is permissible to borrow 
state common-law principles to extent 
they are not inconsistent with objectives 
of congressional scheme; under general 
common-law principles, which indicate 
that domicile of illegitimate children fol- 
lows that of mother, children in question 
were domiciled on reservation within 
meaning of relevant ICWA provisions, fact 
that the children were voluntarily surren- 
dered by mother does not change result, 
because ICWA was intended in part to 
protect interests of the Indian community 
in retaining its children within its society, 
and tribal jurisdiction under ICWA thus 
not meant to be defeated by actions of 
individual members; and thus Chancery 
Court lacked jurisdiction over adoptions 
and its decree would be vacated. Missis- 
sippi Band of Choctaw Indians v. 
Holyfield, 490 U.S. 30, 109 S. Ct. 1597, 
104 L. Ed. 2d 29 (1989). 

2. Appointment of guardian ad litem. 

In an adoption proceeding in which the 
grandparents sought to adopt their 
daughter's child, the court should have 



appointed a guardian ad litem who could 
advise the court as to the infant grand- 
child's best interests where the daughter, 
who was a minor, and the grandchild were 
living in the grandparents' home, since 
such a factual scenario affords too much 
opportunity for overreaching. Boone v. 
George County Dep't of Pub. Welfare, 459 
So. 2d 254 (Miss. 1984). 

3. Termination of parental rights for 
cause. 

Failure to give putative father notice of 
pending adoption proceedings did not 
deny him due process, despite the fact 
that the state had actual notice of his 
existence and whereabouts, where puta- 
tive father had never established any cus- 
todial, personal or financial relationship 
with the child and had not taken advan- 
tage of statutory procedure by which he 
would have acquired the right to receive 
notice of the adoption, which involved 
mailing a postcard to the putative father 
registry. Lehr v. Robertson, 463 U.S. 248, 
103 S. Ct. 2985, 77 L. Ed. 2d 614 (1983). 

The equal protection clause of the Four- 
teenth Amendment is violated by a state's 
statutory procedure whereby an unwed 
father is presumed to be unfit to raise his 
illegitimate children upon their mother's 
death, and may be deprived of the custody 
of his children, without a hearing as to his 
fitness, by the state's institution of depen- 
dency proceedings to declare the children 
wards of the state, whereas a hearing is 
extended to all other parents whose cus- 
tody of their children is challenged. Stan- 
ley v. Illinois, 405 U.S. 645, 92 S. Ct. 1208, 
31 L. Ed. 2d 551 (1972). 

Claim that natural mother has deserted 
child for purposes of adoption statute 
(§ 93-17-5) will be considered in context of 
statutory proviso (§ 93-15-103) authoriz- 
ing termination of parental rights on 
ground of desertion. Bryant v. Cameron, 
473 So. 2d 174 (Miss. 1985). 
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4. Consent to adopt. 

Prudence and careful legal draftsman- 
ship suggests that any document entitled 
"waiver" be executed on a date following 
filing of the petition for adoption. While 
§ 93-17-5 [repealed], which deals with the 
parties and consent to adoption, contains 
no requirement that the consent be filed 
the day after the adoption petition is filed, 
§ 13-3-71 [repealed], which deals with 
waiver of process, and Rule 4, Miss. R. Civ 
P. require that the waiver be executed on a 
day following the filing of the petition. 
Boone v. George County Dep't of Pub. 
Welfare, 459 So. 2d 254 (Miss. 1984). 

Whether a natural parent's consent to 
adoption may be withdrawn must be de- 
termined on a case-by-case basis in timely 
fashion without unnecessary delay in the 
proceedings, always keeping in mind that 
the best interest of the child is paramount. 
Grafe v. Olds, 556 So. 2d 690 (Miss. 1990). 

Informal agreement, between natural 
mother of child and persons seeking to 
adopt child, which does not comply with 
statutory adoption procedure, is unen- 
forceable. Bryant v. Cameron, 473 So. 2d 
174 (Miss. 1985). 

Absent a showing by the parent or par- 
ents establishing either fraud, duress, or 
undue influence by clear and convincing 
evidence, surrenders executed in strict 
compliance with the safeguard provision 
of § 93-17-9 are irrevocable. C.C.I, v. Nat- 
ural Parents, 398 So. 2d 220 (Miss. 1981). 

5. Necessary parties to adoption. 

Where natural mother of an adopted 
child was a minor, the adoptee's maternal 
grandmother (who was also the child's 
former guardian) was not a necessary 
party to the adoption proceedings. C.T. v. 
R.D.H., 843 So. 2d 690 (Miss. 2003). 

Unmarried natural father's rights un- 
der due process and equal protection 
clauses are not violated by failure to give 
notice and opportunity to be heard before 
his child is adopted, where father has had 
no significant custodial, personal, or fi- 
nancial relationship with child. Lehr v. 
Robertson, 463 U.S. 248, 103 S. Ct. 2985, 
77 L. Ed. 2d 614 (1983). 

In an adoption proceeding in which the 
grandparents sought to adopt their 
daughter's child, the court should have 
appointed a guardian ad litem who could 



advise the court as to the infant grand- 
child's best interests where the daughter, 
who was a minor, and the grandchild were 
living in the grandparents' home, since 
such a factual scenario affords too much 
opportunity for overreaching. Boone v. 
George County Dep't of Pub. Welfare, 459 
So. 2d 254 (Miss. 1984). 

A natural grandparent who had peti- 
tioned for but did not yet have court 
ordered visitation rights was not entitled 
to notice of subsequently filed adoption of 
grandchild. Olson v. Flinn, 484 So. 2d 
1015 (Miss. 1986). 

The chancellor erred in dismissing ap- 
plicants' petition for adoption of a minor 
on the ground that they lack standing due 
to their failure, under § 93-17-5, to first 
make application with the County Depart- 
ment of Public Welfare, since any defect in 
the service of process was cured by the 
filing of the Department's motion to dis- 
miss. Boone v. George County Dep't of 
Pub. Welfare, 459 So. 2d 254 (Miss. 1984). 

Grandparents who were legal custodi- 
ans of a child by court decree were neces- 
sary parties to a petition for adoption, but 
their status as kindred and legal custodi- 
ans did not vest in them the prerogative of 
consenting to the adoption or withholding 
consent and thereby thwarting the adop- 
tion. Martin v. Putnam, 427 So. 2d 1373 
(Miss. 1983). 

Where a mother of a child filed a sworn 
consent to the adoption of her child but 
her husband was not made a party to the 
adoption proceedings nor summoned be- 
cause he told the attorneys that he was 
not the father of the child, in view of the 
presumption that a child born in wedlock 
is a legitimate child, the husband was a 
necessary party to the adoption proceed- 
ings in order for the court to decree an 
adoption of the child, and therefore, the 
decree of adoption was a nullity and could 
be attacked collaterally in a habeas corpus 
proceeding. Krohn v. Migues, 274 So. 2d 
654 (Miss. 1973). 

6. Rights of unmarried natural father. 

The chancellor should not have ac- 
cepted the natural father's waiver of pro- 
cess where it was executed prior to the 
adoption complaint; a waiver of process 
should be executed on a date following the 
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filing of the petition. S.R. v. P.L.H., 748 So. 
2d 853 (Miss. Ct. App. 1999). 

The statute could not be constitution- 
ally applied to bar an unmarried father's 
right to be notified of or to withhold his 
consent to the adoption of his child where 
he made substantial and prompt attempts 
to establish a relationship with his child 
including filing a declaration of paternity, 
obtaining a permanent injunction against 
the mother and all others working with 
her to prohibit an adoption of the child, 
hiring private investigators to locate the 
mother, and mailing the permanent in- 
junction to every vital statistics office in 
Mississippi as well as other states. Smith 
v. Malouf, 722 So. 2d 490 (Miss. 1998). 

An unwed father had no statutory 
rights whatsoever with regard to his 
child's adoption since the statute, which 
requires that "parents" be made parties to 
the adoption proceedings, does not con- 
sider the father of an illegitimate child to 
be a "parent" for the purposes of the stat- 
ute. Humphrey v. Pannell, 710 So. 2d 392 
(Miss. 1998). 

The statute is unconstitutional to the 
extent that the United States Supreme 
Court has held that a natural unwed 
father of an illegitimate child may, in 
certain circumstances, have a constitu- 
tional right to be notified of or to withhold 
his consent to, an adoption. Humphrey v. 
Pannell, 710 So. 2d 392 (Miss. 1998). 

Unmarried natural father's rights un- 
der due process and equal protection 
clauses are not violated by failure to give 
notice and opportunity to be heard before 
his child is adopted, where father has had 
no significant custodial, personal, or fi- 
nancial relationship with child. Lehr v. 
Robertson, 463 U.S. 248, 103 S. Ct. 2985, 
77 L. Ed. 2d 614 (1983). 

The equal protection clause of the Four- 
teenth Amendment is violated by a state's 
statutory procedure whereby an unwed 
father is presumed to be unfit to raise his 
illegitimate children upon their mother's 
death, and may be deprived of the custody 
of his children, without a hearing as to his 
fitness, by the state's institution of depen- 
dency proceedings to declare the children 
wards of the state, whereas a hearing is 
extended to all other parents whose cus- 
tody of their children is challenged. Stan- 



ley v. Illinois, 405 U.S. 645, 92 S. Ct. 1208, 
31 L. Ed. 2d 551 (1972). 

7. Rights of grandparents. 

In an adoption proceeding in which the 
grandparents sought to adopt their 
daughter's child, the court should have 
appointed a guardian ad litem who could 
advise the court as to the infant grand- 
child's best interests where the daughter, 
who was a minor, and the grandchild were 
living in the grandparents' home, since 
such a factual scenario affords too much 
opportunity for overreaching. Boone v. 
George County Dep't of Pub. Welfare, 459 
So. 2d 254 (Miss. 1984). 

A natural grandparent who had peti- 
tioned for but did not yet have court 
ordered visitation rights was not entitled 
to notice of subsequently filed adoption of 
grandchild. Olson v. Flinn, 484 So. 2d 
1015 (Miss. 1986). 

Grandparents who were legal custodi- 
ans of a child by court decree were neces- 
sary parties to a petition for adoption, but 
their status as kindred and legal custodi- 
ans did not vest in them the prerogative of 
consenting to the adoption or withholding 
consent and thereby thwarting the adop- 
tion. Martin v. Putnam, 427 So. 2d 1373 
(Miss. 1983). 

8.-10. [Reserved for future use.] 

II. UNDER FORMER LAW. 

11. In general. 

Chancery court of Pontotoc County, Mis- 
sissippi, had full jurisdiction and author- 
ity to determine competency and capacity 
of each of petitioners in adoption proceed- 
ing, according to law of forum, and he did 
not err in failing to give full faith and 
credit to adjudication of insanity of child's 
mother in Tennessee, which may have 
been conclusive until there was an adju- 
dication that sanity had been restored if 
adoption proceedings had been filed in 
Tennessee, since presumption of contin- 
uance of insanity is rebuttable one under 
law of Mississippi. Welch v. Welch, 208 
Miss. 726, 45 So. 2d 353 (1950). 

Chancellor's finding that natural 
mother of child was legally competent to 
join in petition for adoption, supported by 
evidence, will be sustained for, although it 
is conclusively presumed in courts of this 
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state that mother was non compos mentis 
at time she was so adjudicated by probate 
court in Tennessee, this conclusive pre- 
sumption will not continue as against 
proof to contrary in courts of this state. 
Welch v. Welch, 208 Miss. 726, 45 So. 2d 
353 (1950). 

Any proceeding to adopt a child without 
making presumptive father party to pro- 
ceeding is invalid under due process pro- 
vision of state and federal constitutions. 
Graham v. Lee, 204 Miss. 416, 37 So. 2d 
735 (1948). 

Although the father or mother may be 
unfit to have custody of their child it 
cannot be adopted under statute by an- 
other without the consent of both of them. 



Roberts v. Cochran, 177 Miss. 546, 171 So. 
6 (1936). 

Petition by grandparents joined by 
child's mother seeking to adopt child, 
which failed to allege that father of the 
child had given his consent to the adop- 
tion, as required by statute, held insuffi- 
cient since requirement of statute is juris- 
dictional. Roberts v. Cochran, 177 Miss. 
546, 171 So. 6 (1936). 

Petition which alleged failure of the 
father of child to contribute to its support 
and maintenance, held defective since it 
failed to allege that consent of father had 
been given to adoption. Roberts v. Coch- 
ran, 177 Miss. 546, 171 So. 6 (1936). 
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§ 93-17-6. Petition for determination of rights in proposed 
adoption of natural child. 

(1) Any person who would be a necessary party to an adoption proceeding 
under this chapter and any person alleged or claiming to be the father of a 
child born out of wedlock who is proposed for adoption or who has been 
determined to be such by any administrative or judicial procedure (the "alleged 
father") may file a petition for determination of rights as a preliminary 
pleading to a petition for adoption in any court which would have jurisdiction 
and venue of an adoption proceeding. A petition for determination of rights 
may be filed at any time after the period ending thirty (30) days after the birth 
of the child. Should competing petitions be filed in two (2) or more courts 
having jurisdiction and venue, the court in which the first such petition was 
properly filed shall have jurisdiction over the whole proceeding until its 
disposition. The prospective adopting parents need not be a party to such 
petition. Where the child's biological mother has surrendered the child to a 
home for adoption, the home may represent the biological mother and her 
interests in this proceeding. 

(2) The court shall set this petition for hearing as expeditiously as 
possible allowing not less than ten (10) days' notice from the service or 
completion of process on the parties to be served. 

(3) The sole matter for determination under a petition for determination 
of rights is whether the alleged father has a right to object to an adoption as set 
out in Section 93-17-5(3). 

(4) Proof of an alleged father's full commitment to the responsibilities of 
parenthood would be shown by proof that, in accordance with his means and 
knowledge of the mother's pregnancy or the child's birth, that he either: 

(a) Provided financial support, including, but not limited to, the pay- 
ment of consistent support to the mother during her pregnancy, contribu- 
tions to the payment of the medical expenses of pregnancy and birth, and 
contributions of consistent support of the child after birth; that he frequently 
and consistently visited the child after birth; and that he is now willing and 
able to assume legal and physical care of the child; or 

(b) Was willing to provide such support and to visit the child and that he 
made reasonable attempts to manifest such a parental commitment, but was 
thwarted in his efforts by the mother or her agents, and that he is now 
willing and able to assume legal and physical care of the child. 

(5) If the court determines that the alleged father has not met his full 
responsibilities of parenthood, it shall enter an order terminating his parental 
rights and he shall have no right to object to an adoption under Section 
93-17-7. 

(6) If the court determines that the alleged father has met his full 
responsibilities of parenthood and that he objects to the child's adoption, the 
court shall set the matter as a contested adoption in accord with Section 
93-17-8. 

(7) A petition for determination of rights may be used to determine the 
rights of alleged fathers whose identity is unknown or uncertain. In such cases 

708 



Adoption, Legitimation, Etc. § 93-17-7 

the court shall determine what, if any, notice can be and is to be given such 
persons. Determinations of rights under the procedure of this section may also 
be made under a petition for adoption. 

(8) Petitions for determination of rights shall be considered adoption 
cases and all subsequent proceedings such as a contested adoption under 
Section 93-17-8 and the adoption proceeding itself shall be portions of the same 
file. 

SOURCES: Laws, 2002, ch. 533, § 2, eff from and after July 1, 2002. 

Editor's Note — A former § 93-17-6 [Laws, 1998, ch. 516, § 14; Laws, 1999, ch. 507, 
§ 2, eff from and after June 30, 1999], entitled "Petition for determination of rights," 
was repealed by Laws, 1999, ch. 507, § 2, eff from and after June 30, 1999. 

Cross References — Petition for termination of parental rights, generally, see 
§ 93-15-105. 

§ 93-17-7. Parental objection; causes for termination of unfit 
parents' rights. 

(1) No infant shall be adopted to any person if either parent, after having 
been summoned, shall appear and object thereto before the making of a decree 
for adoption, unless it shall be made to appear to the court from evidence 
touching such matters that the parent so objecting had abandoned or deserted 
such infant or is mentally, or morally, or otherwise unfit to rear and train it, 
including, but not limited to, those matters set out in subsection (2) of this 
section, in either of which cases the adoption may be decreed notwithstanding 
the objection of such parent, first considering the welfare of the child, or 
children sought to be adopted. Provided, however, the parents shall not be 
summoned in the adoption proceedings nor have the right to object thereto if 
the parental rights of the parent or parents have been terminated by the 
procedure set forth in Sections 93-15-101 through 93-15-111, and such termi- 
nation shall be res judicata on the question of parental abandonment or 
unfitness in the adoption proceedings. 

(2) An adoption may be allowed over the objection of a parent where: 

(a) The parent has abused the child. For purposes of this paragraph, 
abuse means the infliction of physical or mental injury which causes 
deterioration to the child, sexual abuse, exploitation or overworking of a 
child to such an extent that his health or moral or emotional well-being is 
endangered. 

(b) The parent has not consistently offered to provide reasonably 
necessary food, clothing, appropriate shelter and treatment for the child. For 
purposes of this paragraph, treatment means medical care or other health 
services provided in accordance with the tenets of a well-recognized religious 
method of healing with a reasonable, proven record of success. 

(c) The parent suffers from a medical or emotional illness, mental 
deficiency, behavior or conduct disorder, severe physical disability, substance 
abuse or chemical dependency which makes him unable or unwilling to 
provide an adequate permanent home for the child at the present time or in 

709 



§ 93-17-7 



Domestic Relations 



the reasonably near future based upon expert opinion or based upon an 
established pattern of behavior. 

(d) Viewed in its entirety, the parent's past or present conduct, includ- 
ing his criminal convictions, would pose a risk of substantial harm to the 
physical, mental or emotional health of the child. 

(e) The parent has engaged in acts or omissions permitting termination 
of parental rights under Section 93-15-103. 

(f) The enumeration of conduct or omissions in this subsection (2) in no 
way limits the court's power to such enumerated conduct or omissions in 
determining a parent's abandonment or desertion of the child or unfitness 
under subsection (1) of this section. 

SOURCES: Codes, 1942, § 1269-09; Laws, 1955, Ex. ch. 34, § 9; Laws, 1968, ch. 
323, § 1; Laws, 1980, ch. 485, § 6; Laws, 1986, ch. 379; Laws, 1998, ch. 516, 
§ 15; Laws, 1999, ch. 507, § 3; Laws, 2002, ch. 533, § 3, eff from and after 
July 1, 2002. 

Amendment Notes — The 2002 amendment added (2); and substituted "those 
matters set out in subsection (2) of this section" for "being within any of the grounds 
requiring termination of parental rights as set forth in subsections (2) and (3)(a), (b), (d) 
or (e) of Section 93-15-103" in newly designated (1). 

Cross References — Authority of courts to impose fee for any court-ordered home 
study relating to child custody matters, see § 93-17-12. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Jurisdiction of court. 

3. Burden of proof. 

4. Grounds for termination — Abandon- 

ment or desertion. 

5. Consent. 

6. Illegal or immoral conduct. 

7. Appeal. 

8.-10. [Reserved for future use] . 

II. UNDER FORMER LAW. 
11. In general. 

I. UNDER CURRENT LAW. 

1. In general. 

Section 93-17-7 requires a definite adju- 
dication that the welfare of the child will 
be promoted or enhanced by a proposed 
adoption. Ains worth v. Natural Father, 
414 So. 2d 417 (Miss. 1982). 

In an adoption proceeding courts will 
not find that a child has been abandoned 
by its natural parents unless such aban- 
donment has been clearly proved. Local 
Ass'y of Lord Jesus Christ v. Apostolic 



Church of Jesus Christ, 211 So. 
(Miss. 1968). 



2d 871 



2. Jurisdiction of court. 

Congress's intended meaning of "domi- 
cile" under Indian Child Welfare Act of 
1978 (ICWA) to be matter of uniform fed- 
eral law and not matter of individual state 
law, although it is permissible to borrow 
state common-law principles to extent 
they are not inconsistent with objectives 
of congressional scheme; under general 
common-law principles, which indicate 
that domicile of illegitimate children fol- 
lows that of mother, children in question 
were domiciled on reservation within 
meaning of relevant ICWA provisions, fact 
that the children were voluntarily surren- 
dered by mother does not change result, 
because ICWA was intended in part to 
protect interests of the Indian community 
in retaining its children within its society, 
and tribal jurisdiction under ICWA thus 
not meant to be defeated by actions of 
individual members; and thus Chancery 
Court lacked jurisdiction over adoptions 
and its decree would be vacated. Missis- 
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sippi Band of Choctaw Indians v. 
Holyfield, 490 U.S. 30, 109 S. Ct. 1597, 
104 L. Ed. 2d 29 (1989). 

3. Burden of proof. 

The burden of proof rests with the adop- 
tive parents to establish that the adopted 
child's natural parents had abandoned or 
deserted such infant or are mentally or 
morally, or otherwise, unfit to rear and 
train it; and in the absence of such proof a 
decree of adoption will be reversed and 
custody of the child restored to its natural 
mother. Cook v. Conn, 267 So. 2d 296 
(Miss. 1972). 

The burden of proof that the parent 
objecting to the adoption of his child has 
either abandoned or deserted the child, or 
is mentally or morally or otherwise unfit 
to rear and train it, is placed squarely on 
the parties petitioning for the child's adop- 
tion. Local Ass'y of Lord Jesus Christ v. 
Apostolic Church of Jesus Christ, 211 So. 
2d 871 (Miss. 1968). 

4. Grounds for termination — Aban- 

donment or desertion. 

Evidence did not establish that a father 
had abandoned his child without contact 
for a year; even though father's contacts 
with the child were minimal, the evidence 
showed that the father did maintain ties 
to the child and did not relinquish all 
parental claims to the child. S.N.C. v. 
J.R.D., 755 So. 2d 1077 (Miss. 2000). 

The natural mother and stepfather 
failed to establish that the natural father 
deserted or abandoned the child at issue 
where there was conflicting evidence as to 
how long the natural father went without 
seeing his child, and the natural father 
testified that he saw the child on several 
occasions through his mother and by vis- 
iting her secretly at her babysitters, that 
he sent a letter with a poem, and that he 
bought Christmas gifts that he had at- 
tempted to give to the child. In re M.L.W., 
755 So. 2d 558 (Miss. Ct. App. 2000). 

The evidence was sufficient to support a 
finding that a mother had abandoned and 
deserted her minor children, where the 
mother had only seen the children 2 times 
between January of 1986 when she left 
them with their father and the time of the 
trial in January of 1990, the mother did 
not contribute any financial assistance 



during that time, the mother did not send 
birthday cards or Christmas gifts to the 
children and ignored other events in the 
children's lives, the children thought of 
and referred to their aunt, with whom 
they were living, as their mother, and 
though the older child knew who the 
mother was when she saw her, the 
younger child did not know the mother at 
all as the mother had left when the 
younger child was 6 months old. Natural 
Mother v. Paternal Aunt, 583 So. 2d 614 
(Miss. 1991). 

Chancellor was not manifestly in error 
when he found neither abandonment nor 
such immoral conduct as to make natural 
father of child unfit, where: father had 
been behind in child support payments; 
had been arrested for possession of mari- 
juana with intent to deliver; and had 
cohabited with someone not his spouse; 
constant arrearages in child support pay- 
ments do not constitute abandonment or 
desertion under statutory definition, and 
that was only evidence of desertion in 
case; there was no evidence that father 
had ever exposed daughter to illegal or 
immoral conduct during visits, and at 
time of hearing father was out of school 
and held good job; commission of crime 
alone was insufficient to find him morally 
unfit to rear and train child, especially 
where rehabilitation was evident; and, 
cohabitation by custodial parent in itself 
is insufficient to modify custody order ab- 
sent showing of substantial detrimental 
effect; same rule applies in adoption cases. 
In re J.D., 512 So. 2d 684 (Miss. 1987). 

In an action in which a natural mother 
and her new husband petitioned for adop- 
tion of her minor children over objection of 
their natural father, petitioners failed to 
prove by clear and convincing evidence 
that the father had abandoned his chil- 
dren, or was unfit, within the meaning of 
§§ 93-17-7 and 93-15-103(3), where, al- 
though he was living in an adulterous 
relationship at the time of the divorce, he 
had subsequently married his second 
wife, where, although he was over $7,000 
in arrears in court ordered child support, 
he proved that he was unable to make the 
support payments or purge himself of con- 
tempt, and where, although there had 
been few visits between him and the chil- 
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dren, he had not so totally shown that he 
wished to relinquish all parental claims to 
the children as to justify a finding of 
abandonment or desertion. Petit v. 
Holifield, 443 So. 2d 874 (Miss. 1984). 

A complete disregard for the welfare of a 
child of tender years over a period of more 
than three and one-half years, and a con- 
tumacious refusal to abide by a valid de- 
cree of support, with no effort to have it 
modified, amounts to desertion of the 
child within the meaning of § 93-17-7; 
moreover, such desertion results in forfei- 
ture of parental rights whether or not 
there was an intent to relinquish them. 
Ainsworth v. Natural Father, 414 So. 2d 
417 (Miss. 1982). 

In an adoption proceeding brought by a 
stepfather and a daughter's natural 
mother, the daughter's natural father 
could not be held to have abandoned the 
child within the purview of § 93-17-7, 
where the record did not reveal that he 
was either mentally or morally unfit, and 
there was no evidence of abandonment, 
other than constant arrearages in child 
support payments, some of which were 
explained by his inability to pay following 
injuries in an automobile accident. Miller 
v. Arrington, 412 So. 2d 1175 (Miss. 1982). 

In an action by step-father seeking to 
adopt children of his wife's former mar- 
riage, the children's natural father who 
exhibited a callous indifference to the wel- 
fare of the children in contributing only 
paltry amounts of support and in visiting 
them only sporadically and who shot step- 
father during an altercation arising out of 
the natural father's visit to the children 
did not abandon children and was not 
mentally, morally, or otherwise unfit to 
rear and train them as required for adop- 
tion under § 93-17-7, even though step- 
father loved the children, provided for 
them, and was willing and anxious to 
educate and care for them. Yarber v. 
Dearman, 341 So. 2d 108 (Miss. 1977). 

Adoption of child by paternal relatives 
with whom she had been living, over di- 
vorced mother's objection, denied where 
there was substantial evidence of moth- 
er's present fitness to have custody, and 
that she had not deserted child on en- 
trusting it to relatives. Schillereff v. 
Adamany, 240 Miss. 275, 127 So. 2d 392 
(1961). 



5. Consent. 

A natural mother's age of minority at 
the time of her joining an adoption peti- 
tion did not render the adoption void in 
light of Miss. Code Ann. §§ 93-15-103 and 
93-17-7, which were to be construed in 
pari materia. C.T. v. R.D.H., 843 So. 2d 
690 (Miss. 2003). 

Whether a natural parent's consent to 
adoption may be withdrawn must be de- 
termined on a case-by-case basis in timely 
fashion without unnecessary delay in the 
proceedings, always keeping in mind that 
the best interest of the child is paramount. 
Grafe v. Olds, 556 So. 2d 690 (Miss. 1990). 

In accordance with § 93-17-7 and 
§§ 93-15-101 through 93-15-111, a writ- 
ten voluntary release, or consent by the 
parent, terminates the parental rights 
and, thereafter, no objection to the adop- 
tion from the natural parent may be sus- 
tained. Grafe v. Olds, 556 So. 2d 690 
(Miss. 1990). 

6. Illegal or immoral conduct. 

Objector had standing to attack an 
adoption of an adult where a law student 
developed a relationship with the de- 
ceased, had her adopt him, and then 
helped her compose a holographic will 
devising all of her property to him. Cupit 
v. Pluskat, 825 So. 2d 1 (Miss. 2002). 

Evidence did not establish that a father 
was mentally, morally, or otherwise unfit 
to raise a child where the only evidence 
offered to show that he was unfit was one 
allegedly abusive incident between the 
father and the mother. S.N.C. v. J.R.D., 
755 So. 2d 1077 (Miss. 2000). 

Chancellor was not manifestly in error 
when he found neither abandonment nor 
such immoral conduct as to make natural 
father of child unfit, where: father had 
been behind in child support payments; 
had been arrested for possession of mari- 
juana with intent to deliver; and had 
cohabited with someone not his spouse; 
constant arrearages in child support pay- 
ments do not constitute abandonment or 
desertion under statutory definition, and 
that was only evidence of desertion in 
case; there was no evidence that father 
had ever exposed daughter to illegal or 
immoral conduct during visits, and at 
time of hearing father was out of school 
and held good job; commission of crime 
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alone was insufficient to find him morally 
unfit to rear and train child, especially 
where rehabilitation was evident; and, 
cohabitation by custodial parent in itself 
is insufficient to modify custody order ab- 
sent showing of substantial detrimental 
effect; same rule applies in adoption cases. 
In re J.D., 512 So. 2d 684 (Miss. 1987). 

In an action in which a natural mother 
and her new husband petitioned for adop- 
tion of her minor children over objection of 
their natural father, petitioners failed to 
prove by clear and convincing evidence 
that the father had abandoned his chil- 
dren, or was unfit, within the meaning of 
§§ 93-17-7 and 93-15-103(3), where, al- 
though he was living in an adulterous 
relationship at the time of the divorce, he 
had subsequently married his second 
wife, where, although he was over $7,000 
in arrears in court ordered child support, 
he proved that he was unable to make the 
support payments or purge himself of con- 
tempt, and where, although there had 
been few visits between him and the chil- 
dren, he had not so totally shown that he 
wished to relinquish all parental claims to 
the children as to justify a finding of 
abandonment or desertion. Petit v. 
Holifield, 443 So. 2d 874 (Miss. 1984). 

In a proceeding for the adoption of mi- 
nor children by their maternal grandpar- 
ents, the children's father, imprisoned for 
the murder of their mother, was correctly 
held to be unfit to have their custody 
awarded to him. Shoemake v. Davis, 216 
So. 2d 420 (Miss. 1968). 

7. Appeal. 

In a proceeding for termination of pa- 
rental rights and adoption, the trial court 
properly refused to hear the natural moth- 
er's petition for writ of habeas corpus in 
which she alleged that a prior court order 
awarding custody of the children to their 
aunt was void, which would be construed 
as an amendment to the natural mother's 
original answer, where the mother sought 
to amend her pleading a mere 2 days 
before trial. Since the adoption proceeding 
not only determined the best interests of 
the children, but also who should have 
custody, there was no need for the trial 
court to address the habeas application; 
by addressing and granting the petition 
for adoption, the trial court necessarily 



adjudicated custody anew. Natural 
Mother v. Paternal Aunt, 583 So. 2d 614 
(Miss. 1991). 

8.-10. [Reserved for future use]. 

II. UNDER FORMER LAW. 

11. In general. 

In adoption proceedings involving a con- 
test between natural parent and collateral 
relatives or others seeking adoption, the 
issue is not what is to the best interest of 
the children but it is whether the natural 
parent has abandoned and deserted the 
children and whether he is morally or 
mentally unfit to rear them. Mayfield v. 
Braund, 217 Miss. 514, 64 So. 2d 713 
(1953), error overruled 217 Miss. 514, 65 
So. 2d 235. 

Where both the natural parent and the 
third person or persons are worthy, and 
there has been no abandonment of the 
child by the natural parent, the court will 
not deprive the natural parent of his child 
or children on the ground that the third 
person could supply to it more comforts 
and advantages than could be furnished 
by the natural parent. Mayfield v. Braund, 
217 Miss. 514, 64 So. 2d 713 (1953), error 
overruled 217 Miss. 514, 65 So. 2d 235. 

In adoption proceedings where a natu- 
ral parent appeared and objected to the 
petition, it was incumbent upon the peti- 
tioners to meet the burden of proving that 
the natural parent had either abandoned 
or deserted the child or was mentally or 
morally unfit to rear and train it. Mayfield 
v. Braund, 217 Miss. 514, 64 So. 2d 713 
(1953), error overruled 217 Miss. 514, 65 
So. 2d 235. 

"Abandonment" imports any conduct on 
the part of the parent which evinces a 
settled purpose to forego all parental du- 
ties and relinquish all parental claims to 
the child. Wright v. Fitzgibbons, 198 Miss. 
471, 21 So. 2d 709 (1945). 

When abandonment is shown to have 
existed, it becomes a judicial question 
whether it really has been terminated, or 
can be, consistently with the welfare of 
the child. Wright v. Fitzgibbons, 198 Miss. 
471, 21 So. 2d 709 (1945). 

Where mother of bastard child ap- 
peared and objected to the adoption of the 
child by another, the mother's consent to 
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the adoption previously given about five 
years prior thereto became ineffective, 
and, in order to sustain decree granting 
adoption petition, the evidence must have 
warranted trial court in finding that the 
child had been abandoned by the mother. 
Wright v. Fitzgibbons, 198 Miss. 471, 21 
So. 2d 709 (1945). 

Where unmarried mother gave child 
shortly after its birth to another woman 
and her husband pursuant to an agree- 
ment whereby the latter were given abso- 
lute custody and control of the child and 
the mother consented to adoption proceed- 
ings thereafter to be instituted, and the 
mother concealed the fact that the child 
was hers, exercised no sort of control over 
the child, contributed nothing to and ex- 
hibited little, if any, interest in its welfare 
until just prior to institution of adoption 
proceedings, the court properly found that 



the mother had abandoned the child. 
Wright v. Fitzgibbons, 198 Miss. 471, 21 
So. 2d 709 (1945). 

Where petitioner's husband did not join 
in petition for adoption of child pursuant 
to an agreement whereby child's mother 
consented to adoption by petitioner and a 
former husband, since divorced, naming of 
petitioner's present husband in the adop- 
tion decree as one of the adopting parents 
constituted reversible error, where child's 
mother testified that she was influenced 
in giving child to petitioner and her for- 
mer husband by reason of her confidence 
in the latter, and where the trial court 
may have been influenced in rendering its 
decree by fact that it was giving the child 
to the petitioner and her present husband 
and not to the petitioner alone. Wright v. 
Fitzgibbons, 198 Miss. 471, 21 So. 2d 709 
(1945). 
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§ 93-17-8. Contested adoptions. 

(1) Whenever an adoption becomes a contested matter, whether after a 
hearing on a petition for determination of rights under Section 93-17-6 or 
otherwise, the court: 

(a) Shall, on motion of any party or on its own motion, issue an order for 
immediate blood or tissue sampling in accordance with the provisions of 
Section 93-9-21 et seq., if paternity is at issue. The court shall order an 
expedited report of such testing and shall hold the hearing resolving this 
matter at the earliest time possible. 

(b) Shall appoint a guardian ad litem to represent the child. Such 
guardian ad litem shall be an attorney, however his duties are as guardian 
ad litem and not as attorney for the child. The reasonable costs of the 
guardian ad litem shall be taxed as costs of court. Neither the child nor 
anyone purporting to act on his behalf may waive the appointment of a 
guardian ad litem. 

(c) Shall determine first whether or not the objecting parent is entitled 
to so object under the criteria of Section 93-17-7 and then shall determine 
the custody of the child in accord with the best interests of the child and the 
rights of the parties as established by the hearings and judgments. 

(d) Shall schedule all hearings concerning the contested adoption as 
expeditiously as possible for prompt conclusion of the matter. 

(2) In determining the custody of the child after a finding that the 
adoption will not be granted, the fact of the surrender of the child for adoption 
by a parent shall not be taken as any evidence of that parent's abandonment 
or desertion of the child or of that parent's unfitness as a parent. 

(3) In contested adoptions arising through petitions for determination of 
rights where the prospective adopting parents were not parties to that 
proceeding, they need not be made parties to the contested adoption until there 
has been a ruling that the objecting parent is not entitled to enter a valid 
objection to the adoption. At that point the prospective adopting parents shall 
be made parties by joinder which shall show their suitability to be adopting 
parents as would a petition for adoption. The identity and suitability of the 
prospective adopting parents shall be made known to the court and the 
guardian ad litem, but shall not be made known to other parties to the 
proceeding unless the court determines that the interests of justice or the best 
interests of the child require it. 

(4) No birth parent or alleged parent shall be permitted to contradict 
statements given in a proceeding for the adoption of their child in any other 
proceeding concerning that child or his ancestry. 

(5) Appointment of a guardian ad litem is not required in any proceeding 
under this chapter except as provided in subsection (l)(b) above and except for 
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the guardian ad litem needed for an abandoned child. It shall not be necessary 
for a guardian ad litem to be appointed where the chancery judge presiding in 
the adoption proceeding deems it unnecessary and no adoption agency is 
involved in the proceeding. No final decree of adoption heretofore granted shall 
be set aside or modified because a guardian ad litem was not appointed unless 
as the result of a direct appeal not now barred. 

(6) The provisions of Chapter 15 of this Title 93, Mississippi Code of 1972, 
are not applicable to proceedings under this chapter except as specifically 
provided by reference herein. 

(7) The court may order a child's birth father, identified as such in the 
proceedings, to reimburse the Department of Human Services, the foster 
parents, the adopting parents, the home, any other agency or person who has 
assumed liability for such child, all or part of the costs of the medical expenses 
incurred for the mother and the child in connection with the birth of the child, 
as well as reasonable support for the child after his birth. 

SOURCES: Laws, 1998, ch. 516, § 16, eff from and after July 1, 1998. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in the introductory paragraph in subsection (1). The 
statutory reference to "Section 92-17-6" has been changed to "Section 93-17-6". The 
Joint Committee ratified the correction at its May 20, 1998 meeting. 

JUDICIAL DECISIONS 

1. Guardian ad litem. proceeding which necessarily involves the 

A chancellor is not required to appoint a termination of parental rights. J.C. v. R.Y., 

guardian ad litem to protect the interest 797 So. 2d 209 (Miss. 2001). 
of the child in an uncontested adoption 

§ 93-17-9. Surrender of child to a home for care and adoption. 

As used in this chapter the word "home" shall be construed to include any 
charitable or religious corporation or organization or the superintendent or 
head of such charitable or religious corporation or organization organized 
under the laws of the State of Mississippi, or any public authority to which has 
been granted the power to provide care for or procure the adoption of children 
by any statute or statutes of this state, and any association or institution 
engaged in placing children for adoption on July 1, 1955. Any person required 
to be a party to an adoption proceeding by Section 93-17-5 may execute the 
surrender of a child to a home by sworn or acknowledged instrument which 
shall include the following: the name of the child and the home; that there is 
thereby vested in the home the exclusive custody, care and control of such 
child; that all parental rights to such child including the right of inheritance 
are relinquished by such person; provided, the rights of inheritance of the 
natural parents and the child shall not be affected until entry of a final decree 
of adoption; that the home is authorized to execute a consent to adoption as 
provided by this chapter and that process in any adoption proceeding is 
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waived; that such surrender shall be irrevocable and that such person will not, 
in any manner, interfere with the custody of such child thus vested in the 
home. Said instrument shall not be executed until seventy-two (72) hours after 
the birth of the child and shall effectually vest in the home all rights thus 
surrendered and all powers thus created, with the right and power to execute 
the consent to adoption as required in this chapter authorizing the court to vest 
in the child and the adopting parent or parents the rights herein provided. 

Where a child has been surrendered to a home or other agency operating 
under the laws of another state, and the child is delivered into the custody of 
a petitioner or home within this state, the execution of such consent by such 
nonresident home or agency shall be accepted in lieu of the execution of such 
consent by a home. 

SOURCES: Codes, 1942, § 1269-04; Laws, 1955, Ex. ch. 34, § 4; Laws, 1998, ch. 
516, § 17, eff from and after July 1, 1998. 

JUDICIAL DECISIONS 

1. In general. evidence, surrenders executed in strict 
Absent a showing by the parent or par- compliance with the safeguard provision 
ents establishing either fraud, duress, or of § 93-17-9 are irrevocable. C.C.I, v. Nat- 
undue influence by clear and convincing ural Parents, 398 So. 2d 220 (Miss. 1981). 

RESEARCH REFERENCES 

ALR. Adoption of child in absence of Am Jur. 1A Am. Jur. PI & Pr Forms 

statutorily required consent of public or (Rev), Adoption, Form 193 (consent to 

private agency or institution. 83 A.L.R. adoption by natural parent by surrender 

373. of child to adoption agency); Forms 184- 

What constitutes undue influence in ob- 187 (consent to adoption by natural par- 

taining a parent's consent to adoption of ents by surrender of child to agency for 

child. 50 A.L.R.3d 918. adoption); Forms 203-205 (consent to 

Criminal liability of one arranging for adoption by custodial organization or pub- 
adoption of child through other than li- \{ c agency). 

censed child placement agency ("baby bro- 1 ^ Jur Le gal Forms 2d, Adoption, 

ker acts"). 3 A.L.R.4th 468. § 9:15 (relinquishment of child to licensed 

Adoption as precluding testamentary agency); § 9:37 (consent to adoption by 

gift under natural relatives will. 71 institution) 

■„',.',., ru " . ,, ,, «,, , .„ 8 Am. Jur. Proof of Facts 2d, Undue 

Validity of birth parent s blanket con- T a • nL , • • n , , >, 

,, J , , t_- t. V -i 4. -j 4,-£ Influence in Obtaining Parents Consent 

sent to adoption which tails to identify AJ ,. r™ u bb -i-i / r r 

adoptive parents. 15 A.L.R.Sth 1. to Adoption of Child, §§ 11 et seq. (proof of 

Actions under 42 USCS § 1983 for vio- undue influence in obtaining parental 

lations of Adoption Assistance and Child consent to ado P tlon )- 

Welfare Act (42 USCS §§ 620 et seq. and 

670 et seq). 93 A.L.R. Fed. 314. 

§ 93-17-11. Investigation; interlocutory decree; appeal. 

At any time after the filing of the petition for adoption and completion of 
process thereon, and before the entering of a final decree, the court may, in its 
discretion, of its own motion, or on motion of any party to the proceeding, 
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require an investigation, including, but not limited to, a home study by a duly 
qualified licensed person at the petitioner's or petitioners' sole expense and at 
no cost to the state or county, and report to the court to be made by any person, 
officer, or home as the court may designate and direct concerning the child, 
giving the material facts upon which the court may determine whether the 
child is a proper subject for adoption, whether the petitioners or petitioner are 
suitable parents for the child, whether the adoption is to its best interest, and 
any other facts or circumstances that may be material to the proposed 
adoption. The court, when an investigation and report are required by the 
court or by this section, shall stay the proceedings in the cause for such 
reasonable time as may be necessary or required in the opinion of the court for 
the completion of the investigation and report by the person, officer, or home 
designated and authorized to make the same. 

Upon the filing of that consent or the completion of the process and the 
filing of the investigation and report, if required by the court or by this section, 
and the presentation of such other evidence as may be desired by the court, if 
the court determines that it is to the best interests of the child that an 
interlocutory decree of adoption be entered, the court may thereupon enter an 
interlocutory decree upon such terms and conditions as may be determined by 
the court, in its discretion, but including therein that the complete care, 
custody and control of the child shall be vested in the petitioner or petitioners 
until further orders of the court and that during such time the child shall be 
and remain a ward of the court. If the court determines by decree at any time 
during the pendency of the proceeding that it is not to the best interests of the 
child that the adoption proceed, the petitioners shall be entitled to at least five 
(5) days' notice upon their attorneys of record and a hearing with the right of 
appeal as provided by law from a dismissal of the petition; however, the bond 
perfecting the appeal shall be filed within ten (10) days from the entry of the 
decree of dismissal and the bond shall be in such amount as the chancellor may 
determine and supersedeas may be granted by the chancellor or as otherwise 
provided by law for appeal from final decrees. 

After the entry of the interlocutory decree and before entry of the final 
decree, the court may require such further and additional investigation and 
reports as it may deem proper. The rights of the parties filing the consent or 
served with process shall be subject to the decree but shall not be divested until 
entry of the final decree. 

SOURCES: Codes, 1942, § 1269-05; Laws, 1955, Ex. ch. 34, § 5; Laws, 2004, ch. 
527, § 2, eff from and after July 1, 2004. 

Amendment Notes — The 2004 amendment inserted "including but not limited to 
a home study by a duly qualified licensed person at the petitioner's or study by a duly 
qualified licensed person at the petitioner's sole expense expense and at no cost to the 
state or county" in the first sentence of the first paragraph; and made minor stylistic 
changes throughout. 
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JUDICIAL DECISIONS 



1. In general. 

Although chancery courts may order an 
investigation as to whether certain pro- 
spective adopting parents are suitable for 
a particular child, such reports are not 
conclusive on the courts if deemed not to 
be in the child's best interests. J.C. v. 
Natural Parents, 417 So. 2d 529 (Miss. 
1982). 

The granting of authority to the court in 
adoption proceedings to make investiga- 
tions limited to matters concerning 
whether the child is a proper subject for 
adoption, the petitioners are suitable par- 
ents for the child, the adoption is in the 
best interest of the child, and any other 
facts or circumstances which might be 
material to the proposed adoption, is not 
unreasonable, and such procedures do not 
constitute a denial of due process of law. 
Brunt v. Watkins, 233 Miss. 307, 101 So. 
2d 852 (1958). 



So long as a procedure for adoption 
affects all persons alike who are similarly 
situated and is suitable to accomplish the 
paramount purpose for which adoption 
laws are enacted, which is the promotion 
of the welfare of the children, and is not 
unjust, unreasonable or arbitrary, it will 
be adjudged due process. Brunt v. Wat- 
kins, 233 Miss. 307, 101 So. 2d 852 (1958). 

Where, in an adoption proceeding, the 
rights of the prospective adoptive child's 
natural parents were not involved, the 
admission in evidence of the welfare de- 
partment report, which contained hearsay 
material consisting of a statement by a 
welfare worker of conversation and corre- 
spondence with others, did not deny the 
prospective adoptive parents of due pro- 
cess of the law. Brunt v. Watkins, 233 
Miss. 307, 101 So. 2d 852 (1958). 



RESEARCH REFERENCES 



ALR. Reviewability before trial of order 
denying qualified immunity to defendant 
sued in state court under 42 USCS 
§ 1983. 49A.L.R.5th717. 

Actions under 42 USCS § 1983 for vio- 
lations of Adoption Assistance and Child 
Welfare Act (42 USCS §§ 620 et seq. and 
670 et seq). 93 AL.R. Fed. 314. 

Am Jur. 2 Am. Jur. 2d, Adoption §§ 107 
et seq. 

1A Am. Jur. PI & Pr Forms (Rev), Adop- 
tion, Forms 171 et seq. (investigation); 
Forms 271 et seq. (hearing); Form 313 



(interlocutory order granting petition for 
adoption). 

1 Am. Jur. Proof of Facts, Adoption, 
Proof No. 6 (compliance with adoption 
requirements (adoption hearing) — adop- 
tion of minor); Proof No. 7 (compliance 
with adoption requirements (adoption 
hearing) — step parent adoption); Proof 
No. 8 (compliance with adoption require- 
ments (adoption hearing) — adoption of 
adult). 

CJS. 2 C.J.S., Adoption of Persons 
§§ 77etseq. 



§ 93-17-12. Authority of court to impose fee for court-ordered 
home study relating to child custody matters. 

In any child custody matter hereafter filed in any chancery or county court 
in which temporary or permanent custody has already been placed with a 
parent or guardian, the court shall impose a fee for any court-ordered home 
study performed by the Department of Human Services. The fee shall be 
assessed upon either party or upon both parties in the court's discretion. The 
minimum fee imposed shall be not less than Three Hundred Fifty Dollars 
($350.00) for each household on which a home study is performed. The fee shall 
be paid directly to the Mississippi Department of Human Services prior to the 
home study being conducted by the department. The judge may order the fee 
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be paid by one or both of the parents or guardian. If the court determines that 
both parents or the guardian are unable to pay the fee, the judge shall waive 
the fee and the cost of the home study shall be defrayed by the Department of 
Human Services. 

SOURCES: Laws, 1993, ch. 524, § 1; Laws, 2000, ch. 462, § 1; Laws, 2003, ch. 345, 
§ 1, eff from and after July 1, 2003. 

Amendment Notes — The 2003 amendment rewrote the section to provide that the 
cost of court-ordered home studies by social workers shall be paid by the parent to the 
Department of Human Services if ordered by the court. 

RESEARCH REFERENCES 

Am Jur. 24A Am. Jur. 2d Divorce & 
Separation §§ 944-1000. 

§ 93-17-13. Final decree and effect thereof. 

A final decree of adoption shall not be entered before the expiration of six 
(6) months from the entry of the interlocutory decree except (a) when a child is 
a stepchild of a petitioner or is related by blood to the petitioner within the 
third degree according to the rules of the civil law or in any case in which the 
chancellor in the exercise of his discretion shall determine from all the 
proceedings and evidence in said cause that the six-month waiting period is not 
necessary or required for the benefit of the court, the petitioners or the child to 
be adopted, and shall so adjudicate in the decree entered in said cause, in 
either of which cases the final decree may be entered immediately without any 
delay and without an interlocutory decree, or (b) when the child has resided in 
the home of any petitioner prior to the granting of the interlocutory decree, in 
which case the court may, in its discretion, shorten the waiting period by the 
length of time the child has thus resided. 

The final decree shall adjudicate, in addition to such other provisions as 
may be found by the court to be proper for the protection of the interests of the 
child; and its effect, unless otherwise specifically provided, shall be that (a) the 
child shall inherit from and through the adopting parents and shall likewise 
inherit from the other children of the adopting parents to the same extent and 
under the same conditions as provided for the inheritance between brothers 
and sisters of the full blood by the laws of descent and distribution of the State 
of Mississippi, and that the adopting parents and their other children shall 
inherit from the child, just as if such child had been born to the adopting 
parents in lawful wedlock; (b) the child and the adopting parents and adoptive 
kindred are vested with all of the rights, powers, duties and obligations, 
respectively, as if such child had been born to the adopting parents in lawful 
wedlock, including all rights existing by virtue of Section 11-7-13, Mississippi 
Code of 1972; provided, however, that inheritance by or from the adopted child 
shall be governed by subsection (a) above; (c) that the name of the child shall 
be changed if desired; and (d) that the natural parents and natural kindred of 
the child shall not inherit by or through the child except as to a natural parent 
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who is the spouse of the adopting parent, and all parental rights of the natural 
parent, or parents, shall be terminated, except as to a natural parent who is 
the spouse of the adopting parent. Nothing in this chapter shall restrict the 
right of any person to dispose of property under a last will and testament. 

SOURCES: Codes, 1942, § 1269-06; Laws, 1955, Ex. ch. 34, § 6; Laws, 1958, chs. 
267, 285, § 2; Laws, 1971, ch. 399, § 1; Laws, 1998, ch. 516, § 18, eff from and 
after July 1, 1998. 

Cross References — Rights of adopting parents under the wrongful death law, see 
§ 11-7-13. 
Other sections derived from same 1942 code section, see §§ 93-17-15, 93-17-21. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

I. In general. 

2.-10. [Reserved for future use]. 

II. UNDER FORMER LAW. 

II. Generally. 

12. Rights of inheritance. 

13. — By adopted child. 

14. — Through adopted child. 

15. Right to bring wrongful death action. 

16. Rights under war risk insurance. 

I. UNDER CURRENT LAW. 

1. In general. 

The "unless otherwise specifically pro- 
vided" in language of the statute must be 
interpreted in light of the context of the 
adoption statutes as a whole, and these 
statutes are clearly written to foster legal 
stability in the relationship between adop- 
tive parents and their children; such lan- 
guage was intended by the legislature to 
provide natural and adoptive parents 
with the option of entering into limited 
arrangements such as post-adoption visi- 
tation agreements as long as the best 
interests of the child would be served by 
such an arrangement. Humphrey v. 
Pannell, 710 So. 2d 392 (Miss. 1998). 

The statute was not intended by the 
legislature to grant a natural parent the 
right to weaken the legal bonds of the 
adoptive parent-child relationship by re- 
serving the right to, in effect, sit and wait 
for the circumstances of the adoptive fam- 
ily to materially change and then divest 
the adoptive family of the custody of the 
child. Humphrey v. Pannell, 710 So. 2d 
392 (Miss. 1998). 



Under wrongful death statute, adopted 
child was wrongful death beneficiary of 
his natural father; right to bring wrongful 
death action for natural father's death 
was not terminated at time of adoption. 
Penalver v. Howell, 687 So. 2d 1171 (Miss. 
1996). 

Inheritance laws of Mississippi, where 
decedent's estate was located, rather than 
law of Louisiana, pursuant to which dece- 
dent's natural child was adopted, applied 
in determining whether child was wrong- 
ful death beneficiary. Penalver v. Howell, 
687 So. 2d 1171 (Miss. 1996). 

Rights, duties, and obligations do not 
shift to the adoptive parents from the 
natural parents until the time of the adop- 
tion; thus, adoptive parents were not lia- 
ble for medical expenses incurred during 
the adopted baby's 7-week hospital stay 
prior to the adoption where the adoptive 
parents did not enter into a contract with 
the hospital or the birth mother to provide 
for prenatal or newborn expenses. Wise v. 
Gulf States Collection Servs., 633 So. 2d 
1025 (Miss. 1994). 

2.-10. [Reserved for future use]. 

II. UNDER FORMER LAW. 

11. Generally. 

It was the intention of the legislature in 
the passage of this section [Code 1942, 
§ 1269.06] to sever all rights, duties, and 
obligations of the natural parent toward 
the child adopted, and to bestow those 
rights, duties, and obligations upon the 
adopting parent just the same as if the 
child had been born in wedlock to the 
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adoptive parent. W.R. Fairchild Constr. 
Co. v. Owens, 224 So. 2d 571 (Miss. 1969). 

The 1955 adoption law has no effect 
upon any adoption proceeding consum- 
mated prior to July 1, 1955, and applies to 
pending adoption proceedings on the ef- 
fective date of the statute only if amend- 
ments were made so as to bring the pro- 
ceedings under the provisions of the 
statute, and the statute was not intended 
to affect the rights of adoptive parents and 
adopted children where the final decree of 
adoption had been rendered prior to the 
effective date of the statute. Gray v. Mor- 
gan, 236 Miss. 245, 110 So. 2d 346 (1959). 

The proceeding of the adoption of a child 
is purely statutory, and the method pro- 
vided by this section [Code 1942, § 1269], 
which was in force at the time of an 
alleged oral contract of adoption, was the 
exclusive method whereby a child could be 
adopted with the right of inheritance from 
the adoptive parents. Brassiell v. 
Brassiell, 228 Miss. 243, 87 So. 2d 699 
(1956). 

12. Rights of inheritance. 

The chancellor correctly determined 
that decedent's son was entitled to inherit 
decedent's estate, pursuant to § 93-17-13, 
notwithstanding the facts that he had 
been adopted by his paternal grandpar- 
ents in Tennessee, since decedent had died 
in Mississippi and the subject property 
was located in Mississippi, so that Missis- 
sippi's law of descent and distribution 
controlled. Warren v. Foster, 450 So. 2d 
786 (Miss. 1984). 

Laws 1955, Ex. ch. 34, does not enlarge 
the right of inheritance of one adopted 
prior to its effective date, or by adoption 
proceedings then pending unless so 
amended as to come under the provisions 
of the new law. Gray v. Morgan, 236 Miss. 
245, 110 So. 2d 346 (1959). 

A claim of inheritance based upon an 
alleged oral contract of adoption made 
many years prior to the death of the 
intestate, will not be recognized. Brassiell 
v. Brassiell, 228 Miss. 243, 87 So. 2d 699 
(1956). 

Child adopted in Kentucky, having in- 
herited property from adoptive father, and 
having died without issue, property de- 
scends to remaining heir of adoptive 
daughter, viz., his wife (child's adoptive 



mother); and adopted child's brothers and 
sisters by natural blood had no right to 
such property and their bill would be 
dismissed. Brewer v. Browning, 115 Miss. 
358, 76 So. 267, Am. Ann. Cas. 
1918B,1013 (1917), error overruled, 115 
Miss. 395, 76 So. 519, Am. Ann. Cas. 
1918B, 1013 (1917). 

13. — By adopted child. 

Adopted child acquires no rights of heir- 
ship where the decree of adoption did not 
vest it with such rights. Leonard v. H. 
Weston Lumber Co., 107 Miss. 345, 65 So. 
459 (1914); Reeves v. Lowe, 213 Miss. 152, 
56 So. 2d 475 (1952). 

The meaning of the phrase "heirs of the 
body" clearly and literally excludes 
adopted children. Posey v. Webb, 528 So. 
2d 833 (Miss. 1988). 

This section did not prohibit an adopted 
child from sharing in a testamentary trust 
established by his grandmother for the 
benefit of the children or descendants of 
her adopted son; it was the legislative 
intent to elevate an adopted child to the 
same status in law as a natural child, for 
purposes of inheritance from the adopting 
parents and their children. As a descen- 
dant of his father by adoption, the child 
was entitled to share in the trust unless 
there was language in the will directing 
otherwise. Dodds v. Deposit Guar. Nat'l 
Bank, 371 So. 2d 878 (Miss. 1979). 

Although the effect of a final decree of 
adoption is that natural parents will not 
inherit through the child, and all rights of 
the natural parents are terminated, the 
section [Code 1942, § 1269.06] does not 
state that the right of the child to inherit 
from natural parents is to be terminated, 
indicating that the legislature intended 
that a child might continue to inherit from 
his or her natural parents. Alack v. 
Phelps, 230 So. 2d 789 (Miss. 1970). 

Code 1942, § 1269, conferred upon an 
adopted child no right of inheritance from 
kindred of the adoptive parent. Gray v. 
Morgan, 236 Miss. 245, 110 So. 2d 346 
(1959). 

Under the law prior to 1955, an adopted 
child was not entitled to inherit from its 
adoptive mother's sister. Gray v. Morgan, 
236 Miss. 245, 110 So. 2d 346 (1959). 

A person adopted in 1922, who was not 
readopted under the 1955 adoption law, 
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could not inherit property from the sister 
of the adoptive mother. Gray v. Morgan, 
236 Miss. 245, 110 So. 2d 346 (1959). 

This section [Code 1942, § 1269] does 
not confer any property or inheritability 
rights upon the adopted child, it simply 
empowers the chancery court to grant the 
adoption. Reeves v. Lowe, 213 Miss. 152, 
56 So. 2d 475 (1952). 

Adopted children have no interest in 
estate of adopting parents unless decree of 
adoption makes them lawful heirs of 
adopting parents and they are not neces- 
sary parties to suit to adjudicate heirship. 
Whitman v. Whitman, 206 Miss. 838, 41 
So. 2d 22 (1949). 

Adopted child cannot take property by 
descent from its adopting parents except 
under this section [Code 1942, § 1269]. 
Fisher v. Browning, 107 Miss. 729, 66 So. 
132, Am. Ann. Cas. 1917C,466 (1914), 
overruled on other grounds, Brewer v. 
Browning, 115 Miss. 358, 76 So. 267 
(1917). 

Property inherited by adopted child 
goes to it in fee. Fisher v. Browning, 107 
Miss. 729, 66 So. 132, Am. Ann. Cas. 
1917C,466 (1914), overruled on other 
grounds, Brewer v. Browning, 115 Miss. 
358, 76 So. 267 (1917). 

Decree of adoption which clothed the 
adopting father with the rights and obli- 
gations of a parent, and the infant with 
the rights of a daughter in reference to the 
adopting parent's estate makes the infant 
the heir of the adopting parent. Adams v. 
Adams, 102 Miss. 259, 59 So. 84, Am. Ann. 
Cas. 1914D,235 (1912). 

The adopted child of another does not 
become the heir of the petitioner unless 
heirship be one of the gifts, grants, or 
benefits proposed to be conferred. Beaver 
v. Crump, 76 Miss. 34, 23 So. 432 (1898). 

Where the proceedings provide among 
other things that the child shall receive at 
petitioner's death all property not devised 
to others, it cannot enforce a claim to such 
undevised property because of uncer- 
tainty as to the property. Beaver v. 
Crump, 76 Miss. 34, 23 So. 432 (1898). 

14. — Through adopted child. 

A child, adopted under a pre-1955 stat- 
ute and granted full rights of inheritance 
from his adoptive parents, became vested 



by gift with an undivided one-half interest 
in real property purchased by his adoptive 
mother with her own funds. When he died 
intestate his interest in the property re- 
verted to his adoptive mother and was not 
subject to inheritance by his blood rela- 
tives; for it would be neither equitable nor 
fair that strangers to the blood of the 
adopting parents should benefit from a 
status to which they were not parties. 
Jones v. Lovell, 251 Miss. 503, 170 So. 2d 
431 (1965). 

Child adopted in Kentucky, having in- 
herited property from adoptive father, and 
having died without issue, property de- 
scends to remaining heir of adoptive 
daughter, viz., his wife (child's adoptive 
mother); and adopted child's brothers and 
sisters by natural blood had no right to 
such property and their bill would be 
dismissed. Brewer v. Browning, 115 Miss. 
358, 76 So. 267, Am. Ann. Cas. 
1918B,1013 (1917), error overruled, 115 
Miss. 395, 76 So. 519, Am. Ann. Cas. 
1918B, 1013 (1917). 

15. Right to bring wrongful death ac- 

tion. 

Two minor children who, after the death 
of their mother, had been adopted by their 
paternal grandparents at the behest of the 
father who continued to contribute to 
their support, were persons entitled to 
bring an action for the wrongful death of 
the father. Alack v. Phelps, 230 So. 2d 789 
(Miss. 1970). 

An adopting parent has a right to bring 
an action for the wrongful death of his 
adopted infant child. Bush Constr. Co. v. 
Walters, 250 Miss. 384, 164 So. 2d 900 
(1964). 

Under the wrongful death statute, the 
word parent means the natural father or 
mother of the child and the adoptive par- 
ents have no right to sue for the wrongful 
death of an adopted child. Boroughs v. 
Oliver, 217 Miss. 280, 64 So. 2d 338 
(1953). 

16. Rights under war risk insurance. 

The conclusive presumption is that the 
natural child of a deceased employee was 
his dependent was terminated as of the 
date of the child's adoption, and from that 
date she was and is conclusively pre- 
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sumed to be a dependent of her adopted 
father for workmen's compensation pur- 
poses. W.R. Fairchild Constr. Co. v. 
Owens, 224 So. 2d 571 (Miss. 1969). 

A child who from the time of her adop- 
tion never resided with her natural father 
but remained in the care, custody, and 
control, and under the supervision of the 
mother and adoptive father, cannot be 
considered as a dependent of the natural 
father for purposes of the workmen's com- 



pensation law. W.R. Fairchild Constr. Co. 
v. Owens, 224 So. 2d 571 (Miss. 1969). 

Unadopted illegitimate child of de- 
ceased veteran who, while in army, de- 
clared in writing that child was his in 
order to obtain allotment for her, held not 
entitled to inherit share payable under 
veteran's war risk policy as "heir." Moyse 
v. Laughlin, 177 Miss. 751, 171 So. 784 
(1937). 



RESEARCH REFERENCES 



ALR. What law, in point of time, gov- 
erns as to inheritance from or through 
adoptive parent. 18 A.L.R.2d 960. 

Adoption as affecting right of inheri- 
tance through or from natural parent or 
other natural kin. 37 A.L.R.2d 333. 

Right of adopted child to inherit from 
kindred of adoptive parent. 43 A.L.R.2d 
1183. 

Right of children of adopted child to 
inherit from adopting parent. 94 A.L.R.2d 
1200. 

Adopted child as subject to protection of 
statute regarding rights of children pre- 
termitted by will, or statute preventing 
disinheritance of child. 43 A.L.R.4th 947. 

Attorneys' fee awards in parent-nonpar- 
ent child custody case. 45 A.L.R.4th 212. 

Adoption as precluding testamentary 
gift under natural relative's will. 71 
A.L.R.4th 374. 



Postadoption visitation by natural par- 
ent. 78 A.L.R.4th 218. 

Actions under 42 USCS § 1983 for vio- 
lations of Adoption Assistance and Child 
Welfare Act (42 USCS §§ 620 et seq. and 
670 et seq). 93 A.L.R. Fed. 314. 

Am Jur. 2 Am. Jur. 2d, Adoption §§ 141 
et seq., 163 et seq. 

1A Am. Jur. PI & Pr Forms (Rev), Adop- 
tion, Forms 311 et seq. (judgments, or- 
ders, and decrees); Form 322.1 (decree — 
granting petition of adoption — in pro- 
ceeding contested by natural parents). 

CJS. 2 C.J.S., Adoption of Persons 
§§ 103 et seq. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 



§ 93-17-15. Limitation on action to set aside final decree. 

No action shall be brought to set aside any final decree of adoption, 
whether granted upon consent or personal process or on process by publication, 
except within six (6) months of the entry thereof. 

SOURCES: Codes, 1942, § 1269-06; Laws, 1955, Ex. ch. 34, § 6; Laws, 1958, chs. 
267, 285, § 2; Laws, 1971, ch. 399, § 1, eff from and after passage (approved 
March 23, 1971). 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-13, 93-17-21. 
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§ 93-17-17 



JUDICIAL DECISIONS 



1. In general. 

2. Fraud and misrepresentation. 

1. In general. 

The statute of limitations for challeng- 
ing an adoption decree in Mississippi is 
six months after entry of the adoption 
decree except for jurisdictional defects 
and failure to file and prosecute the same 
under the adoption chapter of the Missis- 
sippi Code. A.M.T.O. v. H.S.L., 722 So. 2d 
702 (Miss. 1998). 

Final decree of adoption, coupled with 
lapse of more than 2 years time with no 
action taken, is sufficient to insulate de- 
cree from attack on grounds that require- 
ments of § 93-17-3 had not been met, 
where problem areas asserted by person 
seeking to overturn adoption decree were 
not jurisdictional in the sense of § 93-17- 
17, because of provision in § 93-17-5 pre- 
cluding such action after 6 months had 
passed following entry of decree. In re 
R.M.P.C., 512 So. 2d 702 (Miss. 1987). 

An adoption decree that had been en- 
tered in favor of the child's maternal 



grandparents was properly set aside, de- 
spite the contention that the natural 
mother was barred from bringing the ac- 
tion by this section's six-month statute of 
limitations, where the trial court was not 
manifestly wrong in finding that service of 
process by publication during a two week 
period when the mother was out-of-state 
was inadequate since there was too much 
communication between the parties to 
support non-resident publication, and 
that appellants' could easily have located 
the mother while she was out of state. 
Naveda v. Ahumada, 381 So. 2d 147 (Miss. 
1980), cert, denied, 449 U.S. 852, 101 S. 
Ct. 144, 66 L. Ed. 2d 64 (1980). 

2. Fraud and misrepresentation. 

Claims of fraud and misrepresentation 
made nine years after entry of an adoption 
decree fell prey to the six month statute of 
limitations for challenges to such decrees. 
A.M.T.O. v. H.S.L., 722 So. 2d 702 (Miss. 
1998). 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
utes imposing time limitations upon ac- 
tions to vacate or set aside adoption de- 
cree or judgment. 83 A.L.R.2d 945. 

Actions under 42 USCS § 1983 for vio- 
lations of Adoption Assistance and Child 
Welfare Act (42 USCS §§ 620 et seq. and 
670 et seq). 93 A.L.R. Fed. 314. 

Am Jur. 2 Am. Jur. 2d, Adoption §§ 157 
et seq. 



1A Am. Jur. PI & Pr Forms (Rev), Adop- 
tion, Forms 391 et seq. (vacation or annul- 
ment of adoption). 

15 Am. Jur. PI & Pr Forms (Rev), Judg- 
ments, Form 463.2 (Notice of motion — To 
vacate judgment — Insufficiency of evi- 
dence and error of law). 



§ 93-17-17. Grounds for setting aside proceedings limited. 

For all purposes of this chapter, the chancery court shall be a court of 
general jurisdiction and it is declared to be the public policy of the state that 
no adoption proceedings shall be permitted to be set aside except for jurisdic- 
tional defects and for failure to file and prosecute the same under the 
provisions of this chapter. 

SOURCES: Codes, 1942, § 1269-07; Laws, 1955, Ex. ch. 34, § 7, eff from and after 
July 1, 1955. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-23, 93-17-25. 
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Domestic Relations 



JUDICIAL DECISIONS 



1. In general. 

The statute of limitations for challeng- 
ing an adoption decree in Mississippi is 
six months after entry of the adoption 
decree except for jurisdictional defects 
and failure to file and prosecute the same 
under the adoption chapter of the Missis- 
sippi Code. A.M.T.O. v. H.S.L., 722 So. 2d 
702 (Miss. 1998). 

Final decree of adoption, coupled with 
lapse of more than 2 years time with no 
action taken, is sufficient to insulate de- 
cree from attack on grounds that require- 
ments of § 93-17-3 had not been met, 
where problem areas asserted by person 
seeking to overturn adoption decree were 
not jurisdictional in the sense of § 93-17- 
17, because of provision in § 93-17-5 pre- 
cluding such action after 6 months had 
passed following entry of decree. In re 
R.M.P.C., 512 So. 2d 702 (Miss. 1987). 

An adoption decree that had been en- 
tered in favor of the child's maternal 
grandparents was properly set aside, de- 
spite the contention that the natural 
mother was barred from bringing the ac- 
tion by this section's six-month statute of 
limitations, where the trial court was not 
manifestly wrong in finding that service of 
process by publication during a two week 
period when the mother was out-of-state 
was inadequate since there was too much 



communication between the parties to 
support non-resident publication, and 
that appellants' could easily have located 
the mother while she was out of state. 
Naveda v. Ahumada, 381 So. 2d 147 (Miss. 
1980), cert, denied, 449 U.S. 852, 101 S. 
Ct. 144, 66 L. Ed. 2d 64 (1980). 

Natural parents of adopted child are not 
in position to make collateral attack on 
adoption decree by habeas corpus proceed- 
ings on ground of fraud when they were 
parties to petition of adoption and were 
fully advised of all facts relied upon by 
adopting parents to obtain decree. Welch 
v. Welch, 208 Miss. 726, 45 So. 2d 353 
(1950). 

In collateral attack on decree of adop- 
tion it will be presumed, where the court 
had general jurisdiction, that the petition 
presented by the infant's mother and 
adopting father was presented in the 
proper county. Adams v. Adams, 102 Miss. 
259, 59 So. 84, Am. Ann. Cas. 1914D,235 
(1912). 

Such decree is good against collateral 
attack though the petition did not show 
name of father or guardian, or whether 
they were living or their consent had been 
obtained. Adams v. Adams, 102 Miss. 259, 
59 So. 84, Am. Ann. Cas. 1914D,235 
(1912). 



RESEARCH REFERENCES 



ALR. Comment Note. — Right of natural 
parent to withdraw valid consent to adop- 
tion of child. 74 A.L.R.3d 421. 

Mistake or want of understanding as 
ground for revocation of consent to adop- 
tion or of agreement releasing infant to 
adoption placement agency. 74 A.L.R.3d 
489. 

What constitutes "duress" in obtaining 
parent's consent to adoption of child or 
surrender of child to adoption agency. 74 
A.L.R.3d 527. 



Race as factor in adoption proceedings. 
34 A.L.R.4th 167. 

Actions under 42 USCS § 1983 for vio- 
lations of Adoption Assistance and Child 
Welfare Act (42 USCS §§ 620 et seq. and 
670 et seq). 93 A.L.R. Fed. 314. 

Am Jur. 2 Am. Jur. 2d, Adoption §§ 147 
et seq., 151 et seq., 157 et seq. 

1A Am. Jur. PI & Pr Forms (Rev), Adop- 
tion, Forms 391 et seq. (vacation or annul- 
ment of adoption). 



§ 93-17-19. Costs. 

All costs of the proceeding shall be taxed in the manner that the court may 
direct, including a reasonable fee as determined, approved, and allowed by the 
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court to be paid for each investigation that may be authorized or required by 
the chancellor, other than for an investigation and report by a public authority 
or agency, in which event no such fee shall be allowed. 

SOURCES: Codes, 1942, § 1269-08; Laws, 1955, Ex. ch. 34, § 8, eff from and after 
July 1, 1955. 

JUDICIAL DECISIONS 

1. In general. the adoption. Award of such fees lies 
An unsuccessful adoption petitioner within the sound discretion of the Chan- 
may be assessed reasonable attorney fees eery Court. Karenina ex rel. Vronsky v. 
to be paid to one who successfully resists Presley, 526 So. 2d 518 (Miss. 1988). 

RESEARCH REFERENCES 

ALR. Validity of agreement to pay ex- Attorneys' fee awards in parent-nonpar- 

penses attendant on birth of child on con- ent child custody case. 45 A.L.R.4th 212. 

dition that natural parents consent to Validity and construction of surrogate 

adoption of child. 43 A.L.R.4th 935. parenting agreement. 77 A.L.R.4th 70. 

§ 93-17-21. Revised birth certificate. 

(1) A certified copy of the final decree shall be furnished to the Bureau of 
Vital Statistics, together with a certificate signed by the clerk giving the true 
or original name and the place and date of birth of the child. The said bureau 
shall prepare a revised birth certificate which shall contain the original date of 
birth, with the place of birth being shown as the residence of the adoptive 
parents at the time the child was born, but with the names of the adopting 
parents and the new name of the child. In all other particulars, the certificate 
shall show the true facts of birth. The fact that a revised birth certificate is 
issued shall be indicated only by code numbers or some letter inconspicuously 
placed on the face of the certificate. The word "revised" shall not appear 
thereon. However, in the event an unmarried adult shall be the adopting 
parent, then such birth certificate may show thereon, upon order of the 
chancellor as set forth in the decree of adoption, that same is a revised birth 
certificate, giving the court where said decree was issued and the date of such 
decree. The original birth certificate shall be removed and placed, with 
reference made to the decree of adoption, in a safely locked drawer or vault, 
and the same shall not be public records and shall not be divulged except upon 
the order of the court rendering the said final decree or pursuant to Sections 
93-17-201 through 93-17-223, and for all purposes the revised certificate shall 
be and become the birth certificate of the child. However, the Bureau of Vital 
Statistics of the State of Mississippi shall be required to prepare and register 
revised certificates only for births which occurred in the State of Mississippi as 
shown either by the court decree or by the original birth record on file in the 
bureau; but if the birth occurred in some other state, then the Director of the 
Bureau of Vital Statistics of the State of Mississippi shall be required to 
furnish to the attorney or other person representing the adopted child the 
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name and address of the proper official in the state where the child was born, 
to whom the adoption decree and other information may be referred for 
appropriate action, and shall furnish to such attorney the certified copy of the 
decree and the certificate furnished by the clerk. 

(2) Provided, however, notwithstanding anything herein to the contrary, 
either an original or a revised birth certificate may be issued, as hereinafter 
provided, by the Bureau of Vital Statistics to any child who was born outside 
the United States or its possessions and adopted, either heretofore or hereaf- 
ter, by an order of a court in this state. Upon presentation of a certified copy of 
the final decree of adoption containing the required information, the Director 
of the Bureau of Vital Statistics shall be authorized and directed to receive said 
certified copy of the decree of adoption and prepare therefrom, and record, a 
birth certificate which shall disclose the following information: The name of 
the child (being the adopted name), race, sex, date of birth, place of birth (being 
the actual town, district and county of said child's birth, except where the child 
is born in a penal or mental institution where the name of the county shall be 
sufficient), names, race, ages, places of birth and occupation of parents (being 
the adoptive parents) including the maiden name of the adoptive mother. Such 
certificate shall comport in appearance and indicia with the foregoing require- 
ments for a "revised" certificate issued to a child born in this state. The 
Director of the Bureau of Vital Statistics shall be authorized and directed to 
issue certified copies thereof, the same as if the birth certificate were that of a 
child who had never been adopted. 

SOURCES: Codes, 1942, § 1269-06; Laws, 1955, Ex. ch. 34, § 6; Laws, 1958, chs. 
267, 285, § 2; Laws, 1971, ch. 399, § 1; Laws, 1983, ch. 522, § 49; Laws, 1989, 
ch. 511, § 7; Laws, 1992, ch. 306, § 14, eff from and after July 1, 1992. 

Editor's Note — Sections 93-17-201 through 93-17-225 comprise the Mississippi 
Adoption Confidentiality Act. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-13, 93-17-15. 

RESEARCH REFERENCES 

ALR. Validity and application of statute 
authorizing change in record of birthplace 
of adopted child. 14 A.L.R.4th 739. 

§ 93-17-23. Re-adoption. 

Any child heretofore adopted under the laws of the State of Mississippi 
and any child who may have been adopted under the provisions of this chapter, 
may be re-adopted under the provisions hereof. If any such prior adoption is 
valid, and the re-adoption proceedings be instituted by the persons who 
previously adopted the child, there shall be no waiting period and no investi- 
gation and no interlocutory decree, and a final decree of adoption may be 
granted by the court ex parte if it be to the best interest of the child that it be 
re-adopted. If the re-adoption be by any person who was not a petitioner in the 
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prior adoption or adoptions, then in such re-adoption proceedings, the persons 
who previously adopted the child shall be substituted in the place and stead of 
the natural parent and the same procedure shall be followed as if such child 
sought to be re-adopted was being for the first time adopted under the 
provisions of this chapter. 

SOURCES: Codes, 1942, § 1269-07; Laws, 1955, Ex. ch. 34, § 7, eff from and after 
July 1, 1955. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-17, 93-17-25. 

JUDICIAL DECISIONS 

1. In general. adopted children where the final decree of 

The 1955 adoption law has no effect adoption had been rendered prior to the 

upon any adoption proceeding consum- effective date of the statute. Gray v. Mor- 

mated prior to July 1, 1955, and applies to gan, 236 Miss. 245, 110 So. 2d 346 (1959). 
pending adoption proceedings on the ef- A person adopted in 1922, who was not 

fective date of the statute only if amend- readopted under the 1955 adoption law, 

ments were made so as to bring the pro- cou i& no t inherit property from the sister 

ceedings under the provisions of the of the adoptive mother. Gray v. Morgan, 

statute, and the statute was not intended 2 36 Miss. 245, 110 So. 2d 346 (1959). 
to affect the rights of adoptive parents and 

RESEARCH REFERENCES 

ALR. Actions under 42 USCS § 1983 Child Welfare Act (42 USCS §§ 620etseq. 
for violations of Adoption Assistance and and 670 et seq). 93 A.L.R. Fed. 314. 

§ 93-17-25. Proceedings and records confidential; use in court 
or administrative proceedings. 

All proceedings under this chapter shall be confidential and shall be held 
in closed court without admittance of any person other than the interested 
parties, except upon order of the court. All pleadings, reports, files and records 
pertaining to adopting proceedings shall be confidential and shall not be public 
records and shall be withheld from inspection or examination by any person, 
except upon order of the court in which the proceeding was had on good cause 
shown. 

Upon motion of any interested person, the files of adoption proceedings, 
heretofore had may be placed in the confidential files upon order of the court 
or chancellor and shall be subject to the provisions of this chapter. 

Provided, however, that notwithstanding the confidential nature of said 
proceedings, said record shall be available for use in any court or administra- 
tive proceedings under a subpoena duces tecum addressed to the custodian of 
said records and portions of such record may be released pursuant to Sections 
93-17-201 through 93-17-223. 

SOURCES: Codes, 1942, § 1269-07; Laws, 1955, Ex. ch. 34, § 7; Laws, 1992, ch. 
306, § 15, eff from and after July 1, 1992. 
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Editor's Note — Sections 93-17-201 through 93-17-225 comprise the Mississippi 
Adoption Confidentiality Act. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-17, 93-17-23. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial (Rev), Adoption, Form 412 (petition or 

records of concluded adoption proceed- application seeking information concern- 

ings. 83 A.L.R.3d 800. ing adoption of party); Form 420 (order 

Restricting access to judicial records of granting permission to obtain information 

pending adoption proceedings. 83 concerning adoption of party). 

A.L.R.3d 824. Law Reviews. Note, When love is not 

Restricting access to judicial records of enough: toward a unified wrongful adop- 

concluded adoption proceedings. 103 tion tort 10 5 Harv L. Rev. 1761, May, 

A.L.R.5th 255. 1992> 

Am Jur. 1A Am. Jur. PI & Pr Forms 

§ 93-17-27. References to marital status of natural parents 
prohibited. 

No reference shall be required to be made to the marital status of the 
natural parents of the child nor shall any allegation or recital be made therein 
that the child was born out of wedlock in any petition filed or decree entered 
upon consent. 

SOURCES: Codes, 1942, § 1269-07; Laws, 1955, Ex. ch. 34, § 7, eff from and after 
July 1, 1955. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-29, 93-17-31. 

§ 93-17-29. References to parents and child in docket entries 
and decrees. 

The docket entries and decrees spread upon the minutes of the court shall 
not refer to names of the natural parent or parents nor to the original name of 
the child. In the decree reference to the child shall be by the name to be 
conferred upon it by the court rather than by its original name if the name of 
the child is to be changed. The style of the cause and the docket entry thereof 
shall recite only the names of the petitioners and that the case is for the 
adoption of a child described in the petition. 

SOURCES: Codes, 1942, § 1269-07; Laws, 1955, Ex. ch. 34, § 7, eff from and after 
July 1, 1955. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-27, 93-17-31. 
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RESEARCH REFERENCES 

ALR. Race as factor in adoption pro- 
ceedings. 34 A.L.R.4th 167. 

§ 93-17-31. Clerks to keep separate index, docket and minute 
books. 

The several chancery clerks shall obtain and keep a separate, confidential 
index showing the true name of the child adopted, the true name of its natural 
parent, or parents, if known, and the true name of the persons adopting the 
child and the date of the decree of adoption, and the name under which the 
child was adopted, or the name given the child by the adoption proceedings and 
a cross index shall be kept showing the said true name and the name given the 
child in the adoption decree, and which index shall be subject to the provisions 
of Section 93-17-25 as to same being kept in confidence and such index shall 
not be examined by any person, except officers of the court including attorneys, 
except upon order of the court, on good cause shown, in which the proceeding 
was had. The reports shall be filed only if so ordered by the chancellor. The 
several chancery clerks shall obtain and keep a separate docket and minute 
book of convenient size which shall be subject to provisions of Sections 
93-17-25 through 93-17-31 and in which, from July 1, 1955, all entries 
concerning adoption shall be made. 

SOURCES: Codes, 1942, § 1269-07; Laws, 1955, Ex. ch. 34, § 7, eff from and after 
July 1, 1955. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 93-17-27, 93-17-29. 

ADOPTION SUPPLEMENTAL BENEFITS LAW 

Sec. 

93-17-51. Short title. 

93-17-53. Purpose. 

93-17-55. Definitions. 

93-17-57. Supplemental benefits program; funding. 

93-17-59. Eligibility. 

93-17-61. Agreement with department of public welfare; commencement of ben- 
efits; duration; certification of need. 

93-17-63. Confidentiality. 

93-17-65. Promulgation of rules and regulations. 

93-17-67. Continuation of benefits. 

93-17-69. Representation by Department of Public Welfare of persons proposing to 
adopt child who is dependent of state child-placing agency. 

§ 93-17-51. Short title. 

Sections 93-17-51 through 93-17-67 shall be known and may be cited as 
the "Mississippi Adoption Supplemental Benefits Law of 1979." 

SOURCES: Laws, 1979, ch. 510, § 1, eff from and after July 1, 1979. 
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RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- Principles of the Law of Family Disso- 

preme Court Review: Miscellaneous. 50 lution: Analysis and Recommendations - 

Miss. L. J. 833, December, 1979. American Law Institute (Matthew 

Practice References. Family Law Lit- Bender), 

igation Guide with Forms: Discovery, Ev- Gold-Bikin, Kolodny, Koritzinsky, 

idence, Trial Practice (Matthew Bender). Stark, Divorce Practice Handbook 

Rutkin, Family Law and Practice (Mat- (Michie). 

thew Bender). Child Custody and Visitation Law and 

Family Law Clause Library - CD Rom Practice (Matthew Bender). 
(Matthew Bender). 

§ 93-17-53. Purpose. 

The purpose of Sections 93-17-51 through 93-17-67 is to supplement the 
Mississippi adoption law by making possible through public supplemental 
benefits the most appropriate adoption of each child certified by the state 
department of public welfare as requiring a supplemental benefit to assure 
adoption. 

SOURCES: Laws, 1979, ch. 510, § 2, eff from and after July 1, 1979. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

RESEARCH REFERENCES 

ALR. Actions under 42 USCS § 1983 Law Reviews. 1979 Mississippi Su- 

for violations of Adoption Assistance and preme Court Review: Miscellaneous. 50 

Child Welfare Act (42 USCS §§ 620 et seq. Miss. L. J. 833, December, 1979. 
and 670 et seq). 93 A.L.R. Fed. 314. 

§ 93-17-55. Definitions. 

As used in Sections 93-17-51 through 93-17-67, the word "child" shall 
mean a minor as denned by Mississippi law who is: 

(a) a dependent of a public or voluntary licensed child-placing agency; 

(b) legally free for adoption; and 

(c) in special circumstances whether: 

(i) because he has established significant emotional ties with prospec- 
tive adoptive parents while in their care as a foster child and it is deemed 
in the best interest of the child by the agency to be adopted by the foster 
parents, or 

(ii) because he is not likely to be adopted because of one (1) or more of 
the following handicaps: (A) severe physical or mental disability, (B) 
severe emotional disturbance, (C) recognized high risk of physical or 
mental disease, or (D) any combination of these handicaps. 

SOURCES: Laws, 1979, ch. 510, § 3, eff from and after July 1, 1979. 
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Cross References — Representation of persons proposing to adopt a child who is in 
special circumstances under this section, see § 93-17-69. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

§ 93-17-57. Supplemental benefits program; funding. 

The state department of public welfare shall establish and administer an 
on-going program of supplemental benefits for adoption. Supplemental ben- 
efits and services for children under this program shall be provided out of such 
funds as may be appropriated to the Mississippi Medicaid Commission for the 
medical services for children in foster care, or made available to the depart- 
ment from other sources. 

SOURCES: Laws, 1979, ch. 510, § 4, eff from and after July 1, 1979. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Cross References — Mississippi Medicaid Commission [now the Medical Care 
Advisory Committee], generally, see §§ 43-13-107 et seq. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

§ 93-17-59. Eligibility. 

Any child meeting criteria specified in Section 93-17-55 for whom the state 
department of public welfare feels supplemental benefits are necessary to 
improve opportunities for adoption will be eligible for the program. The 
adoption agency shall document that reasonable efforts have been made to 
place the child in adoption without supplemental benefits through the use of 
adoption resource exchanges, recruitment and referral to appropriate special- 
ized adoption agencies. 

SOURCES: Laws, 1979, ch. 510, § 5, eff from and after July 1, 1979. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 
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§ 93-17-61. Agreement with department of public welfare; 
commencement of benefits; duration; certification of need. 

(1) When parents are found and approved for adoption of a child certified 
as eligible for supplemental benefits, and before the final decree of adoption is 
issued, there shall be executed a written agreement between the family 
entering into the adoption and the state department of public welfare. In 
individual cases, supplemental benefits may commence with the adoptive 
placement or at the appropriate time after the adoption decree and will vary 
with the needs of the child as well as the availability of other resources to meet 
the child's needs. The supplemental benefits may be for special services only or 
for money payments as allowed under Section 43-13-115, Mississippi Code of 
1972, and either for a limited period, for a long term or for any combination of 
the foregoing. The amount of the time-limited, long-term supplemental ben- 
efits may in no case exceed that which would be currently allowable for such 
child under the Mississippi Medicaid Law. 

(2) When supplemental benefits last for more than one (1) year, the 
adoptive parents shall present an annual written certification that the child 
remains under the parents' care and that the child's need for supplemental 
benefits continues. Based on such written certification and investigation by the 
agency and available funds, the agency may approve continued supplemental 
benefits. These benefits shall be extended so long as the continuing need of the 
child is certified and the child is the legal dependent of the adoptive parents. 

(3) A child who is a resident of Mississippi when eligibility for supplemen- 
tal benefits is certified shall remain eligible and receive supplemental benefits, 
if necessary for adoption, regardless of the domicile or residence of the 
adopting parents at the time of application for adoption, placement, legal 
decree of adoption or thereafter. 

SOURCES: Laws, 1979, ch. 510, § 6, eff from and after July 1, 1979. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

§ 93-17-63. Confidentiality. 

All records regarding such adoption shall be confidential. Anyone violating 
or releasing information of a confidential nature, as contemplated by Sections 
93-17-51 through 93-17-67 without the approval of the court with jurisdiction 
or the State Department of Public Welfare unless such release is made 
pursuant to Sections 93-17-201 through 93-17-223 shall be guilty of a misde- 
meanor and subject to a fine not exceeding One Thousand Dollars ($1,000.00) 
or imprisonment of six (6) months, or both. 
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SOURCES: Laws, 1979, ch. 510, § 7; Laws, 1992, ch. 306, § 16, eff from and after 
July 1, 1992. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Sections 93-17-201 through 93-17-223 comprise the Mississippi Adoption Confiden- 
tiality Act. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

§ 93-17-65. Promulgation of rules and regulations. 

The state department of public welfare shall promulgate rules and 
regulations necessary to implement the provisions of Sections 93-17-51 
through 93-17-67. 

SOURCES: Laws, 1979, ch. 510, § 8, eff from and after July 1, 1979. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Cross References — State department of public welfare, generally, see § 43-1-1 et 
seq. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

§ 93-17-67. Continuation of benefits. 

(1) Any child who is adopted in this state through a state-supported 
adoption agency and who immediately prior to such adoption was receiving 
medicaid benefits because of a severe physical or mental handicap shall 
continue to receive such payment benefits after adoption, and such benefits 
shall be payable as provided under the agency's medical payment program for 
so long as the state department of public welfare determines that the 
treatment or rehabilitation for which payment is being made is in the best 
interest of the child concerned or until such child reaches the age of twenty-one 
(21) years, provided that federal matching funds are available for such 
payment and that any state funds used for such payment shall have been 
appropriated specifically for such purpose. 

(2) If permitted by federal law without any loss to the state of federal 
matching funds, the financial resources of the adopting parents shall not be a 
factor in such determination except that payments may be adjusted when 
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insurance benefits available to the adopting parents would pay all or part of 
such payments being made by the state, or if medical or rehabilitation services 
are otherwise available without cost to the adopting parents. The amount of 
financial assistance given shall not exceed the amount that the medicaid 
commission would be required to pay for the same medical treatment or 
rehabilitation. 

(3) The receipt of Medicaid benefits by an adopted child under Sections 
93-17-51 through 93-17-67 shall not qualify the adopting parents for medicaid 
eligibility, unless either parent is otherwise eligible under Section 43-13-115, 
Mississippi Code of 1972. 

SOURCES: Laws, 1979, ch. 510, § 9, eff from and after July 1, 1979. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

RESEARCH REFERENCES 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Miscellaneous. 50 
Miss. L. J. 833, December, 1979. 

§ 93-17-69. Representation by Department of Public Welfare 
of persons proposing to adopt child who is dependent of 
state child-placing agency. 

Any person proposing to adopt a child who is a dependent of a state 
child-placing agency and who is in special circumstances as defined in 
paragraph (c) of Section 93-17-55 shall be represented by the State Depart- 
ment of Public Welfare when requested by the adopting parent in all phases of 
the adoption proceeding. State child-placing agencies shall advise prospective 
adopting parents of their right under this section to be represented in adoption 
proceedings. The fees for filing the petition for adoption and preparing a 
revised birth certificate, any court costs taxed against the petitioner and any 
other actual payments made by the Department of Public Welfare to third 
parties as required to complete the adoption proceeding, shall be paid by the 
adopting parent. 

SOURCES: Laws, 1987, ch. 363, eff from and after July 1, 1987. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

INTERSTATE AGREEMENTS FOR PROTECTION OF CHILDREN BEING 
PROVIDED ADOPTION ASSISTANCE 

Sec. 

93-17-101. Legislative findings; purpose. 

93-17-103. Development of interstate compacts; authority of Department of Public 
Welfare; definitions. 
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93-17-105. Interstate compacts; requirements. 

93-17-107. Medicaid eligibility; medical assistance identification; penalties for false 

statement or claim; applicability. 
93-17-109. Inclusion of federal aid in certain state plans. 

§ 93-17-101. Legislative findings; purpose. 

(1) The Legislature finds that: 

(a) Locating adoptive families for children for whom state assistance is 
desirable, pursuant to the Mississippi adoption assistance law, and assuring 
the protection of the interests of the children affected during the entire 
assistance period, require special measures when the adoptive parents move 
to other states or are residents of another state; and 

(b) Providing medical and other necessary services for children, with 
state assistance, encounters special difficulties when the providing of ser- 
vices takes place in other states. 

(2) The purposes of Sections 93-17-101 through 93-17-109 are to: 

(a) Authorize the Mississippi Department of Public Welfare to enter 
into interstate agreements with agencies of other states for the protection of 
children on behalf of whom adoption assistance is being provided by the 
Mississippi Department of Public Welfare; and 

(b) Provide procedures for interstate children's adoption assistance 
payments, including medical payments. 

SOURCES: Laws, 1989, ch. 401, § 1, eff from and after July 1, 1989. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

RESEARCH REFERENCES 

ALR. Actions under 42 USCS § 1983 Child Welfare Act (42 USCS §§ 620etseq. 
for violations of Adoption Assistance and and 670 et seq). 93 A.L.R. Fed. 314. 

§ 93-17-103. Development of interstate compacts; authority 
of Department of Public Welfare; definitions. 

(1) The Mississippi Department of Public Welfare is authorized to de- 
velop, participate in the development of, negotiate and enter into one or more 
interstate compacts on behalf of this state with other states to implement one 
or more of the purposes set forth in Sections 93-17-101 through 93-17-109. 
When so entered into, and for so long as it shall remain in force, such a compact 
shall have the force and effect of law. 

(2) For the purposes of Sections 93-17-101 through 93-17-109, the term 
"state" shall mean a state of the United States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Islands, Guam, the Commonwealth 
of the Northern Mariana Islands or a territory or possession of or administered 
by the United States. 
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(3) For the purposes of Sections 93-17-101 through 93-17-109, the term 
"adoption assistance state" means the state that is signatory to an adoption 
assistance agreement in a particular case. 

(4) For the purposes of Sections 93-17-101 through 93-17-109, the term 
"residence state" means the state of which the child is a resident by virtue of 
the residence of the adoptive parents. 

SOURCES: Laws, 1989, ch. 401, § 2, eff from and after July 1, 1989. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

§ 93-17-105. Interstate compacts; requirements. 

A compact entered into pursuant to the authority conferred by Sections 
93-17-101 through 93-17-109 shall contain the following: 

(a) A provision making the compact available for joinder by all states; 

(b) A provision or provisions for withdrawal from the compact upon 
written notice to the parties, but with a period of one (1) year between the 
date of the notice and the effective date of the withdrawal; 

(c) A requirement that the protections afforded by or pursuant to the 
compact continue in force for the duration of the adoption assistance and be 
applicable to all children and their adoptive parents who on the effective 
date of the withdrawal are receiving adoption assistance from a party state 
other than the one in which they are resident and have their principal place 
of abode; 

(d) A requirement that each instance of adoption assistance to which 
the compact applies be covered by an adoption assistance agreement in 
writing between the adoptive parents and the state child welfare agency of 
the state which undertakes to provide the adoption assistance, and further, 
that any such agreement be expressly for the benefit of the adopted child and 
enforceable by the adoptive parents and the state agency providing the 
adoption assistance; and 

(e) Such other provisions as may be appropriate to implement the 
proper administration of the compact. 

SOURCES: Laws, 1989, ch. 401, § 3, eff from and after July 1, 1989. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in paragraph (c). The word "whey" was changed to "they". 
The Joint Committee ratified the correction at its December 3, 1996 meeting, and the 
section has been reprinted in the supplement to reflect the corrected language. 

§ 93-17-107. Medicaid eligibility; medical assistance identifi- 
cation; penalties for false statement or claim; applicability. 

(1) A child with special needs resident in this state who is the subject of an 
adoption assistance agreement with another state and who has been deter- 
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mined eligible for medicaid in that state shall be entitled to receive a medical 
assistance identification from this state upon filing with the Mississippi 
Department of Public Welfare a certified copy of the adoption assistance 
agreement obtained from the adoption assistance state which certifies to the 
eligibility of the child for medicaid. In accordance with regulations of the 
Mississippi Department of Public Welfare, the adoptive parents shall be 
required, at least annually, to show that the agreement is still in force or has 
been renewed. 

(2) The Division of Medicaid, Office of the Governor, shall consider the 
holder of a medical assistance identification pursuant to this section as any 
other holder of a medical assistance identification under the laws of this state 
and shall process and make payment on claims on account of such holder in the 
same manner and pursuant to the same conditions and procedures as for other 
recipients of medical assistance. 

(3) The submission of any claim for payment or reimbursement for 
services or benefits pursuant to this section or the making of any statement in 
connection therewith, which claim or statement the maker knows or should 
know to be false, misleading or fraudulent shall be punishable as perjury and 
shall also be subject to a fine not to exceed Ten Thousand Dollars ($10,000.00), 
or imprisonment for not to exceed two (2) years, or both. 

(4) The provisions of this section shall apply only to medical assistance for 
children under adoption assistance agreements from states that have entered 
into a compact with this state under which the other state provides medical 
assistance to children with special needs under adoption assistance agree- 
ments made by this state. All other children entitled to medical assistance 
pursuant to adoption assistance agreements entered into by this state shall be 
eligible to receive it in accordance with the laws and procedures applicable 
thereto. 

SOURCES: Laws, 1989, ch. 401, § 4, eff from and after July 1, 1989. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

§ 93-17-109. Inclusion of federal aid in certain state plans. 

Consistent with federal law, the Mississippi Department of Public Welfare 
and the Division of Medicaid, Office of the Governor of the State of Mississippi, 
in connection with the administration of Sections 93-17-101 through 93-17-109 
and any compact entered into pursuant hereto, shall include in any state plan 
made pursuant to the Adoption Assistance and Child Welfare Act of 1980 (P.L. 
96-272), Titles IV(e) and XJX of the Social Security Act, and any other 
applicable federal laws, the provision of adoption assistance and medical 
assistance for which the federal government pays some or all of the cost 
provided such authority is granted under the provisions of some law of this 
state other than the provisions of Sections 93-17-101 through 93-17-109. Such 
departments shall apply for and administer all relevant federal aid in 
accordance with law. 
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SOURCES: Laws, 1989, ch. 401, § 5, eff from and after July 1, 1989. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" or "State Board of Public Welfare" shall mean the Department of Human 
Services. 

Federal Aspects — Social Security Act, Title IV, Part E, see 42 USCS §§ 670 et seq. 

Social Security Act, Title XLX, see 42 USCS §§ 1396 et seq. 

Adoption Assistance and Child Welfare Act of 1980, see 42 USCS §§ 670 et seq. 

MISSISSIPPI ADOPTION CONFIDENTIALITY ACT 

Sec. 

93-17-201. Short title. 

93-17-203. Definitions. 

93-17-205. Centralized adoption records file established; contents; filing of supple- 
mental information; authorization to release birth parent's identity; 
notification of genetic illness. 

93-17-207. Release of nonidentifying information; persons eligible to receive; fee. 

93-17-209. Search for birth parents by agency to obtain medical, social, or genetic 
information; fee. 

93-17-211. Civil and criminal immunity for persons acting under Adoption Confi- 
dentiality Act. 

93-17-213. Promulgation of rules and regulations; fees. 

93-17-215. Request by adoptee for identifying information. 

93-17-217. Identification and counseling of requesting adoptee; release of informa- 
tion by bureau. 

93-17-219. Search for birth parent; when permitted; fee; agency contact with birth 
parent; release of information to adoptee. 

93-17-221. Petition in chancery court for disclosure of identifying information. 

93-17-223. One birth parent prohibited from divulging identity of other parent. 



§ 93-17-201. Short title. 

Sections 93-17-201 through 93-17-223 may be cited as the "Mississippi 
Adoption Confidentiality Act." 

SOURCES: Laws, 1992, ch. 306, § 1, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial concluded adoption proceedings. 103 

records of concluded adoption proceed- A.L.R.5th 255. 
ings. 83 A.L.R.3d 800. Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 

Restricting access to judicial records of et seq. 
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§ 93-17-203. Definitions. 

The following words and phrases shall have the meanings ascribed herein 
unless the context clearly indicates otherwise: 

(a) "Agency" means a county welfare department, a licensed or nonli- 
censed adoption agency or any other individual or entity assisting in the 
finalization of an adoption. 

(b) "Adoptee" means a person who is or has been adopted in this state at 
any time. 

(c) "Birth parent" means either: 

(i) The mother designated on the adoptee's original birth certificate; 
or 

(ii) The person named by the mother designated on the adoptee's 
original birth certificate as the father of the adoptee. 

(d) "Board" means the Mississippi State Board of Health. 

(e) "Bureau" means the Bureau of Vital Records of the Mississippi State 
Board of Health. 

(f) "Licensed adoption agency" means any agency or organization per- 
forming adoption services and duly licensed by the Mississippi Department 
of Human Services, Division of Family and Children's Services. 

SOURCES: Laws, 1992, ch. 306, § 2, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-205. Centralized adoption records file established; 
contents; filing of supplemental information; authorization 
to release birth parent's identity; notification of genetic 
illness. 

(1) The bureau shall maintain a centralized adoption records file for all 
adoptions performed in this state after the effective date of this chapter which 
shall include the following information: 

(a) The medical and social history of the birth parents, including 
information regarding genetically inheritable diseases or illnesses and any 
similar information furnished by the birth parents about the adoptee's 
grandparents, aunts, uncles, brothers and sisters; 

(b) A report of any medical examination which either birth parent had 
within one (1) year before the date of the petition for adoption, if available; 

(c) A report describing the adoptee's prenatal care and medical condi- 
tion at birth, if available; and 
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(d) The medical and social history of the adoptee, including information 
regarding genetically inheritable diseases or illnesses, and any other rele- 
vant medical, social and genetic information. 

(2) Any birth parent may file with the bureau at any time any relevant 
supplemental nonidentifying information about the adoptee or the adoptee's 
birth parents, and the bureau shall maintain this information in the central- 
ized adoption records file. 

(3) The bureau shall also maintain as part of the centralized adoption 
records file the following: 

(a) The name, date of birth, social security number (both original and 
revised, where applicable) and birth certificate (both original and revised) of 
the adoptee; 

(b) The names, current addresses and social security numbers of the 
adoptee's birth parents, guardian and legal custodian; 

(c) Any other available information about the birth parent's identity 
and location. 

(4) Any birth parent may file with the bureau at any time an affidavit 
authorizing the bureau to provide the adoptee with his or her original birth 
certificate and with any other available information about the birth parent's 
identity and location, or an affidavit expressly prohibiting the bureau from 
providing the adoptee with any information about such birth parent's identity 
and location, and prohibiting any licensed adoption agency from conducting a 
search for such birth parent under the terms of Sections 93-17-201 through 
93-17-223. An affidavit filed under this section may be revoked at any time by 
written notification to the bureau from the birth parent. 

(5) Counsel for the adoptive parents in the adoption finalization proceed- 
ing shall provide the bureau with the information required in subsections (1) 
and (3) of this section, and he shall also make such information a part of the 
adoption records of the court in which the final decree of adoption is rendered. 
This information shall be provided on forms prepared by the bureau. 

(6)(a) If an agency receives a report from a physician stating that a birth 
parent or another child of the birth parent has acquired or may have a 
genetically transferable disease or illness, the agency shall notify the bureau 
and the appropriate licensed adoption agency, and the latter agency shall 
notify the adoptee of the existence of the disease or illness, if he or she is 
twenty-one (21) years of age or over, or notify the adoptee's guardian, 
custodian or adoptive parent if the adoptee is under age twenty-one (21). 

(b) If an agency receives a report from a physician that an adoptee has 
acquired or may have a genetically transferable disease or illness, the 
agency shall notify the bureau and the appropriate licensed agency, and the 
latter agency shall notify the adoptee's birth parent of the existence of the 
disease or illness. 

(7) Compliance with the provisions of this section may be waived by the 
court, in its discretion, in any chancery court proceeding in which one or more 
of the petitioners for adoption is the natural mother or father of the adoptee. 

SOURCES: Laws, 1992, ch. 306, § 3; Laws, 1994, ch. 396, § 1, eff from and after 
July 1, 1994. 
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Cross References — Revised birth certificates for adopted children, see § 93-17-21. 

Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 

Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

Direction to release nonidentifying information maintained as provided in this 
section, see § 93-17-207. 

Request by adoptee for identifying information maintained pursuant to this section, 
see § 93-17-215. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-207. Release of nonidentifying information; persons 
eligible to receive; fee. 

(1) The bureau or the agency shall release the nonidentifying information 
maintained as provided in Section 93-17-205 for a reasonable fee, including the 
actual cost of reproduction, to any of the following persons upon request made 
with sufficient proof of identity: 

(a) An adoptee eighteen (18) years of age or older; 

(b) An adoptive parent; 

(c) The guardian or legal custodian of an adoptee; or 

(d) The offspring or blood sibling of an adoptee if the requester is 
eighteen (18) years of age or older. 

(2) Information released pursuant to subsection (1) of this section shall 
not include the name and address of the birth parent, the identity of any 
provider of health care to the adoptee or to the birth parent and any other 
information which might reasonably lead to the discovery of the identity of 
either birth parent. 

SOURCES: Laws, 1992, ch. 306, § 4, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 
Obtaining medical, social or genetic information by persons specified in this section, 
see § 93-17-209. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-209. Search for birth parents by agency to obtain 
medical, social, or genetic information; fee. 

(1) Whenever any person specified under Section 93-17-207 wishes to 
obtain medical, social or genetic background information about an adoptee or 
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nonidentifying information about the birth parents of such adoptee, and the 
information is not on file with the bureau and the birth parents have not filed 
affidavits prohibiting a search to be conducted for them under the provisions of 
Sections 93-17-201 through 93-17-223, the person may request a licensed 
adoption agency to locate the birth parents to obtain the information. 

(2) Employees of any agency conducting a search under this section may 
not inform any person other than the birth parents of the purpose of the 
search. 

(3) The agency may charge the requester a reasonable fee for the cost of 
the search. When the agency determines that the fee will exceed One Hundred 
Dollars ($100.00) for either birth parent, it shall notify the requester. No fee in 
excess of One Hundred Dollars ($100.00) per birth parent may be charged 
unless the requester, after receiving notification under this paragraph, has 
given consent to proceed with the search. 

(4) The agency conducting the search shall, upon locating a birth parent, 
notify him or her of the request and of the need for medical, social and genetic 
information. 

(5) The agency shall release to the requester any medical or genetic 
information provided by a birth parent under this section without disclosing 
the birth parent's identity or location. 

(6) If a birth parent is located but refuses to provide the information 
requested, the agency shall notify the requester, without disclosing the birth 
parent's identity or location, and the requester may petition the chancery court 
to order the birth parent to disclose the nonidentifying information. The court 
shall grant the motion for good cause shown. 

(7) The Mississippi Department of Health and Human Services shall 
provide the bureau each year with a list of licensed adoption agencies in this 
state capable of performing the types of searches described in this section. 

SOURCES: Laws, 1992, ch. 306, § 5, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 
Requirement that adoptee provide identification and submit to counseling before 
agency acts on request made pursuant to this section, see § 93-17-217. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-211. Civil and criminal immunity for persons acting 
under Adoption Confidentiality Act. 

Any person, including this state or any political subdivision of this state, 
and any employee, agent or representative of any agency who participates in 
good faith in any requirement of Sections 93-17-201 through 93-17-223 shall 
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have immunity from any liability, civil or criminal, that results from his or her 
actions. In any proceeding, civil or criminal, the good faith of any person 
participating in the requirements of Sections 93-17-201 through 93-17-223 
shall be presumed. 

SOURCES: Laws, 1992, ch. 306, §§ 6, 12, eff from and after July 1, 1992. 

Editor's Note — The text of this section was added by two sections of Chapter 306, 
Laws, 1992. Since both sections were identical, by direction of the State Attorney 
General's office, the text was printed only once, as § 93-17-211. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 

Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 

Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-213. Promulgation of rules and regulations; fees. 

The bureau shall promulgate rules and regulations necessary to carry out 
the provisions of Sections 93-17-201 through 93-17-223 and the bureau may 
charge reasonable fees to implement Sections 93-17-201 through 93-17-223. 

SOURCES: Laws, 1992, ch. 306, § 7, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-215. Request by adoptee for identifying information. 

Any person twenty-one (21) years of age or over who has been adopted in 
this state may request the bureau through a licensed adoption agency 
providing post-adoption services to obtain and provide the identifying infor- 
mation regarding either or both of his or her birth parents maintained as 
provided in Section 93-17-205, unless that birth parent has executed an 
affidavit prohibiting the release of such information. 

SOURCES: Laws, 1992, ch. 306, § 8, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 
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Requirement that adoptee provide identification and submit to counseling before 
agency acts on request made pursuant to this section, see § 93-17-217. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-217. Identification and counseling of requesting 
adoptee; release of information by bureau. 

Provided the birth parent has not filed an affidavit prohibiting the release 
of identifying information and before acting on a request made pursuant to 
Section 93-17-209 or Section 93-17-215, the agency shall require the adoptee to 
provide adequate identification and to submit to counseling by such agency in 
connection with the release and use of this information. The bureau shall 
release the requested information to the designated agency upon request by 
such agency. 

SOURCES: Laws, 1992, ch. 306, § 9, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-219. Search for birth parent; when permitted; fee; 
agency contact with birth parent; release of information to 
adoptee. 

(1) If the bureau does not have on file (a) an affidavit either authorizing 
release of identifying information or prohibiting such release and any further 
contact from each known birth parent for whom information is sought, or (b) a 
notice that such birth parent has been contacted once and has refused to 
authorize the release of confidential information, then the adoptee may 
request the agency to undertake a search for the birth parent who has not filed 
an affidavit or who has not been contacted. The licensed agency shall not 
inform any person other than the birth parents of the purpose of the search. 

(2) The licensed agency may charge the adoptee a reasonable fee for the 
cost of the search. When the agency determines that the fee will exceed One 
Hundred Dollars ($100.00) for either birth parent, it shall notify the adoptee. 
No fee in excess of One Hundred Dollars ($100.00) per birth parent may be 
charged unless the adoptee, after receiving notification under this paragraph, 
has given consent to proceed with the search. 
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(3) Upon locating a birth parent the licensed agency conducting the 
search shall make at least one (1) verbal contact and notify him or her of the 
following: 

(a) The nature of the information requested; 

(b) The date of the request; and 

(c) The fact that the birth parent has the right to consent to or prohibit 
the release of this information by filing with the bureau the affidavit to this 
effect. 

(4) Within three (3) working days after contacting a birth parent, the 
licensed agency shall provide the birth parent with a written statement of the 
information requested and an affidavit form authorizing or prohibiting the 
release of the requested information. If the birth parent authorizes the release 
of the information, the licensed agency shall disclose the requested informa- 
tion about that birth parent. 

(5) If a licensed agency has contacted a birth parent as provided by this 
section, and the birth parent does not file the affidavit, the agency shall not 
disclose the requested information. 

(6) If, after a search under this section, a known birth parent cannot be 
located, the agency shall not disclose the requested identifying information 
about that birth parent, although it may disclose any available nonidentifying 
information regarding that birth parent, and it may disclose identifying 
information about the other birth parent if such other birth parent has signed 
an unrevoked affidavit authorizing such release. If a birth parent is located 
and refuses to authorize the release of identifying information, the agency 
locating this birth parent shall notify the bureau. The bureau shall note such 
contact and refusal in its records. 

(7) Only one (1) contact shall be made with a birth parent pursuant to a 
search request under this section if the birth parent refuses to authorize the 
release of the requested information. Further contacts with a birth parent 
under this section on behalf of the same adoptee shall be prohibited. 

SOURCES: Laws, 1992, ch. 306, § 10, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-221. Petition in chancery court for disclosure of iden- 
tifying information. 

The adoptee may petition the chancery court to order the agency to 
disclose any identifying information that may not be disclosed under Sections 
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93-17-201 through 93-17-223. The court shall grant the petition for good cause 
shown. 

SOURCES: Laws, 1992, ch. 306, § 11, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 

§ 93-17-223. One birth parent prohibited from divulging 
identity of other parent. 

In cases where only one (1) of the birth parents has authorized the release 
of identifying information, that birth parent shall be prohibited from divulging 
to the adoptee the identity, or any information reasonably calculated to lead to 
discovery of the identity, of the other birth parent, and shall execute a sworn 
affidavit stating that no such information shall be revealed. The refusal of any 
birth parent to comply with this prohibition shall constitute an act of bad faith 
under the terms of Sections 93-17-201 through 93-17-223, and such birth 
parent shall be subject to civil liability for the release of such information. 

SOURCES: Laws, 1992, ch. 306, § 13, eff from and after July 1, 1992. 

Cross References — Revised birth certificates for adopted children, see § 93-17-21. 
Confidentiality of adoption proceedings and records of proceedings, see § 93-17-25. 
Additional confidentiality provisions applicable to adoption records, see § 93-17-63. 

RESEARCH REFERENCES 

ALR. Restricting access to judicial Am Jur. 2 Am. Jur. 2d, Adoption §§ 199 
records of concluded adoption proceed- et seq. 
ings. 83 A.L.R.3d 800. 
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CHAPTER 19 
Removal of Disability of Minority 

Sec. 

93-19-1. Removal of disability as to real estate. 

93-19-3. Application; defendants. 

93-19-5. Application; when defendants are not necessary. 

93-19-7. Trial and decree. 

93-19-9. Terms of decree. 

93-19-11. Married minor not under disability for purpose of action involving 

marital rights. 
93-19-13. Persons eighteen years of age or older competent to contract in matters 

affecting personal property. 
93-19-15. Age requirements for participation in physiological training. 

§ 93-19-1. Removal of disability as to real estate. 

The chancery court of the county in which a minor resides, or the chancery 
court of a county in which a resident minor owns real estate in matters 
pertaining to such real estate, may remove the disability of minority of such 
minor. In cases of married minors, the residence of the husband shall be the 
residence of the parties. The chancery court of a county in which a nonresident 
minor of the State of Mississippi owns real estate or any interest in real estate 
may remove the disability of minority of such minor as to such real estate, so 
as to enable said minor to do and perform all acts with reference to such real 
estate, to sell and convey, to mortgage, to lease, and to make deeds of trust and 
contracts, including promissory notes, concerning said real estate, or any 
interest therein which may be owned by such minor, as fully and effectively as 
if said minor were twenty-one (21) years of age. The jurisdiction thus exercised 
shall be that of a court of general equity jurisdiction, and all presumptions in 
favor of that adjudged shall be accorded at all times. 

SOURCES: Codes, 1880, § 1838; 1892, § 493; Laws, 1906, § 543; Hemingway's 
1917, § 300; Laws, 1930, § 353; Laws, 1942, § 1264; Laws, 1924, ch. 158; 
Laws, 1952, ch. 253; Laws, 1954, ch. 216; Laws, 1956, ch. 223; Laws, 1958, ch. 
272, § 1; Laws, 1962, chs. 282, 283. 

Cross References — Definition of term "minor", see § 1-3-27. 
Land and conveyances thereof generally, see §§ 89-1-1 et seq. 
Another section derived from same 1942 code section, see § 93-19-11. 
Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

JUDICIAL DECISIONS 

1. Removal of disability of minor in gen- 1. Removal of disability of minor in 

eral. general. 

2. Effect of removal of disability. The chancery court, when removing the 
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disabilities of minority, is one of limited 
jurisdiction, and therefore no presump- 
tion as to its jurisdiction arises, and it is 
incumbent upon one relying upon the de- 
cree to show that the court had acquired 
jurisdiction under the law. Marks v. 
McElroy, 67 Miss. 545, 7 So. 408 (1890); 
Howard v. McMurchy, 175 Miss. 328, 166 
So. 917 (1936). 

A petition for the removal of disabilities 
was properly filed in the county in which 
the minor resided rather than the county 
where a guardianship over the minor had 
been established. Barrett v. Mississippi 
Bar, 648 So. 2d 1154 (Miss. 1995). 

In a proceeding to remove the disability 
of minority, the attorney representing the 
minor violated § 73-3-35 by failing to 
make a full disclosure to the chancellor 
regarding the existence of a guardianship 
over the minor in another county; the 
attorney's oath of office required the attor- 
ney to deal honestly with the court and 
disclose all material facts. Barrett v. Mis- 
sissippi Bar, 648 So. 2d 1154 (Miss. 1995). 

Decree removing disabilities of minority 
held invalid, where evidence disclosed 
that minor did not reside in county in 
judicial district of court which entered 
order, and hence minor's signing of mort- 
gage was ineffectual, notwithstanding pe- 
tition recited that minor lived in such 
county. Howard v. McMurchy, 175 Miss. 
328, 166 So. 917 (1936). 

Where no petition could be found pray- 
ing removal of disabilities of minors, pre- 
sumption was that chancery court, a court 
not of record in such proceeding when 
rendering decree removing disabilities, 
did not have jurisdiction. Hayes v. Federal 
Land Bank, 162 Miss. 877, 140 So. 340 
(1932). 

Chancery court has no jurisdiction to 
remove disability of minority where peti- 
tion does not show minor resides in 
county. Dulion v. Folkes, 153 Miss. 91, 120 
So. 437 (1928). 



No presumption is raised in favor of 
chancery court's jurisdiction in removing 
disability of minority. Dulion v. Folkes, 
153 Miss. 91, 120 So. 437 (1928). 

Minor not residing in county cannot, by 
appearance by petition to remove disabil- 
ity of minority, confer jurisdiction on 
court. Dulion v. Folkes, 153 Miss. 91, 120 
So. 437 (1928). 

Chancery court may remove disabilities 
of person under 14 years of age. McLeiter 
v. Rackley, 148 Miss. 75, 114 So. 128 
(1927). 

Chancery court had jurisdiction to re- 
move disabilities of minority of illegiti- 
mate minor, though petition alleged mi- 
nor's father was dead. Wilkerson v. 
Swayze, 147 Miss. 141, 113 So. 327 (1927). 

2. Effect of removal of disability. 

Decrees removing disabilities of minor- 
ity whereby minors were authorized to 
sue and be sued, to buy and sell real and 
personal property in their own names, 
and perform all acts necessary for proper 
management of their estates, held insuffi- 
cient to authorize minors to mortgage 
their property. Howard v. McMurchy, 175 
Miss. 328, 166 So. 917 (1936). 

Where words of decree removing dis- 
abilities of minority are unambiguous, 
power thereby conferred cannot be ex- 
tended beyond plain meaning of language 
used. Howard v. McMurchy, 175 Miss. 
328, 166 So. 917 (1936). 

Decree authorizing infant to sell land 
and receive trust deed for the price did not 
empower her to cancel the trust deed. 
Watson v. Peebles, 102 Miss. 725, 59 So. 
881 (1912). 

Emancipation of minor does not em- 
power him to demand a conveyance of a 
trustee who holds land by deed directing a 
conveyance to him when he becomes of 
age. Ray v. Kelly, 82 Miss. 597, 35 So. 165 
(1903). 



ATTORNEY GENERAL OPINIONS 



A lease is enforceable against persons 
twenty-one years of age or older and mar- 
ried persons eighteen years of age or older 
for property to be occupied by them as a 
residence. A lease is also enforceable 



against a minor tenant who has had his or 
her disability removed for that purpose by 
an order entered by the appropriate chan- 
cery court. McArty, December 20, 1995, 
A.G. Op. #95-0763. 
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Removal of Disability of Minority § 93-19-3 

RESEARCH REFERENCES 

ALR. Infant's misrepresentation as to removal of disabilities and release of 

his age as estopping him from disaffirm- funds for medical and educational pur- 

ing his voidable transaction. 29 A.L.R.3d poses). 

1270. CJS. 43 C.J.S., Infants §§ 115-119. 

Am Jur. 42 Am. Jur. 2d, Infants §§ 5 et Law Reviews. Symposium on Missis- 

seq. sippi Rules of Civil Procedure: Pretrial 

14 Am. Jur. PI & Pr Forms (Rev), In- Procedure, Applicability of Rules, and Ju- 

fants, Form 21 (petition or application of risdiction and Venue — Rules 16, 81 and 

infant between 18 and 21 years of age for 82. 52 Miss. L. J. 105, March, 1982. 

§ 93-19-3. Application; defendants. 

The application therefor shall be made in writing by the minor by his next 
friend, and it shall state the age of such minor and join as defendants his 
parent or parents then living, or, if neither be living, two of his adult kin within 
the third degree, computed according to the civil law, and the reasons on which 
the removal of disability is sought; and, when such petition shall be filed, the 
clerk shall issue process as in other suits to make such person or persons 
parties defendants, which shall be executed and returned as in other cases, 
and shall make publication for nonresident defendants as required by law, and 
any person so made a party, or any other relative or friend of the minor, may 
appear and resist the application. 

In cases where a minor has been adopted by decree of court, the adoptive 
parent or parents, or the next of kin of the adoptive parent, or parents, as the 
case may be, shall be joined as defendants in lieu of the natural parents or the 
next of kin of the natural parents, as herein provided. Where the custody and 
control of a minor has been by decree of court awarded to one of the natural 
parents to the exclusion of the other, it shall be sufficient herein to join as 
defendant only the parent to whom the custody and control has been awarded. 

SOURCES: Codes, 1880, § 1839; 1892, § 494; Laws, 1906, § 544; Hemingway's 
1917, § 301; Laws, 1930, § 354; Laws, 1942, § 1265; Laws, 1924, ch. 158; 
Laws, 1940, ch. 236; Laws, 1946, ch. 196, § 1. 

Cross References — Appointment of guardian ad litem, see § 9-5-89. 
Liability for costs where infant is suing by next friend, see § 11-53-45. 

JUDICIAL DECISIONS 

1. Proceedings in general. 569 (1909); Marks v. McElroy, 67 Miss. 

2. Petition for removal of disability. 545, 7 So. 408 (1890); Howard v. 

3. Service of process. McMurchy, 175 Miss. 328, 166 So. 917 

4. Parties. (1936). 

Illegitimate minor held not debarred 

1. Proceedings in general. from right to present cause for removal of 

Power of chancery court to remove dis- disabilities of minority. Wilkerson v. 

ability of minority is statutory and one Swayze, 147 Miss. 141, 113 So. 327(1927). 

relying on a decree removing disability Chancellor had jurisdiction to render 

must show that the court acquired juris- decree removing disabilities of minority in 

diction. Lake v. Perry, 95 Miss. 550, 49 So. vacation, where only living parent ap- 
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peared and answered petition. Wilkerson 
v. Swayze, 147 Miss. 141, 113 So. 327 
(1927). 

Petition to remove disabilities of minor- 
ity is not case in equity. Wilkerson v. 
Swayze, 147 Miss. 141, 113 So. 327 (1927). 

2. Petition for removal of disability. 

Where petition to remove disability of 
minority did not show minor resided in 
county, court had no jurisdiction and de- 
cree was void. Dulion v. Folkes, 153 Miss. 
91, 120 So. 437 (1928). 

Petition to remove disability of minority 
showing property inherited was in county 
did not show minor resided in county, in 
view of other statements. Dulion v. Folkes, 
153 Miss. 91, 120 So. 437 (1928). 

Where not shown by petition the court 
could not take judicial notice that peti- 
tioner was resident because guardianship 
proceedings were pending. Dulion v. 
Folkes, 153 Miss. 91, 120 So. 437 (1928). 

Fraud will not be presumed because 
illegitimate states in petition to remove 
disabilities of minority that father is dead. 
Wilkerson v. Swayze, 147 Miss. 141, 113 
So. 327 (1927). 



Petition sufficiently signed, by minor, by 
aunt as next friend, by mother, and by 
minor brother and sister by mother as 
next friend. Eastman-Gardner Co. v. 
Leverett, 141 Miss. 96, 106 So. 106 (1925). 

3. Service of process. 

The summoning of a parent as defen- 
dant in a proceeding under this section 
[Code 1942, § 1265] is not excused by the 
parent's mental incompetency. Floyd v. 
Floyd, 239 Miss. 69, 121 So. 2d 133 (1960). 

Next of kin may waive issuance of sum- 
mons. McLeiter v. Rackley, 148 Miss. 75, 
114 So. 128 (1927). 

4. Parties. 

This statute does not require the mi- 
nor's nearest of kin to be made parties to 
an ex parte application for the removal of 
the minor's disability of minority in which 
any two of the minor's next of kin within 
the third degree, computed according to 
the civil law, unite with the minor. John- 
son v. Mississippi Power Co., 68 F.2d 545 
(5th Cir. 1934). 



RESEARCH REFERENCES 



Am Jur. 42 Am. Jur. 2d, Infants §§ 9, 
10. 

CJS. 43 C.J.S., Infants §§ 117-119. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 



Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 93-19-5. Application; when defendants are not necessary. 

If the parent or parents then living, or, if they both be not living, if any two 
of his adult kin within the third degree shall unite with the minor and his next 
friend in his application, or if the minor has no parent then living and no 
kindred within the prescribed degree whose place of residence is known to him 
or his next friend, it shall not be necessary to make any person defendant 
thereto. But the court shall proceed to investigate the merits of such applica- 
tion, and decree thereon as in other cases. 

In cases where a minor has been adopted by decree of court, the adoptive 
parent or parents, or the next of kin of the adoptive parent or parents, as the 
case may be, may unite with the minor and his next friend in his application 
in lieu of the natural parents or the next of kin of the natural parents, as herein 
provided. Where the custody and control of a minor has been by decree of court 
awarded to one of the natural parents or adopted parents, as the case may be, 
to the exclusion of the other, it shall be sufficient herein for only the parent to 
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§ 93-19-7 



whom the custody and control has been awarded to unite with the minor and 
his next friend in his application, as herein provided. 

SOURCES: Codes, 1880, § 1840; 1892, § 495; Laws, 1906, § 545; Hemingway's 
1917, § 302; Laws, 1930, § 355; Laws, 1942, § 1266; Laws, 1918, ch. 123; 
Laws, 1940, ch. 236; Laws, 1946, ch. 196, § 2. 

JUDICIAL DECISIONS 



1. In general. 

Petition sufficiently signed, by minor, by 
aunt as next friend, by mother, and by 
minor brother and sister by mother as 
next friend. Eastman-Gardner Co. v. 
Leverett, 141 Miss. 96, 106 So. 106 (1925). 



Ex parte petition for removal of disabil- 
ities, signed by minor through father and 
mother as next friends, held sufficient, 
under Laws, 1918, ch. 123 [Code 1942, 
§ 1266]. Bazor v. J.J. Newman Lumber 
Co., 133 Miss. 538, 97 So. 761 (1923). 



RESEARCH REFERENCES 



Am Jur. 42 Am. Jur. 2d, Infants §§ 9, 



Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



10. 

CJS. 43 C.J.S., Infants §§ 117-119. 

Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 

§ 93-19-7. Trial and decree. 

When the proper persons have been made parties to the application, the 
court shall examine it, and the objections to it, if any, and may hear testimony 
in open court, in reference thereto, and shall make such decree thereon as may 
be for the best interest of the minor. 

SOURCES: Codes, 1880, § 1841; 1892, § 496; Laws, 1906, § 546; Hemingway's 
1917, § 303; Laws, 1930, § 356; Laws, 1942, § 1267. 

JUDICIAL DECISIONS 



1. In general. 

The recitals of a decree removing the 
disability of minority import verity and 
cannot be drawn in question collaterally. 
Johnson v. Mississippi Power Co., 68 F.2d 
545 (5th Cir. 1934). 

Decree of chancery court, in proceeding 
to remove disabilities of minority, is valid 
though failing to recite jurisdictional facts 
when allegations of petition show basis of 
jurisdiction of court to act, as petition is 
part of record of the proceeding. Dyer v. 
Russell, 204 Miss. 719, 38 So. 2d 104 
(1948). 

Decree removing disabilities of minority 
held void, where no petition could be 
found praying removal of disability. Hayes 



v. Federal Land Bank, 162 Miss. 877, 140 
So. 340 (1932). 

Void decree, removing disability of mi- 
nority, was nullity, and constituted no 
defense in minor's action to disaffirm ac- 
tion in signing deed. Dulion v. Folkes, 153 
Miss. 91, 120 So. 437 (1928). 

Decree removing disabilities of minority 
need not recite that chancellor heard evi- 
dence in support thereof. McLeiter v. 
Rackley, 148 Miss. 75, 114 So. 128 (1927). 

Chancellor had jurisdiction to render 
decree removing disabilities of minority in 
vacation, where only living parent ap- 
peared and answered petition. Wilkerson 
v. Swayze, 147 Miss. 141, 113 So. 327 
(1927). 
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RESEARCH REFERENCES 



Am Jur. 42 Am. Jur. 2d, Infants §§ 9, 
10. 

14 Am. Jur. PI & Pr Forms (Rev), In- 
fants, Forms 22-24 (order removing in- 
fant's disabilities). 



Law Reviews. Symposium on Missis- 
sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 



§ 93-19-9. Terms of decree. 

The decree may be for the partial removal of the disability of the minor so 
as to enable him to do some particular act proposed to be done and specified in 
the decree; or it may be general, and empower him to do all acts in reference 
to his property, and making contracts, and suing and being sued, and engaging 
in any profession or avocation, which he could do if he were twenty-one years 
of age; and the decree made shall distinctly specify to what extent the 
disability of the minor is removed, and what character of acts he is empowered 
to perform notwithstanding his minority, and may impose such restrictions 
and qualifications as the court may adjudge proper. 

SOURCES: Codes, 1880, § 1842; 1892, § 497; Laws, 1906, § 547; Hemingway's 
1917, § 304; Laws, 1930, § 357; Laws, 1942, § 1268. 

JUDICIAL DECISIONS 



1. In general. 

A chancery court order, removing the 
disabilities of a 19-year-old woman and 
empowering her to engage "in any profes- 
sion or avocation which she could do if she 
were 21 years of age", as decreed pursuant 
to Code 1972 § 93-19-9, would take prece- 
dence over an Alcoholic Beverage Control 
Division regulation prohibiting the em- 
ployment of persons under age 21 from 
the handling of alcoholic beverages, since 
the regulatory authority vested in the 
Division by Code 1972 § 67-l-37(h) re- 
quires that such regulations not be incon- 
sistent with other laws of the state. Mis- 
sissippi State Tax Comm'n v. Reynolds, 
351 So. 2d 326 (Miss. 1977). 

Decrees removing disabilities of minors 
and empowering them to buy or sell real 



and personal property and to do all things 
necessary for the proper management of 
their property, to make contracts, and to 
sue and be sued, but distinctly specifying 
what acts they were empowered to per- 
form, did not authorize such minors to 
mortgage their property. Howard v. 
McMurchy, 175 Miss. 328, 166 So. 917 
(1936). 

Where words of decree removing dis- 
abilities of minority are unambiguous, 
power thereby conferred cannot be ex- 
tended beyond plain meaning of language 
used. Howard v. McMurchy, 175 Miss. 
328, 166 So. 917 (1936). 

Void decree removing disability of mi- 
nority may be attacked anywhere. Lake v. 
Perry, 95 Miss. 550, 49 So. 569 (1909). 



RESEARCH REFERENCES 



Am Jur. 42 Am. Jur. 2d, Infants §§ 9, 



10. 



CJS. 43 C.J.S., Infants §§ 117-119. 
Law Reviews. Symposium on Missis- 



sippi Rules of Civil Procedure: Pretrial 
Procedure, Applicability of Rules, and Ju- 
risdiction and Venue — Rules 16, 81 and 
82. 52 Miss. L. J. 105, March, 1982. 
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§ 93-19-11. Married minor not under disability for purpose of 
action involving marital rights. 

A married minor shall not be under the disability of minority for the 
purpose of bringing or defending a suit for divorce, separate maintenance and 
support, temporary maintenance or support, custody of children or any other 
action involving marital rights as between the parties, and any married minor 
may file or defend such a suit in his own name without the necessity of being 
represented by a next friend or guardian ad litem, and be considered adult for 
the purposes of such a suit. 

SOURCES: Codes, 1880, § 1838; 1892, § 493; Laws, 1906, § 543; Hemingway's 
1917, § 300; Laws, 1930, § 353; Laws, 1942, § 1264; Laws, 1924, ch. 158; 
Laws, 1952, ch. 253; Laws, 1954, ch. 216; Laws, 1956, ch. 223; Laws, 1958, ch. 
272, § 1; Laws, 1962, chs. 282, 283. 

Cross References — Another section providing removal of disability of minority in 
marital actions, see § 93-5-9. 
Another section derived from same 1942 code section, see § 93-19-1. 

RESEARCH REFERENCES 

Law Reviews. Symposium on Missis- risdiction and Venue-Rules 16, 81 and 82. 
sippi Rules of Civil Procedure: Pretrial 52 Miss. L. J. 105, March, 1982. 
Procedure, Applicability of Rules, and Ju- 

§ 93-19-13. Persons eighteen years of age or older competent 
to contract in matters affecting personal property. 

All persons eighteen (18) years of age or older, if not otherwise disqualified, 
or prohibited by law, shall have the capacity to enter into binding contractual 
relationships affecting personal property. Nothing in this section shall be 
construed to affect any contracts entered into prior to July 1, 1976. 

In any legal action founded on a contract entered into by a person eighteen 
(18) years of age or older, the said person may sue in his own name as an adult 
and be sued in his own name as an adult and be served with process as an 
adult. 

SOURCES: Laws, 1976, ch. 406, § 3, eff from and after July 1, 1976. 

Cross References — Actions on contracts made during infancy, see § 15-3-11. 

JUDICIAL DECISIONS 

1. In general. minority, as defined by § 93-19-13, and 

The maker of a promissory note who thus the note was enforceable against 

was 19 years of age at the time he signed him. Peoples Bank v. Wyatt, 441 So. 2d 

the note was not under the disability of 117 (Miss. 1983). 
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§ 93-19-15 Domestic Relations 

This statute effectively removes the dis- personal injuries, to execute a contract 

ability of minority of all persons 18 years settling the claim, and to accept money in 

of age or older for the purpose of entering settlement of the claim. Garrett v. Gay, 

into contracts affecting personal property 394 So. 2d 321 (Miss. 1981). 
including the right to settle a claim for 

RESEARCH REFERENCES 

ALR. Statutory change of age of major- Procedure, Applicability of Rules, and Ju- 

ity as affecting pre-existing status or risdiction and Venue — Rules 16, 81 and 

rights. 75 A.L.R.3d 228. 82. 52 Miss. L. J. 105, March, 1982. 

Am Jur. 45 Am. Jur. Proof of Facts 2d 1981 Mississippi Supreme Court Re- 

631, Age of Person. view; Contract, Corporate, and Commer- 

Law Reviews. Symposium on Missis- c i a i Law. 52 Miss. L. J. 411, June, 1982. 
sippi Rules of Civil Procedure: Pretrial 

§ 93-19-15. Age requirements for participation in physiologi- 
cal training. 

(1) Notwithstanding any other provision of state law, persons eighteen 
(18) years of age or older shall be entitled to participate in physiological 
training. 

(2) For the purpose of this section, physiological training means the 
training of flying personnel, passengers, and crew members, military and 
civilian, which shall include instruction in one (1) or more of the following 
areas: altitude chamber flights; rapid decompression chamber flights; physio- 
logical effects of altitude; human factors in rapid decompression; oxygen 
equipment; cabin pressurization and decompression; pressure breathing; prin- 
ciples and problems of vision, spatial disorientation and other sensory phe- 
nomena; noise and vibration; speed; acceleration; escape from aircraft; emer- 
gency procedures; ejection seat and parachute training; and prechamber flight 
indoctrination. 

SOURCES: Laws, 1991, ch. 375, § 1, eff from and after passage (approved 
March 15, 1991). 
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CHAPTER 21 
Protection from Domestic Abuse 

Article 1. Protection from Domestic Abuse Law 93-21-1 

Article 3. Domestic Violence Shelters 93-21-101 

Article 5. Children's Trust Fund Act 93-21-301 

Article 1. 
Protection from Domestic Abuse Law. 



Sec. 

93-21-1. 

93-21-3. 

93-21-5. 

93-21-7. 

93-21-9. 

93-21-11. 

93-21-13. 



93-21-15. 

93-21-16. 
93-21-17. 

93-21-19. 
93-21-21. 

93-21-23. 

93-21-25. 
93-21-27. 

93-21-28. 
93-21-29. 



Short title. 

Definitions. 

Jurisdiction. 

Petition to seek relief; waiver of filing fees in domestic abuse cases. 

Contents of petition. 

Notice and hearing; temporary orders. 

Ex parte proceedings; temporary relief; amending order; enforcement of 

orders from other jurisdictions; order to set forth findings of fact and 

provide details of acts restrained. 

Protective orders or consent agreements; order to set forth findings of 

fact and provide details of acts restrained. 

Full faith and credit for foreign domestic violence orders. 

Grant of relief not to affect property titles or availability of other 

remedies; duration of orders. 

Testimony by spouses not to be restricted. 

Knowing violation of protective orders or consent agreements issued by 

Mississippi or foreign courts is misdemeanor; penalties. 

Participants in reports or proceedings presumed acting in good faith; 

immunity from liability. 

Reports of abuse; confidentiality of reports. 

Immunity of law enforcement officers for arrests arising from incidents 

of domestic violence. 

Emergency law enforcement response in domestic abuse cases. 

Proceedings to be in addition to other civil or criminal remedies. 



§ 93-21-1. Short title. 

This chapter shall be known and may be cited as the "Protection from 
Domestic Abuse Law." 

SOURCES: Laws, 1981, ch 429, § 1, eff from and after July 1, 1981. 

Cross References — Protective services for vulnerable adults in Mississippi who 
are abused, neglected or exploited, see §§ 43-47-1 et seq. 

Establishment and support of domestic violence shelters, see §§ 93-21-101 et seq. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

Authority of a law enforcement officer to arrest a person without a warrant if the 
person has violated an order or agreement entered pursuant to the Protection From 
Domestic Abuse Law (§§ 93-21-1 through 93-21-29), see § 99-3-7. 
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§ 93-21-3 Domestic Relations 

Applicability of Mississippi Rules of Civil Procedure to proceedings subject to 
provisions of Title 93, see Miss. R. Civ. P. 81. 

Federal Aspects — Victims of Child Abuse Act of 1990, P. L. 101-647 §§ 201 et seq., 
is codified at 42 USCS §§ 13001 et seq. 

ATTORNEY GENERAL OPINIONS 

Sections 93-21-1 through 93-21-29 ap- They are not meant for criminal charges 

ply to actions that may be taken in order of domestic assault. Aldridge, January 8, 

to assure the safety of individuals who 1996, A.G. Op. #95-0862. 
may be the victims of domestic abuse. 

RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where 42 Am. Jur. 2d, Infants §§ 13-25. 

assailant and assailed share the same 59 Am. Jur. 2d, Parent and Child 

living quarters. 26 A.L.R.3d 1296. §§ 106 et seq. 

Modern status of interspousal tort im- CJS. 67A C.J.S., Parent §§ 165 et seq. 

munity in personal injury and wrongful Practice References. Family Law Lit- 

death actions 92 A.L.R.3d 901. igation Guide with Forms . Discovery> Ev- 

Vahdity and construction of penal stat- idence? ^^ Practice (Matthew Bender), 

ute prohibiting child abuse. 1 A.L.R.4th F Law 



thew Bender). 



38. 

Criminal responsibility of husband for 

rape, or assault to commit rape, on wife. /A/r Fa T ly ^w Clause Library - CD Rom 

24 A.L.R.4th 105. (Matthew Bender). 

"Cohabitation" for purposes of domestic Principles of the Law of Family Disso- 

violence statutes. 71 A.L.R.5th 285. lution: Analysis and Recommendations - 

Physical examination of child's body for American Law Institute (Matthew 

evidence of abuse as violative of Fourth Bender). 

Amendment or as raising Fourth Amend- Gold-Bikin, Kolodny, Koritzinsky, 

ment issue. 93 A.L.R. Fed. 530. Stark, Divorce Practice Handbook 

Am Jur. 6 Am. Jur. 2d, Assault and (Michie). 

Battery §§ 29, 32, 33. Child Custody and Visitation Law and 

41 Am. Jur. 2d, Husband and Wife Practice (Matthew Bender). 
§§ 290 et seq. 

§ 93-21-3. Definitions. 

As used in this chapter, unless the context otherwise requires: 

(a) "Abuse" means the occurrence of one or more of the following acts 
between family or household members who reside together or who formerly 
resided together or between individuals who have a current dating relation- 
ship: 

(i) Attempting to cause or intentionally, knowingly or recklessly 
causing bodily injury or serious bodily injury with or without a deadly 
weapon; 

(ii) Placing, by physical menace or threat, another in fear of immi- 
nent serious bodily injury; or 

(iii) Criminal sexual conduct committed against a minor within the 
meaning of Section 97-5-23. 
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Protection from Domestic Abuse 



§ 93-21-3 



(b) "Adult" means any person eighteen (18) years of age or older, or any 
person under eighteen (18) years of age who has been emancipated by 
marriage. 

(c) "Court" means the chancery court, or the justice court, municipal 
court or county court. 

(d) "Dating relationship" means a social relationship of a romantic or 
intimate nature. 

(e) "Family or household member" means spouses, former spouses, 
persons living as spouses, parents and children, or other persons related by 
consanguinity or affinity. 

SOURCES: Laws, 1981, ch 429, § 2; Laws, 1998, ch. 471, § 1; Laws, 2001, ch. 467, 
§ 1, eff from and after July 1, 2001. 

Cross References — Protective services for vulnerable adults in Mississippi who 
are abused, neglected or exploited, see § 43-47-5. 
Marriage as defense to charge of sexual battery, see § 97-3-99. 

ATTORNEY GENERAL OPINIONS 



"Family or household member", as that 
term is used in Sections 97-3-7 and 99-3-7, 
includes individuals who are married, 
were married, or who live together in a 
relationship, although not married; fur- 
ther, it is not limited to a blood relation- 
ship and can relate to an in-law relation- 
ship or other relatives of one spouse living 
in the household; however, "boyfriend- 
girlfriend" (or any other variation of this) 



relationships are not included in the defi- 
nition of "family or household member", 
unless the persons reside or resided to- 
gether as spouses; finally, although not 
falling into the definition of "family or 
household member', if the individuals 
have a biological or legally adopted child 
between them, the relationship is also 
protected. Carrubba, Oct. 6, 2000, A.G. 
Op. #2000-0588. 



RESEARCH REFERENCES 



ALR. Homicide: duty to retreat where 
assailant and assailed share the same 
living quarters. 26 A.L.R.3d 1296. 

Modern status of interspousal tort im- 
munity in personal injury and wrongful 
death actions. 92 A.L.R.3d 901. 

Validity and construction of penal stat- 
ute prohibiting child abuse. 1 A.L.R.4th 
38. 

Criminal responsibility of husband for 
rape, or assault to commit rape, on wife. 
24 A.L.R.4th 105. 

Am Jur. 6 Am. Jur. 2d, Assault and 
Battery §§ 29, 32, 33. 



41 Am. Jur. 2d, Husband and Wife 
§§ 290 et seq. 

42 Am. Jur. 2d, Infants §§ 13-25. 

59 Am. Jur. 2d, Parent and Child 
§§ 106 et seq. 

2 Am. Jur. Proof of Facts 2d, Child 
Abuse — The Battered Child Syndrome, 
§§ 35 et seq. (proof of physical abuse in 
juvenile or family court proceeding). 

3 Am. Jur. Proof of Facts 2d, Child 
Neglect, §§ 44 et seq. (proof of emotional 
neglect — child's emotional well-being en- 
dangered by parent's disturbed condition). 

CJS. 67A C.J.S., Parent §§ 165 et seq. 
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§ 93-21-5 Domestic Relations 

§ 93-21-5. Jurisdiction. 

The court shall have jurisdiction over all proceedings under this chapter. 
The petitioner's right to relief under this chapter shall not be affected by his 
leaving the residence or household to avoid further abuse. 

SOURCES: Laws, 1981, ch. 429, § 3, eff from and after July 1, 1981. 

Cross References — Protective services for vulnerable adults in Mississippi who 
are abused, neglected or exploited, see §§ 43-47-1 et seq. 

JUDICIAL DECISIONS 

1. In general. have no power under the Protection From 

In interstate custody conflicts, the Uni- Domestic Abuse Law that are inconsistent 

form Child Custody Jurisdiction Act with the jurisdictional injunctions of the 

(UCCJA) provides the exclusive state law UCCJA. Curtis v. Curtis, 574 So. 2d 24 

source for determining state court subject (Miss. 1990). 
matter jurisdiction. The chancery courts 

RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where Am Jur. 6 Am. Jur. 2d, Assault and 

assailant and assailed share the same Battery §§ 29, 32, 33. 

living quarters. 26 A.L.R.3d 1296. 41 Am. Jur. 2d, Husband and Wife 

Modern status of interspousal tort im- §§ 290 et seq. 

munity in personal injury and wrongful 42 Am. Jur. 2d, Infants §§ 13-25. 

death actions 92 A.L.R.3d 901. 59 ^ Jur 2 ^ Parent and Child 

Validity and construction of penal stat- ce ^qq e ^ g 

uto prohibiting child abuse. 1 A.L.R.4th CJg 6?A c j g parent §§ 1& . e( . geq 

OO. 

Criminal responsibility of husband for 
rape, or assault to commit rape, on wife. 
24 A.L.R.4th 105. 

§ 93-21-7. Petition to seek relief; waiver of filing fees in do- 
mestic abuse cases. 

(1) A person may seek relief under this chapter for himself by filing a 
petition with the court alleging abuse by the defendant. Any parent, adult 
household member, or next friend of the abused person may seek relief under 
this chapter on behalf of any minor children or any person alleged to be 
incompetent by filing a petition with the court alleging abuse by the defendant. 

(2) The abused in any petition for a protection order sought pursuant to 
this chapter shall not bear the costs associated with its filing or the costs 
associated with the issuance of service of a warrant or witness subpoena. If the 
court finds that abuse has been committed, the court shall be authorized to 
assess all costs to the person guilty of abuse. Nothing in this section shall be 
construed as prohibiting a judge from assessing costs if the allegations of abuse 
are determined to be false. 
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Protection from Domestic Abuse § 93-21-9 

SOURCES: Laws, 1981, ch. 429, § 4; Laws, 2001, ch. 382, § 1, eff from and after 
July 1, 2001. 

RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where rape, or assault to commit rape, on wife, 

assailant and assailed share the same 24A.L.R.4th 105. 

living quarters. 26 A.L.R.3d 1296. Am Jur. 6 Am. Jur. 2d, Assault and 

Modern status of interspousal tort im- Battery §§ 29, 32, 33. 

munity in personal injury and wrongful 41 Am. Jur. 2d, Husband and Wife 

death actions. 92 AL.R.3d 901. §§ 290 et seq. 

Validity and construction of penal stat- 42 Am. Jur. 2d, Infants §§ 13-25. 

ute prohibiting child abuse. 1 A.L.R.4th 59 Am. Jur. 2d, Parent and Child 

38. §§ 106 et seq. 

Criminal responsibility of husband for CJS. 67A C.J.S., Parent §§ 165 et seq. 

§ 93-21-9. Contents of petition. 

(1) A petition filed under the provisions of this chapter shall state: 

(a) Except as otherwise provided in subsection (7) of this section, the 
name, address and county of residence of each petitioner and of each 
individual alleged to have committed abuse; 

(b) The facts and circumstances concerning the alleged abuse; 

(c) The relationships between the petitioners and the individuals al- 
leged to have committed abuse; and 

(d) A request for one or more protective orders. 

(2) If a petition requests a protective order for a spouse and alleges that 
the other spouse has committed abuse, the petition shall state whether or not 
a suit for divorce of the spouses is pending. 

(3) Any temporary or permanent decree issued in a divorce proceeding 
subsequent to an order issued pursuant to this chapter may, in the discretion 
of the chancellor hearing the divorce proceeding, supersede in whole or in part 
the order issued pursuant to this chapter. 

(4) If a petitioner is a former spouse of an individual alleged to have 
committed abuse: 

(a) A copy of the decree of divorce shall be attached to the petition; or 

(b) The petition shall state the decree is currently unavailable to the 
petitioner and that a copy of the decree will be filed with the court before the 
time for the hearing on the petition. 

(5) If a petition requests a protective order for a child who is subject to the 
continuing jurisdiction of a youth court, family court or a chancery court, or 
alleges that a child who is subject to the continuing jurisdiction of a youth 
court, family court or chancery court has committed abuse: 

(a) A copy of the court orders affecting the custody or guardianship, 
possession and support of or access to the child shall be filed with the 
petition; or 

(b) The petition shall state that the orders affecting the child are 
currently unavailable to the petitioner and that a copy of the orders will be 
filed with the court before the hearing on the petition. 
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§ 93-21-11 Domestic Relations 

(6) If the petition requests the issuance of a temporary ex parte order the 
petition shall: 

(a) Contain a general description of the facts and circumstances con- 
cerning the abuse and the need for immediate protective orders; and 

(b) Be signed by each petitioner under oath that the facts and circum- 
stances contained in the petition are true to the best knowledge and belief of 
each petitioner. 

(7) If the petition states that the disclosure of the petitioner's address 
would risk abuse of the petitioner or any member of the petitioner's family or 
household, or would reveal the confidential address of a shelter for domestic 
violence victims, the petitioner's address may be omitted from the petition. If 
a petitioner's address has been omitted from the petition pursuant to this 
subsection and the address of the petitioner is necessary to determine 
jurisdiction or venue, the disclosure of such address shall be made orally and 
in camera. 

SOURCES: Laws, 1981, ch. 429, § 5; Laws, 1989, ch. 353, § 1, eff from and after 
July 1, 1989. 

Editor's Note — Laws, 1999, ch. 432, § 1, provides that: 

"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 
Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 

RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where Attorneys' fee awards in parent-nonpar- 
assailant and assailed share the same ent child custody case. 45 A.L.R.4th 212. 
living quarters. 26 A.L.R.3d 1296. Am Jur. 6 Am. Jur. 2d, Assault and 

Modern status of interspousal tort im- Battery §§ 29, 32, 33. 

munity in personal injury and wrongful 41 Am. Jur. 2d, Husband and Wife 

death actions. 92 A.L.R.3d 901. §§ 290 et seq 

Validity and construction of penal stat- 42 ^ Jur " 2d> Infants §§ 13 „ 25 

ute prohibiting child abuse. 1 A.L.R.4th 50 ^ Jur ^ parent and QhM 

Criminal responsibility of husband for ~ Ta -J^' T a r» * ** 1CC . 

rape, or assault to commit rape, on wife. CJS ' 67A CJS " Parent § § 165 et se( *' 

24 A.L.R.4th 105. 

§ 93-21-11. Notice and hearing; temporary orders. 

(1) Within ten (10) days of filing of a petition under the provisions of this 
chapter, the court shall hold a hearing, at which time the petitioner must prove 
the allegation of abuse by a preponderance of the evidence. The defendant 
shall be given notice by service of process as otherwise provided by law. 

(2) Upon good cause shown in an ex parte proceeding, the court may enter 
such temporary order as it deems necessary to protect from abuse the 
petitioner, any minor children, or any person alleged to be incompetent. 
Immediate and present danger of abuse to the petitioner, any minor children, 
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Protection from Domestic Abuse § 93-21-13 

or any person alleged to be incompetent, shall constitute good cause for 
purposes of this subsection. A temporary order shall last no longer than ten 
(10) days. 

(3) If a hearing under subsection (1) of this section is continued, the court 
may make or extend such temporary orders under subsection (2) of this section 
as it deems necessary. A continuance under this subsection shall last no longer 
than twenty (20) days. 

SOURCES: Laws, 1981, ch. 429, § 6, eff from and after July 1, 1981. 

JUDICIAL DECISIONS 

1. In general. was in father's custody. DeShaney v. 

County agency had no duty, under due Winnebago County Dep't of Social Servs., 

process clause of Federal Constitution's 489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 

Fourteenth Amendment, to protect child 249 (1989). 
against abuse by his father while child 

RESEARCH REFERENCES 

Am Jur. 6 Am. Jur. 2d, Assault and §§ 35 et seq. (proof of physical abuse in 

Battery §§ 29, 32, 33. juvenile or family court proceeding). 

41 Am. Jur. 2d, Husband and Wife 3 Am. Jur. Proof of Facts 2d, Child 
§§ 290 et seq. Neglect, §§ 44 et seq. (proof of emotional 

42 Am. Jur. 2d, Infants §§ 13-25. neglect — child's emotional well-being en- 
59 Am. Jur. 2d, Parent and Child dangered by parent's disturbed condition). 

§§ „ 1( ! 6 Gt x eq * .. , , x. , ™ ., , CJS - 67A C.J.S., Parent §§ 165 et seq. 

2 Am. Jur. Proof of Facts 2d, Child 

Abuse — The Battered Child Syndrome, 

§ 93-21-13. Ex parte proceedings; temporary relief; amending 
order; enforcement of orders from other jurisdictions; order 
to set forth findings of fact and provide details of acts 
restrained. 

(1) A petition may be filed before the justice court judge, municipal court 
judge or county court judge, in an ex parte proceeding upon good cause shown, 
if the justice court judge, municipal court judge or county court judge deems it 
necessary to protect from abuse the petitioner, any minor children, or any 
person alleged to be incompetent. Immediate and present danger of abuse to 
the petitioner, any minor children, or any person alleged to be incompetent, 
shall constitute good cause for the purposes of this section. 

(2) The justice court, municipal court and the county court shall be 
empowered to grant any protective order or approve any consent agreement to 
bring about a cessation of abuse of the petitioner, any minor children, or any 
person alleged to be incompetent, which relief may include: 

(a) Directing the defendant to refrain from abusing the petitioner, any 
minor children, or any person alleged to be incompetent; 
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§ 93-21-15 Domestic Relations 

(b) Granting possession to the petitioner of the residence or household 
to the exclusion of the defendant by evicting the defendant and/or restoring 
possession to the petitioner; 

(c) When the defendant has a duty to support the petitioner, any minor 
children, or any person alleged to be incompetent living in the residence or 
household and the defendant is the sole owner or lessee, granting possession 
to the petitioner of the residence or household to the exclusion of the 
defendant by evicting the defendant and/or restoring possession to the 
petitioner, or by consent agreement allowing the defendant to provide 
suitable, alternate housing; and 

(d) Prohibiting the transferring, encumbering or otherwise disposing of 
property mutually owned or leased by the parties, except when in the 
ordinary course of business. 

(3) Any order issued under subsection (2) of this section is temporary and 
shall not exceed ten (10) days and shall expire as of the date of the hearing in 
chancery court, at which time, the petitioner may seek a temporary order from 
the chancery court. 

(4) The court may amend its order or agreement at any time upon 
subsequent petition by either party. 

(5) A protection order issued by a tribunal of another state to protect the 
applicant from abuse as denned in Section 93-21-3 shall be accorded full faith 
and credit by the courts of this state and enforced in this state as provided for 
in the Uniform Interstate Enforcement of Domestic Violence Protection Orders 
Act. 

(6) Every order granting a protective order pursuant to this section shall 
set forth the reasons for its issuance, shall contain specific findings of fact 
regarding the existence of abuse, shall be specific in its terms and shall 
describe in reasonable detail the act or acts to be restrained. 

SOURCES: Laws, 1981, ch. 429, § 7; Laws, 1989, ch. 353, § 2; Laws, 1995, ch. 320, 
§ 1; Laws, 1995, ch. 569, § 2; Laws, 1998, ch. 471, § 2; Laws, 2002, ch. 337, § 1; 
Laws, 2004, ch. 566, § 10, eff from and after July 1, 2004. 

Amendment Notes — The 2002 amendment added (6). 
The 2004 amendment rewrote (5). 

RESEARCH REFERENCES 

Am Jur. 6 Am. Jur. 2d, Assault and 42 Am. Jur. 2d, Infants §§ 13-25. 

Battery §§ 29, 32, 33. 59 Am. Jur. 2d, Parent and Child 

41 Am. Jur. 2d, Husband and Wife §§ 106 et seq. 

§§ 290 et seq. CJS. 67A C.J.S., Parent §§ 165 et seq. 

§ 93-21-15. Protective orders or consent agreements; order to 
set forth findings of fact and provide details of acts re- 
strained. 

(1) The chancery court shall be empowered to grant any protective order 
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Protection from Domestic Abuse § 93-21-15 

or approve any consent agreement to bring about a cessation of abuse of the 
petitioner, any minor children, or any person alleged to be incompetent, which 
relief may include: 

(a) Directing the defendant to refrain from abusing the petitioner, any 
minor children, or any person alleged to be incompetent; 

(b) Granting possession to the petitioner of the residence or household 
to the exclusion of the defendant by evicting the defendant and/or restoring 
possession to the petitioner; 

(c) When the defendant has a duty to support the petitioner, any minor 
children, or any person alleged to be incompetent living in the residence or 
household and the defendant is the sole owner or lessee, granting possession 
to the petitioner of the residence or household to the exclusion of the 
defendant by evicting the defendant and/or restoring possession to the 
petitioner, or by consent agreement allowing the defendant to provide 
suitable, alternate housing; 

(d) Awarding temporary custody of and/or establishing temporary vis- 
itation rights with regard to any minor children or any person alleged to be 
incompetent; 

(e) If the defendant is legally obligated to support the petitioner, any 
minor children, or any person alleged to be incompetent, ordering the 
defendant to pay temporary support for the petitioner, any minor children, 
or any person alleged to be incompetent; 

(f) Ordering the defendant to pay to the abused person monetary 
compensation for losses suffered as a direct result of the abuse, including, 
but not limited to, medical expenses resulting from such abuse, loss of 
earnings or support, out-of-pocket losses for injuries sustained, moving 
expenses, a reasonable attorney's fee, and/or ordering counseling or profes- 
sional medical treatment for the defendant and/or the abused person; 
and 

(g) Prohibiting the transferring, encumbering, or otherwise disposing of 
property mutually owned or leased by the parties, except when in the 
ordinary course of business. 

(2) Every order granting a protective order pursuant to this section shall 
set forth the reasons for its issuance, shall contain specific findings of fact 
regarding the existence of abuse, shall be specific in its terms and shall 
describe in reasonable detail the act or acts to be prohibited. 

SOURCES: Laws, 1981, ch. 429, § 8; Laws, 2002, ch. 337, § 2, eff from and after 
July 1, 2002. 

Amendment Notes — The 2002 amendment added (2). 

Cross References — Authority of a law enforcement officer to arrest a person 
without a warrant if the person has violated an order or agreement entered pursuant 
to the Protection From Domestic Abuse Law (§§ 93-21-1 through 93-21-29), see 
§ 99-3-7. 
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§ 93-21-16 Domestic Relations 

JUDICIAL DECISIONS 

1. In general. was in father's custody. DeShaney v. 

County agency had no duty, under due Winnebago County Dep't of Social Servs., 

process clause of Federal Constitution's 489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 

Fourteenth Amendment, to protect child 249 (1989). 
against abuse by his father while child 

RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where Attorneys' fees: cost of services provided 

assailant and assailed share the same by paralegals or the like as compensable 

living quarters. 26 A.L.R.3d 1296. element of award in state court. 73 

Modern status of interspousal tort im- A.L.R.4th 938. 

munity in personal injury and wrongful Am Jur. 6 Am. Jur. 2d, Assault and 

death actions. 92 A.L.R.3d 901. Battery §§ 29, 32, 33. 

Validity and construction of penal stat- 41 Am. Jur. 2d, Husband and Wife 

ute prohibiting child abuse. 1 A.L.R.4th §§ 290 et seq. 

38. 42 Am. Jur. 2d, Infants §§ 13-25. 

Criminal responsibility of husband for 59 Am. Jur. 2d, Parent and Child 

rape, or assault to commit rape, on wife. §§ 106 et seq. 

24 A.L.R.4th 105. CJS. 67A C.J.S., Parent §§ 165 et seq. 

§ 93-21-16. Full faith and credit for foreign domestic violence 
orders. 

(1) A protective order from another jurisdiction issued to protect the 
applicant from domestic violence as denned in Section 97-3-7, or a protection 
order as denned in Section 93-22-3 of this act, issued by a tribunal of another 
state shall be accorded full faith and credit by the courts of this state and 
enforced in this state as provided for in the Uniform Interstate Enforcement of 
Domestic Violence Protection Orders Act. 

(2) A protective order from another jurisdiction, or a protection order as 
denned in Section 93-22-3 of this act and issued by a tribunal of another state, 
is presumed to be valid if it meets the requirements of Section 93-22-5(d) of this 
act. 

(3) It is an affirmative defense in any action seeking enforcement of a 
protective order issued in another jurisdiction, or a protection order as defined 
in Section 93-22-3 of this act and issued by a tribunal of another state, that any 
criteria for the validity of the order is absent. 

SOURCES: Laws, 1999, ch. 434, § 1; Laws, 1999, ch. 552, § 1; Laws, 2004, ch. 566, 
§ 11, eff from and after July 1, 2004. 

Joint Legislative Committee Note — Section 1 of ch. 434, Laws, 1999, effective 
from and after passage (approved March 19, 1999), enacted this section. Section 1 of ch. 
552, Laws, 1999, effective from and after July 1, 1999, also enacted this section. As set 
out above, this section reflects the language of Section 1 of ch. 552, Laws, 1999, 
pursuant to Section 1-3-79, which provides that whenever the same section of law is 
enacted by different bills during the same legislative session, the enactment with the 
latest effective date shall supersede all other enactments of the same section taking 
effect earlier. 
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Amendment Notes — The 2004 amendment rewrote the section. 
Comparable Laws from other States — Alabama Code, § 30-5-1 et seq., § 30- 
5A-1 et seq. 
Arkansas Code Annotated, §§ 9-15-301 through 9-15-303. 
Georgia Code Annotated, §§ 19-13-1 through 19-13-23. 
Louisiana Revised Statutes Annotated, § 46:2136. 
Tennessee Code Annotated, § 36-3-622. 
Texas Family Code, §§ 86.005, 88.001 et seq. 

§ 93-21-17. Grant of relief not to affect property titles or 
availability of other remedies; duration of orders. 

(1) The granting of any relief authorized under this act shall not preclude 
any other relief provided by law. 

(2) Any protective order or approved consent agreement shall be for a 
fixed period of time not to exceed three (3) years. The court may amend its 
order or agreement at any time upon subsequent petition filed by either party. 

(3) No order or agreement under this chapter shall in any manner affect 
title to any real property. 

SOURCES: Laws, 1981, ch. 429, § 9; Laws, 2001, ch. 383, § 1, efffrom and after 
July 1, 2001. 

§ 93-21-19. Testimony by spouses not to be restricted. 

There shall be no restrictions concerning a spouse testifying against his 
spouse in any hearing under the provisions of this chapter. 

SOURCES: Laws, 1981, ch. 429, § 10, efffrom and after July 1, 1981. 

Cross References — Competency of spouses as witnesses, generally, see § 13-1-5. 
Unavailability of husband-wife privilege in certain non-support and paternity ac- 
tions, see § 43-19-43. 
Suits between spouses, see § 93-3-3. 

RESEARCH REFERENCES 

ALR. Competency of one spouse to tes- to witness during testimony. 82 A.L.R.4th 

tify against other in prosecution for of- 1038. 

fense against child of both or either. 93 Am Jur. 81 Am. Jur. 2d, Witnesses 

A.L.R.3d 1018. §§ 242 et seq. 

Propriety and prejudicial effect of third 
party accompanying or rendering support 

§ 93-21-21. Knowing violation of protective orders or consent 
agreements issued by Mississippi or foreign courts is misde- 
meanor; penalties. 

Upon a knowing violation of a protective order issued after a hearing or an 
ex parte protective order, either of which was issued for the purpose of 
protecting the victim from abuse as defined by Section 93-21-3(a), whether the 
order was issued by a Mississippi court or a foreign court of competent 
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jurisdiction, the person violating such order commits a misdemeanor or the 
court may hold the person in contempt. If the court convicts the person of a 
misdemeanor, the court may punish the defendant by imprisonment in the 
county jail for not more than six (6) months or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. A person shall not be convicted of and 
held in contempt for the same violation of an order. Any law enforcement officer 
has the authority to make an arrest for such violation, either with a warrant 
or without a warrant pursuant to Section 99-3-7, when he has probable cause 
to believe that a violation has been committed which is an act of domestic 
violence or is a violation of an order and has been committed within twenty- 
four (24) hours of the arrest as described in Section 99-3-7. 

SOURCES: Laws, 1981, ch. 429, § 11; Laws, 2003, ch. 430, § 1, eff from and after 
July 1, 2003. 

Amendment Notes — The 2003 amendment rewrote the section. 

Cross References — Protective services for vulnerable adults in Mississippi who 
are abused, neglected or exploited, see §§ 43-47-1 et seq. 

Authority of a law enforcement officer to arrest a person without a warrant if the 
person has violated an order or agreement entered pursuant to the Protection From 
Domestic Abuse Law (§§ 93-21-1 through 93-21-29), see § 99-3-7. 

ATTORNEY GENERAL OPINIONS 

Any individual violating a restraining arrested without a warrant and charged 

order or injunction issued under the Pro- with a violation of § 93-21-21. Dantin, 

tection from Domestic Abuse Law or a Apr. 26, 2002, A.G. Op. #02-0212. 
similar order from a foreign court may be 

RESEARCH REFERENCES 

Am Jur. 6 Am. Jur. 2d, Assault and 42 Am. Jur. 2d, Infants §§ 13-25. 

Battery §§ 29, 32, 33. 59 Am. Jur. 2d, Parent and Child 

41 Am. Jur. 2d, Husband and Wife §§ 106 et seq. 

§§ 290 et seq. CJS. 67A C.J.S., Parent §§ 165 et seq. 

§ 93-21-23. Participants in reports or proceedings presumed 
acting in good faith; immunity from liability. 

Any licensed doctor of medicine, licensed doctor of dentistry, intern, 
resident or registered nurse, psychologist, social worker, child protection 
specialist, preacher, teacher, attorney, law enforcement officer, or any other 
person or institution participating in the making of a report pursuant to this 
chapter or participating in judicial proceedings resulting therefrom shall be 
presumed to be acting in good faith, and if found to have acted in good faith 
shall be immune from any liability, civil or criminal, that might otherwise be 
incurred or imposed. The reporting of an abused person shall not constitute a 
breach of confidentiality. 

SOURCES: Laws, 1981, ch 429, § 12; Laws, 2004, ch. 489, § 8, eff from and after 
July 1, 2004. 
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Amendment Notes — The 2004 amendment inserted "child protection specialist" 
following "social worker". 

RESEARCH REFERENCES 

ALR. Validity, construction, and appli- Am Jur. 6 Am. Jur. Proof of Facts 2d, 

cation of statute limiting physician-pa- Failure to Report Suspected Case of Child 

tient privilege in judicial proceedings re- Abuse, §§ 10 et seq. (proof of physicians' 

lating to child abuse or neglect. 44 negligent failure to diagnose and report 

A.L.R.4th 649. suspected case of child abuse). 

Validity, construction, and application 24 Am. Jur. Proof of Facts 3d 1, Action 

of state statute requiring doctor or other by Crime Victim Against School Arising 

person to report child abuse. 73 A.L.R.4th out f Assault or Criminal Act. 
782. 

§ 93-21-25. Reports of abuse; confidentiality of reports. 

A written report of any known or suspected abuse may be made to the 
state department of public welfare as soon as possible by any person having 
knowledge of such abuse. Reports of abuse made under the provisions of this 
chapter and the identity of those persons making the reports shall be 
confidential. 

SOURCES: Laws, 1981, ch. 429, § 13, eff from and after July 1, 1981. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Cross References — Protective services for vulnerable adults in Mississippi who 
are abused, neglected or exploited, see §§ 43-47-1 et seq. 

RESEARCH REFERENCES 

ALR. Liability of health maintenance Am Jur. 6 Am. Jur. Proof of Facts 2d, 

organizations (HMOs) for negligence of Failure to Report Suspected Case of Child 

member physicians. 51 A.L.R.5th 271. Abuse, §§ 10 et seq. (proof of physicians' 

Physical examination of child's body for negligent failure to diagnose and report 

evidence of abuse as violative of Fourth suspected case of child abuse). 
Amendment or as raising Fourth Amend- 
ment issue. 93 A.L.R. Fed. 530. 

§ 93-21-27. Immunity of law enforcement officers for arrests 
arising from incidents of domestic violence. 

A law enforcement officer shall not be held liable in any civil action for an 
arrest based on probable cause, enforcement in good faith of a court order, or 
any other action or omission in good faith under this chapter arising from an 
alleged domestic violence incident brought by any authorized party, or an 
arrest made in good faith pursuant to Section 99-3-7(3), or failure, in good 
faith, to make an arrest pursuant to Section 99-3-7(3). 

SOURCES: Laws, 1981, ch. 429, § 14; Laws, 1988, ch. 571, § 2, eff from and after 
passage (approved May 21, 1988). 
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Cross References — Protective services for vulnerable adults in Mississippi who 
are abused, neglected or exploited, see §§ 43-47-1 et seq. 

Authority of a law enforcement officer to arrest a person without a warrant if the 
person has violated an order or agreement entered pursuant to the Protection From 
Domestic Abuse Law (§§ 93-21-1 through 93-21-29), see § 99-3-7. 

§ 93-21-28. Emergency law enforcement response in domestic 
abuse cases. 

(1) A person who alleges that he or she or a minor child has been the 
victim of domestic violence may request the assistance of a local law enforce- 
ment agency. The local law enforcement agency shall respond to the request for 
assistance. The local law enforcement officer responding to the request for 
assistance shall take whatever steps are reasonably necessary to protect the 
complainant from harm and shall advise the complainant of sources of shelter, 
medical care, counseling and other services. Upon request by the complainant 
and where feasible, the law enforcement officer shall transport the complain- 
ant to appropriate facilities such as hospitals or public or private facilities for 
shelter and accompany the complainant to his or her residence, within the 
jurisdiction in which the request for assistance was made, so that the 
complainant may remove food, clothing, medication and such other personal 
property as is reasonably necessary to enable the complainant and any minor 
children who are presently in the care of the complainant to remain elsewhere 
pending further proceedings. 

(2) In providing the assistance authorized by subsection (1), no officer may 
be held criminally or civilly liable on account of reasonable measures taken 
under authority of subsection (1). 

SOURCES: Laws, 1995, ch. 569, § 1, eff from and after July 1, 1995. 

RESEARCH REFERENCES 

AmJur.28Am.Jur. Proof of Facts 3d 1, CJS. 28 C.J.S., Domestic Abuse and 

Proof of Equal Protection Violation by Violence §§ 7 et seq. 
Municipal Police Department in Failing to 
Protect Victims of Domestic Violence. 

§ 93-21-29. Proceedings to be in addition to other civil or 
criminal remedies. 

Any proceeding under this chapter shall be in addition to other available 
civil or criminal remedies. 

SOURCES: Laws, 1981, ch. 429, § 15, eff from and after July 1, 1981. 

Cross References — Crimes against the person, generally, see §§ 97-3-1 et seq. 
Offenses affecting children, generally, see §§ 97-5-1 et seq. 

Penalties for contributing to neglect or delinquency of a child and felonious abuse or 
battery of a child, see § 97-5-39. 
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RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where Am Jur. 6 Am. Jur. 2d, Assault and 

assailant and assailed share the same Battery §§ 29, 32, 33. 

living quarters. 26 A.L.R.3d 1296. 41 Am. Jur. 2d, Husband and Wife 

Modern status of interspousal tort im- §§ 290 et seq. 

munity in personal injury and wrongful 42 Am. Jur. 2d, Infants §§ 13-25. 

death actions 92 A.L.R.3d 901. 59 ^ Jur 2d p arent and CMd 

Validity and construction of penal stat- e* ^Q6 et sea 

ate prohibiting child abuse. 1 A.L.R.4th CJg 6?A c j g parent §§ 16g ^ geq 

Criminal responsibility of husband for 
rape, or assault to commit rape, on wife. 
24 A.L.R.4th 105. 

Article 3. 
Domestic Violence Shelters. 

Sec. 

93-21-101. Definitions. 

93-21-103. Domestic violence shelters. 

93-21-105. Criteria to qualify for state funding. 

93-21-107. Eligibility for funds; requirements. 

93-21-109. Records withheld from public disclosure. 

93-21-111. Annual report. 

93-21-113. Reporting criminal acts or omissions to law enforcement personnel; 

filing charges against offender; plea bargaining. 

93-21-115. Donations from municipalities to support local shelters. 

93-21-117. Victims of Domestic Violence Fund. 

§ 93-21-101. Definitions. 

As used in Sections 93-21-101 through 93-21-113, unless the context 
otherwise requires: 

(a) "Abuse" means the occurrence of one or more of the following acts 
between family or household members who reside together or who formerly 
resided together: 

(i) Attempting to cause or intentionally, knowingly or recklessly 
causing bodily injury or serious bodily injury with or without a deadly 
weapon; 

(ii) Placing, by physical menace or threat, another in fear of immi- 
nent serious bodily injury; or 

(iii) Criminal sexual conduct committed against a minor within the 
meaning of Section 97-5-23. 

(b) "Domestic violence shelter" means a place established to provide 
temporary food and shelter, counseling, and related services to victims of 
domestic violence. 

SOURCES: Laws, 1983, ch. 502, § 1, eff from the after passage (approved April 
12, 1983). 

771 



§ 93-21-103 



Domestic Relations 



Cross References — Exemption from sales tax of sales of tangible personal property 
or services to domestic violence shelters which qualify for state funding, see § 27-65- 
111. 

Protective services for vulnerable adults in Mississippi who are abused, neglected or 
exploited, see §§ 43-47-1 et seq. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

Protection from domestic abuse, generally, see §§ 93-21-1 et seq. 

RESEARCH REFERENCES 



ALR. Homicide: duty to retreat where 
assailant and assailed share the same 
living quarters. 26 A.L.R.3d 1296. 

Modern status of interspousal tort im- 
munity in personal injury and wrongful 
death actions. 92 A.L.R.3d 901. 

Validity and construction of penal stat- 
ute prohibiting child abuse. 1 A.L.R.4th 
38. 

Admissibility of expert or opinion testi- 
mony on battered wife or battered woman 
syndrome. 18 A.L.R.4th 1153. 

Criminal responsibility of husband for 
rape, or assault to commit rape, on wife. 
24 A.L.R.4th 105. 

Am Jur. 6 Am. Jur. 2d, Assault and 
Battery §§ 29, 32, 33. 

41 Am. Jur. 2d, Husband and Wife 
§§ 290 et seq. 

42 Am. Jur. 2d, Infants §§ 13-25. 

59 Am. Jur. 2d, Parent and Child 
§§ 106 et seq. 

2 Am. Jur. Proof of Facts 2d, Child 
Abuse — The Battered Child Syndrome, 
§§ 35 et seq. (proof of physical abuse in 
juvenile or family court proceeding). 



3 Am. Jur. Proof of Facts 2d, Child 
Neglect, §§ 44 et seq. (proof of emotional 
neglect — child's emotional well-being en- 
dangered by parent's disturbed condition). 

23 Am. Jur. Proof of Facts 2d, Pain and 
Suffering, §§ 1-30. 

CJS. 67A C.J.S., Parent §§ 165 et seq. 

Practice References. Family Law Lit- 
igation Guide with Forms: Discovery, Ev- 
idence, Trial Practice (Matthew Bender). 

Rutkin, Family Law and Practice (Mat- 
thew Bender). 

Family Law Clause Library - CD Rom 
(Matthew Bender). 

Principles of the Law of Family Disso- 
lution: Analysis and Recommendations - 
American Law Institute (Matthew 
Bender). 

Gold-Bikin, Kolodny, Koritzinsky, 
Stark, Divorce Practice Handbook 
(Michie). 

Child Custody and Visitation Law and 
Practice (Matthew Bender). 



§ 93-21-103. Domestic violence shelters. 

There is hereby established a program for victims of domestic violence 
through domestic violence shelters. 

SOURCES: Laws, 1983, ch. 502, § 2, efffrom and after passage (approved April 
12, 1983). 

Cross References — Exemption from sales tax of sales of tangible personal property 
or services to domestic violence shelters which qualify for state funding, see § 27-65- 
111. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

Federal Aspects — Displaced homemakers self-sufficiency assistance act, P. L. 
101-554, 29 USCS 2301 et seq. 
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RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where 41 Am. Jur. 2d, Husband and Wife 

assailant and assailed share the same §§ 290 et seq. 

living quarters. 26 A.L.R.3d 1296. 42 Am. Jur. 2d, Infants §§ 13-25. 

Modern status of interspousal tort im- 59 Am. Jur. 2d, Parent and Child 

munity in personal injury and wrongful §§ 120 et seq. 

death actions 92 A.L.R.3d 901. 2 Am Jur ' p roof of Facts 2d> ChiM 

Validity and construction of penal stat- Abuse _ The Battered Child Syndrome, 

ute prohibiting child abuse. 1 A.L.R.4th §§ 35 et ( f of h ^ abuse in 



38. 



juvenile or family court proceeding). 



Admissibility of expert or opinion testi- A T „ r c ^ { OJ n , .,, 

mony on battered wife or battered woman M 3 *"■ *f Proof of Facts 2d, Child 

syndrome. 18 A.L.R.4th 1153. Ne § lec > §§ .** * ^q. (proof of emotional 

Criminal responsibility of husband for " e S lect T u chlld s emotional well-being en- 
rape, or assault to commit rape, on wife, "angered >>y P^ent s disturbed condition). 
24 A L R 4th 105 ^3 ^m. ^ ur - P ro °f °f Facts 2d, Pain and 

Am Jur. 6 Am. Jur. 2d, Assault and Suffering, §§ 1-30. 

Battery §§ 29, 32, 33. CJS. 67A C.J.S., Parent §§ 165 et seq. 

§ 93-21-105. Criteria to qualify for state funding. 

The criteria which must be met by domestic violence shelters to qualify for 
state funding shall include all of the following: 

(a) Geographic distribution throughout the entire state of Mississippi 
requiring that there be at least one (1) shelter in each of the nine (9) districts 
of the Mississippi Highway Safety Patrol as such districts existed on July 1, 
1982, prior to funding more than one (1) shelter in a highway safety patrol 
district. More than one (1) shelter may be funded in a highway safety patrol 
district upon a showing of documented need. 

(b) The shelter's ability to provide services. 

(c) The shelter's ability to secure community support, including written 
endorsements of local officials and organizations. 

(d) The shelter's administrative design and efficiency. However, domes- 
tic violence shelters in existence on the effective date of Sections 93-21-101 
through 93-21-113 which have met the requirements of Section 93-21-107 
shall be given priority in funding. 

SOURCES: Laws, 1983, ch. 502, § 3, eff from and after passage (approved April 
12, 1983). 

Cross References — Exemption from sales tax of sales of tangible personal property 
or services to domestic violence shelters which qualify for state funding, see § 27-65- 
111. 

Protective services for vulnerable adults in Mississippi who are abused, neglected or 
exploited, see §§ 43-47-1 et seq. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 
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§ 93-21-107. Eligibility for funds; requirements. 

(1) To qualify for funds under the provisions of Sections 93-21-101 
through 93-21-113, a domestic violence shelter shall meet all the following 
requirements: 

(a) Be incorporated in the state or recognized by the Secretary of State 
as a private or public nonprofit corporation. Such corporation shall have a 
board of directors and/or an advisory committee who represents the racial, 
ethnic and social economic diversity of the area to be served, including, if 
possible, at least one (1) person who is or has been a victim of domestic 
violence. 

(b) Have designed and developed a program to provide the following 
basic services to victims of domestic violence and their children: 

(i) Shelter on a twenty-four (24) hour a day, seven (7) days a week 
basis. 

(ii) A twenty-four (24) hour, seven (7) days a week switchboard for 
crisis calls. 

(hi) Temporary housing and food facilities. 

(iv) Group support and peer counseling. 

(v) Referrals to existing services in the community and follow-up on 
the outcome of the referrals. 

(vi) A method of referral for medical care, legal assistance and group 
support and counseling of victims of domestic violence. 

(vii) Information regarding reeducation, marriage and family coun- 
seling, job counseling, and training programs, housing referrals, and other 
available social services. 

(viii) A referral program of counseling for the victim and the offender. 

(2) Domestic violence shelters shall establish procedures for admission of 
victims of domestic violence who may seek admission to these shelters on a 
voluntary basis. 

(3) A domestic violence shelter shall not qualify for funds if it discrimi- 
nates in its admissions or provision of services on the basis of race, religion, 
color, age, marital status, national origin or ancestry. 

(4) Not less than twenty-five percent (25%) of the operational cost of a 
domestic violence shelter shall be derived from local revenue sources of the 
local community served by the program. The local contribution may not 
include in-kind contributions. 

(5) A domestic violence shelter receiving state funding under the provi- 
sions of Sections 93-21-101 through 93-21-113 shall not be prohibited from 
accepting gifts, trusts, bequests, grants, endowments, federal funds, other 
special source funds or transfers of property of any kind for the support of that 
shelter program. 

(6) No domestic violence shelter may receive more than Fifty Thousand 
Dollars ($50,000.00) annually from state funding under the provisions of 
Sections 93-21-101 through 93-21-113. 
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(7) A domestic violence shelter shall require persons employed by or 
volunteering services to the shelter to maintain the confidentiality of any 
information that would identify individuals served by the shelter. 

(8) A domestic violence shelter shall provide educational programs relat- 
ing to battered spouses and domestic violence designed for both the community 
at large and/or specialized groups such as hospital personnel and law enforce- 
ment officials. 

(9) No child shall be placed in any domestic violence shelter that receives 
state funding under these provisions of Sections 93-21-101 through 93-21-113, 
and no domestic violence shelter that receives state funding under these 
provisions may admit or accept any child, unless the child is accompanied by 
his parent or guardian and such parent or guardian will remain with the child 
in the shelter until the child leaves or is released from the shelter. However, 
this subsection shall not prevent any rape crisis center from providing care, 
counseling and related services to any child who is a victim of rape, attempted 
rape, sexual battery or attempted sexual battery and who is not accompanied 
by his parent or guardian. 

SOURCES: Laws, 1983, ch. 502, § 4; Laws, 1990, ch. 539, § 3, eff from and after 
October 1, 1990. 

Cross References — Exemption from sales tax of sales of tangible personal property 
or services to domestic violence shelters which qualify for state funding, see § 27-65- 
111. 

Protective services for vulnerable adults in Mississippi who are abused, neglected or 
exploited, see §§ 43-47-1 et seq. 

Priority in state funding to shelters which have met the requirements of this section, 
see § 93-21-105. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

Federal Aspects — Displaced homemakers self-sufficiency assistance act, P. L. 
101-554, 29 USCS 2301 et seq. 

§ 93-21-109. Records withheld from public disclosure. 

Records maintained by domestic violence shelters, except the official 
minutes of the board of directors of the shelter, and financial reports filed as 
required by statute with the board of supervisors or municipal authorities or 
any other agency of government, shall be withheld from public disclosure 
under the provisions of the Mississippi Public Records Act of 1983. 

A resident or staff member of a domestic violence shelter shall not be 
required to disclose the street address or physical location of that shelter to any 
public or private agency. In all cases where the provision of a physical address 
is required, a post office box address for the domestic violence shelter shall be 
deemed sufficient. 

SOURCES: Laws, 1983, ch. 502, § 5; Laws, 2002, ch. 337, § 3, eff from and after 
July 1, 2002. 

Amendment Notes — The 2002 amendment added the second paragraph. 
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Cross References — Mississippi Public Records Act of 1983, generally, see §§ 25- 
61-1 et seq. 

Exemption from sales tax of sales of tangible personal property or services to 
domestic violence shelters which qualify for state funding, see § 27-65-111. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

§ 93-21-111. Annual report. 

A domestic violence shelter that receives funds pursuant to the provisions 
of Sections 93-21-101 through 93-21-113 shall file at a minimum an annual 
report with the commission of budget and accounting and other data reports as 
requested. A copy of the annual report shall also be furnished to the chairmen 
of the pensions, social welfare and public health committee of the Mississippi 
House of Representatives and the public health and welfare committee of the 
Mississippi Senate. The annual report shall include statistics on the number of 
persons served by the shelter, the relationship of the victim of domestic 
violence to the offender, the number of referrals made for medical, psycholog- 
ical, financial, educational, vocational, child care, or legal services, and shall 
include the results of an independent audit. No information contained in the 
report shall identify any person served by the shelter, or enable any person to 
determine the identity of any such person. 

SOURCES: Laws, 1983, ch. 502, § 6, eff from and after passage (approved April 
12, 1983). 

Cross References — Exemption from sales tax of sales of tangible personal property 
or services to domestic violence shelters which qualify for state funding, see § 27-65- 
111. 

Protective services for vulnerable adults in Mississippi who are abused, neglected or 
exploited, see §§ 43-47-1 et seq. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

§ 93-21-113. Reporting criminal acts or omissions to law en- 
forcement personnel; filing charges against offender; plea 
bargaining. 

Domestic violence shelters through their employees and officials shall, on 
every occasion other than the initial request for assistance, report to the 
district attorney, the county attorney, or the appropriate law enforcement 
official or other state agencies any occurrence or instance coming to their 
attention which would involve the commission of a crime or the failure to 
perform or render a service or assistance to a victim of domestic violence when 
required by law to do so. 

Every county attorney, district attorney or other appropriate law enforce- 
ment official who, having had reported to him a case of domestic violence, if the 
facts submitted be sufficient, shall immediately file charges against the 
offender on the behalf of the victim. Such prosecutor may in plea bargaining 
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with the offender enter into an agreement whereby the offender shall receive 
counseling in lieu of further prosecution, and if the offender shall successfully 
attend counseling as agreed upon for the period of time agreed upon, the 
county attorney or district attorney, as the case may be, shall pass such case to 
the file. 

No county attorney or district attorney shall grant such right in plea 
bargaining to the same offender more than once. 

SOURCES: Laws, 1983, ch. 502, § 7, eff from and after passage (approved April 
12, 1983). 

Cross References — Exemption from sales tax of sales of tangible personal property 
or services to domestic violence shelters which qualify for state funding, see § 27-65- 
111. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

JUDICIAL DECISIONS 

1. In general. was in father's custody. DeShaney v. 

County agency had no duty, under due Winnebago County Dep't of Social Servs., 

process clause of Federal Constitution's 489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 

Fourteenth Amendment, to protect child 249 (1989). 
against abuse by his father while child 

RESEARCH REFERENCES 

ALR. Homicide: duty to retreat where 41 Am. Jur. 2d, Husband and Wife 

assailant and assailed share the same §§ 290 et seq. 

living quarters. 26 A.L.R.3d 1296. 42 Am. Jur. 2d, Infants §§ 13-25. 

Modern status of interspousal tort im- 59 Am. Jur. 2d, Parent and Child 

munity in personal injury and wrongful §§ \qq e i se q 

death actions 92 A.L.R.3d 901. 2 ^ Jur * Proof of Facts 2d? Child 

Validity and construction of penal stat- Abuse _ The Battered Child Syndrome, 

ute prohibiting child abuse. 1 A.L.R.4th §§ 35 et seq (proof of phygical abuge in 

' , . .,.,. A j, . . ,. juvenile or family court proceeding). 

Admissibility of expert or opinion testa- 3 ^ j p f f p 2d culd 

mony on battered wife or battered woman XT , . M AA ., , r r '. , 

syndrome. 18 A.L.R.4th 1153. Ne ^ §§ ** et se \. &■«* °f e ™ tlonal 

Criminal responsibility of husband for ^ lect T u chlld s emotional well-being en- 
rape, or assault to commit rape, on wife, ^angered by parent s disturbed condition). 
24 A.L.R.4th 105. 23 Am. Jur. Proof of Facts 2d, Pain and 

Am Jur. 6 Am. Jur. 2d, Assault and Suffering, §§ 1-30. 

Battery §§ 29, 32, 33. CJS. 67A C.J.S., Parent §§ 165 et seq. 

§ 93-21-115. Donations from municipalities to support local 
shelters. 

The governing authorities of any municipality in the state are hereby 
authorized and empowered, in their discretion, to donate annually out of any 
money in the municipal treasury such sums as the governing authorities deem 
advisable to support any domestic violence shelter or rape crisis center 
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operating within or serving its area. For the purposes of this section, "rape 
crisis center" means a place established to provide care, counseling and related 
services to victims of rape, attempted rape, sexual battery or attempted sexual 
battery. 

SOURCES: Laws, 1983, ch. 502, § 9; Laws, 1990, ch. 539, § 1, eff from and after 
October 1, 1990. 

Cross References — Donations by county board of supervisors to support local 
domestic violence shelters, see § 19-5-93. 

Protective services for vulnerable adults in Mississippi who are abused, neglected or 
exploited, see §§ 43-47-1 et seq. 

Establishment of "Victims of Domestic Violence Fund" and expenditure of monies 
from such fund, see § 93-21-117. 

ATTORNEY GENERAL OPINIONS 

Although a Drug Task Force may not violence shelter as they see fit under Sec- 
make a donation of funds or property, the tions 19-5-93(o) and 93-21-115. Pacific, 
counties and cities making up the Task June 28, 1995, A.G. Op. #95-0329. 
Force may contribute funds to a domestic 

§ 93-21-117. Victims of Domestic Violence Fund. 

There is hereby created in the State Treasury a special fund to be known 
as the "Victims of Domestic Violence Fund." The circuit clerks of the state shall 
deposit in such fund on a monthly basis the additional fee charged and 
collected for marriage licenses under the provisions of Section 25-7-13, 
Mississippi Code of 1972. In addition, all other monies received from every 
source for the support of the program for victims of domestic violence, 
established by Sections 93-21-101 through 93-21-113, shall be deposited in the 
"Victims of Domestic Violence Fund." The monies in the fund shall be used by 
the State Department of Health solely for funding and administering domestic 
violence shelters under the provisions of Sections 93-21-101 through 93-21- 
113, in such amounts as the Legislature may appropriate to the department for 
the program for victims of domestic violence established by Sections 93-21-101 
through 93-21-113. Not more than ten percent (10%) of the monies in the 
"Victims of Domestic Violence Fund" shall be appropriated to the State 
Department of Health for the administration of domestic violence shelters. 

SOURCES: Laws, 1985, ch. 461, § 1, eff from and after October 1, 1985. 

Article 5. 
Children's Trust Fund Act. 

Sec. 

93-21-301. Short Title. 
93-21-303. Declaration of policy. 

93-21-305. Fund established; source of funds; interest; disbursements; purpose of 
fund. 
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93-21-307. Administration of fund; powers and duties of Division of Family and 

Children's Services. 
93-21-309. Purposes for which grants or loans may be made from fund. 
93-21-311. Criteria for making grant or loan. 

§ 93-21-301. Short Title. 

Sections 93-21-301 through 93-21-311 shall be known as the "Children's 
Trust Fund Act of 1989." 

SOURCES: Laws, 1989, ch. 509, § 1, eff from and after July 1, 1989. 

Cross References — Additional fee for each original and each copy of a birth 
certificate to be deposited into the Mississippi Children's Trust Fund, see § 41-57-11. 

§ 93-21-303. Declaration of policy. 

The Legislature of the State of Mississippi finds and declares the policy of 
this state as follows: 

(a) The children of Mississippi are its single greatest resource and our 
children require the utmost protection to guard their future and the future 
of this state; 

(b) Child abuse and neglect are a threat to the family unit and impose 
major expenses on society in addition to the individual and collective damage 
on the children of this state; 

(c) There is a need to assist private and public agencies in identifying 
and establishing community-based educational and service programs for the 
prevention of child abuse and neglect; 

(d) An increase in educational, service and prevention programs will 
assist in breaking the cycle of child abuse and neglect and will assist in 
reducing the breakdown of families and thus reduce the need for state 
assistance and intervention and state expenses; and 

(e) Programs to prevent child abuse and neglect should be partnerships 
between citizens, local communities and the State of Mississippi. 

SOURCES: Laws, 1989, ch. 509, § 2, eff from and after July 1, 1989. 

Cross References — Additional fee for each original and each copy of a birth 
certificate to be deposited into the Mississippi Children's Trust Fund, see § 41-57-11. 

§ 93-21-305. Fund established; source of funds; interest; dis- 
bursements; purpose of fund. 

(1) There is hereby established in the State Treasury a special fund to be 
known as the "Mississippi Children's Trust Fund." 

(2) The fund shall consist of any monies appropriated to the fund by the 
Legislature, any donations, gifts and grants from any source, receipts from the 
birth certificate fees as provided by subsection (2) of Section 41-57-11, and any 
other monies which may be received from any other source or which may be 
hereafter provided by law. 
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(3) Monies in the fund shall be used only for the purposes set forth in 
Sections 93-21-301 through 93-21-311. Interest earned on the investment of 
monies in the fund shall be returned and deposited to the credit of the fund. 

(4) Disbursements of money from the fund shall be on the authorization of 
the Division of Family and Children's Services of the State Department of 
Public Welfare. 

(5) The primary purpose of the fund is to encourage and provide financial 
assistance in the provision of direct services to prevent child abuse and neglect. 

SOURCES: Laws, 1989, ch. 509, § 3, eff from and after July 1, 1989. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Cross References — Additional fee for each original and each copy of a birth 
certificate to be deposited into the Mississippi Children's Trust Fund, see § 41-57-11. 

§ 93-21-307. Administration of fund; powers and duties of 
Division of Family and Children's Services. 

The administration of the Mississippi Children's Trust Fund shall be 
vested in the Division of Family and Children's Services of the State Depart- 
ment of Public Welfare. In carrying out the provisions of Sections 93-21-301 
through 93-21-311, the Division of Family and Children's Services shall have 
the following powers and duties: 

(a) To assist in developing programs aimed at discovering and prevent- 
ing the many factors causing child abuse and neglect; 

(b) To prepare and disseminate, including the presentation of, educa- 
tional programs and materials on child abuse and neglect; 

(c) To provide educational programs for professionals required by law to 
make reports of child abuse and neglect; 

(d) To help coordinate child protective services at the state, regional and 
local levels with the efforts of other state and voluntary social, medical and 
legal agencies; 

(e) To provide advocacy for children in public and private state and local 
agencies affecting children; 

(f) To encourage citizen and community awareness as to the needs and 
problems of children; 

(g) To facilitate the exchange of information between groups concerned 
with families and children; 

(h) To consult with state departments, agencies, commissions and 
boards to help determine the probable effectiveness, fiscal soundness and 
need for proposed educational and service programs for the prevention of 
child abuse and neglect; 

(i) To adopt rules and regulations, subject to approval of the State 
Board of Public Welfare, in accordance with the Administrative Procedures 
Law to discharge its responsibilities; 

(j) To report annually, through the annual report of the State Depart- 
ment of Public Welfare, to the Governor and the Legislature concerning the 
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division's activities under Sections 93-21-301 through 93-21-311 and the 
effectiveness of those activities in fostering the prevention of child abuse and 
neglect; 

(k) To recommend to the Governor and the Legislature changes in state 
programs, statutes, policies and standards which will reduce child abuse and 
neglect, improve coordination among state agencies which provide services 
to prevent abuse and neglect, improve the condition of children and assist 
parents and guardians; 

(I) To evaluate and strengthen all local, regional and state programs 
dealing with child abuse and neglect; 

(m) To prepare and submit annually to the Governor and the Legisla- 
ture reports evaluating the level and quality of all programs, services and 
facilities provided to children by state agencies; 

(n) To contract with public or private nonprofit institutions, organiza- 
tions, agencies or schools or with qualified individuals for the establishment 
of community-based educational and service programs designed to reduce 
the occurrence of child abuse and neglect; 

(o) To determine the eligibility of programs applying for financial 
assistance and to make grants and loans from the fund for the purposes set 
forth in Sections 93-21-301 through 93-21-311; 

(p) To develop, within one (1) year after July 1, 1989, a state plan for the 
distribution of funds from the trust fund which shall assure that an equal 
opportunity exists for establishment of prevention programs and for receipt 
of trust fund money among all geographic areas in this state, and to submit 
the plan to the Governor and the Legislature and annually thereafter submit 
revisions thereto as needed; 

(q) To provide for the coordination and exchange of information on the 
establishment and maintenance of local prevention programs; 

(r) To develop and publicize criteria for the receipt of trust fund money 
by eligible local prevention programs; 

(s) To enter into contracts with public or private agencies to fulfill the 
requirements of Sections 93-21-301 through 93-21-311; and 

(t) Review, monitor and approve the expenditure of trust fund money by 
eligible local programs. 

SOURCES: Laws, 1989, ch. 509, § 4, eff from and after July 1, 1989. 

Editor's Note — Section 43-1-1 provides that the term "State Department of Public 
Welfare" shall mean the Department of Human Services. 

Cross References — Additional fee for each original and each copy of a birth 
certificate to be deposited into the Mississippi Children's Trust Fund, see § 41-57-11. 

§ 93-21-309. Purposes for which grants or loans may be made 
from fund. 

(1) The division may authorize the disbursement of money in the trust 
fund in the form of grants or loans for the following purposes, which are listed 
in order of preference for expenditure: 
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(a) To assist a community private, nonprofit organization or a local 
public organization or agency in the establishment and operation of a 
program or service for the prevention of child abuse and neglect; 

(b) To assist in the expansion of an existing community program or 
service for the prevention of child abuse and neglect; 

(c) To assist a community private, nonprofit organization or a local 
public organization or agency in the establishment and operation of an 
educational program regarding the problems of child abuse and neglect and 
the problems of families and children; 

(d) To assist in the expansion of an existing community educational 
program regarding the problems of child abuse and neglect and the problems 
of families and children; 

(e) To study and evaluate community-based prevention programs, 
projects or services and educational programs for the problems of families 
and children; and 

(f) Any other similar and related programs, projects, services and 
educational programs that the division declares will implement the purposes 
and provisions of Sections 93-21-301 through 93-21-311. 

(2) For the purposes of this section, the term "educational programs" 
includes instructional and demonstration projects the main purpose of which 
is to disseminate information and techniques for the prevention of child abuse 
and neglect and the prevention of problems of families and children. 

(3) No money in the trust fund shall be expended to provide services, 
counseling or direct assistance for the voluntary termination of any pregnancy. 

SOURCES: Laws, 1989, ch. 509, § 5, eff from and after July 1, 1989. 

Cross References — Additional fee for each original and each copy of a birth 
certificate to be deposited into the Mississippi Children's Trust Fund, see § 41-57-11. 

§ 93-21-311. Criteria for making grant or loan. 

In making grants or loans from the trust fund, the division shall consider 
the degree to which the applicant's proposal meets the following criteria: 

(a) Has as its primary purpose the development and facilitation of a 
community-based prevention program in a specific geographical area, which 
program shall utilize trained volunteers and existing community resources 
where practicable; 

(b) Is administered by an organization or group which is composed of or 
has participation by the county department of public welfare, the county 
health department, the youth court or chancery court, the office of the 
district attorney, county or municipal law enforcement personnel, county or 
municipal school officials, local public or private organizations or agencies 
which provide programs or services for the prevention of child abuse and 
neglect and educational programs for the prevention of problems of families 
and children; and 

(c) Demonstrates a willingness and ability and has a plan to provide 
prevention program models and consultations to appropriate organizations 
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within the community regarding prevention program development and 
maintenance. 

SOURCES: Laws, 1989, ch. 509, § 6, eff from and after July 1, 1989. 

Cross References — Additional fee for each original and each copy of a birth 
certificate to be deposited into the Mississippi Children's Trust Fund, see § 41-57-11. 
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CHAPTER 22 

Uniform Interstate Enforcement of Domestic Violence Protection 

Orders 

Sec. 

93-22-1. Short title. 

93-22-3. Definitions. 

93-22-5. Judicial enforcement of order. 

93-22-7. Nonjudicial enforcement of order. 

93-22-9. Registration of order. 

93-22-11. Immunity. 

93-22-13. Transitional provision. 

93-22-15. Other remedies. 

93-22-17. Severability clause. 

§ 93-22-1. Short title. 

The provisions of this chapter may be cited as the Uniform Interstate 
Enforcement of Domestic Violence Protection Orders Act. 

SOURCES: Laws, 2004, ch. 566, § 1, eff from and after July 1, 2004. 

Editor's Note — Laws, 2004, ch. 566, § 12, provides: 

"SECTION 12. The provisions of Sections 1 through 9 of this act shall be codified as 
a separate chapter in Title 93, Mississippi Code of 1972." 

§ 93-22-3. Definitions. 

The following words and phrases shall have the meanings ascribed in this 
section unless the context clearly indicates otherwise: 

(a) "Foreign protection order" means a protection order issued by a 
tribunal of another state. 

(b) "Issuing state" means the state whose tribunal issues a protection 
order. 

(c) "Mutual foreign protection order" means a foreign protection order 
that includes provisions issued in favor of both the protected individual 
seeking enforcement of the order and the respondent. 

(d) "Protected individual" means an individual protected by a protection 
order. 

(e) "Protection order" means an injunction or other order, issued by a 
tribunal under the domestic violence laws, family violence laws or anti- 
stalking laws of the issuing state, to prevent an individual from engaging in 
violent or threatening acts against, harassment of, contact or communica- 
tion with, or physical proximity to another individual. 

(f) "Respondent" means the individual against whom enforcement of a 
protection order is sought. 

(g) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. The term includes 
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an American Indian tribe or band that has jurisdiction to issue protection 
orders. 

(h) "Tribunal" means a court, agency, or other entity authorized by law 
to issue or modify a protection order. 

SOURCES: Laws, 2004, ch. 566, § 2, eff from and after July 1, 2004. 

§ 93-22-5. Judicial enforcement of order. 

(1) A tribunal of this state shall enforce the terms of a valid foreign 
protection order, including terms that provide relief that a tribunal of this state 
would lack power to provide but for this section. A tribunal of this state shall 
enforce a valid foreign protection order issued by a tribunal, whether the order 
was obtained by independent action or in another proceeding, if it is an order 
issued in response to a complaint, petition, or motion filed by or on behalf of an 
individual seeking protection. A tribunal of this state may not enforce an order 
issued by a tribunal that does not recognize the standing of a protected 
individual to seek enforcement of the order. In a proceeding to enforce a foreign 
protection order, the tribunal shall follow the procedures of this state for the 
enforcement of protection orders. 

(2) A tribunal of this state shall enforce the provisions of a valid foreign 
protection order which governs custody and visitation. The custody and 
visitation provisions of the order must have been issued in accordance with the 
jurisdictional requirements governing the issuance of custody and visitation 
orders in the issuing state. 

(3) A tribunal of this state may not enforce under this chapter an order 
or provision of an order with respect to support. 

(4) A protection order is valid if it: 

(a) Identifies the protected individual and the respondent; 

(b) Is in effect at the time enforcement is being sought; 

(c) Was issued by a tribunal that had jurisdiction over the parties and 
matter under the law of the issuing state; and 

(d) Was issued after the respondent was provided with reasonable 
notice and had an opportunity to be heard before the tribunal issued the 
order or, in the case of an order ex parte, the respondent was given notice 
and afforded an opportunity to be heard within a reasonable time after the 
issuing of the order, consistent with the rights of the respondent to due 
process. 

(5) A person authorized under the law of this state to seek enforcement 
of a foreign protection order establishes a prima facie case for its validity by 
presenting an order valid on its face. 

(6) Absence of any of the criteria for validity of a foreign protection 
order is an affirmative defense in an action seeking enforcement of the order. 

(7) A tribunal of this state may enforce the provisions of a mutual 
foreign protection order which favor a respondent only if: 

(a) The respondent filed a written pleading seeking a protection order 
from the tribunal of the issuing state; and 
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(b) The tribunal of the issuing state made specific findings in favor of 
the respondent. 

SOURCES: Laws, 2004, ch. 566, § 3, eff from and after July 1, 2004. 

§ 93-22-7. Nonjudicial enforcement of order. 

(1) A law enforcement officer of this state, upon determining that there is 
probable cause to believe that a valid foreign protection order exists and that 
the order has been violated, shall enforce the order as if it were the order of a 
tribunal of this state. Presentation of a protection order that identifies both the 
protected individual and the respondent, and on its face is in effect at the time 
enforcement is being sought, constitutes probable cause to believe that a valid 
foreign protection order exists. For the purposes of this section, the protection 
order may be inscribed on a tangible medium or may have been stored in an 
electronic or other medium if it is retrievable in perceivable form. Presentation 
of a certified copy of a protection order is not required for enforcement. 

(2) If the protection order is not presented, the officer may consider other 
information in determining whether there is probable cause to believe that a 
valid foreign protection order exists. 

(3) If a law enforcement officer of this state determines that an otherwise 
valid foreign protection order cannot be enforced because the respondent has 
not been notified or served with the order, the officer shall inform the 
respondent of the order and make a reasonable effort to serve the order upon 
the respondent. After informing the respondent and serving the order, the 
officer shall allow the respondent a reasonable opportunity to comply with the 
order before enforcing the order. 

(4) Registration or filing of an order in this state is not required for the 
enforcement of a valid foreign protection order under the provisions of this 
chapter. 

SOURCES: Laws, 2004, ch. 566, § 4, eff from and after July 1, 2004. 

§ 93-22-9. Registration of order. 

(1) Any individual may register a foreign protection order in this state. To 
register a foreign protection order, an individual shall: 

(a) Present a certified copy of the order to the chancery clerk's office of 
any county in this state; or 

(b) Present a certified copy of the order to the Department of Human 
Services and request that the order be registered. 

(2) Upon receipt of a protection order, the chancery clerk shall register the 
order in accordance with this section. After the order is registered, the 
chancery clerk shall furnish to the individual registering the order a certified 
copy of the registered order. 

(3) The Department of Human Services shall be responsible for the 
registration of foreign protection orders, and it shall register an order upon 
presentation of a copy of a protection order which has been certified by the 

786 



Interstate Enforcement of Domestic Violence Orders § 93-22-17 

issuing state. A registered foreign protection order which is inaccurate or is not 
in effect at the time of registration shall be corrected or removed from the 
registry in accordance with the law of this state. 

(4) An individual registering a foreign protection order shall file an 
affidavit by the protected individual that, to the best of the individual's 
knowledge, the order is in effect at the time of the registration. 

(5) A foreign protection order registered under this chapter may be 
entered in any existing state or federal registries of protection orders, in 
accordance with state or federal law. 

SOURCES: Laws, 2004, ch. 566, § 5, eff from and after July 1, 2004. 

§ 93-22-11. Immunity. 

This state or a local governmental agency, or a law enforcement officer, 
prosecuting attorney, clerk of court, or any state or local governmental official 
acting in an official capacity, is immune from civil and criminal liability for an 
act or omission arising out of the registration or enforcement of a foreign 
protection order or the detention or arrest of an alleged violator of a foreign 
protection order if the act or omission is done in good faith in an effort to 
comply with this chapter. 

SOURCES: Laws, 2004, ch. 566, § 6, eff from and after July 1, 2004. 

§ 93-22-13. Transitional provision. 

This chapter applies to any protection order issued before July 1, 2004, 
including any continuing action for enforcement of a foreign protection order 
commenced before July 1, 2004. A request for enforcement of a foreign 
protection order brought on or after July 1, 2004 for violations of a foreign 
protection order occurring before July 1, 2004, is governed by the provisions of 
this chapter. 

SOURCES: Laws, 2004, ch. 566, § 7, eff from and after July 1, 2004. 

§ 93-22-15. Other remedies. 

Pursuit of remedies under this chapter does not preclude a protected 
individual from pursuing other legal or equitable remedies against the 
respondent. 

SOURCES: Laws, 2004, ch. 566, § 8, eff from and after July 1, 2004. 

§ 93-22-17. Severability clause. 

If any provision of this chapter or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or 
applications of this chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this chapter are 
severable. 

SOURCES: Laws, 2004, ch. 566, § 9, eff from and after July 1, 2004. 
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CHAPTER 23 

Uniform Child Custody Jurisdiction Act 
[Repealed] 



§ 



[Laws, 1982, ch. 414, § 
[Laws, 1982, ch. 414, § 
[Laws, 1982, ch. 414, § 
[Laws, 1982, ch. 414, § 
[Laws, 1982, ch. 414, 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982, ch 
. [Laws, 1982, ch 
. [Laws, 1982, ch 
. [Laws, 1982, ch 
. [Laws, 1982, ch 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 
. [Laws, 1982 



eff from and after July 1. 
eff from and after July 1, 
eff from and after July 1, 
eff from and after July 1, 



Sec. 

93-23-1 through 93-23-47. Repealed. 

§§ 93-23-1 through 93-23-47. Repealed. 

Repealed by Laws, 2004, ch. 519, § 39 eff July 1, 2004. 
§ 93-23-1. [Laws, 1982, ch. 414, §§ 1 through 24, eff from and after July 
1, 1982.] 

§ 93-23-3. 

93-23-5. 

93-23-7. 

93-23-9. 

93-23-11 

93-23-13 

93-23-15 

93-23-17 

93-23-19 

93-23-21 

93-23-23 

93-23-25 

93-23-27 

93-23-29 

93-23-31 

93-23-33 

93-23-35 

93-23-37 

93-23-39 
§ 93-23-41 
§ 93-23-43 
§ 93-23-45 
§ 93-23-47 



1982.] 

1982.] 

1982.] 

1982.] 

§ 6, eff from and after July 1, 1982.] 

ch. 414, § 7, eff from and after July 1, 1982.] 

ch. 414, § 8, eff from and after July 1, 1982.] 

414, § 9, eff from and after July 1, 1982.] 
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ch. 414, § 
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414, § 

414, § 
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414, § 
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414, § 

414, § 

ch. 414, § 

ch. 414, § 

ch. 414, § 

ch. 414, § 



ch 
ch 
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ch 
ch 



10, eff from and after July 

11, eff from and after July 

12, eff from and after July 

13, eff from and after July 

14, eff from and after July 

15, eff from and after July 

16, eff from and after July 

17, eff from and after July 1 

18, eff from and after July 1 

19, eff from and after July 1 

20, eff from and after July 1 

21, eff from and after July 1 

22, eff from and after July 1 

23, eff from and after July 1 

24, eff from and after July 1 



1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 
1982.] 



Editor's Note — Former §§ 93-23-1 through 93-23-47 was entitled the Uniform 
Child Custody Jurisdiction Act. For present similar provisions, see the Uniform Child 
Custody Jurisdiction and Enforcement Act, §§ 93-27-101 et seq. 
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CHAPTER 25 
Uniform Interstate Family Support Act 

General Provisions 93-25-1 

Jurisdiction 93-25-9 

Civil Provisions of General Application 93-25-27 

Establishment of Support Order 93-25-65 

Enforcement of Out-of-State Order 93-25-67 

Registered Support Orders 93-25-81 

Determination of Parentage 93-25-109 

Interstate Rendition 93-25-111 

Miscellaneous Provisions 93-25-115 

GENERAL PROVISIONS 



Sec. 




93-25-1. 


Short title. 


93-25-3. 


Definitions. 


93-25-5. 


Tribunal of state. 


93-25-7. 


Remedies cumulative. 



§ 93-25-1. Short title. 

Sections 93-25-1 through 93-25-117 may be cited as the "Uniform Inter- 
state Family Support Act." 

SOURCES: Laws, 1997, ch. 588, § 129, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Comparable Laws from other States — Alabama Code, §§ 30-3A-101 through 
30-3A-906. 

Arkansas Code Annotated, §§ 9-17-101 through 9-17-902. 

Georgia Code Annotated, §§ 19-11-100 through 19-11-191. 

Louisiana Statutes Annotated, Children's Code Arts. 1301.1 through 1308.2. 

Tennessee Code Annotated, §§ 36-5-2001 through 36-5-2902. 

Texas Family Code, §§ 159.001 through 159.902. 

JUDICIAL DECISIONS 

1. Applicability. child support orders entered after the 

There is nothing within the language of adoption of reciprocal statutes may be 

the act that indicates a legislative intent enforced pursuant to the act. Department 

that the act not apply to all support orders of Human Servs. v. Shelnut, 772 So. 2d 

registered in Mississippi after the date of 1041 (Miss. 2000). 
the act, and it is not the case that only 
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RESEARCH REFERENCES 

ALR. Construction and application of Family Law Clause Library - CD Rom 

Uniform Interstate Family Support Act. (Matthew Bender). 

90 A.L.R.5th 1. Principles of the Law of Family Disso- 

Am Jur. 23 Am. Jur. 2d, Desertion and lution: Analysis and Recommendations - 

Nonsupport § 71 et seq. American Law Institute (Matthew 

Law Reviews. Bell, Child Support Or- Bender), 

ders: The Common Law Framework - Gold-Bikin, Kolodny, Koritzinsky, 

Part II, 69 Miss. L.J. 1063 (Spring, 2000). Stark> Divorce Practice Handbook 

Practice References. Family Law Lit- (Michie) 

f?"° n ^ e ^l°^:2™°^Rr Child Custody and Visitation Law and 



Practice (Matthew Bender). 



idence, Trial Practice (Matthew Bender) 

Rutkin, Family Law and Practice (Mat- 
thew Bender). 

§ 93-25-3. Definitions. 

For purposes of Sections 93-25-1 through 93-25-117, the following words 
and phrases shall have the meanings ascribed herein, unless the context 
clearly indicates otherwise: 

(a) "Child" means an individual, whether over or under the age of 
majority, who is or is alleged to be owed a duty of support by the individual's 
parent or who is or is alleged to be the beneficiary of a support order directed 
to the parent. 

(b) "Child support order" means a support order for a child, including a 
child who has attained the age of majority under the law of the issuing state. 

(c) "Duty of support" means an obligation imposed or imposable by law 
to provide support for a child, spouse or former spouse, including an 
unsatisfied obligation to provide support. 

(d) "Home state" means the state in which a child lived with a parent or 
a person acting as parent for at least six (6) consecutive months immediately 
preceding the time of filing of a petition or comparable pleading for support 
and, if a child is less than six (6) months old, the state in which the child 
lived from birth with any of them. A period of temporary absence of any of 
them is counted as part of the six-month or other period. 

(e) "Income" includes earnings or periodic entitlements to money from 
any source and any other property subject to withholding for support under 
the laws of this state. 

(f) "Income-withholding order" means an order or other legal process 
directed to an obligor's employer or other debtor, as defined by Sections 
93-11-101 through 93-11-119, Mississippi Code of 1972, to withhold support 
from the income of the obligor. 

(g) "Initiating state" means a state from which a proceeding is for- 
warded or in which a proceeding is filed for forwarding to a responding state 
under this chapter or a law or procedure substantially similar to this 
chapter. 

(h) "Initiating tribunal" means the authorized tribunal in an initiating 
state. 
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(i) "Issuing state" means the state in which a tribunal issues a support 
order or renders a judgment determining parentage. 

(j) "Issuing tribunal" means the tribunal that issues a support order or 
renders a judgment determining parentage. 

(k) "Law" includes decisional and statutory law and rules and regula- 
tions having the force of law. 
(/) "Obligee" means: 

(i) An individual to whom a duty of support is or is alleged to be owed 
or in whose favor a support order has been issued or a judgment 
determining parentage has been rendered; 

(ii) A state or political subdivision to which the rights under a duty of 

support or support order have been assigned or which has independent 

claims based on financial assistance provided to an individual obligee; or 

(hi) An individual seeking a judgment determining parentage of the 

individual's child. 

(m) "Obligor" means an individual or the estate of a decedent: 
(i) Who owes or is alleged to owe a duty of support; 
(ii) Who is alleged but has not been adjudicated to be a parent of a 
child; or 

(hi) Who is liable under a support order. 
(n) "Person" means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency, or instrumentality, public 
corporation, or any other legal or commercial entity. 

(o) "Record" means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form. 

(p) "Register" means to record a support order or judgment determining 
parentage in a court of this state having jurisdiction. 

(q) "Registering tribunal" means a tribunal in which a support order is 
registered. 

(r) "Responding state" means a state in which a proceeding is filed or to 
which a proceeding is forwarded for filing from an initiating state under this 
chapter or a law or procedure substantially similar to this chapter, the 
Uniform Reciprocal Enforcement of Support Act, or the Revised Uniform 
Reciprocal Enforcement of Support Act. 

(s) "Responding tribunal" means the authorized tribunal in a respond- 
ing state. 

(t) "Spousal-support order" means a support order for a spouse or 
former spouse of the obligor. 

(u) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands or any territory or insular 
possession subject to the jurisdiction of the United States. The term "state" 
includes: 

(i) An Indian tribe; and 

(ii) A foreign country or political subdivision jurisdiction that: has 
been declared to be a foreign reciprocating country or political subdivision 
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under federal law; has established a reciprocal arrangement for child 
support with this state; has enacted a law or established procedures for 
issuance and enforcement of support orders which are substantially 
similar to the procedures under this chapter. 

(v) "Support enforcement agency" means a public official or agency 
authorized to seek: 

(i) Enforcement of support orders or laws relating to the duty of 
support; 

(ii) Establishment or modification of child support; 
(hi) Determination of parentage; 
(iv) Location of obligors or their assets; or 
(v) Determination of the controlling child support order. 
(w) "Support order" means a judgment, decree or order, whether tem- 
porary, final or subject to modification, for the benefit of a child, a spouse or 
a former spouse, which provides for monetary support, health care, 
arrearages or reimbursement and may include related costs and fees, 
interest, income withholding, attorney's fees and other relief. 

(x) "Tribunal" means a court, administrative agency or quasi-judicial 
entity authorized to establish, enforce or modify support orders or to 
determine parentage. 

SOURCES: Laws, 1997, ch. 588, § 72; Laws, 2004, ch. 406, § 1, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-5. Tribunal of state. 

The chancery courts, circuit and county courts, family courts and tribal 
courts are the tribunals of this state. 

SOURCES: Laws, 1997, ch. 588, § 73, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Laws, 1999, ch. 432, § 1, provides that: 

"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 
Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 
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RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-7. Remedies cumulative. 

(1) Remedies provided by this chapter are cumulative and do not affect 
the availability of remedies under other law, including the recognition of a 
foreign support order on the basis of comity 

(2) This chapter does not: 

(a) Provide the exclusive method of establishing or enforcing a support 
order under the law of this state; or 

(b) Grant a tribunal of this state jurisdiction to render judgment or 
issue an order relating to child custody and visitation in a proceeding under 
this chapter. 

SOURCES: Laws, 1997, ch. 588, § 74; Laws, 2004, ch. 406, § 2, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

JURISDICTION 

Sec. 

93-25-9. Bases for jurisdiction over nonresident. 

93-25-11. Duration of personal jurisdiction. 

93-25-13. Initiating and responding tribunal of state. 

93-25-15. Simultaneous proceedings in another state. 

93-25-17. Continuing, exclusive jurisdiction. 

93-25-19. Enforcement and modification of support order by tribunal having 

continuing jurisdiction. 

93-25-21. Recognition of controlling child support order. 

93-25-23. Multiple child support orders for two or more obligees. 

93-25-25. Credit for payments. 

93-25-26. Mississippi tribunal exercising personal jurisdiction over nonresident 

may seek assistance from another state. 

93-25-26.1. Jurisdiction to modify spousal support orders. 

§ 93-25-9. Bases for jurisdiction over nonresident. 

In a proceeding to establish or enforce a support order or to determine 
parentage, a tribunal of this state may exercise personal jurisdiction over a 
nonresident individual or the individual's guardian or conservator if: 
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(a) The individual is personally served with process within this state; 

(b) The individual submits to the jurisdiction of this state by consent, by 
entering a general appearance or by filing a responsive document having the 
effect of waiving any contest to personal jurisdiction; 

(c) The individual resided with the child in this state; 

(d) The individual resided in this state and provided prenatal expenses 
or support for the child; 

(e) The child resides in this state as a result of the acts or directives of 
the individual; 

(f) The individual engaged in sexual intercourse in this state and the 
child may have been conceived by that act of intercourse; 

(g) The individual asserted parentage as provided by law; or 

(h) There is any other basis consistent with the Constitutions of this 

state and the United States for the exercise of personal jurisdiction. 

Unless Section 93-25-101 or 93-25-107 applies, the bases of personal 

jurisdiction set forth in this section may not be used to acquire jurisdiction for 

a tribunal of this state to modify a child support order issued by a tribunal of 

another state. 

SOURCES: Laws, 1997, ch. 588, § 75; Laws, 2004, ch. 406, § 3, eff from and after 
July 1, 2004. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in paragraph (d). The words "provided parental expenses" 
were changed to "provided prenatal expenses". The Joint Committee ratified the 
correction at its May 20, 1998 meeting. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Amendment Notes — The 2004 amendment substituted "proceeding to establish or 
enforce a support order" for "establish, enforce or modify a support order" in the 
introductory paragraph; and added the last undesignated paragraph. 

JUDICIAL DECISIONS 

1. In general. ex-husband resided in Texas when the 

Mississippi trial court lacked subject wife filed the action, because continuing 

matter jurisdiction over a petition brought exclusive jurisdiction remained with the 

by an ex- wife residing in Mississippi who State of Texas under the provisions of the 

sought to enforce and modify the child Uniform Interstate Family Support Act. 

support provisions of a divorce decree en- Gowdey v. Gowdey, 825 So. 2d 67 (Miss. 

tered by the State of Texas, where the Ct. App. 2002). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-11. Duration of personal jurisdiction. 

Personal jurisdiction acquired by a tribunal of this state in a proceeding 
under this chapter or other law of this state relating to a support order 
continues as long as a tribunal of this state has continuing, exclusive 
jurisdiction to modify its order or continuing jurisdiction to enforce its order as 
provided by Sections 93-25-17, 93-25-19 and 93-25-26.1. 

SOURCES: Laws, 1997, ch. 588, § 76; Laws, 2004, ch. 406, § 4, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-13. Initiating and responding tribunal of state. 

Under this chapter, a tribunal of this state may serve as an initiating 
tribunal to forward proceedings to another state and as a responding tribunal 
for proceedings initiated in another state. 

SOURCES: Laws, 1997, ch. 588, § 77, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-15. Simultaneous proceedings in another state. 

(1) A tribunal of this state may exercise jurisdiction to establish a support 
order if the petition or comparable pleading is filed after a petition or 
comparable pleading is filed in another state only if: 

(a) The petition or comparable pleading in this state is filed before the 
expiration of the time allowed in the other state for filing a responsive 
pleading challenging the exercise of jurisdiction by the other state; 

(b) The contesting party timely challenges the exercise of jurisdiction in 
the other state; and 

(c) If relevant, this state is the home state of the child. 
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(2) A tribunal of this state may not exercise jurisdiction to establish a 
support order if the petition or comparable pleading is filed before a petition or 
comparable pleading is filed in another state if: 

(a) The petition or comparable pleading in the other state is filed before 
the expiration of the time allowed in this state for filing a responsive 
pleading challenging the exercise of jurisdiction by this state; 

(b) The contesting party timely challenges the exercise of jurisdiction in 
this state; and 

(c) If relevant, the other state is the home state of the child. 

SOURCES: Laws, 1997, ch. 588, § 78, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-17. Continuing, exclusive jurisdiction. 

(1) A tribunal of this state that has issued a support order consistent with 
the law of this state has and shall exercise continuing, exclusive jurisdiction to 
modify its child support order if the order is the controlling order and: 

(a) At the time of the filing of a request for modification this state is the 
residence of the obligor, the individual obligee, or the child for whose benefit 
the support order is issued; or 

(b) Even if this state is not the residence of the obligor, the individual 
obligee, or the child for whose benefit the support order is issued, the parties 
consent in a record or in open court that the tribunal of this state may 
continue to exercise its jurisdiction to modify its order. 

(2) A tribunal of this state that has issued a child support order consistent 
with the law of this state may not exercise continuing exclusive jurisdiction to 
modify the order if: 

(a) All of the parties who are individuals file consent in a record with 
the tribunal of this state that a tribunal of another state with jurisdiction 
over at least one (1) of the parties who is an individual or that is located in 
the state of residence of the child may modify the order and assume 
continuing, exclusive jurisdiction; or 

(b) Its order is not the controlling order. 

(3) If a tribunal of another state has issued a child support order pursuant 
to this chapter or to a law substantially similar to this chapter which modifies 
a child support order of a tribunal of the state, tribunals of this state shall 
recognize the continuing, exclusive jurisdiction of the tribunal of the other 
state. 
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(4) A tribunal of this state which lacks continuing, exclusive jurisdiction 
to modify a child support order may serve as an initiating tribunal to request 
a tribunal of another state to modify a support order issued in that state. 

(5) A temporary support order issued ex parte or pending resolution of a 
jurisdictional conflict does not create continuing, exclusive jurisdiction in the 
issuing tribunal. 

SOURCES: Laws, 1997, ch. 588, § 79; Laws, 2004, ch. 406, § 5, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

JUDICIAL DECISIONS 

1. In general. band's child support obligation were not 
Mississippi trial court lacked subject enforceable where the former wife and the 
matter jurisdiction over a petition brought parties' minor child still resided in Missis- 
by an ex-wife residing in Mississippi who sippi, the original divorce decree was en- 
sought to enforce and modify the child tered in Mississippi, and the former wife 
support provisions of a divorce decree en- never filed a written consent to North 
tered by the State of Texas, where the Carolina's assumption of jurisdiction with 
ex-husband resided in Texas when the any court in Mississippi. Thrift v. Thrift, 
wife filed the action, because continuing 760 So. 2d 732 (Miss. 2000). 
exclusive jurisdiction remained with the The fact that a temporary child support 
State of Texas under the provisions of the order was issued by the Mississippi chan- 
Uniform Interstate Family Support Act. eery court during the pendency of a di- 
Gowdey v. Gowdey, 825 So. 2d 67 (Miss, vorce proceeding did not create continu- 
Ct. App. 2002). ing, exclusive jurisdiction in the issuing 
Orders entered by a North Carolina tribunal. Peters v. Peters, 744 So. 2d 803 
court which decreased the former hus- (Miss. Ct. App. 1999). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-19. Enforcement and modification of support order 
by tribunal having continuing jurisdiction. 

(1) A tribunal of this state that has issued a child support order consistent 
with the law of this state may serve as an initiating tribunal to request a 
tribunal of another state to enforce: 

(a) The order, if the order is the controlling order and has not been 
modified by a tribunal of another state which assumed jurisdiction pursuant 
to this act; or 

(b) A money judgment for support arrears and interest on the order 
accumulated prior to a determination that an order of another state is the 
controlling order. 
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(2) A tribunal of this state having continuing jurisdiction over a support 
order may act as a responding tribunal to enforce the order. 

SOURCES: Laws, 1997, ch. 588, § 80; Laws, 2004, ch. 406, § 6, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-21. Recognition of controlling child support order. 

(1) If a proceeding is brought under this chapter, and only one (1) tribunal 
has issued a child support order, the order of that tribunal is controlling and 
must be so recognized. 

(2) If a proceeding is brought under this chapter, and two (2) or more child 
support orders have been issued by tribunals of this state or another state with 
regard to the same obligor and the same child, a tribunal of this state having 
personal jurisdiction over both the obligor and individual obligee shall apply 
the following rules and by order shall determine which order controls: 

(a) If only one (1) of the tribunals would have continuing, exclusive 
jurisdiction under this chapter, the order of that tribunal controls and must 
be so recognized. 

(b) If more than one (1) of the tribunals would have continuing, 
exclusive jurisdiction under this chapter, an order issued by a tribunal in the 
current home state of the child controls; but if an order has not been issued 
in the current home state of the child, the order most recently issued 
controls. 

(c) If none of the tribunals would have continuing, exclusive jurisdiction 
under this chapter, the tribunal of this state shall issue a child support order, 
which controls. 

(3) If two (2) or more child support orders have been issued for the same 
obligor and the same child, upon request of a party who is an individual or a 
support enforcement agency, a tribunal of this state having personal jurisdic- 
tion over both the obligor and the obligee who is an individual shall determine 
which order controls under subsection (2). The request may be filed with a 
registration for enforcement or registration for modification, or may be filed as 
a separate proceeding. 

(4) A request for determination of which is the controlling order must be 
accompanied by a copy of every child support order in effect and the applicable 
record of payments. The requesting party shall give notice of the request to 
each party whose rights may be affected by the determination. 
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(5) The tribunal that issued the controlling order under subsection (1), (2) 
or (3) is the tribunal that has continuing jurisdiction to the extent provided in 
Section 93-25-17 or 93-25-19. 

(6) A tribunal of this state that determines by order which is the 
controlling order under subsection (2)(a), (2Kb) or subsection (3), or that issues 
a new controlling child support order under subsection (2)(c), shall state in that 
order: 

(a) The basis upon which the tribunal made its determination; 

(b) The amount of prospective support, if any; and 

(c) The total amount of consolidated arrears and accrued interest, if 
any, under all of the orders after all payments made are credited. 

(7) Within thirty (30) days after issuance of an order determining which is 
the controlling order, the party obtaining the order shall file a certified copy of 
it in each tribunal that issued or registered an earlier order of child support. A 
party or support enforcement agency obtaining the order that fails to file a 
certified copy is subject to appropriate sanctions by a tribunal in which the 
issue of failure to file arises. The failure to file does not affect on the validity or 
enforceability of the controlling order. 

(8) An order that has been determined to be the controlling order, or a 
judgment for consolidated arrears of support and interest, if any, made 
pursuant to this section must be recognized in proceedings under this chapter. 

SOURCES: Laws, 1997, ch. 588, § 81; Laws, 2004, ch. 406, § 7, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

ALR. Construction and effect of provi- Am Jur. 23 Am. Jur. 2d, Desertion and 
sion of uniform reciprocal enforcement of Nonsupport § 71 et seq. 
support act that no support order shall 
supersede or nullify any other order. 31 
A.L.R.4th 347. 

§ 93-25-23. Multiple child support orders for two or more 
obligees. 

In responding to multiple registrations or petitions for enforcement of two 
(2) or more child support orders in effect at the same time with regard to the 
same obligor and different individual obligees, at least one (1) of which was 
issued by a tribunal of another state, a tribunal of this state shall enforce those 
orders in the same manner as if the multiple orders had been issued by a 
tribunal of this state. 

SOURCES: Laws, 1997, ch. 588, § 82, eff from and after July 1, 1997. 
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Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

ALR. Construction and effect of provi- Am Jur. 23 Am. Jur. 2d, Desertion and 
sion of uniform reciprocal enforcement of Nonsupport § 71 et seq. 
support act that no support order shall 
supersede or nullify any other order. 31 
A.L.R.4th 347. 

§ 93-25-25. Credit for payments. 

A tribunal of this state shall credit amounts collected for a particular 
period pursuant to any child support order against the amounts owed for the 
same period under any other child support order for support of the same child 
issued by a tribunal of this or another state. 

SOURCES: Laws, 1997, ch. 588, § 83; Laws, 2004, ch. 406, § 8, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-26. Mississippi tribunal exercising personal jurisdic- 
tion over nonresident may seek assistance from another 
state. 

A tribunal of this state exercising personal jurisdiction over a nonresident 
in a proceeding under this chapter, under other law of this state relating to a 
support order, or recognizing a support order of a foreign country or political 
subdivision on the basis of comity may apply Section 93-25-57 to receive 
evidence from another state, Section 93-25-59 to communicate with a tribunal 
of another state, and Section 93-25-61 to obtain discovery through a tribunal of 
another state. In all other respects, Sections 93-25-27 through 93-25-109 do not 
apply and the tribunal shall apply the procedural and substantive law of this 
state. 

SOURCES: Laws, 2004, ch. 406, § 9, eff from and after July 1, 2004. 
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§ 93-25-26.1. Jurisdiction to modify spousal support orders. 

(1) A tribunal of this state issuing a spousal support order consistent with 
the law of this state has continuing, exclusive jurisdiction to modify the 
spousal support order throughout the existence of the support obligation. 

(2) A tribunal of this state may not modify a spousal support order issued 
by a tribunal of another state having continuing, exclusive jurisdiction over 
that order under the law of that state. 

(3) A tribunal of this state that has continuing, exclusive jurisdiction over 
a spousal support order may serve as: 

(a) An initiating tribunal to request a tribunal of another state to 
enforce the spousal support order issued in this state; or 

(b) A responding tribunal to enforce or modify its own spousal support 
order. 

SOURCES: Laws, 2004, ch. 406, § 10, eff from and after July 1, 2004. 

CIVIL PROVISIONS OF GENERAL APPLICATION 

Sec. 

93-25-27. Proceedings under chapter. 

93-25-29. Action by minor parent. 

93-25-31. Application of law of state. 

93-25-33. Duties of initiating tribunal. 

93-25-35. Duties and powers of responding tribunal. 

93-25-37. Inappropriate tribunal. 

93-25-39. Duties of support enforcement agency. 

93-25-41. Duty of state officials and agencies. 

93-25-43. Private counsel. 

93-25-45. Duties of Department of Human Services. 

93-25-47. Pleadings and accompanying documents. 

93-25-49. Nondisclosure of information in exceptional circumstances. 

93-25-51. Costs and fees. 

93-25-53. Limited immunity of petitioner. 

93-25-55. Nonparentage as defense. 

93-25-57. Special rules of evidence and procedure. 

93-25-59. Communications between tribunals. 

93-25-61. Assistance with discovery. 

93-25-63. Receipt and disbursement of payments. 

§ 93-25-27. Proceedings under chapter. 

(1) Except as otherwise provided in this chapter, Sections 93-25-27 
through 93-25-63 apply to all proceedings under this chapter. 

(2) An individual or a support enforcement agency may initiate a proceed- 
ing authorized under this chapter by filing a petition in an initiating tribunal 
for forwarding to a responding tribunal or by filing a petition or a comparable 
pleading directly in a tribunal of another state which has or can obtain 
personal jurisdiction over the respondent. 
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SOURCES: Laws, 1997, ch. 588, § 84; Laws, 2004, ch. 406, § 11, efffrom and after 
July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-29. Action by minor parent. 

A minor parent, or a guardian or other legal representative of a minor 
parent, may maintain a proceeding on behalf of or for the benefit of the minor's 
child. 

SOURCES: Laws, 1997, ch. 588, § 85, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-31. Application of law of state. 

Except as otherwise provided by this chapter, a responding tribunal of this 
state: 

(a) Shall apply the procedural and substantive law generally applicable 
to similar proceedings originating in this state and may exercise all powers 
and provide all remedies available in those proceedings; and 

(b) Shall determine the duty of support and the amount payable in 
accordance with the law and support guidelines of this state. 

SOURCES: Laws, 1997, ch. 588, § 86; Laws, 2004, ch. 406, § 12, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment deleted "including the rules on choice 

of law" following "substantive law" in (a). 
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RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-33. Duties of initiating tribunal. 

(1) Upon the filing of a petition authorized by this chapter, an initiating 
tribunal of this state shall forward the petition and its accompanying docu- 
ments: 

(a) To the responding tribunal or appropriate support enforcement 
agency in the responding state; or 

(b) If the identity of the responding tribunal is unknown, to the state 
information agency of the responding state with a request that they be 
forwarded to the appropriate tribunal and that receipt be acknowledged. 

(2) If requested by the responding tribunal, a tribunal of this state shall 
issue a certificate or other document and make findings required by the law of 
the responding state. If the responding state is a foreign country or political 
subdivision, upon request the tribunal shall specify the amount of support 
sought, convert that amount into the equivalent amount in the foreign 
currency under applicable official or market exchange rate as publicly re- 
ported, and provide any other documents necessary to satisfy the requirements 
of the responding state. 

SOURCES: Laws, 1997, ch. 588, § 87; Laws, 2004, ch. 406, § 13, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment deleted "three (3) copies of" preceding 

"the petition" in the introductory paragraph of (1); and rewrote (2). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-35. Duties and powers of responding tribunal. 

(1) When a responding tribunal of this state receives a petition or 
comparable pleading from an initiating tribunal or directly pursuant to Section 
93-25-27, it shall cause the petition or pleading to be filed and shall notify the 
petitioner where and when it was filed. 

(2) A responding tribunal of this state, to the extent not prohibited by 
other law, may do one or more of the following: 

(a) Issue or enforce a support order, modify a child support order, 
determine the controlling child support order, or render a judgment to 
determine parentage; 
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(b) Order an obligor to comply with a support order, specifying the 
amount and the manner of compliance; 

(c) Order income withholding; 

(d) Determine the amount of any arrearage and specify a method of 
payment; 

(e) Enforce orders by civil or criminal contempt, or both; 

(f) Set aside property for satisfaction of the support order; 

(g) Place liens and order execution on the obligor's property; 

(h) Order an obligor to keep the tribunal informed of the obligor's 
current residential address, telephone number, employer, address of employ- 
ment and telephone number at the place of employment; 

(i) Issue a bench warrant, capias, for an obligor who has failed after 
proper notice to appear at a hearing ordered by the tribunal and enter the 
bench warrant, capias, in any local and state computer systems for criminal 
warrants; 

(j) Order the obligor to seek appropriate employment by specified 
methods; 

(k) Award reasonable attorney's fees and other fees and costs; and 

(I) Grant any other available remedy 

(3) A responding tribunal of this state shall include in a support order 
issued under this chapter, or in the documents accompanying the order, the 
calculations on which the support order is based. 

(4) A responding tribunal of this state may not condition the payment of 
a support order issued under this chapter upon compliance by a party with 
provisions for visitation. 

(5) If a responding tribunal of this state issues an order under this 
chapter, the tribunal shall send a copy of the order to the petitioner and the 
respondent and to the initiating tribunal, if any. 

(6) If requested to enforce or modify a support order, arrears or judgment 
stated in a foreign currency, a responding tribunal of this state shall convert 
the amount stated in the foreign currency to the equivalent amount in dollars 
under applicable official exchange rates as publicly reported. 

SOURCES: Laws, 1997, ch. 588, § 88; Laws, 2004, ch. 406, § 14, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment deleted "(Proceedings under this 

chapter)" following "Section 93-25-27" in (1); substituted "extent not prohibited by other 

law" for "extent authorized by law" in (2); inserted "determine the controlling child 

support order" in (2)(a); and added (6). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-37. Inappropriate tribunal. 

If a petition or comparable pleading is received by an inappropriate 
tribunal of this state, it shall forward the pleading and accompanying 
documents to an appropriate tribunal in this state or another state and notify 
the petitioner where and when the pleading was sent. 

SOURCES: Laws, 1997, ch. 588, § 89, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-39. Duties of support enforcement agency. 

(1) A support enforcement agency of this state, upon request, shall 
provide services to a petitioner in a proceeding under this chapter. 

(2) A support enforcement agency that is providing services to the 
petitioner as appropriate shall: 

(a) Take all steps necessary to enable an appropriate tribunal in this 
state or another state to obtain jurisdiction over the respondent; 

(b) Request an appropriate tribunal to set a date, time and place for a 
hearing; 

(c) Make a reasonable effort to obtain all relevant information, includ- 
ing information as to income and property of the parties; 

(d) Within two (2) days, exclusive of Saturdays, Sundays and legal 
holidays, after receipt of a written notice from initiating, responding or 
registering tribunal, send a copy of the notice to the petitioner; 

(e) Within two (2) days, exclusive of Saturdays, Sundays and legal 
holidays, after receipt of a written communication from the respondent or 
the respondent's attorney, send a copy of the communication to the peti- 
tioner; and 

(f) Notify the petitioner if jurisdiction over the respondent cannot be 
obtained. 

(3) A support enforcement agency of this state that is requesting regis- 
tration of a child support order for enforcement or for modification in this state 
shall make reasonable efforts: 

(a) To ensure that the order to be registered is the controlling order; or 

(b) To ensure that, if two (2) or more child support orders exist and the 
identity of the controlling order has not been determined, a request for such 
a determination is made in a tribunal with jurisdiction to do so. 

(4) A support enforcement agency of this state that is requesting regis- 
tration and enforcement of a support order, arrears or judgment stated in a 
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foreign currency shall convert the amounts stated in the foreign currency into 
the equivalent amounts in dollars under applicable official exchange rates as 
publicly reported. 

(5) A support enforcement agency of this state shall request a tribunal of 
this state to issue a child support order and an income-withholding order that 
redirect payment of current support, arrears and interest if requested to do so 
by a support enforcement agency of another state pursuant to Section 
93-25-63. 

(6) This chapter does not create or negate a relationship of attorney and 
client or other fiduciary relationship between a support enforcement agency or 
the attorney for the agency and the individual being assisted by the agency. 

SOURCES: Laws, 1997, ch. 588, § 90; Laws, 2004, ch. 406, § 15, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment inserted present (3) through (5); and 

redesignated former (3) as (6). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-41. Duty of state officials and agencies. 

(1) If the appropriate state official or agency determines that the support 
enforcement agency is neglecting or refusing to provide services to an individ- 
ual, the official or agency may order the agency to perform its duties under this 
chapter or may provide those services directly to the individual. 

(2) The appropriate state official or agency may determine that a foreign 
country or political subdivision has established a child support reciprocity 
arrangement with this state and take appropriate action for notification of the 
determination. 

SOURCES: Laws, 1997, ch. 588, § 91; Laws, 2004, ch. 406, § 16, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-43. Private counsel. 

An individual may employ private counsel to represent the individual in 
proceedings authorized by this chapter. 

SOURCES: Laws, 1997, ch. 588, § 92, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-45. Duties of Department of Human Services. 

(1) The Department of Human Services is the state information agency 
under this chapter. 

(2) The state information agency shall: 

(a) Compile and maintain a current list, including addresses, of the 
tribunals in this state which have jurisdiction under this chapter and any 
support enforcement agencies in this state, and transmit a copy to the state 
information agency of every other state; 

(b) Maintain a register of names and addresses of tribunals and support 
enforcement agencies received from other states; 

(c) Forward to the appropriate tribunal in the place in this state in 
which the individual obligee or the obligor resides, or in which the obligor's 
property is believed to be located, all documents concerning a proceeding 
under this chapter received from an initiating tribunal or the state informa- 
tion agency of the initiating state; and 

(d) Obtain information concerning the location of the obligor and the 
obligor's property within this state not exempt from execution, by such 
means as postal verification and federal or state locator services, examina- 
tion of telephone directories, requests for the obligor's address from employ- 
ers, and examination of governmental records, including, to the extent not 
prohibited by other law, those relating to real property, vital statistics, law 
enforcement, taxation, motor vehicles, driver's licenses and social security. 

SOURCES: Laws, 1997, ch. 588, § 93; Laws, 2004, ch. 406, § 17, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment inserted "names and addresses of" 

preceding "tribunals" in (2)(b). 
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RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-47. Pleadings and accompanying documents. 

(1) In a proceeding under this chapter, a petitioner seeking to establish a 
support order, to determine parentage, or to register and modify a support 
order of another state, must file a petition. Unless otherwise ordered under 
Section 93-25-49, the petition or accompanying documents must provide, so far 
as known, the name, residential address and social security numbers of the 
obligor and the obligee or the parent and alleged parent, and the name, sex, 
residential address, social security number and date of birth of each child for 
whose benefit support is sought or whose parentage is to be determined. 
Unless filed at the time of registration, the petition must be accompanied by a 
copy of any support order known to have been issued by another tribunal. The 
petition may include any other information that may assist in locating or 
identifying the respondent. 

(2) The petition must specify the relief sought. The petition and accom- 
panying documents must conform substantially with the requirements im- 
posed by the forms mandated by federal law for use in cases filed by a support 
enforcement agency. 

SOURCES: Laws, 1997, ch. 588, § 94; Laws, 2004, ch. 406, § 18, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote (1). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-49. Nondisclosure of information in exceptional cir- 
cumstances. 

If a party alleges in an affidavit or a pleading under oath that the health, 
safety or liberty of a party or child would be jeopardized by disclosure of specific 
identifying information, that information must be sealed and may not be 
disclosed to the other party or the public. After a hearing in which a tribunal 
takes into consideration the health, safety or liberty of the party or child, the 
tribunal may order disclosure of that information that the tribunal determines 
to be in the interest of justice. 

SOURCES: Laws, 1997, ch. 588, § 95; Laws, 2004, ch. 406, § 19, eff from and 
after July 1, 2004. 
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Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-51. Costs and fees. 

(1) The petitioner may not be required to pay a filing fee or other costs. 

(2) If an obligee prevails, a responding tribunal may assess against an 
obligor filing fees, reasonable attorney's fees, other costs and necessary travel 
and other reasonable expenses incurred by the obligee and the obligee's 
witnesses. The tribunal may not assess fees, costs or expenses against the 
obligee or the support enforcement agency of either the initiating or the 
responding state, except as provided by other law. Attorney's fees may be taxed 
as costs, and may be ordered paid directly to the attorney, who may enforce the 
order in the attorney's own name. Payment of support owed to the obligee has 
priority over fees, costs and expenses. 

(3) The tribunal shall order the payment of costs and reasonable attor- 
ney's fees if it determines that a hearing was requested primarily for delay. In 
a proceeding under Sections 93-25-91 and 93-25-101 (enforcement and modi- 
fication of support order after registration), a hearing is presumed to have been 
requested primarily for delay if a registered support order is confirmed or 
enforced without change. 

SOURCES: Laws, 1997, ch. 588, § 96; Laws, 2004, ch. 406, § 20, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment substituted "Sections 93-25-91 and 

93-25-101" for "Section 93-25-101" in (3). 

RESEARCH REFERENCES 

ALR. Alimony or child-support awards Am Jur. 23 Am. Jur. 2d, Desertion and 
as subject to attorneys' fees. 49 A.L.R.5th Nonsupport § 71 et seq. 
595. 

§ 93-25-53. Limited immunity of petitioner. 

(1) Participation by a petitioner in a proceeding under this chapter before 
a responding tribunal, whether in person, by private attorney or through 
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services provided by the support enforcement agency, does not confer personal 
jurisdiction over the petitioner in another proceeding. 

(2) A petitioner is not amenable to service of civil process while physically 
present in this state to participate in a proceeding under this chapter. 

(3) The immunity granted by this section does not extend to civil litigation 
based on acts unrelated to a proceeding under this chapter committed by a 
party while present in this state to participate in the proceeding. 

SOURCES: Laws, 1997, ch. 588, § 97; Laws, 2004, ch. 406, § 21, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment inserted "under this chapter" following 

"in a proceeding" near the beginning of (1). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-55. Nonparentage as defense. 

A party whose parentage of a child has been previously determined by or 
pursuant to law may not plead nonparentage as a defense to a proceeding 
under this chapter. 

SOURCES: Laws, 1997, ch. 588, § 98, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

ALR. Determination of paternity of Am Jur. 23 Am. Jur. 2d, Desertion and 
child as within scope of proceeding under Nonsupport § 71 et seq. 
uniform reciprocal enforcement of support 
act. 81 A.L.R.3d 1175. 

§ 93-25-57. Special rules of evidence and procedure. 

(1) The physical presence of an individual, nonresident party in a tribunal 
of this state is not required for the establishment, enforcement or modification 
of a support order or the rendition of a judgment determining parentage. 

(2) An affidavit, document substantially complying with federally man- 
dated forms, or document incorporated by reference in any of them, not 
excluded under the hearsay rule if given in person, is admissible in evidence if 
given under penalty of perjury by a party or witness residing in another state. 
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(3) A copy of the record of child support payments certified as a true copy 
of the original by the custodian of the record may be forwarded to a responding 
tribunal. The copy is evidence of facts asserted in it, and is admissible to show 
whether payments were made. 

(4) Copies of bills for testing for parentage, and for prenatal and postnatal 
health care of the mother and child, furnished to the adverse party at least ten 
(10) days before trial, are admissible in evidence to prove the amount of the 
charges billed and the charges were reasonable, necessary and customary. 

(5) Documentary evidence transmitted from another state to a tribunal of 
this state by telephone, telecopier or other means that do not provide an 
original record may not be excluded from evidence on an objection based on the 
means of transmission. 

(6) In a proceeding under this chapter, a tribunal of this state shall permit 
a party or witness residing in another state to be deposed or to testify under 
penalty of perjury by telephone, audiovisual means or other electronic means 
at a designated tribunal or other location in that state. A tribunal of this state 
shall cooperate with tribunals of other states in designating an appropriate 
location for the deposition or testimony. 

(7) If a party called to testify at a civil hearing refuses to answer on the 
ground that the testimony may be self-incriminating, the trier of fact may 
draw an adverse inference from the refusal. 

(8) A privilege against disclosure of communications between spouses 
does not apply in a proceeding under this chapter. 

(9) The defense of immunity based on the relationship of husband and 
wife or parent and child does not apply in a proceeding under this chapter. 

(10) A voluntary acknowledgement of paternity, certified as a true copy, is 
admissible to establish parentage of the child. 

SOURCES: Laws, 1997, ch. 588, § 99; Laws, 2004, ch. 406, § 22, err from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 
"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

Amendment Notes — The 2004 amendment substituted "an individual, nonresi- 
dent party in a tribunal" for "the petitioner in a responding tribunal" in (1); substituted 
"An affidavit" for "A verified petition, affidavit" and "given under penalty of perjury" for 
"given under oath" in (2); substituted "shall permit" for "may permit" and inserted 
"under penalty of perjury" following "testify" in the first sentence of (6); and added (10). 

JUDICIAL DECISIONS 

1. Telephonic testimony. allowed to testify by telephone because 
In a proceeding seeking to register a the chancery court would be better as- 
Canadian support order, the chancellor sisted in furthering an equitable result in 
did not abuse his discretion in not allow- this cause, but the motion did not state a 
ing the wife to testify by telephone from reason why the wife was unable to testify 
Canada where the Department of Human in person. Department of Human Servs. v. 
Services stated only that she should be Shelnut, 772 So. 2d 1041 (Miss. 2000). 
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RESEARCH REFERENCES 

ALR. Determination of paternity of vertent disclosure — state law. 51 

child as within scope of proceeding under A.L.R.5th 603. 

uniform reciprocal enforcement of support Am Jur. 23 Am. Jur. 2d, Desertion and 

act. 81 A.L.R.3d 1175. Nonsupport § 71 et seq. 

Waiver of evidentiary privilege by inad- 

§ 93-25-59. Communications between tribunals. 

A tribunal of this state may communicate with a tribunal of another state 
or foreign country or political subdivision in writing, or by telephone or other 
means, to obtain information concerning the laws, the legal effect of a 
judgment, decree or order of that tribunal, and the status of a proceeding in the 
other state or foreign country or political subdivision. A tribunal of this state 
may furnish similar information by similar means to a tribunal of another 
state or foreign country or political subdivision. 

SOURCES: Laws, 1997, ch. 588, § 100; Laws, 2004, ch. 406, § 23, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-61. Assistance with discovery. 

A tribunal of this state may: 

(a) Request a tribunal of another state to assist in obtaining discovery; 
and 

(b) Upon request, compel a person over whom it has jurisdiction to 
respond to a discovery order issued by a tribunal of another state. 

SOURCES: Laws, 1997, ch. 588, § 101, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-63. Receipt and disbursement of payments. 

(1) A support enforcement agency or tribunal of this state shall disburse 
promptly any amounts received pursuant to a support order, as directed by the 
order. The agency or tribunal shall furnish to a requesting party or tribunal of 
another state a certified statement by the custodian of the record of the 
amounts and date of all payments received. 

(2) If neither the obligor, nor the obligee who is an individual, nor the 
child resides in this state, upon request from the support enforcement agency 
of this state or another state, the support enforcement agency of this state or 
a tribunal of this state shall: 

(a) Direct that the support payment be made to the support enforce- 
ment agency in the state in which the obligee is receiving services; and 

(b) Issue a conforming income-withholding order or an administrative 
notice of change of payee, reflecting the redirected payments. 

(3) The support enforcement agency of this state receiving redirected 
payments from another state pursuant to a law similar to subsection (2) shall 
furnish to a requesting party or tribunal of the other state a certified statement 
by a custodian of the record of the amount and dates of all payments received. 

SOURCES: Laws, 1997, ch. 588, § 102; Laws, 2004, ch. 406, § 24, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment added (2) and (3). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

ESTABLISHMENT OF SUPPORT ORDER 

Sec. 

93-25-65. Petition to establish support order. 

§ 93-25-65. Petition to establish support order. 

(1) If a support order entitled to recognition under this chapter has not 
been issued, a responding tribunal of this state may issue a support order if: 

(a) The individual seeking the order resides in another state; or 

(b) The support enforcement agency seeking the order is located in 
another state. 

(2) The tribunal may issue a temporary child support order if the tribunal 
determines that such an order is appropriate and the individual ordered to pay 
is: 

(a) Presumed father of the child; 
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(b) Petitioning to have his paternity adjudicated; 

(c) Identified as the father of the child through genetic testing; 

(d) An alleged father who has declined to submit to genetic testing; 

(e) Shown by clear and convincing evidence to be the father of the child; 

(f) An acknowledged father; 

(g) The mother of the child; or 

(h) An individual who has been ordered to pay child support in a 
previous proceeding that has not been reversed or vacated. 

(3) Upon finding, after notice and opportunity to be heard, that an obligor 
owes a duty of support, the tribunal shall issue a support order directed to the 
obligor and may issue other orders pursuant to Section 93-25-35. 

SOURCES: Laws, 1997, ch. 588, § 103; Laws, 2004, ch. 406, § 25, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote (2); and at the end of (3), 

deleted "(Duties and powers of responding tribunal)." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

ENFORCEMENT OF OUT-OF-STATE ORDER 

Sec. 

93-25-67. Employer's receipt of income-withholding order of another state. 

93-25-69. Employer's compliance with income-withholding order of another state. 

93-25-71. Compliance with multiple income-withholding orders. 

93-25-73. Immunity from civil liability. 

93-25-75. Penalties for noncompliance. 

93-25-77. Contest by obligor. 

93-25-79. Administrative enforcement of orders. 

§ 93-25-67. Employer's receipt of income-withholding order 
of another state. 

An income-withholding order issued in another state may be sent by or on 
behalf of the obligee, or by the support enforcement agency to the person 
defined as the obligor's employer under Sections 93-11-101 through 93-11-119, 
without first filing a petition or comparable pleading or registering the order 
with a tribunal of this state. 

SOURCES: Laws, 1997, ch. 588, § 104; Laws, 2004, ch. 406, § 26, eff from and 
after July 1, 2004. 
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Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-69. Employer's compliance with income-withholding 
order of another state. 

(1) Upon receipt of an income-withholding order, the obligor's employer 
shall immediately provide a copy of the order to the obligor. 

(2) The employer shall treat an income-withholding order issued in 
another state which appears regular on its face as if it had been issued by a 
tribunal of this state. 

(3) Except as provided by subsection (4) and Section 93-25-83, the 
employer shall withhold and distribute the funds as directed in the withhold- 
ing order by complying with the terms of the order, as applicable, that specify: 

(a) The duration and the amount of periodic payments of current child 
support, stated as a sum certain; 

(b) The person or agency designated to receive payments and the 
address to which the payments are to be forwarded; 

(c) Medical support, whether in the form of periodic cash payment, 
stated as sum certain, or ordering the obligor to provide health insurance 
coverage for the child under a policy available through the obligor's employ- 
ment; 

(d) The amount of periodic payments of fees and costs for a support 
enforcement agency, the issuing tribunal, and the obligee's attorney, stated 
as sums certain; and 

(e) The amount of periodic payments of arrears and interest on arrears, 
stated as sums certain. 

(4) The employer shall comply with the law of the state of the obligor's 
principal place of employment for withholding from income with respect to: 

(a) The employer's fees for processing an income-withholding order; 

(b) The maximum amount permitted to be withheld from the obligor's 
income; 

(c) The time periods within which the employer must implement the 
withholding order and forward the child support payment. 

SOURCES: Laws, 1997, ch. 588, § 105, eff from and after July 1, 1997. 
Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 
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"SECTION 150. Any person or entity shall be absolutely immune from any liability 
arising from compliance with the dictates of this act unless such conduct by the person 
or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-71. Compliance with multiple income- withholding or- 
ders. 

If the obligor's employer receives multiple income-withholding orders with 
respect to the earnings of the same obligor, the employer satisfies the terms of 
the multiple orders if the employer complies with the law of the state of the 
obligor's principal place of employment to establish the priorities for withhold- 
ing and allocating income withheld for multiple child support obligees. 

SOURCES: Laws, 1997, ch. 588, § 106, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-73. Immunity from civil liability. 

An employer who complies with an income-withholding order issued in 
another state in accordance with this article is not subject to civil liability to 
any individual or agency with regard to the employer's withholding child 
support from the obligor's income. 

SOURCES: Laws, 1997, ch. 588, § 107, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-75. Penalties for noncompliance. 

An employer who willfully fails to comply with an income-withholding 
order issued by another state and received for enforcement is subject to the 
same penalties that may be imposed for noncompliance with an order issued by 
a tribunal of this state. 

SOURCES: Laws, 1997, ch. 588, § 108, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-77. Contest by obligor. 

(1) An obligor may contest the validity or enforcement of an income- 
withholding order issued in another state and received directly by an employer 
in this state by registering the order in a tribunal of this state and filing a 
contest to that order as provided in Sections 93-25-81 through 93-25-111, or 
otherwise contesting the order in the same manner as if the order had been 
issued by a tribunal of this state. Section 93-25-87 applies to the contest. 

(2) The obligor shall give notice of the contest to: 

(a) A support enforcement agency providing services to the obligee; 

(b) Each employer that has directly received an income-withholding 
order relating to the obligor; and 

(c) The person designated to receive payments in the income-withhold- 
ing order, or if no person or agency is designated, the obligee. 

SOURCES: Laws, 1997, ch. 588, § 109; Laws, 2004, ch. 406, § 27, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-79. Administrative enforcement of orders. 

(1) A party or support enforcement agency seeking to enforce a support 
order or an income-withholding order, or both, issued by a tribunal of another 
state may send the documents required for registering the order to a support 
enforcement agency of this state. 

(2) Upon receipt of the documents, the support enforcement agency, 
without initially seeking to register the order, shall consider and, if appropri- 
ate, use any administrative procedure authorized by the law of this state to 
enforce a support order or an income-withholding order, or both. If the obligor 
does not contest administrative enforcement, the order need not be registered. 
If the obligor contests the validity or administrative enforcement of the order, 
the support enforcement agency shall register the order pursuant to this 
chapter. 

SOURCES: Laws, 1997, ch. 588, § 110; Laws, 2004, ch. 406, § 28, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment inserted "or support enforcement 

agency" following "A party" at the beginning of (1). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

REGISTERED SUPPORT ORDERS 

Sec. 

93-25-81. Registration of order for enforcement. 

93-25-83. Procedure to register order for enforcement. 

93-25-85. Effect of registration for enforcement. 

93-25-87. Choice of law. 

93-25-89. Notice of registration of order. 

93-25-91. Procedure to contest validity or enforcement of registered order. 

93-25-93. Contest of registration or enforcement. 

93-25-95. Confirmed order. 

93-25-97. Procedure to register child support order of another state for modifica- 

tion. 

93-25-99. Effect of registration for modification. 

93-25-101. Enforcement and modification of support order after registration: mod- 
ification of child support order of another state. 

93-25-103. Recognition of order modified in another state. 

93-25-105. Notice to issuing tribunal of modification. 

93-25-107. Jurisdiction to modify support order of another state when individual 
parties reside in this state. 

93-25-108. Authority to modify foreign child support order. 
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§ 93-25-81. Registration of order for enforcement. 

A support order or an income-withholding order issued by a tribunal of 
another state may be registered in this state for enforcement. 

SOURCES: Laws, 1997, ch. 588, § 111, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-83. Procedure to register order for enforcement. 

(1) A support order or income- withholding order of another state may be 
registered in this state by sending the following records and information to the 
appropriate tribunal in this state: 

(a) A letter of transmittal to the tribunal requesting registration and 
enforcement; 

(b) Two (2) copies, including one (1) certified copy, of the order to be 
registered, including any modification of the order; 

(c) A sworn statement by the person requesting registration or a 
certified statement by the custodian of the records showing the amount of 
any arrearage; 

(d) The name of the obligor and, if known: 

(i) The obligor's address and social security number; 

(ii) The name and address of the obligor's employer and any other 
source of income of the obligor; 

(hi) A description and the location of property of the obligor in this 
state not exempt from execution; and 

(e) Except as otherwise provided in Section 93-25-49, the name and 
address of the obligee and, if applicable, the person to whom support 
payments are to be remitted. 

(2) On receipt of a request for registration, the registering tribunal shall 
cause the order to be filed as a foreign judgment, together with one (1) copy of 
the documents and information, regardless of their form. 

(3) A petition or comparable pleading seeking a remedy that must be 
affirmatively sought under other law of this state may be filed at the same time 
as the request for registration or later. The pleading must specify the grounds 
for the remedy sought. 

(4) If two (2) or more orders are in effect, the person requesting registra- 
tion shall: 

(a) Furnish to the tribunal a copy of every support order asserted to be 
in effect in addition to the documents specified in this section; 
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(b) Specify the order alleged to be the controlling order, if any; and 

(c) Specify the amount of consolidated arrears, if any. 

(5) A request for a determination of which is the controlling order may be 
filed with a request for registration and enforcement, for registration and 
modification, or may be filed separately. The person requesting registration 
shall give notice of the request to each party whose rights may be affected by 
the determination. 

SOURCES: Laws, 1997, ch. 588, § 112; Laws, 2004, ch. 406, § 29, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment, in (1), substituted "records" for 

"documents" in the introductory paragraph, made minor stylistic changes in (b) and 

(d)(ii), substituted "person requesting registration" for "party seeking registration" in 

(c), and rewrote (e); and added (4) and (5). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-85. Effect of registration for enforcement. 

(1) A support order or income- withholding order issued in another state is 
registered when the order is filed in the registering tribunal of this state. 

(2) A registered order issued in another state is enforceable in the same 
manner and is subject to the same procedures as an order issued by a tribunal 
of this state. 

(3) Except as otherwise provided in this chapter, a tribunal of this state 
shall recognize and enforce, but may not modify, a registered order if the 
issuing tribunal had jurisdiction. 

SOURCES: Laws, 1997, ch. 588, § 113, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

JUDICIAL DECISIONS 

1. Res judicata. was represented by counsel in the divorce 
Res judicata applied to prevent a hus- proceeding and filed two pleadings con- 
band, who resided in Mississippi, from testing jurisdiction, and (3) the Canadian 
challenging personal jurisdiction over him court determined that it had personal 
in a Canadian divorce proceeding where jurisdiction over him. Department of Hu- 
(1) the husband was properly served with man Servs. v. Shelnut, 772 So. 2d 1041 
process in the divorce proceeding, (2) he (Miss. 2000). 
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RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-87. Choice of law. 

(1) Except as otherwise provided in subsection (4), the law of the issuing 
state governs: 

(a) The nature, extent, amount and duration of current payments under 
a registered support order; 

(b) The computation and payment of arrearages and accrual of interest 
on the arrearages under the support order; and 

(c) The existence and satisfaction of other obligations under the support 
order. 

(2) In a proceeding for arrears under a registered support order, the 
statute of limitation of this state or of the issuing state, whichever is longer, 
applies. 

(3) A responding tribunal of this state shall apply the procedures and 
remedies of this state to enforce current support and collect arrearages and 
interest due on a support order of another state registered in this state. 

(4) After a tribunal of this or another state determines which is the 
controlling order and issues an order consolidating arrears, if any, a tribunal of 
this state shall prospectively apply the law of the state issuing the controlling 
order, including its law on interest on arrears, on current and future support 
and on consolidated arrears. 

SOURCES: Laws, 1997, ch. 588, § 114; Laws, 2004, ch. 406, § 30, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-89. Notice of registration of order. 

(1) When a support order or income- withholding order issued in another 
state is registered, the registering tribunal shall notify the nonregistering 
party. The notice must be accompanied by a copy of the registered order and 
the documents and relevant information accompanying the order. 

(2) The notice must inform the nonregistering party: 

(a) That a registered order is enforceable as of the date of registration 
in the same manner as an order issued by a tribunal of this state; 
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(b) That a hearing to contest the validity or enforcement of the 
registered order must be requested within twenty (20) days after notice; 

(c) That failure to contest the validity or enforcement of the registered 
order in a timely manner will result in confirmation of the order and 
enforcement of the order and the alleged arrearages and precludes further 
contest of that order with respect to any matter that could have been 
asserted; and 

(d) Of the amount of any alleged arrearages. 

(3) Upon registering an income-withholding order for enforcement, the 
registering tribunal shall notify the obligor's employer pursuant to Sections 
93-11-101 through 93-11-119, Mississippi Code of 1972. 

(4) If the registering party asserts that two (2) or more orders are in effect, 
a notice must also: 

(a) Identify the two (2) or more orders and the order alleged by the 
registering person to be the controlling order, if any, and the consolidated 
arrears, if any; 

(b) Notify the nonregistering party of the right to a determination of 
which is the controlling order; 

(c) State that the procedures provided in subsection (2) apply to the 
determination of which is the controlling order; and 

(d) State that failure to contest the validity or enforcement of the order 
alleged to be the controlling order in a timely manner may result in 
confirmation of the order as the controlling order. 

SOURCES: Laws, 1997, ch. 588, § 115; Laws, 2004, ch. 406, § 31, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment added (4). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-91. Procedure to contest validity or enforcement of 
registered order. 

(1) A nonregistering party seeking to contest the validity or enforcement 
of a registered order in this state shall request a hearing within twenty (20) 
days after notice of the registration. The nonregistering party may seek to 
vacate the registration, to assert any defense to an allegation of noncompliance 
with the registered order, or to contest the remedies being sought or the 
amount of any alleged arrearage pursuant to Section 93-25-93 (Contest of 
registration or enforcement). 
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(2) If the nonregistering party fails to contest the validity or enforcement 
of the registered order in a timely manner, the order is confirmed by operation 
of law. 

(3) If a nonregistering party requests a hearing to contest the validity or 
enforcement of the registered order, the registering tribunal shall schedule the 
matter for hearing and give notice to the parties of the date, time and place of 
the hearing. 

SOURCES: Laws, 1997, ch. 588, § 116, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-93. Contest of registration or enforcement. 

(1) A party contesting the validity or enforcement of a registered order or 
seeking to vacate the registration has the burden of proving one or more of the 
following defenses: 

(a) The issuing tribunal lacked personal jurisdiction over the contesting 
party; 

(b) The order was obtained by fraud; 

(c) The order has been vacated, suspended or modified by a later order; 

(d) The issuing tribunal has stayed the order pending appeal; 

(e) There is a defense under the law of this state to the remedy sought; 

(f) Full or partial payment has been made; 

(g) The statute of limitation under Section 93-25-87 precludes enforce- 
ment of some or all of the alleged arrearage; or 

(h) The alleged controlling order is not the controlling order. 

(2) If a party presents evidence establishing a full or partial defense under 
subsection (1), a tribunal may stay enforcement of the registered order, 
continue the proceeding to permit production of additional relevant evidence 
and issue other appropriate orders. An uncontested portion of the registered 
order may be enforced by all remedies available under the law of this state. 

(3) If the contesting party does not establish a defense under subsection 
(1) to the validity or enforcement of the order, the registering tribunal shall 
issue an order confirming the order. 

SOURCES: Laws, 1997, ch. 588, § 117; Laws, 2004, ch. 406, § 32, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

823 



§ 93-25-95 Domestic Relations 

Amendment Notes — The 2004 amendment rewrote (l)(g); added (l)(h); and made 
a minor stylistic change. 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-95. Confirmed order. 

Confirmation of a registered order, whether by operation of law or after 
notice and hearing, precludes further contest of the order with respect to any 
matter that could have been asserted at the time of registration. 

SOURCES: Laws, 1997, ch. 588, § 118, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-97. Procedure to register child support order of an- 
other state for modification. 

A party or support enforcement agency seeking to modify, or to modify and 
enforce, a child support order issued in another state shall register that order 
in this state in the same manner provided in Sections 93-25-81 through 
93-25-87 if the order has not been registered. A petition for modification may 
be filed at the same time as a request for registration or later. The pleading 
must specify the grounds for modification. 

SOURCES: Laws, 1997, ch. 588, § 119, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-99. Effect of registration for modification. 

A tribunal of this state may enforce a child support order of another state 
registered for purposes of modification in the same manner as if the order had 
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been issued by a tribunal of this state, but the registered order may be modified 
only if the requirements of Section 93-25-101 (Modification of child support 
order of another state) have been met. 

SOURCES: Laws, 1997, ch. 588, § 120, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-101. Enforcement and modification of support order 
after registration: modification of child support order of 
another state. 

(1) If Section 93-25-107 does not apply, except as otherwise provided in 
Section 93-25-108, upon petition, a tribunal of this state may modify a child 
support order issued in another state which is registered in this state, if, after 
notice and hearing, it finds that: 

(a) The following requirements are met: 

(i) Neither the child, nor the obligee who is an individual, nor the 
obligor resides in the issuing state; 

(ii) A petitioner who is a nonresident of this state seeks modification; 
and 

(iii) The respondent is subject to the personal jurisdiction of the 
tribunal of this state; or 

(b) This state is the state of residence of the child, or a party who is an 
individual is subject to the personal jurisdiction of the tribunal of this state, 
and all of the parties who are individuals have filed consents in a record in 
the issuing tribunal for a tribunal of this state to modify the support order 
and assume continuing, exclusive jurisdiction. 

(2) Modification of a registered child support order is subject to the same 
requirements, procedures and defenses that apply to the modification of an 
order issued by a tribunal of this state and the order may be enforced and 
satisfied in the same manner. 

(3) Except as otherwise provided in Section 93-25-108, a tribunal of this 
state may not modify any aspect of a child support order that may not be 
modified under the law of the issuing state, including the duration of the order 
of support. If two (2) or more tribunals have issued child support orders for the 
same obligor and the same child, the order that controls and must be so 
recognized under the provisions of Section 93-25-21 establishes the aspects of 
the support order which are nonmodifiable. 

(4) In a proceeding to modify a child support order, the law of the state 
that is determined to have issued the initial controlling order governs the 
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duration of the obligation of support. The obligor's fulfillment of the duty of 
support established by that order precludes imposition of a further obligation 
of support by a tribunal of this state. 

(5) On issuance of an order by a tribunal of this state modifying a child 
support order issued in another state, the tribunal of this state becomes the 
tribunal of continuing, exclusive jurisdiction. 

SOURCES: Laws, 1997, ch. 588, § 121; Laws, 2004, ch. 406, § 33, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

JUDICIAL DECISIONS 

1. In general. issuing state prevails and to register an 
Mississippi trial court chancellor's ap- order, consent from the initiating state is 
plication of a public policy amendment to required, therefore, the law of Mississippi 
a California support order, stating that it could not prevail even though both par- 
was against public policy to permit sup- ents and the children had left California, 
port for a child to end before age 21, was whose law as to the age for termination of 
incorrect and was reversed; the California support remained determinative. Nelson 
order was not modifiable by Miss. Code v . Halley, 827 So. 2d 42 (Miss. Ct. App. 
Ann. § 93-25-21 because in interstate 2002). 
support modification cases, the law of the 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-103. Recognition of order modified in another state. 

If a child support order issued by a tribunal of this state is modified by a 
tribunal of another state which assumed jurisdiction pursuant to this chapter, 
a tribunal of this state: 

(a) May enforce its order that was modified only as to arrears and 
interest accruing before the modification; 

(b) May provide appropriate relief for violations of its order which 
occurred before the effective date of the modification; and 

(c) Shall recognize the modifying order of the other state, upon regis- 
tration, for the purpose of enforcement. 

SOURCES: Laws, 1997, ch. 588, § 122; Laws, 2004, ch. 406, § 34, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 
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RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-105. Notice to issuing tribunal of modification. 

Within thirty (30) days after issuance of a modified child support order, the 
party obtaining the modification shall file a certified copy of that order with the 
issuing tribunal that had continuing, exclusive jurisdiction over the earlier 
order, and in each tribunal in which the party knows the earlier order has been 
registered. A party who obtains the order and fails to file a certified copy is 
subject to appropriate sanctions by a tribunal in which the issue of failure to 
file arises. The failure to file does not affect the validity or enforceability of the 
modified order of the new tribunal of continuing, exclusive jurisdiction. 

SOURCES: Laws, 1997, ch. 588, § 123, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-107. Jurisdiction to modify support order of another 
state when individual parties reside in this state. 

(1) If all of the parties who are individuals reside in this state and the 
child does not reside in the issuing state, a tribunal of this state has 
jurisdiction to enforce and to modify the issuing state's child support order in 
a proceeding to register that order. 

(2) A tribunal of this state exercising jurisdiction as provided in this 
section shall apply the provisions of Sections 93-25-3 through 93-25-7 and 
Sections 93-25-9 through 93-25-25 to the enforcement or modification proceed- 
ings. Sections 93-25-27 through 93-25-77 and Sections 93-25-109 through 
93-25-113 do not apply and the tribunal shall apply the procedural and 
substantive law of this state. 

SOURCES: Laws, 1997, ch. 588, § 124, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
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RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 

§ 93-25-108. Authority to modify foreign child support order. 

(1) If a foreign country or political subdivision that is a state will not or 
may not modify its order pursuant to its laws, a tribunal of this state may 
assume jurisdiction to modify the child support order and bind all individuals 
subject to the personal jurisdiction of the tribunal whether or not the consent 
to modification of a support order otherwise required of the individual 
pursuant to Section 93-25-101 has been given or whether the individual 
seeking modification is a resident of this state or of the foreign country or 
political subdivision. 

(2) An order issued pursuant to this section is the controlling order. 

SOURCES: Laws, 2004, ch. 406, § 35, eff from and after July 1, 2004. 

DETERMINATION OF PARENTAGE 

Sec. 

93-25-109. Proceeding to determine parentage. 

§ 93-25-109. Proceeding to determine parentage. 

(1) A court of this state authorized to determine parentage of a child may 
serve as a responding tribunal in a proceeding to determine parentage brought 
under this chapter or a law or procedure substantially similar to this chapter. 

(2) In a proceeding to determine parentage, a responding tribunal of this 
state shall apply the procedural and substantive law of this state. 

SOURCES: Laws, 1997, ch. 588, § 125; Laws, 2004, ch. 406, § 36, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment rewrote the section. 

RESEARCH REFERENCES 

ALR. Determination of paternity of Am Jur. 23 Am. Jur. 2d, Desertion and 
child as within scope of proceeding under Nonsupport § 71 et seq. 
uniform reciprocal enforcement of support 
act. 81 A.L.R.3d 1175. 
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INTERSTATE RENDITION 

Sec. 

93-25-111. Grounds for rendition. 

93-25-113. Conditions of rendition. 

§ 93-25-111. Grounds for rendition. 

(1) For purposes of this chapter, "Governor" includes an individual per- 
forming the functions of Governor or the executive authority of a state covered 
by this chapter. 

(2) The Governor of this state may: 

(a) Demand that the Governor of another state surrender an individual 
found in the other state who is charged criminally in this state with having 
failed to provide for the support of an obligee; or 

(b) On the demand by the Governor of another state, surrender an 
individual found in this state who is charged criminally in the other state 
with having failed to provide for the support of an obligee. 

(3) A provision for extradition of individuals not inconsistent with this 
chapter applies to the demand even if the individual whose surrender is 
demanded was not in the demanding state when the crime was allegedly 
committed and has not fled therefrom. 

SOURCES: Laws, 1997, ch. 588, § 126, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport §§ 71 et seq., 82. 

§ 93-25-113. Conditions of rendition. 

(1) Before making demand that the Governor of another state surrender 
an individual charged criminally in this state with having failed to provide for 
the support of an obligee, the Governor of this state may require a prosecutor 
of this state to demonstrate that at least sixty (60) days previously the obligee 
had initiated proceedings for support pursuant to this chapter or that the 
proceeding would be of no avail. 

(2) If, under this chapter or a law substantially similar to this chapter, the 
Governor of another state makes a demand that the Governor of this state 
surrender an individual charged criminally in that state with having failed to 
provide for the support of a child or other individual to whom a duty of support 
is owed, the Governor may require a prosecutor to investigate the demand and 
report whether a proceeding for support has been initiated or would be 
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effective. If it appears that a proceeding would be effective but has not been 
initiated, the Governor may delay honoring the demand for a reasonable time 
to permit the initiation of a proceeding. 

(3) If a proceeding for support has been initiated and the individual whose 
rendition is demanded prevails, the Governor may decline to honor the 
demand. If the petitioner prevails and the individual whose rendition is 
demanded is subject to a support order, the Governor may decline to honor the 
demand if the individual is complying with the support order. 

SOURCES: Laws, 1997, ch. 588, § 127; Laws, 2004, ch. 406, § 37, eff from and 
after July 1, 2004. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 
Amendment Notes — The 2004 amendment deleted "the Uniform Reciprocal 

Enforcement of Support Act or the Revised Uniform Reciprocal Enforcement of Support 

Act" following "this chapter" in (2). 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport §§ 71 et seq., 82. 

MISCELLANEOUS PROVISIONS 

Sec. 

93-25-115. Uniformity of application and construction. 

93-25-117. Severability clause. 

§ 93-25-115. Uniformity of application and construction. 

This chapter shall be applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of this chapter 
among states enacting it. 

SOURCES: Laws, 1997, ch. 588, § 128, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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§ 93-25-117. Severability clause. 

If any provision of this chapter or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or 
applications of this chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this chapter are 
severable. 

SOURCES: Laws, 1997, ch. 588, § 130, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 588, § 150, provides as follows: 

"SECTION 150. Any person or entity shall be absolutely immune from any liability 

arising from compliance with the dictates of this act unless such conduct by the person 

or entity is willful and intentional." 

RESEARCH REFERENCES 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport § 71 et seq. 
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CHAPTER 27 
Uniform Child Custody Jurisdiction and Enforcement Act 

Article 1. General Provisions 93-27-101 

Article 2. Jurisdiction 93-27-201 

Article 3. Enforcement 93-27-301 

Article 4. Miscellaneous 93-27-401 



Article 1. 
General Provisions. 

Sec. 

93-27-101. Short Title. 

93-27-102. Definitions. 

93-27-103. Proceedings governed by other law. 

93-27-104. Application to Indian tribes. 

93-27-105. International application. 

93-27-106. Effect of child-custody determination. 

93-27-107. Priority. 

93-27-108. Notice to persons outside state. 

93-27-109. Appearance and limited immunity. 

93-27-110. Communication between courts. 

93-27-111. Taking testimony in another state. 

93-27-112. Cooperation between courts; preservation of records. 

§ 93-27-101. Short Title. 

The provisions of this chapter may be cited as the Uniform Child Custody 
Jurisdiction and Enforcement Act. 

SOURCES: Laws, 2004, ch. 519, § 1, eff from and after July 1, 2004. 

Editor's Note — Laws, 2004, ch. 519, § 42, provides: 

"SECTION 42. The provisions of Sections 1 through 41 of this act shall be codified as 
a separate chapter in Title 93, Mississippi Code of 1972." 

§ 93-27-102. Definitions. 

In this chapter, the following words and phrases shall have the meanings 
ascribed in this section unless the context clearly indicates otherwise: 

(a) "Abandoned" means left without provision for reasonable and nec- 
essary care or supervision. 

(b) "Child" means an individual who has not attained eighteen (18) 
years of age. 

(c) "Child custody determination" means a judgment, decree, or other 
order of a court providing for the legal custody, physical custody, or visitation 
with respect to a child. The term includes a permanent, temporary, initial, 
and modification order. The term does not include an order relating to child 
support or other monetary obligation of an individual. 
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(d) "Child custody proceeding" means a proceeding in which legal 
custody, physical custody, or visitation with respect to a child is an issue. The 
term includes a proceeding for divorce, separation, neglect, abuse, depen- 
dency, guardianship, paternity, termination of parental rights, and protec- 
tion from domestic violence, in which the issue may appear. The term does 
not include a proceeding involving juvenile delinquency, contractual eman- 
cipation, or enforcement under Article 3. 

(e) "Commencement" means the filing of the first pleading in a proceed- 
ing. 

(f) "Court" means an entity authorized under the law of a state to 
establish, enforce, or modify a child custody determination. 

(g) "Home state" means the state in which a child lived with a parent or 
a person acting as a parent for at least six (6) consecutive months immedi- 
ately before the commencement of a child custody proceeding. In the case of 
a child less than six (6) months of age, the term means the state in which the 
child lived from birth with any of the persons mentioned. A period of 
temporary absence of any of the mentioned persons is part of the period. 

(h) "Initial determination" means the first child custody determination 
concerning a particular child. 

(i) "Issuing court" means the court that makes a child custody determi- 
nation for which enforcement is sought under this chapter. 

(j) "Issuing state" means the state in which a child custody determina- 
tion is made. 

(k) "Modification" means a child custody determination that changes, 
replaces, supersedes, or is otherwise made after a previous determination 
concerning the same child, whether or not it is made by the court that made 
the previous determination. 

(I) "Person" means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency, or instrumentality, public 
corporation, or any other legal or commercial entity. 

(m) "Person acting as a parent" means a person, other than a parent, 
who: 

(i) Has physical custody of the child or has had physical custody for a 
period of six (6) consecutive months, including any temporary absence, 
within one (1) year immediately before the commencement of a child 
custody proceeding; and 

(ii) Has been awarded legal custody by a court or claims a right to 
legal custody under the law of this state. 

(n) "Petitioner" means a person who seeks enforcement of (i) an order 
for return of a child under the Hague Convention on the Civil Aspects of 
International Child Abduction or (ii) a child custody determination. 

(o) "Physical custody" means the physical care and supervision of a 
child. 

(p) "Respondent" means a person against whom a proceeding has been 
commenced for enforcement of (i) an order for return of a child under the 
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Hague Convention on the Civil Aspects of International Child Abduction or 
(ii) a child custody determination. 

(q) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 

(r) "Tribe" means an Indian tribe or band, or Alaskan Native village, 
which is recognized by federal law or formally acknowledged by a state. 

(s) "Warrant" means an order issued by a court authorizing law enforce- 
ment officers to take physical custody of a child. 

SOURCES: Laws, 2004, ch. 519, § 2, eff from and after July 1, 2004. 

JUDICIAL DECISIONS 



1. Decisions under prior law. 

Although a chancery court had tempo- 
rary emergency jurisdiction to hear the 
complaint of a father, who had kidnapped 
his children from their mother, alleging 
substantial neglect and abuse, the court 
erred when it continued to exercise juris- 
diction over the matter after it should 
reasonably have become apparent that 
there was no clear and present danger to 
the children from permitting adjudication 
of modification, if any, of their custody in 
the courts of another state which origi- 
nally granted custody of the children to 
the mother. Mississippi was not the chil- 
dren's "home state," even though they had 
lived in Mississippi for over 6 consecutive 
months, since the father brought the chil- 
dren to Mississippi in contravention of a 
valid custody decree of another state and 
the children remained in Mississippi by 
virtue of the chancery court's custody and 
protective order; such court-ordered invol- 
untary residence does not generate "so 



much as a single tick of the UCCJA's 6 
consecutive months clock." Additionally, 
the father and the children did not have a 
"significant connection" with Mississippi, 
within the meaning of § 93-23-5, by vir- 
tue of the fact that they had lived in 
Mississippi for over 6 months at the time 
of the hearing, where they had been in 
Mississippi for only one or 2 days prior to 
the time the father filed the original ap- 
plication for modification of custody. In 
light of the UCCJA's dominant purpose of 
preventing interstate parental kidnap- 
ping and § 93-23- 15's strong injunction 
against wrongfully taking children from 
one state to another, the father and the 
children were required to "have a signifi- 
cant connection" with Mississippi prior to 
the filing of the application for custody 
modification, and their presence in Missis- 
sippi for one or 2 days was not a "signifi- 
cant connection" within the meaning of 
§ 93-23-5(l)(b). Curtis v. Curtis, 574 So. 
2d 24 (Miss. 1990). 



RESEARCH REFERENCES 



ALR. Applicability of Uniform Child 
Custody Jurisdiction Act (UCC JA) to tem- 
porary custody orders. 81 A.L.R.4th 1101. 

Child custody: when does state that 
issued previous custody determination 
have continuing jurisdiction under Uni- 
form Child Custody Jurisdiction Act 
(UCCJA) or Parental Kidnapping Preven- 
tion Act (PKPA), 28 USCS § 1738A. 83 
A.L.R.4th 742. 

Recognition and enforcement of out-of- 
state custody decree under § 13 of the 



Uniform Child Custody Jurisdiction Act 
(UCCJA) or the Parental Kidnapping Pre- 
vention Act (PKPA), 28 USCS 
§ 1738A(A). 40 A.L.R.5th 227. 
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view: Miscellaneous: Uniform Child Cus- 
tody Jurisdiction Act. 53 Miss. L. J. 191, 
March, 1983. 
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§ 93-27-103. Proceedings governed by other law. 

This chapter does not govern an adoption proceeding or a proceeding 
pertaining to the authorization of emergency medical care for a child. 

SOURCES: Laws, 2004, ch. 519, § 3, eff from and after July 1, 2004. 

§ 93-27-104. Application to Indian tribes. 

(1) A child custody proceeding that pertains to an Indian child as denned 
in the Indian Child Welfare Act, 25 USCS Section 1901 et seq., is not subject 
to this chapter to the extent that it is governed by the Indian Child Welfare Act. 

(2) A court of this state shall treat a tribe as if it were a state of the United 
States for the purpose of applying Articles 1 and 2. 

(3) A child custody determination made by a tribe under factual circum- 
stances in substantial conformity with the jurisdictional standards of this 
chapter must be recognized and enforced under Article 3. 

SOURCES: Laws, 2004, ch. 519, § 4, eff from and after July 1, 2004. 
Federal Aspects — Indian Child Welfare Act, see 25 USCS §§ 1901 et seq. 

§ 93-27-105. International application. 

(1) A court of this state shall treat a foreign country as if it were a state 
of the United States for the purpose of applying Articles 1 and 2. 

(2) Except as otherwise provided in subsection (3), a child custody 
determination made in a foreign country under factual circumstances in 
substantial conformity with the jurisdictional standards of this chapter must 
be recognized and enforced under Article 3. 

(3) A court of this state need not apply this chapter if the child custody law 
of a foreign country violates fundamental principles of human rights. 

SOURCES: Laws, 2004, ch. 519, § 5, eff from and after July 1, 2004. 

§ 93-27-106. Effect of child-custody determination. 

A child custody determination made by a court of this state that had 
jurisdiction under this chapter binds all persons who have been served in 
accordance with the laws of this state or notified in accordance with Section 
93-27-108 of this act or who have submitted to the jurisdiction of the court, and 
who have been given an opportunity to be heard. 

As to those persons, the determination is conclusive as to all decided issues 
of law and fact except to the extent the determination is modified. 

SOURCES: Laws, 2004, ch. 519, § 6, eff from and after July 1, 2004. 

§ 93-27-107. Priority. 

If a question of existence or exercise of jurisdiction under this chapter is 
raised in a child custody proceeding, the question, upon request of a party, 
must be given priority on the calendar and handled expeditiously. 

SOURCES: Laws, 2004, ch. 519, § 7, eff from and after July 1, 2004. 
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§ 93-27-108. Notice to persons outside state. 

(1) Notice required for the exercise of jurisdiction when a person is outside 
this state may be given in a manner prescribed by the law of this state for 
service of process or by the law of the state in which the service is made. Notice 
must be given in a manner reasonably calculated to give actual notice but may 
be by publication if other means are not effective. 

(2) Proof of service may be made in the manner prescribed by the law of 
this state or by the law of the state in which the service is made. 

(3) Notice is not required for the exercise of jurisdiction with respect to a 
person who submits to the jurisdiction of the court. 

SOURCES: Laws, 2004, ch. 519, § 8, eff from and after July 1, 2004. 

§ 93-27-109. Appearance and limited immunity. 

(1) A party to a child custody proceeding, including a modification 
proceeding, or a petitioner or respondent in a proceeding to enforce or register 
a child custody determination, is not subject to personal jurisdiction in this 
state for another proceeding or purpose solely by reason of having participated, 
or of having been physically present for the purpose of participating, in the 
proceeding. 

(2) A person who is subject to personal jurisdiction in this state on a basis 
other than physical presence is not immune from service of process in this 
state. A party present in this state who is subject to the jurisdiction of another 
state is not immune from service of process allowable under the laws of that 
state. 

(3) The immunity granted by subsection (1) does not extend to civil 
litigation based on acts unrelated to the participation in a proceeding under 
this chapter committed by an individual while present in this state. 

SOURCES: Laws, 2004, ch. 519, § 9, eff from and after July 1, 2004. 

§ 93-27-110. Communication between courts. 

(1) A court of this state may communicate with a court in another state 
concerning a proceeding arising under this chapter. 

(2) The court may allow the parties to participate in the communication. 
If the parties are not able to participate in the communication, they must be 
given the opportunity to present facts and legal arguments before a decision on 
jurisdiction is made. 

(3) Communication between courts on schedules, calendars, court records, 
and similar matters may occur without informing the parties. A record need 
not be made of the communication. 

(4) Except as otherwise provided in subsection (3), a record must be made 
of a communication under this section. The parties must be informed promptly 
of the communication and granted access to the record. 
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(5) For the purposes of this section, "record" means information that is 
inscribed on a tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form. 

SOURCES: Laws, 2004, ch. 519, § 10, eff from and after July 1, 2004. 

§ 93-27-111. Taking testimony in another state. 

(1) In addition to other procedures available to a party, a party to a child 
custody proceeding may offer testimony of witnesses who are located in 
another state, including testimony of the parties and the child, by deposition or 
other means allowable in this state for testimony taken in another state. The 
court on its own motion may order that the testimony of a person be taken in 
another state and may prescribe the manner in which and the terms upon 
which the testimony is taken. 

(2) A court of this state may permit an individual residing in another state 
to be deposed or to testify by telephone, audiovisual means, or other electronic 
means before a designated court or at another location in that state. A court of 
this state shall cooperate with courts of other states in designating an 
appropriate location for the deposition or testimony. 

(3) Documentary evidence transmitted from another state to a court of 
this state by technological means which do not produce an original writing may 
not be excluded from evidence on an objection based on the means of 
transmission. 

SOURCES: Laws, 2004, ch. 519, § 11, eff from and after July 1, 2004. 

§ 93-27-112. Cooperation between courts; preservation of 
records. 

(1) A court of this state may request the appropriate court of another state 
to: 

(a) Hold an evidentiary hearing; 

(b) Order a person to produce or give evidence pursuant to procedures 
of that state; 

(c) Order that an evaluation be made with respect to the custody of a 
child involved in a pending proceeding; 

(d) Forward to the court of this state a certified copy of the transcript of 
the record of the hearing, the evidence otherwise presented, and any 
evaluation prepared in compliance with the request; and 

(e) Order a party to a child custody proceeding or any person having 
physical custody of the child to appear in the proceeding with or without the 
child. 

(2) Upon request of a court of another state, a court of this state may hold 
a hearing or enter an order described in subsection (1). 

(3) Travel and other necessary and reasonable expenses incurred under 
subsections (1) and (2) may be assessed against the parties according to the law 
of this state. 
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(4) A court of this state shall preserve the pleadings, orders, decrees, 
records of hearings, evaluations, and other pertinent records with respect to a 
child custody proceeding until the child attains eighteen (18) years of age. 
Upon appropriate request by a court or law enforcement official of another 
state, the court shall forward a certified copy of those records. 

SOURCES: Laws, 2004, ch. 519, § 12, eft from and after July 1, 2004. 

Article 2. 
Jurisdiction. 

Sec. 

93-27-201. Initial child-custody jurisdiction. 

93-27-202. Exclusive, continuing jurisdiction. 

93-27-203. Jurisdiction to modify determination. 

93-27-204. Temporary emergency jurisdiction. 

93-27-205. Notice; opportunity to be heard; joinder. 

93-27-206. Simultaneous proceedings. 

93-27-207. Inconvenient forum. 

93-27-208. Jurisdiction declined because of conduct. 

93-27-209. Information to be submitted to court. 

93-27-210. Appearance of parties and child. 

§ 93-27-201. Initial child-custody jurisdiction. 

(1) Except as otherwise provided in Section 16 of this act, a court of this 
state has jurisdiction to make an initial child custody determination only if: 

(a) This state is the home state of the child on the date of the 
commencement of the proceeding, or was the home state of the child within 
six (6) months before the commencement of the proceeding and the child is 
absent from this state but a parent or person acting as a parent continues to 
live in this state; 

(b) A court of another state does not have jurisdiction under paragraph 
(a), or a court of the home state of the child has declined to exercise 
jurisdiction on the ground that this state is the more appropriate forum 
under Section 93-27-207 or 93-27-208; and: 

(i) The child and the child's parents, or the child and at least one (1) 
parent or a person acting as a parent, have a significant connection with 
this state other than mere physical presence; and 

(ii) Substantial evidence is available in this state concerning the 
child's care, protection, training, and personal relationships; 

(c) All courts having jurisdiction under paragraph (a) or (b) of this 
subsection have declined to exercise jurisdiction on the ground that a court 
of this state is the more appropriate forum to determine the custody of the 
child under Section 93-27-207 or 93-27-208; or 

(d) No court of any other state would have jurisdiction under the 
criteria specified in paragraph (a), (b), or (c) of this section. 

(2) Subsection (1) is the exclusive jurisdictional basis for making a child 
custody determination by a court of this state. 
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(3) Physical presence of, or personal jurisdiction over, a party or a child is 
not necessary or sufficient to make a child custody determination. 

SOURCES: Laws, 2004, ch. 519, § 13, eff from and after July 1, 2004. 

JUDICIAL DECISIONS 



1. Decisions under prior law. 

While Mississippi was not the home 
state of an adopted child or her natural 
mother, and neither had lived there for six 
months before the adoption complaint was 
filed, a Mississippi trial court had jurisdic- 
tion to grant the adoption since the child 
was present in Mississippi and the mother 
had abandoned her by signing the adop- 
tion complaint. C.T. v. R.D.H., 843 So. 2d 
690 (Miss. 2003). 

Where parents were divorced in Louisi- 
ana, and the father moved to Mississippi 
where he lived with two of the children, 
and the mother moved to Texas where she 
lived with the third child, the Mississippi 
trial court erred in relinquishing jurisdic- 
tion over custody issues because, inter 
alia, Mississippi was a more appropriate 
forum than Louisiana for deciding cus- 
tody. Marr v. Adair, 841 So. 2d 1195 (Miss. 
Ct. App. 2003). 

Mississippi had subject matter jurisdic- 
tion in divorce and child custody case 
under Miss. Code Ann. § 93-23-5(l)(b), 
where the parents had met and married in 
Mississippi, continued to live there for a 
year, moved back and forth to the state 
numerous times, and the mother returned 
to Mississippi where she found a job, a 
place to live, enrolled the children in 
school, began receiving Medicaid assis- 
tance, and filed her taxes. Jundoosing v. 
Jundoosing, 826 So. 2d 85 (Miss. 2002). 

The fact that a child lived with her 
mother in Connecticut for 10 months did 
not create jurisdiction there on the basis 
that Connecticut was the child's home 
state since the father, who lived in Missis- 
sippi, was entitled to custody by court 
order and the child only spent that 10 
months in Connecticut because the 
mother wrongfully refused to send the 
child back to Mississippi. Mitchell v. 
Mitchell, 767 So. 2d 1078 (Miss. Ct. App. 
2000). 

A Mississippi court did not have juris- 
diction over child custody and visitation 



issues where (1) the child had been living 
with his mother in Virginia since June, 
1995, and (2) the child was not a resident 
of Mississippi and, notwithstanding his 
father's presence in the state, he had no 
connections to the state. Peters v. Peters, 
744 So. 2d 803 (Miss. Ct. App. 1999). 

Both California and Mississippi had ju- 
risdiction to modify a custody decree 
where (1) the original divorce decree was 
entered in Mississippi and a contempt 
proceeding was heard in Mississippi, and 
(2) the mother and daughter had moved 
to, and lived in, California; however, the 
chancellor should have relinquished juris- 
diction to California based on the fact that 
California was the "home state" of the 
child. Ortega v. Lovell, 725 So. 2d 199 
(Miss. 1998). 

Chancery court had authority to exer- 
cise jurisdiction on child custody matter, 
though Texas court that rendered divorce 
decree retained exclusive jurisdiction over 
child support issues, where child resided 
in state. Caples v. Caples, 686 So. 2d 1071 
(Miss. 1996). 

Chancery court's loss of former hus- 
band's case file containing pleadings, or- 
ders, decrees and any record made of 
out-of-state court hearings for custody de- 
cree did not result in injustice to former 
husband in his challenge to proposed mod- 
ification of joint custody, where major con- 
tribution of files would have been to give 
court notice of out-of-state order granting 
subject matter to state court. Caples v. 
Caples, 686 So. 2d 1071 (Miss. 1996). 

A Mississippi court had continuing ju- 
risdiction over 2 children in a child cus- 
tody action, even though Mississippi was 
not the "home state" of either child, since a 
court that enters the original custody de- 
cree has jurisdiction to subsequently mod- 
ify the decree separate and apart from the 
jurisdictional section of the Uniform Child 
Custody Jurisdiction Act. Jones v. Starr, 
586 So. 2d 788 (Miss. 1991). 
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The application of the Uniform Chile- 
Custody Jurisdiction Act in a dispute over 
jurisdiction between 2 states is a 3 step 
process. A court must first determine if it 
has authority, or jurisdiction, to act follow- 
ing the guidelines of § 93-23-5. If a court 
determines that it does not have jurisdic- 
tion, the process stops there. However, if 
that hurdle is cleared, a determination is 
made as to which court is the more appro- 
priate and convenient forum under the 
guidelines of § 93-23-13. A court may de- 
cline to exercise jurisdiction if it is not the 
most appropriate or convenient forum. If 
the court accepts jurisdiction as the con- 
venient forum, the court must determine 
if the action to be taken is foreclosed by an 
order or judgment of the other state court. 
Stowers v. Humphrey, 576 So. 2d 138 
(Miss. 1991). 

While a court that enters an original 
custody decree has jurisdiction to subse- 
quently modify the decree separate and 
apart from the jurisdictional section of the 
Uniform Child Custody Jurisdiction Act, 
(UCCJA), the continuing jurisdiction of a 
court is affected by the application of the 
UCCJA. Thus, although the Mississippi 
court that entered the original divorce and 
custody decree, which gave the mother 
custody of the parties' 2 minor children, 
had continuing jurisdiction over the case, 
the court properly stayed proceedings to 
modify the custody decree on the finding 
that Mississippi was an inconvenient fo- 
rum under § 93-23-13 and that Alabama 
was the most appropriate forum, where 
the mother and children had lived in Ala- 
bama for 2 Vi years, and evidence concern- 
ing the effects of visitation with the father 
was more readily available in Alabama 
than in Mississippi. Stowers v. Humphrey, 
576 So. 2d 138 (Miss. 1991). 

A chancery court had continuing juris- 
diction of a child custody matter, despite 
the fact that the mother and the children 
had established residency in Louisiana, 
where pleadings had been pending before 
the court almost constantly since the par- 
ties were initially divorced, the mother 
had continued to use the court to enforce 
her rights under the decrees, and the 
Mississippi court had assumed jurisdic- 
tion before any proceeding was begun in 
Louisiana. Cooley v. Cooley, 574 So. 2d 694 



(Miss. 1991), overruled on other grounds, 
Powell v. Powell, 644 So. 2d 269 (Miss. 
1994), overruled on other grounds, Leaf 
River Forest Prods, v. Deakle, 661 So. 2d 
188 (Miss. 1995). 

In interstate custody conflicts, the Uni- 
form Child Custody Jurisdiction Act 
(UCCJA) provides the exclusive state law 
source for determining state court subject 
matter jurisdiction. The chancery courts 
have no power under the Protection From 
Domestic Abuse Law that are inconsistent 
with the jurisdictional injunctions of the 
UCCJA. Curtis v. Curtis, 574 So. 2d 24 
(Miss. 1990). 

Although a chancery court had tempo- 
rary emergency jurisdiction to hear the 
complaint of a father, who had kidnapped 
his children from their mother, alleging 
substantial neglect and abuse, the court 
erred when it continued to exercise juris- 
diction over the matter after it should 
reasonably have become apparent that 
there was no clear and present danger to 
the children from permitting adjudication 
of modification, if any, of their custody in 
the courts of another state which origi- 
nally granted custody of the children to 
the mother. Mississippi was not the chil- 
dren's "home state," even though they had 
lived in Mississippi for over 6 consecutive 
months, since the father brought the chil- 
dren to Mississippi in contravention of a 
valid custody decree of another state and 
the children remained in Mississippi by 
virtue of the chancery court's custody and 
protective order; such court-ordered invol- 
untary residence does not generate "so 
much as a single tick of the UCCJA's 6 
consecutive months clock." Additionally, 
the father and the children did not have a 
"significant connection" with Mississippi, 
within the meaning of § 93-23-5, by vir- 
tue of the fact that they had lived in 
Mississippi for over 6 months at the time 
of the hearing, where they had been in 
Mississippi for only one or 2 days prior to 
the time the father filed the original ap- 
plication for modification of custody. In 
light of the UCCJA's dominant purpose of 
preventing interstate parental kidnap- 
ping and § 93-23- 15's strong injunction 
against wrongfully taking children from 
one state to another, the father and the 
children were required to "have a signifi- 
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cant connection" with Mississippi prior to 
the filing of the application for custody 
modification, and their presence in Missis- 
sippi for one or 2 days was not a "signifi- 
cant connection" within the meaning of 
§ 93-23-5(l)(b). Curtis v. Curtis, 574 So. 
2d 24 (Miss. 1990). 

A Mississippi court improperly assumed 
jurisdiction over a child custody matter 
where an Indiana court had properly ad- 
judicated the matter under the Uniform 
Child Custody Jurisdiction Act, the 
mother and the parties' child had lived in 
Mississippi for less than one month prior 
to the time the father's petition to enforce 
the Indiana decree was filed, and the 
mother and the child had no significant 
connection with Mississippi prior to mov- 
ing to the state. In re Custody of Jackson, 
562 So. 2d 1271 (Miss. 1990). 

A Mississippi court had subject matter 
jurisdiction, pursuant to § 93-23-5(l)(c), 
to hear a child custody modification peti- 
tion brought by the children's father, even 
though the children resided with their 
mother in California, where the children 
were present in Mississippi for a vacation 
visit at the time the petition was filed and 
the petition alleged an emergency to pro- 
tect the children from abuse. Castleberry 
v. Castleberry, 541 So. 2d 457, 5 A.L.R.5th 
1145 (Miss. 1989). 

A defendant father was not subject to in 
personam jurisdiction in Mississippi con- 
sistent with due process in an action 
brought by the mother regarding his child 
support obligations, even though an Ohio 
court had transferred jurisdiction over the 
case to a chancery court in Mississippi in 
accordance with the Uniform Child Cus- 
tody Jurisdiction Act and the child resided 
in Mississippi, where the father had no 
minimum contacts with Mississippi and 
had not purposely availed himself of the 
benefits of the laws of the state of Missis- 
sippi or derived personal or commercial 
benefit from his child's presence in Missis- 
sippi. Carpenter v. Allen, 540 So. 2d 1334 
(Miss. 1989). 

There is nothing in the Uniform Child 
Custody Jurisdiction Act that would pro- 
hibit a state court from requiring a ne 
exeat writ and bond. Roberts v. Fuhr, 523 
So. 2d 20 (Miss. 1987). 



The provisions of the Uniform Child 
Custody Jurisdiction Act governed a child 
custody action even though the complaint 
stated that custody was sought pursuant 
to § 93-11-65, which provides for chan- 
cery jurisdiction in child custody cases. 
Walters v. Walters, 519 So. 2d 427 (Miss. 
1988). 

First question chancellor should ad- 
dress in action for modification of child 
custody involving child no longer living in 
state is whether Mississippi is proper 
state to exercise jurisdiction, and should 
not rely solely upon fact that original 
custody decree had been rendered in his 
court, where Uniform Child Custody Ju- 
risdiction Act may have applied. Hobbs v. 
Hobbs, 508 So. 2d 677 (Miss. 1987). 

Chancellor should first determine, be- 
fore considering actions taken by Louisi- 
ana court, whether Mississippi Chancery 
Court has authority to act under § 93-23- 
5; if this section gives him authority to 
exercise jurisdiction, Chancellor must 
next determine which state is more appro- 
priate and convenient forum under § 93- 
23-13; if both requirements would other- 
wise be sufficiently present to give 
Chancery Court jurisdiction, in view of 
posture of this case in Louisiana court, 
Chancellor under Act is further required 
to determine whether modification of orig- 
inal custody decree by Chancery Court is 
foreclosed by order or judgment of Louisi- 
ana court. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 

Texas is appropriate forum and Missis- 
sippi should decline jurisdiction in case in 
which noncustodial parent files motion to 
modify Mississippi child custody judg- 
ment where children have resided in 
Texas for period of year prior to initiation 
of action and for 2 years prior to date of 
trial, notwithstanding presence of one 
child in Mississippi prior to trial or at time 
of filing, which child has been retained in 
Mississippi in violation of existing, valid 
decree, and where practically all wit- 
nesses and evidence of any substantial 
change adversely affecting children's fu- 
ture care, protection and training lie 
within borders of Texas. Siegel v. Alexan- 
der, 477 So. 2d 1345 (Miss. 1985). 
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§ 93-27-202. Exclusive, continuing jurisdiction. 

(1) Except as otherwise provided in Section 16 of this act, a court of this 
state which has made a child custody determination consistent with Sections 
93-27-201 or 93-27-203 has exclusive, continuing jurisdiction over the deter- 
mination until: 

(a) A court of this state determines that neither the child, nor the child 
and one parent, nor the child and a person acting as a parent have a 
significant connection with this state and that substantial evidence is no 
longer available in this state concerning the child's care, protection, training, 
and personal relationships; or 

(b) A court of this state or a court of another state determines that the 
child, the child's parents, and any person acting as a parent currently do not 
reside in this state. 

(2) A court of this state which has made a child custody determination and 
does not have exclusive, continuing jurisdiction under this section may modify 
that determination only if it has jurisdiction to make an initial determination 
under Section 93-27-201. 

SOURCES: Laws, 2004, ch. 519, § 14, eff from and after July 1, 2004. 

§ 93-27-203. Jurisdiction to modify determination. 

Except as otherwise provided in Section 93-27-204 of this act, a court of 
this state may not modify a child custody determination made by a court of 
another state unless a court of this state has jurisdiction to make an initial 
determination under Section 93-27-201(l)(a) or (b) of this act; and: 

(a) The court of the other state determines it no longer has exclusive, 
continuing jurisdiction under Section 93-27-202 or that a court of this state 
would be a more convenient forum under Section 93-27-207; or 

(b) A court of this state or a court of the other state determines that 
neither the child, the child's parents, nor any person acting as a parent 
presently does not reside in the other state. 

SOURCES: Laws, 2004, ch. 519, § 15, eff from and after July 1, 2004. 

§ 93-27-204. Temporary emergency jurisdiction. 

(1) A court of this state has temporary emergency jurisdiction if the child 
is present in this state and the child has been abandoned or it is necessary in 
an emergency to protect the child because the child, or a sibling or parent of the 
child, is subjected to or threatened with mistreatment or abuse. 

(2) If there is no previous child custody determination that is entitled to 
be enforced under this chapter and a child custody proceeding has not been 
commenced in a court of a state having jurisdiction under Sections 93-27-201 
through 93-27-203, a child custody determination made under this section 
remains in effect until an order is obtained from a court of a state having 
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jurisdiction under Sections 93-27-201 through 93-27-203. If a child custody 
proceeding has not been or is not commenced in a court of a state having 
jurisdiction under Sections 93-27-201 through 93-27-203, a child custody 
determination made under this section becomes a final determination, if it so 
provides and this state becomes the home state of the child. 

(3) If there is a previous child custody determination that is entitled to be 
enforced under this chapter, or a child custody proceeding has been commenced 
in a court of a state having jurisdiction under Sections 93-27-201 through 
93-27-203, any order issued by a court of this state under this section must 
specify in the order a period that the court considers adequate to allow the 
person seeking an order to obtain an order from the state having jurisdiction 
under Sections 93-27-201 through 93-27-203. The order issued in this state 
remains in effect until an order is obtained from the other state within the 
period specified or the period expires. 

(4) A court of this state which has been asked to make a child custody 
determination under this section, upon being informed that a child custody 
proceeding has been commenced in, or a child custody determination has been 
made by, a court of a state having jurisdiction under Sections 93-27-201 
through 93-27-203, shall immediately communicate with the other court. A 
court of this state which is exercising jurisdiction pursuant to Sections 
93-27-201 through 93-27-203, upon being informed that a child custody 
proceeding has been commenced in, or a child custody determination has been 
made by, a court of another state under a statute similar to this section shall 
immediately communicate with the court of that state to resolve the emer- 
gency, protect the safety of the parties and the child, and determine a period for 
the duration of the temporary order. 

SOURCES: Laws, 2004, ch. 519, § 16, eff from and after July 1, 2004. 

§ 93-27-205. Notice; opportunity to be heard; joinder. 

(1) Before a child custody determination is made under this chapter, 
notice and an opportunity to be heard in accordance with the standards of 
Section 93-27-108 must be given to all persons entitled to notice under the law 
of this state as in child custody proceedings between residents of this state, any 
parent whose parental rights have not been previously terminated, and any 
person having physical custody of the child. 

(2) This chapter does not govern the enforceability of a child custody 
determination made without notice or an opportunity to be heard. 

(3) The obligation to join a party and the right to intervene as a party in 
a child custody proceeding under this chapter are governed by the law of this 
state as in child custody proceedings between residents of this state. 

SOURCES: Laws, 2004, ch. 519, § 17, eff from and after July 1, 2004. 



844 



Uniform Child Custody Jurisdiction and Enforcement § 93-27-206 
JUDICIAL DECISIONS 

1. Decisions under prior law. and at hearing ordering her return to 

Wife who moved to Canada, married Canada; delay by wife's counsel until after 

Canadian citizen and gave birth to child temporary award of child custody to hus- 

in Canada, subsequently absconding with band in informing court of her discontin- 

child to Mississippi incident to separation uing wife's representation could not affect 

from husband, had reasonable notice of validity of Canadian court's order, 

divorce and child custody proceedings in Laskosky v. Laskosky, 504 So. 2d 726 

Canada, where her Canadian counsel was (Miss. 1987). 
notified of and present at divorce hearing 
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that issued previous custody determina- with nonparent-modern status. 15 
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tion Act (PKPA), 28 USCS § 1738A. 83 f orm Child Custody Jurisdiction Act. 53 

A.L.R.4th 742. Miss. L. J. 191, March, 1983. 

Continuity of residence as factor in con- 
test between parent and nonparent for 

§ 93-27-206. Simultaneous proceedings. 

(1) Except as otherwise provided in Section 93-27-204, a court of this state 
may not exercise its jurisdiction under this act if, at the time of the commence- 
ment of the proceeding, a proceeding concerning the custody of the child has 
been commenced in a court of another state having jurisdiction substantially in 
conformity with this chapter, unless the proceeding has been terminated or is 
stayed by the court of the other state because a court of this state is a more 
convenient forum under Section 93-27-207. 

(2) Except as otherwise provided in Section 93-27-204, a court of this 
state, before hearing a child custody proceeding, shall examine the court 
documents and other information supplied by the parties pursuant to Section 
93-27-209. If the court determines that a child custody proceeding has been 
commenced in a court in another state having jurisdiction substantially in 
accordance with this chapter, the court of this state shall stay its proceeding 
and communicate with the court of the other state. If the court of the state 
having jurisdiction substantially in accordance with this chapter does not 
determine that the court of this state is a more appropriate forum, the court of 
this state shall dismiss the proceeding. 

(3) In a proceeding to modify a child custody determination, a court of this 
state shall determine whether a proceeding to enforce the determination has 
been commenced in another state. If a proceeding to enforce a child custody 
determination has been commenced in another state, the court may: 

(a) Stay the proceeding for modification pending the entry of an order of 
a court of the other state enforcing, staying, denying, or dismissing the 
proceeding for enforcement; 
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(b) Enjoin the parties from continuing with the proceeding for enforce- 
ment; or 

(c) Proceed with the modification under conditions it considers appro- 
priate. 

SOURCES: Laws, 2004, ch. 519, § 18, eff from and after July 1, 2004. 

JUDICIAL DECISIONS 



1. Decisions under prior law. 

Where a maternal grandmother's Ari- 
zona guardianship of her grandchild had 
been terminated, and there was no evi- 
dence of other pending proceedings in 
foreign courts concerning custody of of 
that child, Miss. Code Ann. § 93-23-11 did 
not prohibit assertion of jurisdiction by 
the Mississippi courts over the temporary 
custody and adoption of the child. C.T. v. 
R.D.H., 843 So. 2d 690 (Miss. 2003). 

A chancery court had continuing juris- 
diction of a child custody matter, despite 
the fact that the mother and the children 
had established residency in Louisiana, 
where pleadings had been pending before 
the court almost constantly since the par- 
ties were initially divorced, the mother 
had continued to use the court to enforce 
her rights under the decrees, and the 
Mississippi court had assumed jurisdic- 
tion before any proceeding was begun in 
Louisiana. Cooley v. Cooley, 574 So. 2d 694 
(Miss. 1991), overruled on other grounds, 
Powell v. Powell, 644 So. 2d 269 (Miss. 
1994), overruled on other grounds, Leaf 
River Forest Prods, v. Deakle, 661 So. 2d 
188 (Miss. 1995). 

Chancellor should first determine, be- 
fore considering actions taken by Louisi- 
ana court, whether Mississippi Chancery 
Court has authority to act under § 93-23- 
5; if this section gives him authority to 
exercise jurisdiction, Chancellor must 
next determine which state is more appro- 
priate and convenient forum under § 93- 
23-13; if both requirements would other- 
wise be sufficiently present to give 
Chancery Court jurisdiction, in view of 
posture of this case in Louisiana court, 
Chancellor under Act is further required 
to determine whether modification of orig- 
inal custody decree by Chancery Court is 
foreclosed by order or judgment of Louisi- 



ana court. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 

Chancellor is required to stay custody 
proceedings and communicate with court 
of other state before assuming jurisdiction 
when apprised of pending proceeding in 
another state. Hobbs v. Hobbs, 508 So. 2d 
677 (Miss. 1987). 

Mere filing of petition does not mean 
court has assumed jurisdiction under stat- 
ute, because ordinarily there must be 
some order of court indicating that it has 
assumed jurisdiction following filing of 
pleading. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 

Arizona court lacks jurisdiction under 
either Parental Kidnapping Prevention 
Act (28 USCS § 1738A) or under Missis- 
sippi Uniform Child Custody Jurisdiction 
Act (§§ 93-23-1 et seq.) over child custody 
proceeding, and any custody decree en- 
tered by Arizona court is not entitled to 
full faith and credit, where prior to com- 
mencement of Arizona action, child cus- 
tody proceeding has been commenced un- 
der act in Mississippi and child involved 
in proceeding has been abducted from 
natural mother in Mississippi by grand- 
parent and stepgrandparent; result is not 
changed by fact that Arizona decree is 
entered by stipulation where Arizona de- 
cree is entered without hearing on best 
interests of child and Arizona proceedings 
are not substantially in accordance with 
act and do not meet its jurisdictional stan- 
dards. Owens ex rel. Mosley v. Huffman, 
481 So. 2d 231 (Miss. 1985). 

Mississippi court lacks jurisdiction to 
entertain petition to modify Wisconsin or- 
der granting child custody to mother 
where petition has been filed by grandpar- 
ents who have wrongfully detained chil- 
dren in Mississippi. Hill v. Hill, 481 So. 2d 
227 (Miss. 1985). 
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Custody Jurisdiction Act (UCCJA) to tern- ground for declining jurisdiction under 

porary custody orders. 81 A.L.R.4th 1101. § 6(a) of the of the Uniform Child Custody 

Child custody: when does state that Jurisdiction Act (UCCJA) or the Parental 

issued previous custody determination Kidnapping Prevention Act (PKPA), 28 

have continuing jurisdiction under Uni- USCS § 1738A(g). 20 A.L.R.5th 700. 

form Child Custody Jurisdiction Act Law Reviews. 1982 Mississippi Su- 

(UCCJA) or Parental Kidnapping Preven- preme Court Review: Miscellaneous: Uni- 

tion Act (PKPA), 28 USCS § 1738A. 83 form Child Custody Jurisdiction Act. 53 

A.L.R.4th 742. Miss. L. J. 191, March, 1983. 

§ 93-27-207. Inconvenient forum. 

(1) A court of this state which has jurisdiction under this chapter to make 
a child custody determination may decline to exercise its jurisdiction at any 
time if it determines that it is an inconvenient forum under the circumstances 
and that a court of another state is a more appropriate forum. The issue of 
inconvenient forum may be raised upon motion of a party, the court's own 
motion, or request of another court. 

(2) Before determining whether it is an inconvenient forum, a court of this 
state shall consider whether it is appropriate for a court of another state to 
exercise jurisdiction. For this purpose, the court shall allow the parties to 
submit information and shall consider all relevant factors, including: 

(a) Whether domestic violence has occurred and is likely to continue in 
the future and which state could best protect the parties and the child; 

(b) The length of time the child has resided outside this state; 

(c) The distance between the court in this state and the court in the 
state that would assume jurisdiction; 

(d) The relative financial circumstances of the parties; 

(e) Any agreement of the parties as to which state should assume 
jurisdiction; 

(f) The nature and location of the evidence required to resolve the 
pending litigation, including testimony of the child; 

(g) The ability of the court of each state to decide the issue expeditiously 
and the procedures necessary to present the evidence; and 

(h) The familiarity of the court of each state with the facts and issues in 
the pending litigation. 

(3) If a court of this state determines that it is an inconvenient forum and 
that a court of another state is a more appropriate forum, it shall stay the 
proceedings upon condition that a child custody proceeding be promptly 
commenced in another designated state and may impose any other condition 
the court considers just and proper. 

(4) A court of this state may decline to exercise its jurisdiction under this 
chapter if a child custody determination is incidental to an action for divorce or 
another proceeding while still retaining jurisdiction over the divorce or other 
proceeding. 

SOURCES: Laws, 2004, ch. 519, § 19, eff from and after July 1, 2004. 
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JUDICIAL DECISIONS 



1. Decisions under prior law. 

In a divorce and child custody case, the 
husband's argument that Mississippi was 
an inconvenient state failed because a 
letter he wrote established that not only 
was he aware of his family's Mississippi 
residency, but he was also not opposed to 
it. Jundoosing v. Jundoosing, 826 So. 2d 
85 (Miss. 2002). 

The chancellor improperly found that it 
would not be in the best interest of the 
children to exercise jurisdiction in Missis- 
sippi where (1) at the time of their divorce, 
the parents were both on active duty in 
the Navy, and the decree granted joint 
custody, with paramount custody and con- 
trol to the parent with shore duty, and (2) 
the wife subsequently left the Navy and 
moved to Maryland with the children; 
unilateral action by the wife would not be 
permitted to be used as a valid justifica- 
tion for declining the exercise of jurisdic- 
tion in Mississippi. Hasse v. Shane, 717 
So. 2d 718 (Miss. 1998). 

The application of the Uniform Child 
Custody Jurisdiction Act in a dispute over 
jurisdiction between 2 states is a 3 step 
process. A court must first determine if it 
has authority, or jurisdiction, to act follow- 
ing the guidelines of § 93-23-5. If a court 
determines that it does not have jurisdic- 
tion, the process stops there. However, if 
that hurdle is cleared, a determination is 
made as to which court is the more appro- 
priate and convenient forum under the 
guidelines of § 93-23-13. A court may de- 
cline to exercise jurisdiction if it is not the 
most appropriate or convenient forum. If 
the court accepts jurisdiction as the con- 
venient forum, the court must determine 
if the action to be taken is foreclosed by an 
order or judgment of the other state court. 
Stowers v. Humphrey, 576 So. 2d 138 
(Miss. 1991). 

While a court that enters an original 
custody decree has jurisdiction to subse- 
quently modify the decree separate and 
apart from the jurisdictional section of the 
Uniform Child Custody Jurisdiction Act, 
(UCCJA), the continuing jurisdiction of a 
court is affected by the application of the 
UCCJA. Thus, although the Mississippi 
court that entered the original divorce and 



custody decree, which gave the mother 
custody of the parties' 2 minor children, 
had continuing jurisdiction over the case, 
the court properly stayed proceedings to 
modify the custody decree on the finding 
that Mississippi was an inconvenient fo- 
rum under § 93-23-13 and that Alabama 
was the most appropriate forum, where 
the mother and children had lived in Ala- 
bama for 2V2 years, and evidence concern- 
ing the effects of visitation with the father 
was more readily available in Alabama 
than in Mississippi. Stowers v. Humphrey, 
576 So. 2d 138 (Miss. 1991). 

Mississippi was not an inconvenient fo- 
rum under § 93-23-13 to hear a child 
custody modification petition brought by 
the children's father, even though the chil- 
dren resided with their mother in Califor- 
nia, where evidence was presented dem- 
onstrating that there was an immediate 
threat to the best interest of the parties' 
children. Castleberry v. Castleberry, 541 
So. 2d 457, 5 A.L.R.5th 1145 (Miss. 1989). 

Chancellor should first determine, be- 
fore considering actions taken by Louisi- 
ana court, whether Mississippi Chancery 
Court has authority to act under § 93- 
23-5 if this section gives him authority to 
exercise jurisdiction, Chancellor must 
next determine which state is more appro- 
priate and convenient forum under § 93- 
23-13; if both requirements would other- 
wise be sufficiently present to give 
Chancery Court jurisdiction, in view of 
posture of this case in Louisiana court, 
Chancellor under Act is further required 
to determine whether modification of orig- 
inal custody decree by Chancery Court is 
foreclosed by order or judgment of Louisi- 
ana court. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 

Texas is appropriate forum and Missis- 
sippi should decline jurisdiction in case in 
which noncustodial parent files motion to 
modify Mississippi child custody judg- 
ment where children have resided in 
Texas for period of year prior to initiation 
of action and for 2 years prior to date of 
trial, notwithstanding presence of one 
child in Mississippi prior to trial or at time 
of filing, which child has been retained in 
Mississippi in violation of existing, valid 
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decree, and where practically all wit- ture care, protection and training lie 
nesses and evidence of any substantial within borders of Texas. Siegel v. Alexan- 
change adversely affecting children's fu- der, 477 So. 2d 1345 (Miss. 1985). 

RESEARCH REFERENCES 

ALR. Child custody: when does state Uniform child Custody Jurisdiction Act 

that issued previous custody determina- (UCCJA). 21 A.L.R.5th 396. 

tion have continuing jurisdiction under Law Reviews. 1982 Mississippi Su- 

Uniform Child Custody Jurisdiction Act preme Court Review: Miscellaneous: Uni- 

(UCCJA) or Parental Kidnapping Preven- form Child Custody Jurisdiction Act. 53 

tion Act (PKPA), 28 USCS § 1738A. 83 Miss. L. J. 191, March, 1983. 
A.L.R.4th 742. 

Inconvenience of forum as ground for 
declining jurisdiction under § 7 of the 

§ 93-27-208. Jurisdiction declined because of conduct. 

(1) Except as otherwise provided in Section 93-27-204 or by other law of 
this state, if a court of this state has jurisdiction under this chapter because a 
person seeking to invoke its jurisdiction has engaged in unjustifiable conduct, 
the court shall decline to exercise its jurisdiction unless: 

(a) The parents and all persons acting as parents have acquiesced in the 
exercise of jurisdiction; 

(b) A court of the state otherwise having jurisdiction under Sections 
93-27-201 through 93-27-203 determines that this state is a more appropri- 
ate forum under Section 93-27-207; or 

(c) No court of any other state would have jurisdiction under the criteria 
specified in Sections 93-27-201 through 93-27-203 of this act. 

(2) If a court of this state declines to exercise its jurisdiction pursuant to 
subsection (1), it may fashion an appropriate remedy to ensure the safety of the 
child and prevent a repetition of the unjustifiable conduct, including staying 
the proceeding until a child custody proceeding is commenced in a court having 
jurisdiction under Sections 93-27-201 through 93-27-203. 

(3) If a court dismisses a petition or stays a proceeding because it declines 
to exercise its jurisdiction under subsection (1), it shall assess against the 
party seeking to invoke its jurisdiction necessary and reasonable expenses 
including court costs, communication expenses, attorney's fees, investigative 
fees, expenses for witnesses, travel expenses, and expenses for child care 
during the course of the proceedings, unless the party from whom fees are 
sought establishes that the assessment would be clearly inappropriate. The 
court may not assess fees, costs, or expenses against this state unless 
authorized by law other than this chapter. 

SOURCES: Laws, 2004, ch. 519, § 20, eff from and after July 1, 2004. 

Cross References — Criminal sanctions against noncustodial parent or relative for 
removal of child under age of fourteen from state in violation of court order, see 
§ 97-3-51. 
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JUDICIAL DECISIONS 



1. Decisions under prior law. 

Although a chancery court had tempo- 
rary emergency jurisdiction to hear the 
complaint of a father, who had kidnapped 
his children from their mother, alleging 
substantial neglect and abuse, the court 
erred when it continued to exercise juris- 
diction over the matter after it should 
reasonably have become apparent that 
there was no clear and present danger to 
the children from permitting adjudication 
of modification, if any, of their custody in 
the courts of another state which origi- 
nally granted custody of the children to 
the mother. Mississippi was not the chil- 
dren's "home state," even though they had 
lived in Mississippi for over 6 consecutive 
months, since the father brought the chil- 
dren to Mississippi in contravention of a 
valid custody decree of another state and 
the children remained in Mississippi by 
virtue of the chancery court's custody and 
protective order; such court-ordered invol- 
untary residence does not generate "so 
much as a single tick of the UCCJA's 6 
consecutive months clock." Additionally, 
the father and the children did not have a 
"significant connection" with Mississippi, 
within the meaning of § 93-23-5, by vir- 
tue of the fact that they had lived in 
Mississippi for over 6 months at the time 
of the hearing, where they had been in 
Mississippi for only one or 2 days prior to 
the time the father filed the original ap- 
plication for modification of custody. In 
light of the UCCJA's dominant purpose of 
preventing interstate parental kidnap- 
ping and § 93-23-15's strong injunction 
against wrongfully taking children from 
one state to another, the father and the 
children were required to "have a signifi- 



cant connection" with Mississippi prior to 
the filing of the application for custody 
modification, and their presence in Missis- 
sippi for one or 2 days was not a "signifi- 
cant connection" within the meaning of 
§ 93-23-5(l)(b). Curtis v. Curtis, 574 So. 
2d 24 (Miss. 1990). 

Arizona court lacks jurisdiction under 
either Parental Kidnapping Prevention 
Act (28 USCS § 1738A) or under Missis- 
sippi Uniform Child Custody Jurisdiction 
Act (§§ 93-23-1 et seq.) over child custody 
proceeding, and any custody decree en- 
tered by Arizona court is not entitled to 
full faith and credit, where prior to com- 
mencement of Arizona action, child cus- 
tody proceeding has been commenced un- 
der act in Mississippi and child involved 
in proceeding has been abducted from 
natural mother in Mississippi by grand- 
parent and stepgrandparent; result is not 
changed by fact that Arizona decree is 
entered by stipulation where Arizona de- 
cree is entered without hearing on best 
interests of child and Arizona proceedings 
are not substantially in accordance with 
act and do not meet its jurisdictional stan- 
dards. Owens ex rel. Mosley v. Huffman, 
481 So. 2d 231 (Miss. 1985). 

Party seeking attorney fees upon dis- 
missal of petition to modify custody decree 
of another state must prove reasonable- 
ness of fees. Walker v. Luckey, 474 So. 2d 
608 (Miss. 1985). 

Parent's wrongful detention of child in 
Mississippi after agreeing to entry of Flor- 
ida decree modifying prior Mississippi de- 
cree prevents Mississippi court from as- 
suming jurisdiction over parent's petition 
to modify Florida decree. Walker v. 
Luckey, 474 So. 2d 608 (Miss. 1985). 



RESEARCH REFERENCES 



ALR. Kidnapping or related offense by 
taking or removing of child by or under 
authority of parent or one in loco parentis. 
20 A.L.R.4th 823. 

What types of proceedings or determi- 
nations are governed by the Uniform 
Child Custody Jurisdiction Act (UCCJA) 
or the Parental Kidnapping Prevention 
Act (PKPA). 78 A.L.R.4th 1028. 



Child custody: when does state that 
issued previous custody determination 
have continuing jurisdiction under Uni- 
form Child Custody Jurisdiction Act 
(UCCJA) or Parental Kidnapping Preven- 
tion Act (PKPA), 28 USCS § 1738A. 83 
A.L.R.4th 742. 

Parties misconduct as ground for declin- 
ing jurisdiction under § 8 of the Uniform 
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Child Custody Jurisdiction Act (UCCJA). form Child Custody Jurisdiction Act. 53 
16 A.L.R.5th 650. Miss. L. J. 191, March, 1983. 

Law Reviews. 1982 Mississippi Su- 
preme Court Review: Miscellaneous: Uni- 

§ 93-27-209. Information to be submitted to court. 

(1) Subject to any law providing for the confidentiality of procedures, 
addresses, and other identifying information, in a child custody proceeding, 
each party, in its first pleading or in an attached affidavit, shall give 
information, if reasonably ascertainable, under oath as to the child's present 
address or whereabouts, the places where the child has lived during the last 
five (5) years, and the names and present addresses of the persons with whom 
the child has lived during that period. The pleading or affidavit must state 
whether the party: 

(a) Has participated, as a party or witness or in any other capacity, in 
any other proceeding concerning the custody of or visitation with the child 
and, if so, identify the court, the case number, and the date of the child 
custody determination, if any; 

(b) Knows of any proceeding that could affect the current proceeding, 
including proceedings for enforcement and proceedings relating to domestic 
violence, protective orders, termination of parental rights, and adoptions 
and, if so, identify the court, the case number, and the nature of the 
proceeding; and 

(c) Knows the names and addresses of any person not a party to the 
proceeding who has physical custody of the child or claims rights of legal 
custody or physical custody of, or visitation with, the child and, if so, the 
names and addresses of those persons. 

(2) If the information required by subsection (1) is not furnished, the 
court, upon motion of a party or its own motion, may stay the proceeding until 
the information is furnished. 

(3) If the declaration as to any of the items described in subsection (l)(a) 
through (c) is in the affirmative, the declarant shall give additional informa- 
tion under oath as required by the court. The court may examine the parties 
under oath as to details of the information furnished and other matters 
pertinent to the court's jurisdiction and the disposition of the case. 

(4) Each party has a continuing duty to inform the court of any proceeding 
in this or any other state that could affect the current proceeding. 

(5) If a party alleges in an affidavit or a pleading under oath that the 
health, safety, or liberty of a party or child would be jeopardized by disclosure 
of identifying information, the information must be sealed and may not be 
disclosed to the other party or the public, unless the court orders the disclosure 
to be made after a hearing in which the court takes into consideration the 
health, safety, or liberty of the party or child and determines that the 
disclosure is in the interest of justice. 

SOURCES: Laws, 2004, ch. 519, § 21, eff from and after July 1, 2004. 
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1. Decisions under prior law. 

As the Uniform Child Custody Jurisdic- 
tion Act (UCCJA) has only limited appli- 
cability to contested adoptions in certain 
cases, the failure to attach the Miss. Code 
Ann. § 93-23-17 residency affidavit to an 
adoption complaint did not defeat jurisdic- 
tion where the chancellor allowed the 
adoptive parents to use the natural moth- 
er's affidavit which was included in her 
complaint to revoke consent to the adop- 
tion. C.T. v. R.D.H., 843 So. 2d 690 (Miss. 
2003). 

Timely compliance with Miss. Code 
Ann. § 93-23-17 upon filing an initial 
complaint is essential to facilitate a 
proper determination of the court's juris- 
diction but failure to do so will not neces- 
sarily impair the court's exercise of juris- 
diction if appropriately cured by a timely 
amendment; a court may validly exercise 
its jurisdiction if the omitted information 
is timely supplied by amendment of the 
pleading or by affidavit annexed to a mo- 
tion to amend. Marr v. Adair, 841 So. 2d 
1195 (Miss. Ct. App. 2003). 

Absence of statutory disclosures was 
waived by the failure to point it out to the 
trial court, at least where no indication 
was given that there were other proceed- 
ings that the chancellor needed to con- 
sider. Robison v. Lanford, — So. 2d — , 



2001 Miss. App. LEXIS 499 (Miss. Ct. 
App. Dec. 4, 2001). 

Statement in a custody modification 
motion regarding whether other custody 
proceedings had been previously held or 
were currently occurring and whether 
someone else not a party had physical 
custody of the child was not required on 
appeal where no objection had been raised 
before the trial court, and there was no 
indication that there actually were other 
proceedings the trial court needed to con- 
sider. Robison v. Lanford, 850 So. 2d 91 
(Miss. Ct. App. 2001). 

Chancellor should first determine, be- 
fore considering actions taken by Louisi- 
ana court, whether Mississippi Chancery 
Court has authority to act under § 93-23- 
5; if this section gives him authority to 
exercise jurisdiction, Chancellor must 
next determine which state is more appro- 
priate and convenient forum under § 93- 
23-13; if both requirements would other- 
wise be sufficiently present to give 
Chancery Court jurisdiction, in view of 
posture of this case in Louisiana court, 
Chancellor under Act is further required 
to determine whether modification of orig- 
inal custody decree by Chancery Court is 
foreclosed by order or judgment of Louisi- 
ana court. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 



RESEARCH REFERENCES 



Law Reviews. 1982 Mississippi Su- 
preme Court Review: Miscellaneous: Uni- 



form Child Custody Jurisdiction Act. 53 
Miss. L. J. 191, March, 1983. 



§ 93-27-210. Appearance of parties and child. 

(1) In a child custody proceeding in this state, the court may order a party 
to the proceeding who is in this state to appear before the court in person with 
or without the child. The court may order any person who is in this state and 
who has physical custody or control of the child to appear in person with the 
child. 

(2) If a party to a child custody proceeding whose presence is desired by 
the court is outside this state, the court may order that a notice given under 
Section 93-27-108 include a statement directing the party to appear in person 
with or without the child and informing the party that failure to appear may 
result in a decision adverse to the party. 



852 



Uniform Child Custody Jurisdiction and Enforcement § 93-27-303 

(3) The court may enter any orders necessary to ensure the safety of the 
child and of any person ordered to appear under this section. 

(4) If a party to a child custody proceeding who is outside this state is 
directed to appear under subsection (2) or desires to appear personally before 
the court with or without the child, the court may require another party to pay 
reasonable and necessary travel and other expenses of the party so appearing 
and of the child. 

SOURCES: Laws, 2004, ch. 519, § 22, eff from and after July 1, 2004. 

RESEARCH REFERENCES 

Law Reviews. 1982 Mississippi Su- form Child Custody Jurisdiction Act. 53 
preme Court Review: Miscellaneous: Uni- Miss. L. J. 191, March, 1983. 

Article 3. 
Enforcement. 

Sec. 

93-27-301. Reserved 

93-27-302. Enforcement under Hague Convention. 

93-27-303. Duty to enforce. 

93-27-304. Temporary visitation. 

93-27-305. Registration of child custody determination. 

93-27-306. Enforcement of registered determination. 

93-27-307. Simultaneous proceedings. 

93-27-308. Expedited enforcement of child custody determination. 

93-27-309. Service of petition and order. 

93-27-310. Hearing and order. 

93-27-311. Warrant to take physical custody of child. 

93-27-312. Costs, fees, and expenses. 

93-27-313. Recognition and enforcement. 

93-27-314. Appeals. 

93-27-315. Role of prosecutor or public official. 

93-27-316. Role of law enforcement. 

93-27-317. Costs and expenses. 

§ 93-27-301. Reserved. 

§ 93-27-302. Enforcement under Hague Convention. 

Under this Article 3, a court of this state may enforce an order for the 
return of the child made under the Hague Convention on the Civil Aspects of 
International Child Abduction as if it were a child custody determination. 

SOURCES: Laws, 2004, ch. 519, § 23, eff from and after July 1, 2004. 

§ 93-27-303. Duty to enforce. 

(1) A court of this state shall recognize and enforce a child custody 
determination of a court of another state if the latter court exercised jurisdic- 
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tion in substantial conformity with this chapter or the determination was 
made under factual circumstances meeting the jurisdictional standards of this 
chapter and the determination has not been modified in accordance with this 
chapter. 

(2) A court of this state may utilize any remedy available under other law 
of this state to enforce a child custody determination made by a court of 
another state. The remedies provided in this Article 3 are cumulative and do 
not affect the availability of other remedies to enforce a child custody 
determination. 

SOURCES: Laws, 2004, ch. 519, § 24, eff from and after July 1, 2004. 

§ 93-27-304. Temporary visitation. 

(1) A court of this state which does not have jurisdiction to modify a child 
custody determination, may issue a temporary order enforcing: 

(a) A visitation schedule made by a court of another state; or 

(b) The visitation provisions of a child custody determination of another 
state that does not provide for a specific visitation schedule. 

(2) If a court of this state makes an order under subsection (l)(a), it shall 
specify in the order a period that it considers adequate to allow the petitioner 
to obtain an order from a court having jurisdiction under the criteria specified 
in Article 2. The order remains in effect until an order is obtained from the 
other court or the period expires. 

SOURCES: Laws, 2004, ch. 519, § 25, eff from and after July 1, 2004. 

§ 93-27-305. Registration of child custody determination. 

(1) A child custody determination issued by a court of another state may 
be registered in this state, with or without a simultaneous request for 
enforcement, by sending to the chancery clerk's office of any county in this 
state: 

(a) A letter or other document requesting registration; 

(b) Two (2) copies, including one (1) certified copy, of the determination 
sought to be registered, and a statement under penalty of perjury that to the 
best of the knowledge and belief of the person seeking registration the order 
has not been modified; and 

(c) Except as otherwise provided in Section 93-27-209, the name and 
address of the person seeking registration and any parent or person acting 
as a parent who has been awarded custody or visitation in the child custody 
determination sought to be registered. 

(2) On receipt of the documents required by subsection (1), the registering 
court shall: 

(a) Cause the determination to be filed as a foreign judgment, together 
with one (1) copy of any accompanying documents and information, regard- 
less of their form; and 
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(b) Serve notice upon the persons named under subsection (1) (c) and 
provide them with an opportunity to contest the registration in accordance 
with this section. 

(3) The notice required by subsection (2Kb) must state that: 

(a) A registered determination is enforceable as of the date of the 
registration in the same manner as a determination issued by a court of this 
state; 

(b) A hearing to contest the validity of the registered determination 
must be requested within twenty (20) days after service of notice; and 

(c) Failure to contest the registration will result in confirmation of the 
child custody determination and preclude further contest of that determina- 
tion with respect to any matter that could have been asserted. 

(4) A person seeking to contest the validity of a registered order must 
request a hearing within twenty (20) days after service of the notice. At that 
hearing, the court shall confirm the registered order unless the person 
contesting registration establishes that: 

(a) The issuing court did not have jurisdiction under Article 2; 

(b) The child custody determination sought to be registered has been 
vacated, stayed, or modified by a court having jurisdiction to do so under 
Article 2; or 

(c) The person contesting registration was entitled to notice, but notice 
was not given in accordance with the standards of Section 93-27-108, in the 
proceedings before the court that issued the order for which registration is 
sought. 

(5) If a timely request for a hearing to contest the validity of the 
registration is not made, the registration is confirmed as a matter of law and 
the person requesting registration and all persons served must be notified of 
the confirmation. 

(6) Confirmation of a registered order, whether by operation of law or 
after notice and hearing, precludes further contest of the order with respect to 
any matter that could have been asserted at the time of registration. 

SOURCES: Laws, 2004, ch. 519, § 26, eff from and after July 1, 2004. 

JUDICIAL DECISIONS 

1. Decisions under prior law. wise be sufficiently present to give 

Chancellor should first determine, be- Chancery Court jurisdiction, in view of 

fore considering actions taken by Louisi- posture of this case in Louisiana court, 

ana court, whether Mississippi Chancery Chancellor under Act is further required 

Court has authority to act under § 93-23- to determine whether modification of orig- 

5; if this section gives him authority to inal custody decree by Chancery Court is 

exercise jurisdiction, Chancellor must foreclosed by order or judgment of Louisi- 

next determine which state is more appro- ana court. Hobbs v. Hobbs, 508 So. 2d 677 

priate and convenient forum under § 93- (Miss. 1987). 
23-13; if both requirements would other- 
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RESEARCH REFERENCES 

ALR. Liability of legal or natural par- have continuing jurisdiction under Uni- 

ent, or one who aids and abets, for dam- form Child Custody Jurisdiction Act 

ages resulting from abduction of own (UCCJA) or Parental Kidnapping Preven- 

child. 49 A.L.R.4th 7. tion Act (PKPA), 28 USCS § 1738A. 83 

Applicability of Uniform Child Custody A.L.R.4th 742. 

Jurisdiction Act (UCCJA) to temporary Law Reviews. 1982 Mississippi Su- 

custody orders. 81 A.L.R.4th 1101. preme Court Review: Miscellaneous: Uni- 

Child custody: when does state that form Child Custody Jurisdiction Act. 53 

issued previous custody determination Miss. L. J. 191, March, 1983. 

§ 93-27-306. Enforcement of registered determination. 

(1) A court of this state may grant any relief normally available under the 
law of this state to enforce a registered child custody determination made by a 
court of another state. 

(2) A court of this state shall recognize and enforce, but may not modify, 
except in accordance with Article 2, a registered child custody determination of 
a court of another state. 

SOURCES: Laws, 2004, ch. 519, § 27, eff from and after July 1, 2004. 

§ 93-27-307. Simultaneous proceedings. 

If a proceeding for enforcement under this Article 3 is commenced in a 
court of this state and the court determines that a proceeding to modify the 
determination is pending in a court of another state having jurisdiction to 
modify the determination under Article 2, the enforcing court shall immedi- 
ately communicate with the modifying court. The proceeding for enforcement 
continues unless the enforcing court, after consultation with the modifying 
court, stays or dismisses the proceeding. 

SOURCES: Laws, 2004, ch. 519, § 28, eff from and after July 1, 2004. 

§ 93-27-308. Expedited enforcement of child custody determi- 
nation. 

(1) A petition under this Article 3 must be verified. Certified copies of all 
orders sought to be enforced and of any order confirming registration must be 
attached to the petition. A copy of a certified copy of an order may be attached 
instead of the original. 

(2) A petition for enforcement of a child custody determination must state: 

(a) Whether the court that issued the determination identified the 
jurisdictional basis it relied upon in exercising jurisdiction and, if so, what 
the basis was; 

(b) Whether the determination for which enforcement is sought has 
been vacated, stayed, or modified by a court whose decision must be enforced 
under this chapter and, if so, identify the court, the case number, and the 
nature of the proceeding; 
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(c) Whether any proceeding has been commenced that could affect the 
current proceeding, including proceedings relating to domestic violence, 
protective orders, termination of parental rights, and adoptions and, if so, 
identify the court, the case number, and the nature of the proceeding; 

(d) The present physical address of the child and the respondent, if 
known; 

(e) Whether relief in addition to the immediate physical custody of the 
child and attorney's fees is sought, including a request for assistance from 
law enforcement officials and, if so, the relief sought; and 

(f) If the child custody determination has been registered and confirmed 
under Section 93-27-305, the date and place of registration. 

(3) Upon the filing of a petition, the court shall issue an order directing 
the respondent to appear in person with or without the child at a hearing and 
may enter any order necessary to ensure the safety of the parties and the child. 
The hearing must be held on the next judicial day after service of the order 
unless that date is impossible. In that event, the court shall hold the hearing 
on the first judicial day possible. The court may extend the date of hearing at 
the request of the petitioner. 

(4) An order issued under subsection (3) must state the time and place of 
the hearing and advise the respondent that at the hearing the court will order 
that the petitioner may take immediate physical custody of the child and the 
payment of fees, costs, and expenses under Section 93-27-312, and may 
schedule a hearing to determine whether further relief is appropriate, unless 
the respondent appears and establishes that: 

(a) The child custody determination has not been registered and con- 
firmed under Section 93-27-305 and that: 

(i) The issuing court did not have jurisdiction under Article 2; 

(ii) The child custody determination for which enforcement is sought 
has been vacated, stayed, or modified by a court having jurisdiction to do 
so under Article 2; 

(hi) The respondent was entitled to notice, but notice was not given in 
accordance with the standards of Section 93-27-108, in the proceedings 
before the court that issued the order for which enforcement is sought; or 

(b) The child custody determination for which enforcement is sought 
was registered and confirmed under Section 93-27-304, but has been 
vacated, stayed, or modified by a court of a state having jurisdiction to do so 
under Article 2. 

SOURCES: Laws, 2004, ch. 519, § 29, eff from and after July 1, 2004. 

§ 93-27-309. Service of petition and order. 

Except as otherwise provided in Section 93-27-311, the petition and order 
must be served, by any method authorized by the law of this state, upon 
respondent and any person who has physical custody of the child. 

SOURCES: Laws, 2004, ch. 519, § 30, eff from and after July 1, 2004. 
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§ 93-27-310. Hearing and order. 

(1) Unless the court issues a temporary emergency order under Section 
93-27-204, upon a finding that a petitioner is entitled to immediate physical 
custody of the child, the court shall order that the petitioner may take 
immediate physical custody of the child unless the respondent establishes 
that: 

(a) The child custody determination has not been registered and con- 
firmed under Section 93-27-305 and that: 

(i) The issuing court did not have jurisdiction under Article 2; 

(ii) The child custody determination for which enforcement is sought 
has been vacated, stayed, or modified by a court of a state having 
jurisdiction to do so under Article 2; or 

(iii) The respondent was entitled to notice, but notice was not given in 
accordance with the standards of Section 93-27-108, in the proceedings 
before the court that issued the order for which enforcement is sought; or 

(b) The child custody determination for which enforcement is sought 
was registered and confirmed under Section 93-27-305 but has been vacated, 
stayed, or modified by a court of a state having jurisdiction to do so under 
Article 2. 

(2) The court shall award the fees, costs, and expenses authorized under 
Section 93-27-312 and may grant additional relief, including a request for the 
assistance of law enforcement officials, and set a further hearing to determine 
whether additional relief is appropriate. 

(3) If a party called to testify refuses to answer on the ground that the 
testimony may be self-incriminating, the court may draw an adverse inference 
from the refusal. 

(4) A privilege against disclosure of communications between spouses and 
a defense of immunity based on the relationship of husband and wife or parent 
and child may not be invoked in a proceeding under this Article 3. 

SOURCES: Laws, 2004, ch. 519, § 31, eff from and after July 1, 2004. 

§ 93-27-311. Warrant to take physical custody of child. 

(1) Upon the filing of a petition seeking enforcement of a child custody 
determination, the petitioner may file a verified application for the issuance of 
a warrant to take physical custody of the child if the child is immediately likely 
to suffer serious physical harm or be removed from this state. 

(2) If the court, upon the testimony of the petitioner or other witness, 
finds that the child is imminently likely to suffer serious physical harm or be 
removed from this state, it may issue a warrant to take physical custody of the 
child. The petition must be heard on the next judicial day after the warrant is 
executed unless that date is impossible. In that event, the court shall hold the 
hearing on the first judicial day possible. The application for the warrant must 
include the statements required by Section 93-27-308(2). 

(3) A warrant to take physical custody of a child must: 
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(a) Recite the facts upon which a conclusion of imminent serious 
physical harm or removal from the jurisdiction is based; 

(b) Direct law enforcement officers to take physical custody of the child 
immediately; and 

(c) Provide for the placement of the child pending final relief. 

(4) The respondent must be served with the petition, warrant, and order 
immediately after the child is taken into physical custody. 

(5) A warrant to take physical custody of a child is enforceable throughout 
this state. If the court finds on the basis of the testimony of the petitioner or 
other witness that a less intrusive remedy is not effective, it may authorize law 
enforcement officers to enter private property to take physical custody of the 
child. If required by exigent circumstances of the case, the court may authorize 
law enforcement officers to make a forcible entry at any hour. 

(6) The court may impose conditions upon placement of a child to ensure 
the appearance of the child and the child's custodian. 

SOURCES: Laws, 2004, ch. 519, § 32, eff from and after July 1, 2004. 

§ 93-27-312. Costs, fees, and expenses. 

(1) The court shall award the prevailing party, including a state, neces- 
sary and reasonable expenses incurred by or on behalf of the party, including 
costs, communication expenses, attorney's fees, investigative fees, expenses for 
witnesses, travel expenses, and child care during the course of the proceedings, 
unless the party from whom fees or expenses are sought establishes that the 
award would be clearly inappropriate. 

(2) The court may not assess fees, costs, or expenses against a state unless 
authorized by law other than this chapter. 

SOURCES: Laws, 2004, ch. 519, § 33, eff from and after July 1, 2004. 

§ 93-27-313. Recognition and enforcement. 

A court of this state shall accord full faith and credit to an order issued by 
another state and consistent with this chapter which enforces a child custody 
determination by a court of another state unless the order has been vacated, 
stayed, or modified by a court having jurisdiction to do so under Article 2. 

SOURCES: Laws, 2004, ch. 519, § 34, eff from and after July 1, 2004. 

JUDICIAL DECISIONS 

1. Decisions under prior law. priate and convenient forum under § 93- 
Chancellor should first determine, be- 23-13; if both requirements would other- 
fore considering actions taken by Louisi- wise be sufficiently present to give 
ana court, whether Mississippi Chancery Chancery Court jurisdiction, in view of 
Court has authority to act under § 93-23- posture of this case in Louisiana court, 
5; if this section gives him authority to Chancellor under Act is further required 
exercise jurisdiction, Chancellor must to determine whether modification of orig- 
next determine which state is more appro- inal custody decree by Chancery Court is 
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foreclosed by order or judgment of Louisi- 
ana court. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 

Mississippi courts have authority to de- 
cline extending full faith and credit to 
judgment of another state when their pro- 
ceedings were not substantially in accord 
with jurisdictional requirements of Uni- 
form Child Custody Jurisdiction Act; case 
remanded where record did not show 
whether process was ever served upon 
husband by Louisiana court or whether 
that court was informed of Mississippi 
proceedings at time it entered order mod- 
ifying original decree, and there was no 
indication whether Louisiana court held 
hearing to determine best interest of 
child. Hobbs v. Hobbs, 508 So. 2d 677 
(Miss. 1987). 

Mother's petition to terminate father's 
visitation rights with minor on the ground 
that he had sexually abused child was 
dismissed, because Mississippi court 
would give full faith and credit to the 
judgment of the Ohio court that father 
had not abused child. In re K.M.G., 500 
So. 2d 994 (Miss. 1987). 

Texas custody decree obtained by with- 
holding from Texas court information, 
that child is in Texas as result of prior 
kidnapping in Mississippi and that war- 
rant is outstanding for arrest of person 



seeking custody decree, is not entitled to 
full faith and credit. Owens ex rel. Mosley 
v. Huffman, 481 So. 2d 231 (Miss. 1985). 

Arizona court lacks jurisdiction under 
either Parental Kidnapping Prevention 
Act (28 USCS § 1738A) or under Missis- 
sippi Uniform Child Custody Jurisdiction 
Act (§§ 93-23-1 et seq.) over child custody 
proceeding, and any custody decree en- 
tered by Arizona court is not entitled to 
full faith and credit, where prior to com- 
mencement of Arizona action, child cus- 
tody proceeding has been commenced un- 
der act in Mississippi and child involved 
in proceeding has been abducted from 
natural mother in Mississippi by grand- 
parent and stepgrandparent; result is not 
changed by fact that Arizona decree is 
entered by stipulation where Arizona de- 
cree is entered without hearing on best 
interests of child and Arizona proceedings 
are not substantially in accordance with 
act and do not meet its jurisdictional stan- 
dards. Owens ex rel. Mosley v. Huffman, 
481 So. 2d 231 (Miss. 1985). 

Mississippi court will recognize Florida 
custody decree modifying prior Missis- 
sippi decree where Florida decree is en- 
tered pursuant to response and waiver by 
respondent in Florida proceedings signed 
after obtaining advice of attorney. Walker 
v. Luckey, 474 So. 2d 608 (Miss. 1985). 
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§ 93-27-314. Appeals. 

An appeal may be taken from a final order in a proceeding under this 
Article 3 in accordance with expedited appellate procedures in other civil cases. 
Unless the court enters a temporary emergency order under Section 93-27-204, 
the enforcing court may not stay an order enforcing a child custody determi- 
nation pending appeal. 

SOURCES: Laws, 2004, ch. 519, § 35, eff from and after July 1, 2004. 
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§ 93-27-315. Role of prosecutor or public official. 

(1) In a case arising under this chapter or involving the Hague Conven- 
tion on the Civil Aspects of International Child Abduction, the prosecutor or 
other appropriate public official may take any lawful action, including resort to 
a proceeding under this Article 3 or any other available civil proceeding to 
locate a child, obtain the return of a child, or enforce a child custody 
determination if there is: 

(a) An existing child custody determination; 

(b) A request to do so from a court in a pending child custody proceed- 
ing; 

(c) A reasonable belief that a criminal statute has been violated; or 

(d) A reasonable belief that the child has been wrongfully removed or 
retained in violation of the Hague Convention on the Civil Aspects of 
International Child Abduction. 

(2) A prosecutor or appropriate public official acting under this section 
acts on behalf of the court and may not represent any party. 

SOURCES: Laws, 2004, ch. 519, § 36, eft from and after July 1, 2004. 

§ 93-27-316. Role of law enforcement. 

At the request of a prosecutor or other appropriate public official acting 
under Section 93-27-315, a law enforcement officer may take any lawful action 
reasonably necessary to locate a child or a party and assist a prosecutor or 
appropriate public official with responsibilities under Section 93-27-315. 

SOURCES: Laws, 2004, ch. 519, § 37, eff from and after July 1, 2004. 

§ 93-27-317. Costs and expenses. 

If the respondent is not the prevailing party, the court may assess against 
the respondent all direct expenses and costs incurred by the prosecutor or 
other appropriate public official and law enforcement officers under Section 
93-27-315 or 93-27-316. 

SOURCES: Laws, 2004, ch. 519, § 38, eff from and after July 1, 2004. 

Article 4. 
Miscellaneous. 

Sec. 

93-27-401. Codification. 

93-27-402. Prior proceedings and determinations. 

§ 93-27-401. Codification. 

In applying and construing this uniform act, consideration must be given 
to the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 
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§ 93-27-402 Domestic Relations 

SOURCES: Laws, 2004, ch. 519, § 40, eff from and after July 1, 2004. 

Editor's Note — Laws, 2004, ch. 519, § 42 provides: 

"SECTION 42. The provisions of Articles 1 through 4 shall be codified as a separate 
chapter in Title 93, Mississippi Code of 1972." 

§ 93-27-402. Prior proceedings and determinations. 

A motion or other request for relief made in a child custody proceeding or 
to enforce a child custody determination which was commenced before the 
effective date of this chapter is governed by the law in effect at the time the 
motion or other request was made. 

SOURCES: Laws, 2004, ch. 519, § 41, eff from and after July 1, 2004. 



862 



TITLE 95 
TORTS 

Chapter 1. Libel and Slander 95-1-1 

Chapter 3. Nuisances 95-3-1 

Chapter 5. Trespass 95-5-1 

Chapter 7. Liability Exemption for Donors of Food 95-7-1 

Chapter 9. Liability Exemption for Volunteers and Sports Officials 95-9-1 

Chapter 11. Liability Exemption for Equine and Livestock Activities 95-11-1 

Chapter 13. Liability Exemption for Noise Pollution by Sport-shooting 

Ranges 95-13-1 

CHAPTER 1 
Libel and Slander 

Sec. 

95-1-1. Certain words actionable. 

95-1-3. Liability of radio and television stations or networks. 

95-1-5. Newspapers and radio or television stations to have opportunity to 

make corrections prior to suit. 

§ 95-1-1. Certain words actionable. 

All words which, from their usual construction and common acceptation, 
are considered as insults, and calculated to lead to a breach of the peace, shall 
be actionable; and a plea, exception or demurrer shall not be sustained to 
preclude a jury from passing thereon, who are the sole judges of the damages 
sustained; but this shall not deprive the courts of the power to grant new trials, 
as in other cases. 

SOURCES: Codes, Hutchinson's 1848, ch. 56, art. 3; 1857, ch. 54, art. 1; 1871, 
§ 1973; 1880, § 1004; 1892, § 10; Laws, 1906, § 10; Hemingway's 1917, § 1; 
Laws, 1930, § 11; Laws, 1942, § 1059. 

Cross References — Right of defendant in criminal prosecution to show truth of 
matter written or published, see Miss. Const. Art. 3, § 13 and Code § 97-3-57. 

Right of remedy for injury to reputation, see Miss. Const. Art. 3, § 24. 

Limitation on right of plaintiff to recover costs in libel and slander action, see 
§ 11-53-33. 

Time for bringing action for libel, see § 15-1-35. 

Provisions relative to statements, editorials, and news stories which reflect upon the 
honesty, integrity, or moral character of a candidate for elective office, see §§ 23-15-875 
and 23-15-877 appearing in the special pamphlet containing the Mississippi Election 
Code. 

Liability of radio and television stations or networks, see § 95-1-3. 

Right of newspapers and radio or television stations to have opportunity to make 
corrections prior to suit, see § 95-1-5. 

Punishment upon conviction for libel, see § 97-3-55. 

Indictments for libel, see § 99-7-33. 

Right to show use of insulting words on part of victim in trials for assault and battery, 
see § 99-17-19. 
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JUDICIAL DECISIONS 



1. In general. 

2. Truth as defense. 

3. Words uttered or written by agent. 

4. When publication complete. 

5. Actionable words, in general. 

6. — Words actionable per se. 

7. Privileged communication. 

8. Qualified privilege. 

9. Damages. 

10. — Mitigation. 

11. Judicial proceedings. 

12. —Pleadings. 

13. — Evidence. 

14. — Jury questions. 

15. — Instructions. 

1. In general. 

It is not necessary that the words be 
spoken to, or in the presence of, the plain- 
tiff. Scott v. Peebles, 10 Miss. (2 S. & M.) 
546 (1844); Warren v. Norman, 1 Miss. (1 
Walker) 387 (1831). 

Where an author, after tape recording 
interviews with psychoanalyst, wrote 
magazine article which was later pub- 
lished as book and which contained 
lengthy passages in quotation marks at- 
tributed to psychoanalyst, some of which 
had no identical statement appearing in 
author's taped interviews, author was not 
entitled to summary judgment in suit by 
psychoanalyst for libel, because deliberate 
alteration of words uttered by public fig- 
ure does not equate with knowledge of 
falsity for purpose of New York Times 
standard, unless alteration results in ma- 
terial change in meaning conveyed by 
statement; and with respect to some of the 
quotations, evidence presented question 
for jury whether author acted with knowl- 
edge of falsity or with reckless disregard 
as to truth or falsity. Masson v. New 
Yorker Magazine, Inc., 501 U.S. 496, 111 
S. Ct. 2419, 115 L. Ed. 2d 447 (1991), on 
remand, 960 F.2d 896 (9th Cir. Cal. 1992). 

To maintain claim of defamation, plain- 
tiff must establish false and defamatory 
statement concerning plaintiff, unprivi- 
leged publication to third party, fault 
amounting at least to negligence on part 
of publisher, and, either actionability of 
statement irrespective of special harm, or 
existence of special harm caused by pub- 



lication. Boone v. Wal-Mart Stores, Inc., 
680 So. 2d 844 (Miss. 1996). 

Fault in defamation cases involving pri- 
vate persons, regardless of their social 
standing, or ranks and privileges, may be 
predicated on negligence of publisher; 
plaintiff is not required to prove malice. 
Boone v. Wal-Mart Stores, Inc., 680 So. 2d 
844 (Miss. 1996). 

In order for merchant to be immune 
from liability on defamation claim arising 
from questioning of customer by merchant 
for purpose of ascertaining whether or not 
customer is guilty of shoplifting, pursuant 
to state merchant immunity statute, mer- 
chant must prove that it conducted ques- 
tioning of suspected shoplifter in reason- 
able manner. Boone v. Wal-Mart Stores, 
Inc., 680 So. 2d 844 (Miss. 1996). 

"Libel" is method of defamation ex- 
pressed in writing. McCullough v. Cook, 
679 So. 2d 627 (Miss. 1996). 

Claim of defamation requires that 
plaintiff establish false and defamatory 
statement which concerns plaintiff, un- 
privileged publication of statement to 
third party, fault amounting to at least 
negligence on part of publisher, and either 
actionability of statement irrespective of 
special harm or existence of special harm 
caused by publication. McCullough v. 
Cook, 679 So. 2d 627 (Miss. 1996). 

Threshold question in any defamation 
action is whether published statements 
are false. McCullough v. Cook, 679 So. 2d 
627 (Miss. 1996). 

Action of sheriff in giving license tag 
number of vehicle which was seized in 
drug arrest, which had formerly belonged 
to county chancery clerk and which still 
had license tag numbers issued in clerk's 
name despite sale to individual involved 
in drug arrest, to reporter without indicat- 
ing conflict as to ownership was false 
statement and was actionable as result of 
material omissions on part of sheriff, even 
though statement that vehicle was regis- 
tered to clerk was absolutely true; sheriff 
knew, and failed to state to reporter, that 
license tags had been expired for 16 
months, or that clerk had sold vehicle but 
that new license tags had not been issued. 
McCullough v. Cook, 679 So. 2d 627 (Miss. 
1996). 
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Material omissions from reports of true 
facts are capable of creating defamatory 
impression. McCullough v. Cook, 679 So. 
2d 627 (Miss. 1996). 

Public figure who brings libel action can 
only prevail by proving through clear and 
convincing evidence that publisher acted 
with actual malice. McCullough v. Cook, 
679 So. 2d 627 (Miss. 1996). 

"Actual malice," showing of which on 
part of publisher must be made in order to 
allow recovery by public figure in libel 
action, is defined as ill will or reckless 
disregard of falsity of statements made. 
McCullough v. Cook, 679 So. 2d 627 (Miss. 
1996). 

Fact issue as to whether misleading 
actions by sheriff in giving license tag 
number of vehicle seized in drug arrest, 
which was licensed to county chancery 
clerk, to reporter without making clear 
that there was conflict in ownership of 
vehicle were taken with actual malice 
precluding summary judgment in libel ac- 
tion brought by clerk after news story was 
published stating that vehicle belonging 
to clerk was seized. McCullough v. Cook, 
679 So. 2d 627 (Miss. 1996). 

The discovery rule applies to defama- 
tion actions in that limited class of libel 
cases in which, because of the secretive or 
inherently undiscoverable nature of the 
publication the plaintiff did not know, or 
with reasonable diligence could not have 
discovered, that he or she had been de- 
famed. Staheli v. Smith, 548 So. 2d 1299 
(Miss. 1989). 

There are 2 questions which must be 
answered in determining whether the ac- 
tual malice standard should be applied in 
a given defamation case. The first is "Is 
the plaintiff a public official/public figure 
or a private figure?" The second is, "Re- 
gardless of the plaintiff's status, is the 
alleged defamation a matter of public con- 
cern or interest?" Staheli v. Smith, 548 So. 
2d 1299 (Miss. 1989). 

A public employee who was employed as 
a public university professor involved in 
geology research and grants was not in 
that class of higher level, decision-making 
employees such that he became a public 
official for purposes of determining 
whether the actual malice standard ap- 
plied in a defamation action. Additionally, 



the professor was not a vortex public fig- 
ure because the issues involved were not 
matters of general public concern or inter- 
est where the professor alleged that the 
dean at the university had defamed him 
in written recommendations against ten- 
ure and a pay raise. Staheli v. Smith, 548 
So. 2d 1299 (Miss. 1989). 

The purpose of § 95-1-1 is to allow a 
cause of action where there is usually a 
face-to-face encounter or where words are 
uttered to another in an insulting manner 
and which would precipitate an immedi- 
ate, forceful and violent reaction by a 
reasonable person. The statute is de- 
signed to punish words spoken (not writ- 
ten) face-to-face with no cooling-off time 
before a physical altercation occurred. 
Thus, the statute did not apply where the 
statement was typewritten and placed on 
the windshields of cars and in mailboxes. 
Isaacks v. Reed, 537 So. 2d 409 (Miss. 
1988). 

This section [Code 1942, § 1059] indi- 
cates no legislative intent that it shall 
operate beyond the borders of this state, 
but is designed to maintain peace within 
the state. Tattis v. Karthans, 215 So. 2d 
685 (Miss. 1968). 

In the absence of a showing of a North 
Carolina statute similar to this section 
[Code 1942, § 1059], no cause of action 
was created by words spoken in that state 
and not republished in Mississippi. Tattis 
v. Karthans, 215 So. 2d 685 (Miss. 1968). 

In actions brought under this section 
[Code 1942, § 1059], the court has the 
power to pass on a demurrer where the 
demurrer is not based upon a construction 
of the words, but on some other ground 
evidenced by the declaration. Tattis v. 
Karthans, 215 So. 2d 685 (Miss. 1968). 

Where the declaration brought under 
this section [Code 1942, § 1059] specifi- 
cally charged that the original statements 
complained of were made in state of North 
Carolina but failed to state that there had 
been a republication of the statements 
within the state of Mississippi, the plain- 
tiff could not maintain a cause of action in 
the latter state. Tattis v. Karthans, 215 
So. 2d 685 (Miss. 1968). 

While store and its assistant manager 
had a legal right to discharge one of its 
sales clerks for no reason at all and with- 
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out recommendation if they saw fit to do 
so, they had no right to slander such sales 
clerk or other sales clerks without any 
proof of wrongdoing on their part. Mont- 
gomery Ward & Co. v. Skinner, 200 Miss. 
44, 25 So. 2d 572 (1946). 

It has not been deemed requisite to 
introduce the customers in a store, or 
bystanders in a place of business, to tes- 
tify as to their understanding of the mean- 
ing of alleged slanderous words, and it is 
necessary only to prove that such persons 
or some of them, heard the charges, or 
that the facts and circumstances would 
entitle the jury to believe that they heard 
and understood the same. Montgomery 
Ward & Co. v. Skinner, 200 Miss. 44, 25 
So. 2d 572 (1946). 

Notwithstanding that slanderous re- 
marks are directed to several persons, 
recovery may be had by one of them where 
the charge is made in the alternative to a 
smaller group, as distinguished from a 
general class, and especially if the plain- 
tiff is able to satisfy the jury from all the 
facts and circumstances testified to that 
injury was intended to be done the plain- 
tiff by the implications from the language 
used, and especially when the plaintiff is 
spoken to both separately and collectively 
with others, depending upon what the 
hearers might reasonably understand 
therefrom. Montgomery Ward & Co. v. 
Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

A literal construction of the statute will 
not be applied by the court. Huckabee v. 
Nash, 182 Miss. 754, 183 So. 500 (1938). 

The gravamen of the statute is the 
speaking of the words, whether true or 
false, in an insulting manner. Huckabee v. 
Nash, 182 Miss. 754, 183 So. 500 (1938). 

Mutual exchange of opprobrious insult- 
ing epithets in violation of the statute and 
occurring in the same altercation is not 
actionable where the complaining party 
provoked such exchange. Huckabee v. 
Nash, 182 Miss. 754, 183 So. 500 (1938). 

In action on note, defendant held not 
entitled to recoup amount of damages 
arising from use of actionable words by 
plaintiff because of defendant's failure to 
pay note, since plea of recoupment was an 
independent tort. Calhoun v. McNair, 175 
Miss. 44, 166 So. 330 (1936). 



Railroad company liable where superin- 
tendent wrote libelous letter to plaintiff's 
attorney in reply to claim for damages, 
where malice or lack of honest belief in 
truth of statements is shown. Alabama & 
V. Ry. Co. v. Brooks, 69 Miss. 168, 13 So. 
847 (1891). 

Where occasion privileged, plaintiff 
must establish malice. Alabama & V. Ry. 
Co. v. Brooks, 69 Miss. 168, 13 So. 847 
(1891). 

The immunity of a witness, in a judicial 
proceeding, from liability for slander is 
not affected by the statute. Verner v. 
Verner, 64 Miss. 321, 1 So. 479 (1887). 

2. Truth as defense. 

The truth of the words spoken is no 
defense; but their truth or falsity is an 
important consideration for a jury in esti- 
mating the damages. Crawford v. Mellton, 
20 Miss. (12 S. & M.) 328 (1849); Jefferson 
v. Bates, 152 Miss. 128, 118 So. 717 (1928). 

Truth is complete defense to action for 
libel. McCullough v. Cook, 679 So. 2d 627 
(Miss. 1996). 

The truth of the slanderous words spo- 
ken constitutes no defense, and can only 
go to the jury in mitigation of damages. 
McLean v. Warring, 13 So. 236 (Miss. 
1893). 

3. Words uttered or written by agent. 

A plaintiff failed to state a cause of 
action against a corporate employer for 
violation of Mississippi's actionable words 
statute (§ 95-1-1) stemming from an inci- 
dent in which he was cursed by a mana- 
gerial employee in the presence of a super- 
visor, since a corporate employer cannot 
be held liable under the statute for the 
words of its employee, and there was no 
indication that the offending employee's 
words were spoken at the command of the 
employer. Lawson v. Heidelberg E., 872 F. 
Supp. 335 (N.D. Miss. 1995), aff'd, 70 F.3d 
1269 (5th Cir. 1995). 

But corporation in common-law action 
was held liable for slanderous words of 
agent in scope of employment without 
ratification. Doherty v. L.B. Price Mercan- 
tile Co., 132 Miss. 39, 95 So. 790 (1923). 

Corporation not liable under this stat- 
ute [Code 1942, § 1059]. Neely v. Payne, 
126 Miss. 854, 89 So. 669 (1921). 
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Principal not liable under this statute 
[Code 1942, § 1059] for words of agent. 
Dixie Fire Ins. Co. v. Betty, 101 Miss. 880, 
58 So. 705 (1912). 

Railroad company liable where superin- 
tendent wrote libelous letter to plaintiff's 
attorney in reply to claim for damages, 
where malice or lack of honest belief in 
truth of statements is shown. Alabama & 
V. Ry. Co. v. Brooks, 69 Miss. 168, 13 So. 
847 (1891). 

Express company not liable for libelous 
letter written by acting agent upon whom 
there was no duty to answer correspon- 
dence and who acted as a mere volunteer. 
Southern Express Co. v. Fitzner, 59 Miss. 
581, 42 Am. R. 379(1882). 

4. When publication complete. 

If words are spoken only to the com- 
plaining party or to his agents, represent- 
ing him in the matter discussed and in- 
vited by him, it is not such a publication 
as will support an action for slander and 
this includes one who is interceding for 
the employee as his authorized agent or 
representative. Kirk Jewelers, Inc. v. 
Bynum, 222 Miss. 134, 75 So. 2d 463 
(1954). 

Right of action for libel against newspa- 
per accrued as soon as paper containing 
alleged libelous matter was exhibited to 
third persons. Forman v. Mississippi Pub- 
lishers Corp., 195 Miss. 90, 14 So. 2d 344, 
148A.L.R. 469(1943). 

A cause of action for libel against a 
newspaper accrues where the paper is 
first published. Forman v. Mississippi 
Publishers Corp., 195 Miss. 90, 14 So. 2d 
344, 148A.L.R. 469(1943). 

In libel action against newspaper, hav- 
ing its place of business in Hinds county, 
cause of action accrued in Hinds county 
where alleged libelous matter was first 
published and circulated, and the fact 
that the alleged libel was also circulated 
in Sunflower county through a local dis- 
tributor, did not establish a new and sep- 
arate cause of action in Sunflower county. 
Forman v. Mississippi Publishers Corp., 
195 Miss. 90, 14 So. 2d 344, 148 A.L.R. 469 
(1943). 

The mere dictation of a libelous letter to 
a stenographer in an office of a corporation 
is not a publication thereof where the 
stenographer does not repeat it. Cart- 



wright-Caps Co. v. Fischel & Kaufman, 
113 Miss. 359, 74 So. 278, Am. Ann. Cas. 
1917E,985 (1917). 

Libelous matter contained in a letter 
written and mailed in this state to an 
addressee in another state is not pub- 
lished until the letter is received and read. 
McCarlie v. Atkinson, 77 Miss. 594, 27 So. 
641, 78 Am. St. R. 540 (1900). 

Publication is complete where defama- 
tory letter exceeding privilege of occasion 
is received and read by attorneys. 
McCarlie v. Atkinson, 77 Miss. 594, 27 So. 
641, 78 Am. St. R. 540 (1900). 

5. Actionable words, in general. 

Only two things are necessary to bring 
words spoken of another within the stat- 
ute, viz.: First, they must be insulting; 
and, second, they must be calculated to 
lead to a breach of the peace. Crawford v. 
Mellton, 20 Miss. (12 S. & M.) 328 (1849); 
Scott v. Peebles, 10 Miss. (2 S. & M.) 546 
(1844). 

Abusive and insulting words not action- 
able at common law unless special dam- 
ages alleged in declaration and proven; 
such words actionable under statute. Cock 
v. Weatherby, 13 Miss. (5 S. & M.) 333, 
1845; Davis v. Farrington, 1 Miss. (1 
Walker) 304 (1827). 

Even if subject statements were false, 
plaintiff in order to prevail in defamation 
action must establish that words em- 
ployed were clearly directed toward plain- 
tiff, and defamation must be clear and 
unmistakable from words themselves and 
not product of innuendo, speculation, or 
conjecture. McCullough v. Cook, 679 So. 
2d 627 (Miss. 1996). 

A statement made by an attorney, who 
was prosecuting a libel action, regarding 
the defendants in that action was not 
actionable where the attorney stated, 
"Whatever defense they are using, a de- 
fense they are not using is that the state- 
ments they made were true"; sharp com- 
mentary is not actionable libel. Lawrence 
v. Evans, 573 So. 2d 695 (Miss. 1990). 

A former college employee's allegations 
regarding the college president's charges 
of incompetence, if made with malice as 
the employee alleged, could serve as a 
basis for a defamation action. Holland v. 
Kennedy, 548 So. 2d 982 (Miss. 1989). 
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Name calling and verbal abuse are to be 
taken as statements of opinion, not fact, 
and therefore will not give rise to an 
action for libel. Johnson v. Delta-Demo- 
crat Pub. Co., 531 So. 2d 811 (Miss. 1988). 

Even assuming that words uttered were 
actionable by reason of context in which 
they were uttered, person claiming dam- 
age as result of slander must allege and 
prove special damages, and such special 
damages must be charged with particular- 
ity; person alleging slander had no case 
where he did not in any manner suggest 
any damages of pecuniary character 
caused by alleged slander, and had wholly 
failed to make any substantial showing of 
injury to reputation. Baugh v. Baugh, 512 
So. 2d 1283 (Miss. 1987). 

Words not within the contemplation of 
the statute do not become actionable be- 
cause prompted by anger. Salvo v. Edens, 
237 Miss. 734, 116 So. 2d 220 (1959). 

The following words in a dentist's letter 
to a woman who had not paid his bill and 
who had rejected a denture made by him: 
"Had I also known that you and your 
husband had no aversion to your running 
around toothless and thereby losing per- 
manently your, until now, somewhat 
pleasant facial contours, I should never 
have suggested immediate denture ser- 
vice", were held not actionable under this 
statute [Code 1942, § 1059], in Salvo v. 
Edens, 237 Miss. 734, 116 So. 2d 220 
(1959). 

A letter from a general agent of an 
insurance company advising the local 
agent that in view of the credit report on a 
named insured it would be necessary to 
cancel the insurance policy issued upon 
insured's business was not libelous, and, 
even if it was, it would have been qualifi- 
edly privileged. Miley v. Foster, 229 Miss. 
106, 90 So. 2d 172 (1956). 

While the imputation of a crime needs 
no innuendo to sustain its status as pre- 
sumably libelous, its publication in the 
former category is not absolutely and of 
necessity defamatory but the particular 
statements must be adjudged in the light 
of the particular business. Sheffield v. 
Journal Pub. Co., 211 Miss. 294, 51 So. 2d 
479 (1951). 

In slander action by sales clerk against 
store and its assistant manager, predi- 



cated upon the accusation by the assistant 
manager that plaintiff and two other sales 
clerks trifled with the store's money with 
ill intentions, the fact that the accuser 
may not have carried out his threat to 
inform any prospective employer concern- 
ing such sales clerks was immaterial, the 
question being how the hearers who were 
present at the time the accusations were 
made could have reasonably understood 
them as reflecting in a defamatory man- 
ner upon all of them. Montgomery Ward & 
Co. v. Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

Notice to the public made by mortgagee 
in good faith correcting advertised foreclo- 
sure of trust deed by pointing out that 
certain land not owned by the mortgagor 
should not have been included in the deed 
of trust or notice of sale, stating that 
further publication of the notice of sale 
had been stopped in order to eliminate 
such land, was not libelous. Barcroft v. 
Armstrong, 198 Miss. 565, 21 So. 2d 817 
(1945). 

Declaration against hotel corporation 
and its manager to recover damages for 
conduct of manager in cursing, and abus- 
ing plaintiff and threatening him with 
violence and ejection from hotel, held to 
state cause of action for breach of duty 
arising from the relationship of innkeeper 
and guest rather than cause of action 
under actionable words statute, which 
would have precluded recovery against 
corporate defendants, notwithstanding 
that the words set forth in the declaration 
were manifestly both insulting and calcu- 
lated to lead to a breach of the peace. 
Milner Hotels v. Dougherty, 195 Miss. 718, 
15 So. 2d 358 (1943). 

The prohibition contained in this sec- 
tion [Code 1942, § 1059] against sustain- 
ing a plea, exception or demurrer in a case 
stated thereunder, so as to preclude a jury 
from passing on the facts complained of, 
has no application to a corporate defen- 
dant. Milner Hotels v. Dougherty, 195 
Miss. 718, 15 So. 2d 358 (1943). 

A liberal construction of the statute 
requires that the words spoken of another 
must be insulting from their usual con- 
struction and acceptation and must be 
calculated to lead to a breach of the peace. 
Huckabee v. Nash, 182 Miss. 754, 183 So. 
500 (1938). 
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A defendant calling the plaintiff a son- 
of-a-bitch is not liable under the statute 
where such words were provoked by plain- 
tiff using the same words with reference 
to defendant, and an instruction to that 
effect is not erroneous. Huckabee v. Nash, 
182 Miss. 754, 183 So. 500 (1938). 

Where defendant had rented house to 
plaintiff and plaintiff took possession of 
another house, defendant's words that 
plaintiff used skeleton key to enter house, 
held not actionable where evidence dis- 
closed mutual mistake as to which house 
was rented. Cooper v. Davidson, 172 Miss. 
74, 157 So. 418 (1935). 

Charge in writing by railroad company 
that station agent overcollected from pa- 
trons and took liberties with company's 
funds, if false, was actionable. Tribble v. 
Yazoo & Miss. V. Ry., 103 Miss. 1, 60 So. 2 
(1912). 

Not slander where defendant, an elec- 
tion officer, told plaintiff he was a convict 
and could not vote. Dedeaux v. King, 92 
Miss. 38, 45 So. 466 (1908). 

However, it was not libelous for insur- 
ance company to publish statement that 
rival company may have settled certain 
losses before it, but did not pay them first, 
and that latest accounts were that money 
for payment of rival company's losses had 
not shown up, adding: "moral: Insure in 
this company. Losses paid promptly, not 
settled." P.L. Hennessey & Bro. v. Traders' 
Ins. Co., 87 Miss. 259, 39 So. 692 (1906). 

Where defendant on denial by plaintiff 
that stolen cotton had been traced to his 
barn, stated that "people could lie" an 
action for slander is maintainable. 
Wiseman v. Parker, 73 Miss. 378, 19 So. 
102 (1895). 

When, in action for slander, the slander- 
ous words alleged are not in foreign or 
technical language, and not ambiguous 
nor uttered in fable, question or enigma or 
the like, but are such plain, ordinary 
words as are in common use, an instruc- 
tion to the jury that unless the words used 
were understood by the hearers to have 
been uttered in a malicious or slanderous 
sense they must find for the defendant, is 
erroneous. In such case, it is the judgment 
of the jury, and not the opinion of the 
hearers of the words, that must determine 
whether they were slanderous or not. Jar- 



nigan v. Fleming, 43 Miss. 710, 5 Am. R. 
514 (1870). 

Words "Plaintiff swore to a lie" spoken of 
his testimony before a justice of peace, are 
actionable. Lewis v. Black, 27 Miss. 425 
(1854). 

The gravamen of the statute is the 
speaking of the words, whether true or 
false, in an insulting manner. Crawford v. 
Mellton, 20 Miss. (12 S. & M.) 328 (1849). 

The words, "Crawford swore a lie, and I 
can prove it," are actionable words under 
the statute. Crawford v. Mellton, 20 Miss. 
(12 S. & M.) 328 (1849). 

Everything written of another subject- 
ing him to scorn and ridicule and calcu- 
lated to cause breach of peace is libel. 
Torrance v. Hurst, 1 Miss. (1 Walker) 403 
(1831). 

6. — Words actionable per se. 

Mere statements by former daughter- 
in-law that she had never known former 
father-in-law to wear neck brace and that 
she did not know he was disabled did not 
constitute words that would be slanderous 
per se, because words in question did not 
generate clear and unmistakable accusa- 
tion that former father-in-law had been 
guilty of fraud in obtaining Social Security 
disability benefits, nor did words impute 
crime. Baugh v. Baugh, 512 So. 2d 1283 
(Miss. 1987). 

Generally to orally call a white person a 
Negro is not actionable per se, but it may 
be actionable in certain sections of the 
country under the social habits and cus- 
toms prevailing in those sections. Natchez 
Times Publishing Co. v. Dunigan, 221 
Miss. 320, 72 So. 2d 681, 46 A.L.R.2d 1280 
(1954). 

Words which accuse a person of being a 
thief are actionable per se. Lemonis v. 
Hogue, 213 Miss. 775, 57 So. 2d 865 
(1952). 

Where a newspaper story stated that 
the plaintiff was a two-gun man who is 
alleged to have threatened to shoot him- 
self, members of family and the whole 
neighborhood, that story did not charge 
the plaintiff with a crime; therefore actual 
damages must be shown. Sheffield v. Jour- 
nal Pub. Co., 211 Miss. 294, 51 So. 2d 479 
(1951). 

Language of printed statement by trust- 
ees of public school regarding lumber 
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dealer, and descending from defense into 
abuse, held actionable per se, at common 
law. Hodges v. Cunningham, 160 Miss. 
576, 135 So. 215 (1931). 

Defendant's good faith statement he 
had mortgage on automobile plaintiff 
traded held not actionable per se though 
plaintiff, grantor, had trust deed. Winton 
v. Patterson, 152 Miss. 158, 119 So. 161 
(1928). 

Words to effect that plaintiff set fire to 
and burned his house are actionable per 
se. Jefferson v. Bates, 152 Miss. 128, 118 
So. 717 (1928). 

Law imputes intention to damage the 
other party by speaking of words that are 
slanderous per se. Jefferson v. Bates, 152 
Miss. 128, 118 So. 717 (1928). 

Language clearly imputing embezzle- 
ment, actionable per se; damage implied 
from spoken words slanderous per se. 
Doherty v. L.B. Price Mercantile Co., 132 
Miss. 39, 95 So. 790 (1923). 

But statement in letter not injuring 
reputation, exposing to public hatred, de- 
grading or imputing that person is unwor- 
thy of credit not libelous per se. Heralds of 
Liberty v. Rankin, 130 Miss. 698, 94 So. 
849 (1922). 

Words falsely charging one with com- 
mission of crime are actionable per se only 
where such charge if true would subject 
him to punishment for a crime involving 
moral turpitude, or one infamous in char- 
acter, or one which if not necessarily infa- 
mous would bring disgrace upon him. 
Woodville v. Pizatti, 119 Miss. 85, 80 So. 
491 (1919). 

Slanderous per se to say that member of 
legislature received money for voting an 
appropriation. Nabors v. Mathis, 115 
Miss. 564, 76 So. 549 (1917). 

Where insurance company issued circu- 
lar letter to its agents, not referring to 
plaintiff by name, but referring to him as 
a hard drinker, a habitual carrier of fire- 
arms, reputed to have killed two men, and 
stating that he had lost a foot when in- 
sured and had recently shot off the other 
for which he was making claim, such 
language did not constitute libel per se, in 
view of plaintiff's substantial admission of 
such facts, and the statement as to his 
claim for a lost foot was consistent with 
accidental shooting. Holliday v. Maryland 
Cas. Co., 115 Miss. 56, 75 So. 764 (1917). 



Accusing one of being thief, actionable 
per se. Valley Dry Goods Co. v. Buford, 114 
Miss. 414, 75 So. 252 (1917). 

An instance where a statement concern- 
ing plaintiff's use of money advanced un- 
der contract to deliver staves, was not 
libelous per se. Lucas E. Moore Stave Co. 
v. Wells, 111 Miss. 796, 72 So. 228 (1916). 

Letter stating that another was in fact 
dishonest, without brains, undiplomatic, 
and not optimistic, and comparing his 
actions with those of a hog which muddies 
the stream was defamatory and libelous 
per se. Hines v. Shumaker, 97 Miss. 669, 
52 So. 705 (1910). 

A clearance paper given a discharged 
employee, reciting: "Cause for leaving ser- 
vice, unsatisfactory service, conduct 
good," is not libelous per se. Illinois Cent. 
R.R. v. Ely, 83 Miss. 519, 35 So. 873 (1904). 

To charge the defendant with having 
poisoned the plaintiff is actionable per se. 
Furr v. Speed, 74 Miss. 423, 21 So. 562 
(1897). 

Both intention to injure and to damage 
are implied by law from the speaking of 
words that are slanderous per se. Furr v. 
Speed, 74 Miss. 423, 21 So. 562 (1897). 

7. Privileged communication. 

An absolutely privileged communica- 
tion is one made in the interest of the 
public service or the due administration of 
justice, and in practical effect is limited to 
legislative, judicial or military proceed- 
ings. Krebs v. McNeal, 222 Miss. 560, 76 
So. 2d 693 (1955). 

An officer of the law has no absolute 
privilege for any and all comments which 
he makes. Krebs v. McNeal, 222 Miss. 560, 
76 So. 2d 693 (1955). 

Statement by assisting manager of 
store that plaintiff and two others trifled 
with store's money with ill intent was not 
privileged under State Unemployment 
Compensation Act providing that commu- 
nications in connection with requirements 
and administration of act shall be privi- 
leged as alleged accusations were not 
made in connection with requirements or 
administration of that act. Montgomery 
Ward & Co. v. Harland, 205 Miss. 380, 38 
So. 2d 771 (1949). 

Matter published in a judicial proceed- 
ing is absolutely privileged. Gunter v. 
Reeves, 198 Miss. 31, 21 So. 2d 468 (1945). 
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Allegations made in affidavit for search 
warrant, in absence of showing taking 
allegation out of general rule, is abso- 
lutely privileged as matter published in a 
judicial proceeding. Gunter v. Reeves, 198 
Miss. 31, 21 So. 2d 468 (1945). 

Absolutely privileged communication is 
one made in interest of public service or 
administration of justice and is practically 
limited to legislative and judicial proceed- 
ings and other actions of state. Grantham 
v. Wilkes, 135 Miss. 777, 100 So. 673 
(1924). 

Defendant's statement that plaintiff ad- 
mitted theft not privileged because made 
to brother of other alleged thief. Valley 
Dry Goods Co. v. Buford, 114 Miss. 414, 75 
So. 252 (1917). 

Letter from defendant corporation sent 
under seal and for plaintiff's inspection 
alone, relating to business transaction be- 
tween them and urging payment for ma- 
chinery, was privileged and not actionable 
libel. Cartwright-Caps Co. v. Fischel & 
Kaufman, 113 Miss. 359, 74 So. 278, Am. 
Ann. Cas. 1917E,985 (1917). 

Statement of defendant to fraternal or- 
ganization attempting to settle difference 
between himself and plaintiff, that plain- 
tiff had been guilty of perjury, not made in 
rebuttal of charges against defendant, is 
not privileged. Pate v. Trollinger, 113 
Miss. 255, 74 So. 131 (1917). 

The scope of the defamatory matter, in 
order to be excusable on the ground of 
privileged communication, must not ex- 
ceed exigency of privileged occasion. 
Hines v. Shumaker, 97 Miss. 669, 52 So. 
705 (1910). 

Statements casually made to officers, 
not for the public good, which were also 
made to other persons, are not privileged 
communications. Bigner v. Hodges, 82 
Miss. 215, 33 So. 980 (1903). 

Where occasion privileged, plaintiff 
must establish malice. Alabama & V. Ry. 
Co. v. Brooks, 69 Miss. 168, 13 So. 847 
(1891). 

8. Qualified privilege. 

Examination by Masonic Lodge Com- 
mittee investigating charges against 
member is an occasion of qualified privi- 
lege. Jones v. Edwards, 57 Miss. 28 (1879); 
Fritz v. Williams, 16 So. 359 (Miss. 1894). 



In a suit to recover for the alleged libel 
of the plaintiff in a credit report, where 
there was nothing before the court to 
dispute the defendant's contention that 
this report was made in good faith in the 
ordinary and everyday course of its busi- 
ness in answer to a request from a client 
for a credit report on the plaintiff, and 
nothing in the report suggested malice or 
anything more than the reporting of what 
was found from informants to be the facts 
about which a questionnaire related, the 
report enjoyed a qualified privilege and it 
was immaterial whether its contents were 
libelous per se or libelous per quod. Wilson 
v. Retail Credit Co., 438 F.2d 1043 (5th 
Cir. 1971). 

A credit report furnished in good faith, 
and without malice, by a reporting agency 
to one entitled to receive the same is 
entitled to qualified privilege, even 
though it contains erroneous information. 
Wilson v. Retail Credit Co., 325 F. Supp. 
460 (S.D. Miss. 1971), afif'd, 457 F.2d 1406 
(5th Cir. 1972). 

Where government employees gave al- 
legedly defamatory oral and written state- 
ments to an Air Force officer in the course 
of his investigation of the manager of the 
Exchange Services Store at an air base, 
they were afforded the protection of the 
doctrine of governmental immunity. 
Houtenville v. Dunahoo, 286 F. Supp. 5 
(N.D. Miss. 1968). 

Statements made by a university dean 
when recommending against a professor's 
tenure were protected by a qualified gov- 
ernmental immunity where there was no 
publication outside the circle of persons 
having an intimate and direct interest in 
the tenure proceedings and there was no 
showing that the dean acted with malice. 
Staheli v. Smith, 548 So. 2d 1299 (Miss. 
1989). 

Evidence in a slander suit by a highway 
patrolman against a person whom he had 
arrested for public drunkenness, and who 
had thereafter telephoned law enforce- 
ment agencies, including the patrolman's 
superiors, repeatedly calling the patrol- 
man a "heathen son of a bitch" and charg- 
ing that the patrolman had taken $2,100 
out of such person's pocket, supported a 
finding that, if the occasion when the 
statements were made was conditionally 
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privileged as a communication with the 
proper law enforcement officials to inquire 
of property lost or stolen, such conditional 
privilege was abused in that such state- 
ments charging the patrolman with being 
a thief were false and made out of ill will 
and spite and in bad faith. Ralston Purina 
Co. v. Colton, 262 So. 2d 414 (Miss. 1972). 

In a libel action, the evidence was insuf- 
ficient to establish malice on the part of 
the defendant newspaper publisher in 
publishing a photograph of articles taken 
from the automobile of a person arrested 
on a charge of bank robbery, which articles 
included explosives and weapons along 
with a campaign poster of the plaintiff 
who had run for public office and been 
actively engaged in politics in Mississippi, 
and was admittedly known throughout 
the state. Perkins v. Mississippi Publish- 
ers Corp., 241 So. 2d 139 (Miss. 1970). 

A plaintiff who had been prominently 
engaged in state politics for a good many 
years and had been a candidate and had 
conducted political campaigns for several 
public offices over a twenty-year period, 
was, at the time of the publication of an 
allegedly libelous photograph, a "public 
figure" notwithstanding the fact that his 
latest political campaign ended several 
weeks before publication of the libel. Per- 
kins v. Mississippi Publishers Corp., 241 
So. 2d 139 (Miss. 1970). 

Where the declaration showed that 
plaintiff occupied a prominent quasi-pub- 
lic position and that the editorial in ques- 
tion was a criticism of the assertions of 
plaintiff in regard to matters of public 
interest, and it was not alleged that there 
was any falsity in the statements of fact 
on which the writer therein based his 
criticisms, only that the editorial con- 
tained false and libelous words concerning 
plaintiff, the state of the pleadings on its 
face showed that the occasion was condi- 
tionally privileged, and the editorial was 
not actionable since the privilege had not 
been abused. Edmonds v. Delta Democrat 
Pub. Co., 230 Miss. 583, 93 So. 2d 171 
(1957). 

A letter from a general agent of an 
insurance company advising the local 
agent that in view of the credit report on a 
named insured it would be necessary to 
cancel the insurance policy issued upon 



insured's business was not libelous, and, 
even if it was, it would have been qualifi- 
edly privileged. Miley v. Foster, 229 Miss. 
106, 90 So. 2d 172 (1956). 

In a libel action by a sheriff against a 
newspaper on the ground that the article 
stated that the sheriff had shot a person 
without justification whereas a deputy 
had fired the shot, the article was not 
libelous because the sheriff and deputy 
were acting in concert and had committed 
an illegal assault on a person just before 
the shooting so that the article was sub- 
stantially correct. Smith v. Byrd, 225 
Miss. 331, 83 So. 2d 172 (1955). 

The law guards jealously the right to 
the enjoyment of a good reputation, but 
public policy, good morals, the interests of 
society, and sound business demand that 
an employer, or his representative, be 
permitted to discuss freely with an em- 
ployee, or his chosen representative, 
charges made against the employee affect- 
ing the latter's employment and on such 
occasion there is a qualified privilege and 
statements made within the scope of the 
privilege, in good faith and without mal- 
ice, are not actionable. Killebrew v. Jack- 
son City Lines, 225 Miss. 84, 82 So. 2d 648 
(1955). 

One is privileged to publish the actual 
facts as to the commission of a crime and 
the facts as to the arrest and charges 
made against a person suspected of the 
crime provided the statement does not go 
further than a mere report of the news by 
making charges, directly or by inference, 
insinuation, or assumption that the per- 
son arrested is guilty of the crime and if 
the account does not go beyond a mere 
narration of the transaction recounted 
and makes injurious reflections on the 
private or business character of a party to 
the transaction it is actionable if untrue. 
Krebs v. McNeal, 222 Miss. 560, 76 So. 2d 
693 (1955). 

It is a fundamental requisite that one 
claiming the benefit of qualified privilege 
must believe in good faith that the defam- 
atory matter is true. Montgomery Ward & 
Co. v. Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

The existence of the privilege does not 
license the speaker to introduce irrelevant 
defamatory matter beyond the exigencies 
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of the occasion. Montgomery Ward & Co. v. 
Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

While the fact that alleged slanderous 
words may have been uttered in the pres- 
ence and hearing of other persons who 
were accidentally present and to whom 
the remarks were not addressed will not 
overthrow the qualifiedly privileged na- 
ture of the communication, the fact that 
slanderous charges are made in the pres- 
ence and hearing of others not interested 
in the investigation, is not an immaterial 
circumstance where the privilege is ex- 
ceeded and the one claiming the benefit of 
the privilege is acting in bad faith, with- 
out probable cause, and from anger and 
displayed malice, in wilful and wanton 
disregard of the rights of the person to 
whom the slanderous charges are ad- 
dressed. Montgomery Ward & Co. v. Skin- 
ner, 200 Miss. 44, 25 So. 2d 572 (1946). 

In action by sales clerk against store 
and its assistant manager to recover dam- 
ages for slanderous remarks, the entire 
context of what the assistant manager 
said to the plaintiff and two other sales 
clerks must be considered in determining 
whether the defendants acted in wilful 
and wanton disregard of the rights of the 
plaintiff. Montgomery Ward & Co. v. Skin- 
ner, 200 Miss. 44, 25 So. 2d 572 (1946). 

In slander action by sales clerk against 
store and its assistant manager, the fact 
that a friendly relation had previously 
existed between the parties who were in- 
terested in the investigation with regard 
to misplacement of store's money is a 
circumstance to disprove malice, but such 
fact is not controlling. Montgomery Ward 
& Co. v. Skinner, 200 Miss. 44, 25 So. 2d 
572 (1946). 

In suit by sales clerk against store and 
its assistant manager to recover damages 
for slander, privilege in the conduct of an 
investigation to determine who was re- 
sponsible for negligent or careless mis- 
placement of store's money was exceeded 
by accusation of hiding store's money with 
ill intent and warranted jury finding that 
the accusation in its slanderous aspects 
was not made in good faith and on proba- 
ble cause for suspecting anyone of having 
trifled with the store's money with ill 
intentions. Montgomery Ward & Co. v. 



Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

Qualifiedly privileged communication is 
one made in good faith to person having 
interest in subject matter or about which 
he has a duty to a person having a corre- 
sponding interest or duty. Grantham v. 
Wilkes, 135 Miss. 777, 100 So. 673 (1924). 

Under § 124 of the Const, an applicant 
for pardon does not have to sign his peti- 
tion, and a person signing such petition is 
exercising a qualfied privilege. Grantham 
v. Wilkes, 135 Miss. 777, 100 So. 673 
(1924). 

A circular letter by an insurance com- 
pany to its agents concerning reputation 
of insured and matters pertaining to the 
risk, not libelous per se, constituted a 
qualified privileged communication. 
Holliday v. Maryland Cas. Co., 115 Miss. 
56, 75 So. 764 (1917). 

9. Damages. 

Punitive damages are not recoverable 
in an action for libel or slander per quad 
where no actual damages are shown. Bar- 
ton v. Barnett, 226 F. Supp. 375 (N.D. 
Miss. 1964). 

In a suit based upon actionable word 
statute where defendant called plaintiff a 
crook, an instruction advising the jury 
that they were not authorized to award 
damages for injury to plaintiff's reputa- 
tion in the community, was proper since 
plaintiff sought only exemplary damages. 
Wells v. Branscome, 222 Miss. 1, 74 So. 2d 
743 (1954). 

In slander action by sales clerk against 
store and assistant manager, testimony 
showing personal reactions of plaintiff to 
accusations, loss incident to discharge, 
and humiliation incident to her own re- 
publication of charges, could influence 
jury only in arriving at amount of dam- 
ages, and if introduction is erroneously 
permitted, remittitur reducing judgment 
from $15,000 to $7,500 will cure any harm 
done by testimony in regard to measure of 
damages. Montgomery Ward & Co. v. 
Harland, 205 Miss. 380, 38 So. 2d 771 
(1949). 

While instruction in suit by sales clerk 
against store and assistant manager to 
recover damages for slanderous remarks, 
that the jury could not award her any 
damages whatever on account of her dis- 
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charge was proper in view of the fact that 
she was not employed for a fixed term, 
plaintiff was entitled to show that she was 
in fact damaged in her reputation by what 
had transpired, as represented by evi- 
dence that she was unable to obtain or 
retain employment thereafter by reason 
thereof. Montgomery Ward & Co. v. Skin- 
ner, 200 Miss. 44, 25 So. 2d 572 (1946). 

In action on note, defendant held not 
entitled to recoup amount of damages 
arising from use of actionable words by 
plaintiff because of defendant's failure to 
pay note, since plea of recoupment was an 
independent tort. Calhoun v. McNair, 175 
Miss. 44, 166 So. 330 (1936). 

$500 damages to man under 21 years of 
age, denounced as thief and liar, held not 
excessive. Landrum v. Ellington, 152 
Miss. 569, 120 So. 444 (1929). 

Jury, within reasonable bounds, sole 
judge of damage sustained. Landrum v. 
Ellington, 152 Miss. 569, 120 So. 444 
(1929). 

Where words were actionable per se 
plaintiff was entitled to exemplary dam- 
ages and it was unnecessary to show spe- 
cial damages. Jefferson v. Bates, 152 Miss. 
128, 118 So. 717 (1928). 

Plaintiff in malicious libel, entitled to 
punitive damages as the jury might as- 
sess, without showing actual damages. 
Hubbard v. Rutledge, 52 Miss. 581 (1876). 

10. — Mitigation. 

The truth or falsity of words is an im- 
portant consideration for a jury in esti- 
mating the damages. Crawford v. Mellton, 
20 Miss. (12 S. & M.) 328 (1849); Jefferson 
v. Bates, 152 Miss. 128, 118 So. 717 (1928). 

In an action for slander against an in- 
surance company after plaintiff had recov- 
ered on policy, evidence that recovery had 
been contested on the ground of fraudu- 
lent representations, admissible in miti- 
gation of damages. National Life & Acci- 
dent Ins. Co. v. De Vance, 110 Miss. 196, 
70 So. 83 (1915). 

Apology admissible in mitigation of 
damages but not as bar. Dixie Fire Ins. Co. 
v. Betty, 101 Miss. 880, 58 So. 705 (1912). 

The truth of the slanderous words spo- 
ken constitutes no defense, and can only 
go to the jury in mitigation of damages. 
McLean v. Warring, 13 So. 236 (Miss. 
1893). 



Sudden heat of passion is circumstance 
mitigating damages. Powers v. 
Presgroves, 38 Miss. 227 (1859). 

11. Judicial proceedings. 

Statement by attorney for plaintiff in 
argument to jury that plaintiff had read to 
jury testimony given on former trial by 
absent witness in response to plaintiff's 
questions but that defendant did not read 
testimony of witness given in response to 
questions asked on behalf of defendant, to 
which objection was overruled, was not 
reversible error. Montgomery Ward & Co. 
v. Harland, 205 Miss. 380, 38 So. 2d 771 
(1949). 

Whether alleged libelous words are cal- 
culated to lead to breach of peace is ques- 
tion for jury. Hodges v. Cunningham, 160 
Miss. 576, 135 So. 215 (1931). 

Jury passes on both amount of damages 
and on whether or not words were action- 
able. Davis v. Woods, 95 Miss. 432, 48 So. 
961 (1909). 

When, in action for slander, the slander- 
ous words alleged are not in foreign or 
technical language, and not ambiguous 
nor uttered in fable, question or enigma or 
the like, but are such plain, ordinary 
words as are in common use, an instruc- 
tion to the jury that unless the words used 
were understood by the hearers to have 
been uttered in a malicious or slanderous 
sense they must find for the defendant, is 
erroneous. In such case, it is the judgment 
of the jury, and not the opinion of the 
hearers of the words, that must determine 
whether they were slanderous or not. Jar- 
nigan v. Fleming, 43 Miss. 710, 5 Am. R. 
514 (1870). 

12. —Pleadings. 

A declaration in an action under the 
statute is insufficient if it does not show 
that the action is based on the statute and 
is within its purview. Scott v. Peebles, 10 
Miss. (2 S. & M.) 546 (1844); Warren v. 
Norman, 1 Miss. (1 Walker) 387 (1831); 
Davis v. Farrington, 1 Miss. (1 Walker) 
304 (1827). 

Where plaintiff's declaration seeking 
damages for libel is based primarily on 
common law rights and the Mississippi 
actionable words statute, the fact that it 
also alleges as an element of damages that 
he was deprived of his rights under the 
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United States Constitution is not suffi- 
cient to confer jurisdiction upon the fed- 
eral courts and a motion to remand was 
sustained. Walker v. Savell, 243 F. Supp. 
478 (N.D. Miss. 1965). 

Sufficient in slander to allege words or 
synonymous words constituting same. 
Valley Dry Goods Co. v. Buford, 114 Miss. 
414, 75 So. 252 (1917). 

Declaration setting out words used and 
alleging that from their usual construc- 
tion and common acceptance they are con- 
sidered insulting and calculated to lead to 
violence and breach of peace, and were 
spoken contrary to statute, held good on 
demurrer. Davis v. Woods, 95 Miss. 432, 
48 So. 961 (1909). 

A bill of particulars in an action for 
slander which gives the actionable words, 
the time, place, and the names of the 
persons to whom they were spoken, is 
sufficient. McLean v. Warring, 13 So. 236 
(Miss. 1893). 

A declaration which avers that defen- 
dant spoke the works "contrary to the 
statute, with a view to insult the plaintiff, 
and to lead him to commit violence and 
breach of the peace," brings the case 
within the statute. Scott v. Peebles, 10 
Miss. (2 S. & M.) 546 (1844). 

13. — Evidence. 

Youth court records of a juvenile's adju- 
dication of delinquency arising from a 
shoplifting incident were admissible into 
evidence in the juvenile's slander suit 
against a store employee arising from the 
same incident, since the truth is a total 
defense to a slander suit; the juvenile's 
action of initiating the slander suit "lifted 
the veil of confidentiality" of the youth 
court proceedings, thereby exposing him 
to the "harsh realities of litigation." 
Daniels ex rel. Glass v. Wal-Mart Stores, 
Inc., 634 So. 2d 88 (Miss. 1993). 

Where it was contended that a letter 
from a general agent of an insurance com- 
pany advising the local agent that in view 
of a credit report it would be necessary to 
cancel insurance policies covering plain- 
tiff's business was libelous, it was not 
error to admit in evidence a credit report 
which formed the basis of the letter, since, 
if for no other reason, the report was 
admissible on the question of good faith 
and freedom from malice on the part of the 



writer of the letter. Miley v. Foster, 229 
Miss. 106, 90 So. 2d 172 (1956). 

In a suit based upon the actionable 
words statute, to recover for statements 
made by the defendant that the plaintiff 
was a crook, testimony relative to the 
plaintiff's general reputation for honesty 
and fair dealing was admissible in mitiga- 
tion of damages. Wells v. Branscome, 222 
Miss. 1, 74 So. 2d 743 (1954). 

In slander action by sales clerk against 
store and assistant manager, testimony by 
clerk that customers stopped, looked and 
listened, is sufficient proof that customers 
heard remarks complained of. Montgom- 
ery Ward & Co. v. Harland, 205 Miss. 380, 
38 So. 2d 771 (1949). 

In slander suit by sales clerk against 
store and its assistant manager resulting 
from accusations by assistant manager 
that plaintiff and two others trifled with 
store's money with ill intent, defendants 
are entitled to prove, on question of good 
faith, the information on which assistant 
manager acted in making accusations. 
Montgomery Ward & Co. v. Harland, 205 
Miss. 380, 38 So. 2d 771 (1949). 

In an action against an employer and its 
assistant store manager for slander in 
charging plaintiff and two other employ- 
ees with trifling with the employer's 
money with ill intentions, the trial court 
erred in excluding testimony that the as- 
sistant store manager was acting in the 
premises in the light of information that 
the hidden check had been given to one of 
the three plaintiffs and not to one of the 
two remaining employees, since such tes- 
timony was pertinent to the issue of mal- 
ice. Montgomery Ward & Co. v. Higgins, 
201 Miss. 467, 29 So. 2d 267 (1947). 

While the plaintiff is limited in his right 
of recovery to the charge made in the 
declaration and which is admitted to have 
been proved in so far as testimony on 
behalf of plaintiff is concerned, it is com- 
petent for plaintiff to prove such addi- 
tional facts and circumstances as will 
throw light on the question as to whether 
third persons present would reasonably 
understand that the speaker intended to 
reflect upon plaintiff. Montgomery Ward 
& Co. v. Skinner, 200 Miss. 44, 25 So. 2d 
572 (1946). 

In slander action by sales clerk against 
store and its assistant manager, evidence 
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that investigation with regard to mis- 
placement of store's money was consid- 
ered by assistant manager as involving an 
act of carelessness warranted jury in be- 
lieving that his statements accusing 
plaintiff and two other sales clerks with 
trifling with store's money with ill inten- 
tions were made in wilful and wanton 
disregard of their rights, and in excess of 
any right that he had in investigating an 
act of mere carelessness. Montgomery 
Ward & Co. v. Skinner, 200 Miss. 44, 25 
So. 2d 572 (1946). 

In slander suit by sales clerk against 
store and its assistant manager, wherein 
assistant manager, investigating mis- 
placement of store's money, accused plain- 
tiff and others of trifling with the store's 
money with ill intentions, there being no 
evidence that any of them were responsi- 
ble for such misplacements, evidence war- 
ranted jury in imposing both actual and 
punitive damages. Montgomery Ward & 
Co. v. Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

In assessing punitive damages in slan- 
der suit by sales clerk against store and 
its assistant manager for accusations ex- 
ceeding defendant's privilege in investi- 
gating misplacement of store's money, jury 
could properly take into consideration ev- 
idence that defendant's store had current 
assets worth more than $261,000,000 and 
that its earned surplus was nearly 
$110,000,000. Montgomery Ward & Co. v. 
Skinner, 200 Miss. 44, 25 So. 2d 572 
(1946). 

In an action for slander against an in- 
surance company after plaintiff had recov- 
ered on policy, evidence that recovery had 
been contested on the ground of fraudu- 
lent representations, admissible in miti- 
gation of damages. National Life & Acci- 
dent Ins. Co. v. De Vance, 110 Miss. 196, 
70 So. 83 (1915). 

Where the communication is upon a 
privileged occasion and is a privileged 
communication, the burden is upon the 
plaintiff to show actual malice in order to 
recover. But if the privilege of the commu- 
nication is not conceded, and does not 
appear from the plaintiff's testimony, the 
burden is then upon the defendant, who 
relies upon the privilege, to establish it. 
Hines v. Shumaker, 97 Miss. 669, 52 So. 
705 (1910). 



An allegation in a declaration for slan- 
der that defendant "had butchered and 
sold his patrons a steer affected with a 
loathsome disease, and which at the time 
had a running sore or cancer on its leg," is 
supported by testimony that "He had 
butchered and sold a steer which was 
unfit for use because it had a running sore 
on its leg." Bigner v. Hodges, 82 Miss. 215, 
33 So. 980 (1903). 

The exact words alleged to have been 
spoken, or synonymous words, must be 
proved. It is not sufficient to prove words 
conveying a similar idea. Jones v. 
Edwards, 57 Miss. 28 (1879). 

In libel suit, where defense was honest 
motive, held defendant might be ques- 
tioned as to effect of plaintiff's business in 
competition with his own. Hubbard v. Rut- 
ledge, 57 Miss. 7 (1879). 

Where manifest that word was used in 
its ordinary and popular meaning, court 
should so decide and exclude evidence of 
technical meaning. Rodgers v. Kline, 56 
Miss. 808, 31 Am. R. 389 (1879). 

First Amendment restrictions mandate 
that the plaintiff in a defamation action 
bear the burden of proving falsity. Burk v. 
Illinois Cent. G.R. Co., 529 So. 2d 515 (La. 
App. 1988), writ denied, 532 So. 2d 179 
(La. 1988). 

14. — Jury questions. 

When evidence on the question as to 
whether the defendant made the defama- 
tory statements ascribed to him was in 
conflict, a question for the jury was clearly 
presented. Miley v. Foster, 229 Miss. 106, 
90 So. 2d 172 (1956). 

Under the actionable words statute the 
jury are the sole judges of damages sus- 
tained, but the discretion vested in the 
jury must be reasonably exercised. Wells 
v. Branscome, 222 Miss. 1, 74 So. 2d 743 
(1954). 

Where alleged slanderous language is 
unambiguous, it is to be construed in its 
ordinary sense, and without reference to 
how those to whom it was published un- 
derstood it or what was intended by the 
publisher, the jury being the judges as to 
whether the words would reasonably be 
understood in a defamatory meaning. 
Montgomery Ward & Co. v. Skinner, 200 
Miss. 44, 25 So. 2d 572 (1946). 
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Where the evidence showed that defen- 
dant store's assistant manager in a loud 
and angry voice and in the presence of 
store customers accused the plaintiff and 
two other sales clerks of hiding store 
money with ill intent and stated that they 
were all fired without a recommendation, 
question whether the plaintiff was indi- 
vidually slandered was for the jury to 
decide. Montgomery Ward & Co. v. Skin- 
ner, 200 Miss. 44, 25 So. 2d 572 (1946). 

In suit by sales clerk against store and 
its assistant manager to recover damages 
for slanderous remarks, the jury was en- 
titled to consider defendants' attitude in 
failing to tell one who is considering em- 
ploying plaintiff that in so far as was 
known the plaintiff was all right and had 
a good record, as a circumstance to show 
whether they had acted wilfully and wan- 
tonly in discharging her for the reasons 
set forth in the slanderous utterances 
complained of, in view of the fact that 
there was no evidence to show that plain- 
tiff was guilty of the accusations made 
with regard to trifling with or hiding the 
store's money with ill intent. Montgomery 
Ward & Co. v. Skinner, 200 Miss. 44, 25 
So. 2d 572 (1946). 

15. — Instructions. 

In an action brought under the com- 
mon-law slander, instructions which 
failed to state that the words spoken were 
"calculated to lead to a breach of peace," 
were not erroneous as the words calcu- 
lated to lead to a breach of the peace is 
required under the actionable word stat- 
ute but not under common-law slander 



suit. Travis v. Hunt, 224 Miss. 193, 79 So. 
2d 734 (1955). 

In a suit based upon actionable words 
statute to recover damages for plaintiff 
from defendant for calling the plaintiff a 
crook, peremptory instruction for the 
buyer on liability was proper. Wells v. 
Branscome, 222 Miss. 1, 74 So. 2d 743 
(1954). 

An instruction to the jury that if they 
believe from the evidence that such dam- 
ages as the plaintiff has suffered, were 
caused by his own actions and conduct or 
from any other source and not by the 
publication made by defendant, they must 
find for defendant, was proper. Sheffield v. 
Journal Pub. Co., 211 Miss. 294, 51 So. 2d 
479 (1951). 

While instruction in suit by sales clerk 
against store and assistant manager to 
recover damages for slanderous remarks, 
that the jury could not award her any 
damages whatever on account of her dis- 
charge was proper in view of the fact that 
she was not employed for a fixed term, 
plaintiff was entitled to show that she was 
in fact damaged in her reputation by what 
had transpired, as represented by evi- 
dence that she was unable to obtain or 
retain employment thereafter by reason 
thereof. Montgomery Ward & Co. v. Skin- 
ner, 200 Miss. 44, 25 So. 2d 572 (1946). 

An instruction in a suit for slander 
which erroneously uses the word "uttered" 
instead of the word "published" is not 
reversible error. Cartwright-Caps Co. v. 
Fischel & Kaufman, 113 Miss. 359, 74 So. 
278, Am. Ann. Cas. 1917E,985 (1917). 
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Criticism or disparagement of physi- 
cian's or dentist's character, competence, 
or conduct as defamation. 38 A.L.R.4th 
836. 

Defamation of psychiatrist, psycholo- 
gist, or counselor. 38 A.L.R.4th 874. 

Defamation: application of New York 
Times and related standards to nonmedia 
defendants. 38 A.L.R.4th 1114. 

Defamation: privilege accorded state or 
local governmental administrative 
records relating to private individual 
member of public. 40 A.L.R.4th 318. 

What constitutes "single publication" 
within meaning of single publication rule 
affecting action for libel and slander, vio- 
lation of privacy, or similar torts. 41 
A.L.R.4th 541. 

Defamation: nature and extent of priv- 
ilege accorded public statements, relating 
to subject of legislative business or con- 
cern, made by member of state or local 
legislature or council outside of formal 
proceedings. 41 A.L.R.4th 1116. 

Actionable nature of advertising im- 
pugning quality or worth of merchandise 
or products. 42 A.L.R.4th 318. 

Criticism or disparagement of attor- 
ney's character, competence, or conduct as 
defamation. 46 A.L.R.4th 326. 

Libel or slander: defamation by ges- 
tures or acts. 46 A.L.R.4th 403. 

Defamation: publication by 

intracorporate communication of employ- 
ee's evaluation. 47 A.L.R.4th 674. 

Defamation: privilege attaching to news 
report of criminal activities based on in- 
formation supplied by public safety offic- 
ers-modern status. 47 A.L.R.4th 718. 

Excessiveness or inadequacy of compen- 
satory damages for defamation. 49 
A.L.R.4th 1158. 

Defamation: who is "libel-proof." 50 
A.L.R.4th 1257. 



Libel and slander: defamation by car- 
toon. 52 A.L.R.4th 424. 

Libel and slander: defamation by photo- 
graph. 52 A.L.R.4th 488. 

Defamation of class or group as action- 
able by individual member. 52 A.L.R.4th 
618. 

Libel and slander: defamation by ques- 
tion. 53 A.L.R.4th 450. 

Libel and slander: sufficiency of identi- 
fication of allegedly defamed party. 54 
A.L.R.4th 746. 

Defamation of professional athlete or 
sports figure. 54 A.L.R.4th 869. 

Imputation of criminal, abnormal, or 
otherwise offensive sexual attitude or be- 
havior as defamation — post-New York 
Times cases. 57 A.L.R.4th 404. 

Libel or slander: defamation by state- 
ment made in jest. 57 A.L.R.4th 520. 

Imputation of allegedly objectionable 
political or social benefits or principles as 
defamation. 62 A.L.R.4th 314. 

Publication of allegedly defamatory 
matter by plaintiff ("self-publication") as 
sufficient to support defamation action. 62 
A.L.R.4th 616. 

Defamation: designation as scab. 65 
A.L.R.4th 1000. 

In personam jurisdiction, in libel and 
slander action, over nonresident who 
mailed allegedly defamatory letter from 
outside state. 83 A.L.R.4th 1006. 

Who is "public figure" for purposes of 
defamation action. 19 A.L.R.5th 1. 

Who is "public official" for purposes of 
defamation action. 44 A.L.R.5th 193. 

Libel and slander: Charging one with 
breach or nonperformance of contract. 45 
A.L.R.5th 739. 

Defamation: Publication of letter to ed- 
itor in newspaper as actionable. 54 
A.L.R.5th 443. 

Liability for statement or publication 
charging plaintiff with killing of, cruelty 
to, or inhumane treatment of animals. 69 
A.L.R.5th 645. 

Libel and slander: statements regard- 
ing labor relations or disputes. 94 
A.L.R.5th 149. 

Validity, construction, and application 
of federal criminal statute (18 USCS 
§ 1464) punishing utterance of obscene, 
indecent, or profane language by means of 
radio communication. 17 A.L.R. Fed. 900. 
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Defamation of manufacturer, regarding 
product, other than through statement 
charging breach or nonperformance of 
contract. 104 A.L.R.5th 523. 

Defamation of building contractor or 
subcontractor other than through state- 
ment charging breach or nonperformance 
of contract. 106 A.L.R.5th 475. 

Defamation of member of clergy. 108 
A.L.R.5th 495. 

Defamation of church member by 
church or church official. 109 A.L.R.5th 
541. 

Am Jur. 50 Am. Jur. 2d, Libel and 
Slander §§ 1 et seq. 

12A Am. Jur. PI & Pr Forms (Rev), 
Fright, Shock, and Mental Disturbance, 
Form 45 (complaint, petition, or declara- 
tion — for damages resulting from inten- 
tional infliction of emotional distress- 
counts for slander and defamation-by 
employee). 

16A Am. Jur. PI & Pr Forms (Rev), Libel 
and Slander, Forms 21 et seq. (complaints, 
petitions, or declaration — libel. 

16A Am. Jur. PI & Pr Forms (Rev), Libel 
and Slander, Form 70.1 (Allegation — 
Innuendo — False charge — Plaintiff's 
character). 

19 Am. Jur. Trials, Defamation, §§ 1 et 
seq. 

1 Am. Jur. Proof of Facts 2d, Identifica- 
tion of Individual Allegedly Defamed, 



§§ 13 et seq. (proof of identification of 
unnamed person where referred to in de- 
famatory statement as an individual); 
§§ 21 et seq. (proof of identification of 
unnamed person where referred to in de- 
famatory statement as a member of a 
group or class). 

40 Am. Jur. Proof of Facts 2d 649, Suf- 
ficiency of Retraction of Defamatory 
Statement. 

5 Am. Jur. Proof of Facts 3d, Defama- 
tion by Employer, §§ 1 et seq. 

6 Am. Jur. Proof of Facts 3d, Invasion of 
Privacy by False Light Publicity, §§ 1 et 
seq. 

CJS. 53 C.J.S., Libel and Slander §§ 2, 
5. 

Lawyers' Edition. "Actual malice" de- 
terminations in defamation suits held 
subject to de novo review. 80 L. Ed. 2d 502. 

Law Reviews. Comment, Ferguson v. 
Watkins: The Vortex Within Mississippi 
Defamation Law. 55 Miss. L. J. 619, Sep- 
tember 1985. 

Practice References. Damages in 
Tort Actions (Matthew Bender). 

Douthwaite, Ronald W. Eades, Jury In- 
structions for Personal Injury and Tort 
Cases (Michie). 

Munger, What's It Worth? A Guide to 
Current Personal Injury Awards and 
Settlements, 2003 Edition (Michie). 



§ 95-1-3. Liability of radio and television stations or net- 
works. 

(1) The owner, licensee or operator of a visual or sound radio broadcasting 
station or network of stations, and the agents or employees of any such owner, 
licensee or operator, shall not be liable for any damages for any defamatory 
statement published or uttered in or as a part of a visual or sound radio 
broadcast, by any person other than the owner, licensee or operator, or some 
agent or employee thereof. 

(2) In no event, however, shall any owner, licensee or operator, or the 
agents or employees of any such owner, licensee or operator of such a station 
or network of stations, be held liable for any damages for any defamatory 
statement uttered over the facilities of such station or network by or on behalf 
of any candidate for public office, unless such statement is made by an agent 
or employee of the station in the course of his employment. 

SOURCES: Codes, 1942, § 1059.5; Laws, 1954, ch. 250, §§ 1, 2. 
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JUDICIAL DECISIONS 



1. In general. 

A person is not a "public figure" who 
does not occupy a role of special promi- 
nence in the affairs of society or who has 
not been thrust to the forefront of partic- 
ular public controversies in order to influ- 
ence the resolution of the issues involved; 
and the New York Times rule does not 
automatically extend to all reports of ju- 
dicial proceedings regardless of whether 
the party plaintiff in such proceedings is a 



public figure who might be assumed to 
have voluntarily exposed him — or herself 
to increased risk of injury from defama- 
tory falsehood; there is no substantial 
reason why one involved in litigation 
should forfeit that degree of protection 
afforded by the law of defamation simply 
by virtue of being drawn into a courtroom. 
Time, Inc. v. Firestone, 424 U.S. 448, 96 S. 
Ct. 958, 47 L. Ed. 2d 154 (1976), on 
remand, 332 So. 2d 68 (Fla. 1976). 



RESEARCH REFERENCES 



ALR. Defamation by radio or television. 
50 A.L.R.3d 1311. 

Defamation: privilege attaching to news 
report of criminal activities based on in- 
formation supplied by public safety offic- 
ers-modern status. 47 A.L.R.4th 718. 

Defamation: who is "libel-proof." 50 
A.L.R.4th 1257. 

Libel and slander: defamation by car- 
toon. 52 A.L.R.4th 424. 

Defamation of class or group as action- 
able by individual member. 52 A.L.R.4th 
618. 

Libel and slander: defamation by ques- 
tion. 53 A.L.R.4th 450. 

Libel and slander: sufficiency of identi- 
fication of allegedly defamed party. 54 
A.L.R.4th 746. 

Defamation of professional athlete or 
sports figure. 54 A.L.R.4th 869. 



Imputation of criminal, abnormal, or 
otherwise offensive sexual attitude or be- 
havior as defamation — post-New York 
Times cases. 57 A.L.R.4th 404. 

Libel or slander: defamation by state- 
ment made in jest. 57 A.L.R.4th 520. 

Who is "public figure" for purposes of 
defamation action. 19 A.L.R.5th 1. 

Liability of Internet Service Provider 
For Internet or E-mail Defamation. 84 
A.L.R.5th 169. 

Am Jur. 50 Am. Jur. 2d, Libel and 
Slander § 370. 

19 Am. Jur. Trials, Defamation, §§ 1 et 
seq. 

6 Am. Jur. Proof of Facts 3d, Invasion of 
Privacy by False Light Publicity, §§ 1 et 
seq. 

CJS. 53 C.J.S., Libel and Slander 
§§ 115-118. 



§ 95-1-5. Newspapers and radio or television stations to have 
opportunity to make corrections prior to suit. 

(1) Before any civil action is brought for publication, in a newspaper 
domiciled and published in this state or authorized to do business in Missis- 
sippi so as to be subject to the jurisdiction of the courts of this state, of a libel, 
or against any radio or television station domiciled in this state, the plaintiff 
shall, at least ten (10) days before instituting any such action, serve notice in 
writing on the defendant at its regular place of business, specifying the article, 
broadcast or telecast, and the statements therein, which he alleges to be false 
and defamatory. 

(2) If it appears upon the trial that said article was published, broadcast 
or telecast in good faith, that its falsity was due to an honest mistake of the 
facts, and there were reasonable grounds for believing that the statements in 
said article, broadcast or telecast were true, and that within ten (10) days after 
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the service of said notice a full and fair correction, apology and retraction was 
published in the same edition or corresponding issues of the newspaper in 
which said article appeared, and in as conspicuous place and type as was said 
original article, or was broadcast or telecast under like conditions correcting an 
honest mistake, and if the jury shall so find, the plaintiff in such case shall 
recover only actual damages. The burden of proof of the foregoing facts shall be 
affirmative defenses of the defendant and pled as such. 

(3) This section shall not apply to any publication concerning a candidate 
for public office made within ten (10) days of any primary, general or special 
election in which such candidate's candidacy for or election to public office is to 
be determined, and this section shall not apply to any editorial or to any 
regularly published column in which matters of opinions are expressed. 

SOURCES: Codes, 1942, § 1059.7; Laws, 1962, ch. 318, §§ 1-4. 

JUDICIAL DECISIONS 



1. In general. 

Failure of plaintiff to serve demand for 
retraction upon newspaper and wire ser- 
vice before filing civil action for libel re- 
quires dismissal of libel action; dismissal 
is without prejudice, where newspaper 
and wire service had suffered no substan- 
tial prejudice from failure to receive de- 
mand for retraction, in that filing of claim 
placed newspaper and wire service on 
notice of nature and identity of plaintiff's 
claims. Pannell v. Associated Press, 690 F. 
Supp. 546 (N.D. Miss. 1988). 



Miss Code Anno § 95-1-5(1) applies to 
Associated Press Wire Service and other 
forms of news reporting services such as 
news magazine and cable or satellite news 
transmissions. Pannell v. Associated 
Press, 690 F. Supp. 546 (N.D. Miss. 1988). 

Retraction demand is absolute prereq- 
uisite to cause of action for libel. Pannell v. 
Associated Press, 690 F. Supp. 546 (N.D. 
Miss. 1988). 



RESEARCH REFERENCES 



ALR. Libel and slander: defamation by 
cartoon. 52 A.L.R.4th 424. 

Libel and slander: defamation by photo- 
graph. 52 A.L.R.4th 488. 

Defamation of class or group as action- 
able by individual member. 52 A.L.R.4th 
618. 

Libel and slander: defamation by ques- 
tion. 53 A.L.R.4th 450. 

Libel and slander: sufficiency of identi- 
fication of allegedly defamed party. 54 
A.L.R.4th 746. 

Defamation of professional athlete or 
sports figure. 54 A.L.R.4th 869. 

Imputation of criminal, abnormal, or 
otherwise offensive sexual attitude or be- 
havior as defamation — post-New York 
Times cases. 57 A.L.R.4th 404. 



Libel or slander: defamation by state- 
ment made in jest. 57 A.L.R.4th 520. 

Who is "public figure" for purposes of 
defamation action. 19 A.L.R.5th 1. 

Access of public to broadcast facilities 
under First Amendment. 66 A.L.R. Fed. 
628. 

Am Jur. 50 Am. Jur. 2d, Libel and 
Slander §§ 366, 368, 404-407, 410. 

6 Am. Jur. Proof of Facts 3d, Invasion of 
Privacy by False Light Publicity, §§ 1 et 
seq. 

CJS. 53 C.J.S., Libel and Slander 
§§ 107-111. 

Law Reviews. Comment, Ferguson v. 
Watkins: The Vortex Within Mississippi 
Defamation Law. 55 Miss. L. J. 619, Sep- 
tember, 1985. 
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CHAPTER 3 
Nuisances 

Sec. 

95-3-1. Definitions of terms "person," "place" and "nuisance." 

95-3-3. Persons guilty. 

95-3-5. Action to abate and enjoin; who may maintain. 

95-3-7. Jurisdiction; procedure; temporary restraining order. 

95-3-9. Procedure; temporary injunction; bond. 

95-3-11. Temporary injunction; further orders. 

95-3-13. Trial; evidence; costs; permanent injunction. 

95-3-15. Order of abatement. 

95-3-17. Unknown defendants; process; publication. 

95-3-19. Contempt; punishment. 

95-3-21. County attorney; duty; procedure. 

95-3-23. Lease annulled for unlawful use. 

95-3-25. Clubs, boats, etc., operating gaming devices. 

95-3-27. Existing laws and prosecutions not affected. 

95-3-29. Immunity of certain agricultural operations from nuisance actions. 

§ 95-3-1. Definitions of terms "person," "place" and "nui- 
sance." 

For the purpose of this chapter the terms place, person and nuisance are 
defined as follows: 

a. "Place" shall include any building, erection, or structure or any 
separate part or portion thereof or the ground itself. 

b. "Person" shall include any individual, corporation, association, part- 
nership, trustee, lessee, agent or assignee. 

c. "Nuisance" shall mean any place as above defined in or upon which 
lewdness, assignation or prostitution is conducted, permitted, continued or 
exists or any other place as above defined in or upon which a controlled 
substance as defined in Section 41-29-105, Mississippi Code of 1972, is 
unlawfully used, possessed, sold or delivered and the personal property and 
contents used in conducting or maintaining any such place for any such 
purpose. One single act of unlawful cohabitation, lewdness or possession, 
use, sale or delivery of a controlled substance about such property shall not 
come within the terms hereof. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790a; Laws, 1930, § 2868; Laws, 
1942, § 1060; Laws, 1918, ch. 193; Laws, 1973, ch. 317, § 1, efffrom and after 
passage (approved March 14, 1973). 

Cross References — Powers of municipal governing authorities to prevent, remove, 
and abate nuisances, see § 21-19-1. 

Places resorted to by narcotic drug addicts as public nuisance, see § 41-29-309. 

Carrying concealed pistol or revolver in place of nuisance, see § 45-9-101. 

Forest fires as public nuisance, see § 49-19-25. 

Bar of tort action against governmental bodies for airport development activities, see 
§ 61-3-83. 

Building, clubs or boats containing gambling devices as nuisances, see § 95-3-25. 
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JUDICIAL DECISIONS 



1. In general. 

2. Constitutionality. 

1. In general. 

Sections 95-3-1 et seq., including § OS- 
S' 13, were meant to supplement rather 
than to replace the common-law rules of 
evidence of public nuisance. Proby v. State 
ex rel. West, 498 So. 2d 792 (Miss. 1986). 

Where defendant operated a combina- 
tion cafe and dance hall which was de- 
clared to be a public nuisance, there was 
no adequate remedy at law for relief of 
this nuisance and it was within the inher- 
ent powers of the chancery court to enjoin 
the operation of the cafe in the manner 
constituting the nuisance. Green v. State 
ex rel. Chatham, 212 Miss. 846, 56 So. 2d 
12 (1952). 

This statute [Code 1942, § 1060] has no 
application to nuisances involving gam- 



bling and the sale of intoxicating liquors, 
and does not authorize a decree including 
a prohibition against the removal of any of 
the personal property from the premises; 
a decree in such respect is void and cannot 
sustain a conviction of contempt for viola- 
tion thereof. Redding v. State, 184 Miss. 
371, 185 So. 560 (1939). 

2. Constitutionality. 

The Mississippi statute forbidding nui- 
sances, Miss. Code Ann. §§ 95-3-1 et seq., 
is not unconstitutionally vague; adequate 
notice was clearly provided by the terms of 
the statute, which were clearly under- 
standable words that left no room for 
misinterpretation. Collins v. City of 
Hazlehurst, 151 F. Supp. 2d 749 (S.D. 
Miss. 2001). 



RESEARCH REFERENCES 



ALR. Coalyard as a nuisance. 8 
A.L.R.2d 419. 

Remedies for sewage treatment plant 
alleged or deemed to be nuisance. 101 
A.L.R.5th 287. 

Vibrations not accompanied by blasting 
or explosion as constituting nuisance. 103 
A.L.R.5th 157. 

Damages for diminution of value of use 
of the property as recoverable for a per- 
manent nuisance affecting real property. 
10 A.L.R.2d 669. 

Animal rendering or bone-boiling plant 
or business as nuisance. 17 A.L.R.2d 1269. 

Stockyard as nuisance. 18 A.L.R.2d 
1033. 

Use of phonograph, loud-speaker, or 
other mechanical or electrical device for 
broadcasting music, advertising, or sales 
talk from business premises, as nuisance. 
23 A.L.R.2d 1289. 

Tourist or trailer camp, motor court or 
motel, as nuisance. 24 A.L.R.2d 571. 

Private school as nuisance. 27 A.L.R.2d 
1249. 

Liability of landlord for injury or death 
of third person on street or highway by 
nuisance created by tenant for month to 
month, year to year, or the like. 39 
A.L.R.2d 973. 



Quarries, gravel pits, and the like as 
nuisances. 47 A.L.R.2d 490. 

Cemetery or burial ground as nuisance. 
50 A.L.R.2d 1324. 

Public dump as nuisance. 52 A.L.R.2d 
1134. 

Dairy, creamery, or milk distributing 
plant, as nuisance. 92 A.L.R.2d 974. 

Drive-in theater or other outdoor dra- 
matic or musical entertainment as nui- 
sance. 93A.L.R.2d 1171. 

Keeping pigs as nuisance. 2 A.L.R.3d 
931. 

Keeping poultry as nuisance. 2 A.L.R.3d 
965. 

Motorbus or truck terminal as nui- 
sance. 2 A.L.R.3d 1372. 

Institution for the punishment or reha- 
bilitation of criminals, delinquents, or al- 
coholics as enjoinable nuisance. 21 
A.L.R.3d 1058. 

Operation of incinerator as nuisance. 41 
A.L.R.3d 1009. 

Laundry or drycleaning establishment 
as nuisance. 41 A.L.R.3d 1236. 

Automobile racetrack or drag strip as 
nuisance. 41 AL.R.3d 1273. 

Gasoline or other fuel storage tanks as 
nuisance. 50 A.L.R.3d 209. 



884 



Nuisances 



§ 95-3-3 



Zoo as nuisance. 58 A.L.R.3d 1126. 

Pornoshops or similar places dissemi- 
nating obscene materials as nuisance. 58 
A.L.R.3d 1134. 

Interference with radio or television re- 
ception as nuisance. 58 A.L.R.3d 1142. 

Animals as attractive nuisance. 64 
A.L.R.3d 1069. 

Existence of, and relief from, nuisance 
created by operation of air conditioning or 
ventilating equipment. 79 A.L.R.3d 320. 

Massage parlor as nuisance. 80 
A.L.R.3d 1020. 

Operation of cement plant as nuisance. 
82 A.L.R.3d 1004. 

Keeping bees as nuisance. 88 A.L.R.3d 
992. 

Carwash as nuisance. 4 A.L.R.4th 1308. 

Windmill as nuisance. 36 A.L.R.4th 
1159. 

Computer as nuisance. 45 A.L.R.4th 
1212. 

Telephone calls as nuisance. 53 
A.L.R.4th 1153. 

Tower or Antenna as Constituting Nui- 
sance. 88A.L.R.5th 641. 

Keeping of domestic animal as consti- 
tuting public or private nuisance. 90 
A.L.R.5th 619. 

Sewage treatment plant as constituting 
nuisance. 92 A.L.R.5th 517. 

Nudity as constituting nuisance. 92 
A.L.R.5th 593. 



Hog breeding, confining, or processing 
facility as constituting nuisance. 93 
A.L.R.5th 621. 

Am Jur. 24 Am. Jur. 2d, Disorderly 
Houses §§ 1 et seq. 

18A Am. Jur. PI & Pr Forms (Rev), 
Nuisances, Forms 163, 164 (complaint or 
declaration for abatement of house of 
prostitution). 

37 Am. Jur. Proof of Facts 2d 141, Out- 
door Advertising Sign or Billboard As Nui- 
sance. 

CJS. 27 C.J.S., Disorderly Houses §§ 1 
et seq. 

Law Reviews. 1978 Mississippi Su- 
preme Court Review: Torts. 50 Miss. L. J. 
137, March, 1979. 

Rychlak, Common-Law remedies for en- 
vironmental wrongs: The role of private 
nuisance. 59 Miss. L. J. 657, Winter, 1989. 

Practice References. Blackman and 
Thomas, A Practical Guide to Disputes 
Between Adjoining Landowners (Matthew 
Bender). 

Damages in Tort Actions (Matthew 
Bender). 

Douthwaite, Ronald W. Eades, Jury In- 
structions for Personal Injury and Tort 
Cases (Michie). 

Munger, What's It Worth? A Guide to 
Current Personal Injury Awards and 
Settlements, 2003 Edition (Michie). 



§ 95-3-3. Persons guilty. 

Any person who shall use, occupy, establish or conduct a nuisance as 
herein denned, or aid or abet therein, and the owner, agent or lessee of any 
interest in such nuisance, together with the person employed in or in control of 
any such nuisance by any such owner, agent or lessee, shall be guilty of 
maintaining a nuisance and shall be enjoined as hereinafter provided. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790b; Laws, 1930, § 2869; Laws, 
1942, § 1061; Laws, 1918, ch. 193. 

RESEARCH REFERENCES 



ALR. Liability of landlord for injury or 
death of third person on street or highway 
by nuisance created by tenant for month 
to month, year to year, or the like. 39 
A.L.R.2d 973. 

Liability for damage to land or its occu- 



pants from dust, gases, odors, vibration, 
or the like, occasioned by defendant's con- 
tinuous vehicular use of adjoining or 
nearby public highway. 25 A.L.R.4th 1192. 
Am Jur. 24 Am. Jur. 2d, Disorderly 
Houses §§ 31 et seq. 
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37 Am. Jur. Proof of Facts 2d 141, Out- mercial Activity as Actionable Private 

door Advertising Sign or Billboard As Nui- Nuisance, 

sance. CJS. 27 C.J.S., Disorderly Houses § 4. 

43 Am. Jur. Proof of Facts 2d 303, Com- 

§ 95-3-5. Action to abate and enjoin; who may maintain. 

Whenever a nuisance exists, the attorney-general of the state, the district 
attorney of the district, the county attorney, or any person who is a citizen of 
the county, may bring an action in equity in the name of the State of 
Mississippi, upon the relation of such attorney general, district attorney, or 
county attorney, or person to abate such nuisance and to perpetually enjoin the 
person or persons maintaining the same from further maintenance thereof. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790c; Laws, 1930, § 2870; Laws, 
1942, § 1062; Laws, 1918, ch. 193. 

Cross References — Suits by attorney general, see §§ 7-5-37 et seq. 
Duties of county attorneys generally, see § 19-23-11. 
Duty of district attorney to appear and prosecute, see § 25-31-11. 
Investigation of nuisance questions by state board of health, see § 41-3-15. 
Abatement of matters or things declared by state health board to be nuisances, see 
§ 41-23-13. 
Abatement of gambling establishments constituting nuisance, see § 95-3-25. 

JUDICIAL DECISIONS 

1. In general. lewdness and prostitution was practiced- 
Complainant owner of land adjoining can only enjoin particular nuisance corn- 
alley through which he has access to his plained of in bill. Dickerson v. State, 159 
property has special interest in alley and Miss. 83, 132 So. 88 (1931). 
suffers such peculiar injury by obstruction Decree on hearing for temporary injunc- 
of alley by another land owner adjoining t ion restraining defendant from maintain- 
alley as to entitle him to relief, where i ng nuisance-maintaining building where 
alley is not, and never has been, open for lewdness and prostitution was practiced- 
public use and no one is presently inter- an ywhere within court district held im- 
ested in or affected by making alley acces- prop er. Dickerson v. State, 159 Miss. 83, 
sible to complainant. Perry v. Jones, 43 So. ^32 g gg (1931) 
2d 565 (Miss. 1949). 

Temporary injunction in suit to abate 
nuisance-maintaining building where 

RESEARCH REFERENCES 

ALR. What constitutes special injury Am Jur. 58 Am. Jur. 2d, Nuisances 

that entitles private party to maintain §§ 222, 309, 310, 332. 

action based on public nuisance-modern 18A Am. Jur. PI & Pr Forms (Rev), 

cases. 71 A.L.R.4th 13. Nuisances, Form 108 (complaint, petition, 

Remedies for sewage treatment plant or declaration — For equitable relief from 

alleged or deemed to be nuisance. 101 nuisance and for damages — contamina- 

A.L.R.5th 287. tion of ground surface from storage and 
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disposal of toxic substances by lessee); 5 Am. Jur. Proof of Facts 3d, Special 

Form 164 (complaint or declaration by Injury Sufficient to Give Standing to 

state for abatement of house of prostitu- Maintain Private Action Based on Public 

tion). Nuisance, §§ 1 et seq. 

43 Am. Jur. Proof of Facts 2d 303, Com- CJS. 66 C.J.S., Nuisances §§ 91 et seq. 
mercial Activity as Actionable Private 
Nuisance. 

§ 95-3-7. Jurisdiction; procedure; temporary restraining or- 
der. 

Such action shall be brought in the chancery court of the county in which 
the property is located, by a verified bill of complaint, stating the facts 
constituting the nuisance, the names of the parties, the object of the action, a 
substantial description of the place constituting the alleged nuisance, and a 
general description of the personal property used in connection therewith. The 
bill of complaint may contain an application for a temporary injunction, and 
where such application has been made, the chancery court, the chancellor in 
vacation, any judge of the circuit court, or a judge of the supreme court, may 
in his discretion, on good cause shown, on motion of the complainant, issue an 
ex parte restraining order restraining the defendants and all other persons 
from removing or in any manner interfering with the personal property and 
contents of the place where such nuisance is alleged to exist, until the decision 
of the court granting or refusing such temporary injunction, and until the 
further order of the court thereon. The restraining order may be served by 
handing to and leaving a copy of said order with any person in charge of said 
place or residing therein, or by posting a copy thereof in a conspicuous place at 
or upon one or more of the principal doors or entrances to such place, or by both 
such delivery and posting. The officer serving such restraining order shall 
forthwith make and return into court an inventory of the personal property 
and contents situated in and used in conducting or maintaining such nuisance. 
When such restraining order is so posted, mutilation or removal thereof, while 
the same remains in force, shall be a contempt of court, provided such posted 
order contains thereon a notice to that effect. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790d; Laws, 1930, § 2871; Laws, 
1942, § 1063; Laws, 1918, ch. 193. 

Cross References — Injunctions generally, see §§ 11-13-1 et seq. 

JUDICIAL DECISIONS 

1. In general. Temporary injunction in suit to abate 

Where an action brought in the chan- nuisance-maintaining building where 

eery court for an injunction to abate a lewdness and prostitution was practiced- 

nuisance, and for damages already ac- can only enjoin particular nuisance com- 

crued, failed on the injunction issue, the plained of in bill. Dickerson v. State, 159 

chancery court erred in not deciding the Miss. 83, 132 So. 88 (1931). 

issue of damages. Shaw v. Owen, 229 Decree on hearing for temporary injunc- 

Miss. 126, 90 So. 2d 179 (1956). tion restraining defendant from maintain- 
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ing nuisance-maintaining building where proper. Dickerson v. State, 159 Miss. 83, 
lewdness and prostitution was practiced- 132 So. 88 (1931). 
anywhere within court district held im- 

RESEARCH REFERENCES 

ALR. Venue of suit to enjoin nuisance. 7 thereto through separate and indepen- 
A.L.R.2d 481. dent acts. 45 A.L.R.2d 1284. 

Joinder, in injunction action to restrain 
or abate nuisance, of persons contributing 

§ 95-3-9, Procedure; temporary injunction; bond. 

When the bill contains an application for a temporary injunction a hearing 
thereon shall be granted within ten days after the filing of the bill; but a copy 
of the complaint together with a notice of the time and place of the hearing of 
the application for a temporary injunction, shall be served upon the defendants 
at least five days before such hearing. If the hearing be then continued at the 
instance of any defendant, the temporary writ as prayed shall be granted as a 
matter of course. Each defendant so notified may file a verified answer on or 
before the date fixed in said notice for said hearing, but the court or judge may 
allow additional time for so answering, provided such extension of time shall 
not prevent the issuing of said temporary writ as prayed for. No bond shall be 
required for the issuance of any restraining order or temporary injunction 
mentioned in this chapter. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790d; Laws, 1930, § 2872; Laws, 
1942, § 1064; Laws, 1918, ch. 193. 

Cross References — Injunctions generally, see §§ 11-13-1 et seq. 

JUDICIAL DECISIONS 

1. In general. Decree on hearing for temporary injunc- 

Temporary injunction in suit to abate tion restraining defendant from maintain- 

nuisance-maintaining building where ing nuisance-maintaining building where 

lewdness and prostitution was practiced- lewdness and prostitution was practiced- 

can only enjoin particular nuisance com- anywhere within court district held im- 

plained of in bill. Dickerson v. State, 159 proper. Dickerson v. State, 159 Miss. 83, 

Miss. 83, 132 So. 88 (1931). 132 So. 88 (1931). 

§ 95-3-11. Temporary injunction; further orders. 

If, upon the hearing, the allegations be sustained to the satisfaction of the 
court, the court shall issue a temporary injunction restraining the defendants 
and any other person or persons from continuing the nuisance. When the 
temporary injunction has been granted, it shall be binding on the defendants 
throughout the chancery district. If at the time of granting a temporary 
injunction it shall further appear that the person owning, in control, or in 
charge of the nuisance so enjoined, has received five days' notice of the hearing, 
then unless such person shall show to the satisfaction of the court or judge that 
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the nuisance complained of has been abated, or that such person proceeded 
forthwith to enforce his rights under the provisions of this chapter, the court or 
judge shall forthwith also issue an order closing the place for any purpose until 
decision shall be rendered on the application for a permanent injunction. Such 
order shall also continue in effect for such further period the restraining order 
above provided, if already issued, or if not issued, shall include such an order 
restraining for such period the removal or interference with the personal 
property and contents located thereat or therein as hereinbefore provided, and 
such restraining order shall be served and the inventory of such property shall 
be made and filed as hereinbefore provided. However, if the owner or owners of 
any real or personal property so closed or restrained, or to be closed or 
restrained, appear at any time between the filing of the bill of complaint and 
the hearing on the application for a permanent injunction, and pay all costs 
incurred and file a bond by the owner of the real property with sureties to be 
approved by the clerk in the full value of the property to be ascertained by the 
clerk, conditioned that such owner or owners will immediately abate the 
nuisance and prevent same from being established or kept until the decision of 
the court shall have been rendered on the application for a permanent 
injunction, then and in that case, the court, or judge in vacation, if satisfied of 
the good faith of the owner of the real property and of innocence on the part of 
any owner of the personal property of any knowledge of the use of such 
personal property as a nuisance, and that, with reasonable care and diligence, 
such owner could not have known thereof, shall deliver such real or personal 
property or both to the respective owners thereof, and cancel or refrain from 
issuing at the time of the hearing on the application for the temporary 
injunction, as the case may be, any order or orders closing such real property 
or restraining the removal or interference with such personal property. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790d; Laws, 1930, § 2873; Laws, 
1942, § 1065; Laws, 1918, ch. 193. 

JUDICIAL DECISIONS 

1. In general. Decree on hearing for temporary injunc- 

Temporary injunction in suit to abate tion restraining defendant from maintain- 

nuisance-maintaining building where ing nuisance-maintaining building where 

lewdness and prostitution was practiced- lewdness and prostitution was practiced- 

can only enjoin particular nuisance com- anywhere within court district held im- 

plained of in bill. Dickerson v. State, 159 proper. Dickerson v. State, 159 Miss. 83, 

Miss. 83, 132 So. 88 (1931). 132 So. 88 (1931). 

§ 95-3-13. Trial; evidence; costs; permanent injunction. 

The action when brought shall be triable at the next term of court, 
provided process shall have been served for twenty or more days, otherwise at 
the following term, and said cause shall have precedence over all other cases 
except election contests, or injunctions. In such action evidence of the general 
reputation of the place, or an admission, or finding, of guilt of any person under 
the criminal laws against prostitution, lewdness, or assignation at any such 
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place shall be admissible for the purpose of proving the existence of said 
nuisance and shall be prima facie evidence of such nuisance and of knowledge 
of and acquiescence and participation therein on the part of the person or 
persons charged with maintaining said nuisance as herein defined. If the 
complaint is filed by a person who is citizen of the county, it shall not be 
dismissed except upon a sworn statement by the complainant and his or its 
attorney, setting forth the reasons why the actions should be dismissed and the 
dismissal approved by the district attorney or county attorney in writing or in 
open court. If the court be of the opinion that the action ought not to be 
dismissed, he may direct the district attorney or county attorney to prosecute 
said action to final decree, and if the action is continued more than one term of 
court any person who is a citizen of the county, or the attorney general, or the 
district attorney, or the county attorney, may be substituted for the complain- 
ant and prosecute said action to final decree. If the action is brought by a 
person who is a citizen of the county and the court finds that there were no 
reasonable grounds or cause for said action, the costs may be taxed to such 
person. If the existence of the nuisance be established upon the trial, a 
judgment shall be entered which shall perpetually enjoin the defendants and 
other person or persons from further maintaining the nuisance at the place 
complained of, and the defendants from maintaining such nuisance elsewhere 
within the chancery district, and may tax said defendants with all costs of the 
proceedings. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790e; Laws, 1930, § 2874; Laws, 
1942, § 1066; Laws, 1918, ch. 193. 

JUDICIAL DECISIONS 

1. In general. Sections 95-3-1 et seq., including § 95- 

Since § 95-3-13 is directed against 3-13, were meant to supplement rather 
houses of prostitution, a specific type of than to replace the common-law rules of 
nuisance, its provisions were inapplicable evidence of public nuisance. Proby v. State 
to city's petition to enjoin the operation of ex rel. West, 498 So. 2d 792 (Miss. 1986). 
a lounge which was predicated on the 
common law of nuisance. Proby v. State ex 
rel. West, 498 So. 2d 792 (Miss. 1986). 

RESEARCH REFERENCES 

ALR. Modern status of rules as to bal- based on public nuisance-modern cases, 

ance of convenience or social utility as 71 A.L.R.4th 13. 

affecting relief from nuisance. 40 A.L.R.3d Am Jur. 24 Am. Jur. 2d, Disorderly 

601. Houses §§ 11 et seq. 

"Coming to nuisance" as a defense or C jg # 2 7 C.J.S., Disorderly Houses §§ 6 

estoppel. 42 A.L.R.3d 344. et seq 

What constitutes special injury that en- 
titles private party to maintain action 
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§ 95-3-15. Order of abatement. 

If the existence of the nuisance be admitted, or established in an action as 
provided in this chapter, an order of abatement shall be entered as a part of 
judgment in the case, which order shall direct the removal from the place of all 
personal property and contents used in conducting the nuisance, and not 
already released under authority of the court as provided in Section 95-3-11, 
and shall direct the sale in the manner provided for the sale of chattels under 
execution of such personal property as belong to the defendants notified or 
appearing. Such order shall also require the renewal for one year of any bond 
furnished by the owner of the real property as provided in Section 95-3-11, or, 
if not so furnished, shall continue for one year any closing order issued at the 
time of granting the temporary injunction, or, if no such closing order was 
issued, shall include an order directing the effectual closing of the place 
against its use for any purpose, and so keeping it closed for a period of one year, 
unless sooner released; provided, however, that the owner of any place so 
closed and not released under bond as hereinbefore provided in Section 
95-3-11, may at this time appear and obtain such release in the manner and 
upon fulfilling the requirements as hereinbefore provided. The release of the 
property under any of the provisions of this chapter shall not release it from 
any judgment, lien, penalty, or liability to which it may be subject by law. 
Owners of unsold personal property and contents so seized must appear and 
claim same within ten days after such order of abatement is made and prove 
innocence, to the satisfaction of the court, of any knowledge of said use thereof 
and that with reasonable care and diligence they could not have known 
thereof. Every defendant in the action shall be presumed to have had 
knowledge of the general reputation of the place. If such innocence be so 
established, such unsold personal property and contents shall be delivered to 
the owner, otherwise it shall be sold as hereinbefore provided. If any person 
shall break and enter or use a place so directed to be closed, he shall be 
punished as for contempt as provided hereinafter. For removing and selling the 
personal property and contents, the officer shall be entitled to charge and 
receive the same fees he would for levying upon the selling like property on 
execution; and for closing the place and keeping it closed, a reasonable sum 
shall be allowed by the court. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790f; Laws, 1930, § 2875; Laws, 
1942, § 1067; Laws, 1918, ch. 193. 

JUDICIAL DECISIONS 

1. In general. This section [Code 1942, § 1067] is not 

This section [Code 1942, § 1067] is not in pari materia with Code 1942, §§ 2646, 

applicable to the abatement of nuisances 2647, vesting the chancery court with 

growing out of the sale of intoxicating power to abate nuisances relating to in- 

liquors provided for in Code 1942, § 2646. toxicating liquors. Pigford v. State ex rel. 

Pigford v. State ex rel. Broach, 184 Miss. Broach, 184 Miss. 194, 183 So. 259 (1938). 
194, 183 So. 259 (1938). 
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RESEARCH REFERENCES 

Am Jur. 24 Am. Jur. 2d, Disorderly CJS. 66 C.J.S., Nuisances §§ 119-122. 
Houses §§ 46-48. 

§ 95-3-17. Unknown defendants; process; publication. 

The provisions of existing laws regarding the service of process shall apply 
to service in proceedings under this chapter. The person in whose name the 
real estate affected by the action stands on the books of the tax collector for 
purposes of taxation shall be presumed to be the owner thereof, and in case of 
unknown persons having or claiming any ownership, right, title or interest in 
property affected by the action, such may be made parties to the action by 
designating them in the summons and complaint as "all other persons 
unknown claiming any ownership, right, title or interest in the property 
affected by the action," and service thereon may be had by publishing in the 
manner prescribed by law. Any person having or claiming such ownership, 
right, title or interest, and any owner or agent in behalf of himself and such 
owner, may make, serve, and file his answer therein twenty days after such 
service and have trial of his rights in the premises by the court, and if said 
cause had already proceeded to trial or to findings and judgment, the court 
shall by order fix the time and place of such further trial and shall modify, add 
to, or confirm such findings and decrees as the case may require. Other parties 
to said action shall not be affected thereby. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790i; Laws, 1930, § 2876; Laws, 
1942, § 1068; Laws, 1918, ch. 193. 

Cross References — Process, notice and publication generally, see §§ 13-3-1 et seq. 

§ 95-3-19. Contempt; punishment. 

In case of the violation of any injunction or closing order granted under 
provisions of this chapter, or of a restraining order or the commission of any 
other contempt of court in proceedings under this chapter, the court, or the 
chancellor in vacation, may summarily try and punish the offender. The 
proceedings shall be commenced by filing with the clerk of the court a 
complaint upon oath setting out and alleging facts constituting such violation, 
upon which the court or chancellor shall cause a warrant to issue, under which 
the defendant shall be arrested. The trial thereof may be had upon affidavits 
or either party may demand the production and oral examination of the 
witnesses. A party found guilty of contempt under the provisions of this 
chapter shall be punished by a fine of not less than two hundred nor more than 
one thousand dollars, or by imprisonment in the county jail not less than three 
nor more than six months or by both such fine and imprisonment. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790h; Laws, 1930, § 2877; Laws, 
1942, § 1069; Laws, 1918, ch. 193. 

Cross References — Power of chancery court of chancellor to punish for contempt, 
see §§ 9-5-85, 9-5-87. 
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Power of supreme court, chancery courts, circuit courts and county courts to punish 
for contempt generally, see § 9-1-17. 

JUDICIAL DECISIONS 

1. In general. tion of contempt for removing personal 

In a proceeding involving gambling and property could not be sustained, since this 

the sale of intoxicating liquors, the inclu- chapter does not apply to cases involving 

sion in the decree enjoining the nuisance gambling and liquor nuisances where 

of a prohibition against the removal of any prostitution is not involved. Redding v. 

of the personal property from the pre- State, 184 Miss. 371, 185 So. 560 (1939). 
mises was absolutely void, and a convic- 

§ 95-3-21. County attorney; duty; procedure. 

In case the existence of such nuisance is established in a criminal 
proceeding, under existing laws, it shall be the duty of the county attorney or 
district attorney to proceed promptly under this chapter to enforce the 
provisions and penalties thereof, and the finding of the defendant guilty in 
such criminal proceedings, unless reversed or set aside, shall be conclusive as 
against such defendant as to the existence of the nuisance. All moneys collected 
under this chapter shall be paid into the county treasury. The proceeds of the 
sale of the personal property, as provided in Section 95-3-15, shall be applied 
in payment of the costs of the action and abatement, including the complain- 
ant's costs, or so much of such proceeds as may be necessary, except as 
otherwise provided by law. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790g; Laws, 1930, § 2878; Laws, 
1942, § 1070; Laws, 1918, ch. 193. 

Cross References — Duties of county attorneys generally, see § 19-23-11. 
Duty of district attorney to appear and prosecute, see § 25-31-11. 
Abatement of nuisances declared by state board of health, see § 41-23-13. 
Duty of county attorney or district attorney to bring action to abate nuisance, see 
§ 95-3-5. 

§ 95-3-23. Lease annulled for unlawful use. 

If a tenant or occupant of a building or tenement under a lawful title uses 
such place as a nuisance as herein defined, such use shall annul and make void 
the lease or other title under which he holds and, without any act of the owner, 
shall cause the right of possession to revert and vest in the owner, and the 
owner may without process of law make immediate entry upon the premises. 

SOURCES: Codes, Hemingway's 1921 Supp, § 2790k; Laws, 1930, § 2879; Laws, 
1942, § 1071; Laws, 1918, ch. 193. 

Cross References — Liability of tenant holding over after notice to quit demised 
premises, see § 89-7-25. 

Proceedings to remove tenant or les see holding over, see §§ 89-7-27 et seq. 
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RESEARCH REFERENCES 

ALR. Fault as consideration in alimony, awards pursuant to no-fault divorce. 86 
spousal support, or property division A.L.R.3d 1116. 

§ 95-3-25. Clubs, boats, etc., operating gaming devices. 

Any building, club, vessel, boat, place or room, wherein is kept or exhibited 
any game or gaming table, commonly called A.B.C. or E.O. roulette, or 
rowley-powley, or rouquetnoir, roredo, keno, monte, or any faro-bank, dice, or 
other game, gaming table, or bank of the same or like kind, or any other kind 
or description of gambling device under any other name whatever, and any 
such place where information is furnished for the purpose of making and 
settling bets or wagers on any horse race, prize fight, or on the outcome of any 
like event, or where bets or wagers are arranged for, made or settled, shall be 
deemed to be a common nuisance and may be abated by writ of injunction, 
issued out of a court of equity upon a bill filed in the name of the state by the 
Attorney General, or any district or county attorney, whose duty requires him 
to prosecute criminal cases on behalf of the state in the county where the 
nuisance is maintained, or by any citizen or citizens of such county, such bill to 
be filed in the county in which the nuisance exists. And all rules of evidence 
and of practice and procedure that pertain to courts of equity generally in this 
state may be invoked and applied in any injunction procedure hereunder. The 
provisions of this section shall not apply to any form of gaming or gambling 
that is legal under the laws of the State of Mississippi or to a cruise vessel or 
vessel as defined in Section 27-109-1 and shall not apply to any cruise vessel 
or vessel having on board any gambling device, machine or equipment that is 
owned, possessed, controlled, installed, procured, repaired or transported in 
accordance with subsection (4) of Section 97-33-7. 

Upon the abatement of any such nuisance, any person found to be the 
owner, operator or exhibitor of any gambling device described in the first 
paragraph of this section may be required by the court to enter into a good and 
sufficient bond in such amount as may be deemed proper by the court, to be 
conditioned that the obligor therein will not violate any of the laws of 
Mississippi pertaining to gaming or gambling for a period of not to exceed two 
(2) years from the date thereof. The failure to make such bond shall be a 
contempt of court and for such contempt the person or party shall be confined 
in the county jail until such bond is made, but not longer than two (2) years. 
Said bond shall be approved by the clerk of the court where the proceedings 
were had and shall be filed as a part of the record of such case. 

SOURCES: Codes, 1942, § 1073; Laws, 1938, ch. 341; Laws, 1989, ch. 480, § 9; 
Laws, 1990, ch. 449, § 4; Laws, 1990, ch. 573, § 8, efffrom and after April 1, 
1990. 

Cross References — Suits by attorney general, see §§ 7-5-37 et seq. 
Duties of county attorneys generally, see § 19-23-11. 

Elected or appointed official not to derive any pecuniary benefit as result of duties 
under this section, and penalties therefor, see § 25-4-119. 
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Duty of district attorney to appear and prosecute, see § 25-31-11. 
Licensing and regulation of cruise vessels, see § 27-109-1 et seq. 
Enforceability of gambling and future contracts generally, see §§ 87-1-1 et seq. 
Definition of nuisance in connection with disorderly houses, see § 95-3-1. 
Gambling offenses generally, see §§ 97-33-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Maintenance of action. 

3. Injunctions. 

4. Extent of decree. 

1. In general. 

That the defendant may not be required 
to incriminate himself does not render 
demurrable a petition to enjoin as a public 
nuisance what is also a crime. State v. 
Myers, 244 Miss. 778, 146 So. 2d 334 
(1962). 

A defendant should seek the court's rul- 
ing on whether, in view of the privilege 
against self-incrimination, he should be 
required to answer parts of the bill. State 
v. Myers, 244 Miss. 778, 146 So. 2d 334 
(1962). 

The statutes which give the state a 
power to enjoin operation of gaming de- 
vices and also give the state power to 
abate by injunction the sale of liquor are 
not invalid and unconstitutional because 
they constitute an attempt to confer upon 
the chancery court criminal jurisdiction. 
Brooks v. State ex rel. Alexander, 219 
Miss. 262, 68 So. 2d 461 (1953). 

Statutes which give the state power to 
enjoin the operation of gaming devices 
and which also give the state power to 
abate by injunction the sale of liquor, are 
not unconstitutional because they deny 
due process of law in that the defendants 
are denied the right of trial by jury. 
Brooks v. State ex rel. Alexander, 219 
Miss. 262, 68 So. 2d 461 (1953). 

Slot machines kept and used for gam- 
bling purposes are included in this statute 
[Code 1942, § 1073] by virtue of clause, 
"or any other kind or description of gam- 
bling device under any other name what- 
ever," and "ejusdem generis" rule cannot 
avail to exclude such gambling devices, as 
doctrine of "ejusdem generis" is rule of 
construction to be applied as an aid in 
ascertaining legislative intent and cannot 
control where plain purpose of legislature 



would thereby be hindered or defeated; 
nor does doctrine apply where specific 
words of statute signify subjects greatly 
different from one another; nor where 
specific words embrace all objects of their 
class, so that general words must bear 
different meaning from specific words or 
be meaningless; nor where there are no 
specific terms followed by general terms; 
the general expression is not to be consid- 
ered as limited only to last of enumera- 
tion, but applies to all. Morgan v. State ex 
rel. Dist. Att'y, 208 Miss. 185, 44 So. 2d 45 
(1950). 

This statute [Code 1942, § 1073] is pe- 
nal and must be construed strictly. State 
ex rel. Whall v. Saenger Theatres Corp., 
190 Miss. 391, 200 So. 442 (1941). 

2. Maintenance of action. 

While in the absence of statutory au- 
thority a citizen, as such, has no standing 
to champion the rights of the public in 
abating a public nuisance, the legislature 
may authorize such action. State ex rel. 
Whall v. Saenger Theatres Corp., 190 
Miss. 391, 200 So. 442 (1941). 

A proceeding to abate a nuisance under 
this section [Code 1942, § 1073] is main- 
tainable by a private citizen without first 
requesting the public officials named 
therein to do so. State ex rel. Whall v. 
Saenger Theatres Corp., 190 Miss. 391, 
200 So. 442 (1941). 

Applying the rule of construction that 
where a statute enumerates and specifies 
subjects or things upon which it is to 
operate, it is to be construed as excluding 
from its effect all those not expressly men- 
tioned, or under a general clause, those 
not of like kind or classification as those 
enumerated, "bank night" scheme in the- 
atres was not within the purview of this 
section. State ex rel. Whall v. Saenger 
Theatres Corp., 190 Miss. 391, 200 So. 442 
(1941). 

Action to abate "bank night" scheme in 
theaters and to recover for theater admis- 
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sion money spent by the complainant and 
others who had assigned their claims to 
the complainant, was properly dismissed 
where the scheme in question was not 
within the purview of a statute making 
any building, club, vessel, etc., wherein is 
kept or exhibited any game or gaming 
table, etc., a common nuisance. State ex 
rel. Whall v. Saenger Theatres Corp., 190 
Miss. 391, 200 So. 442 (1941). 

This section [Code 1942, § 1073] ex- 
pressly authorizes the institution of a pro- 
ceeding for the abatement of nuisances by 
private citizens. Caravella v. State ex rel. 
Holcomb, 185 Miss. 1, 186 So. 653 (1939). 

A decree abating the nuisances of sell- 
ing intoxicating liquor and carrying on 
gambling on certain premises, and provid- 
ing for the condemnation and sale of per- 
sonal property used in connection with the 
operation of such nuisances, was not erro- 
neous because the court decided the case 
on final hearing on proof submitted on the 
hearing for a temporary injunction alone 
where there was no request on the part of 
the appellants that they might present 
any additional evidence, nor demand for a 
further hearing with the showing that 
other and additional evidence was desired 
to be offered. Caravella v. State ex rel. 
Holcomb, 185 Miss. 1, 186 So. 653 (1939). 

This section [Code 1942, § 1073], to- 
gether with Code 1930, § 2007, as 
amended by Laws, 1938, Chapter 349 
(Code 1942, § 2646), and Code 1930, 
§ 1979 (Code 1942, § 2618), warrants a 
proceeding to abate nuisances of selling 
intoxicating liquors and carrying on gam- 
bling on certain described premises and a 
decree perpetually enjoining the defen- 
dant from operating such nuisances on 
the premises and providing for the con- 
demnation and sale of all personal prop- 
erty used in connection therewith, where 
the lawful use of the real estate involved 
is not restrained. Caravella v. State ex rel. 
Holcomb, 185 Miss. 1, 186 So. 653 (1939). 

3. Injunctions. 

That a public nuisance may also be a 
violation of the criminal law does not 
reduce the authority of the chancery court 
to enjoin it. State v. Myers, 244 Miss. 778, 
146 So. 2d 334 (1962). 

Since the statute [Code 1942, § 1073] 



did not give to the chancery court power to 
enjoin a defendant from violating the li- 
quor and gambling laws anywhere in the 
state, other than on the premises found to 
be a common nuisance, an injunction 
which undertook to prohibit the defendant 
from having intoxicating liquors and gam- 
bling devices in his possession at places, 
other than the place ordered to be abated 
as a nuisance, was invalid, so that a 
defendant, charged with violating the in- 
valid portion of the injunction, was im- 
properly found to be in contempt of court. 
Home v. State, 232 Miss. 252, 98 So. 2d 
653 (1957). 

The possession of slot machines was in 
violation of an injunction against violation 
of gambling laws, regardless of whether 
machines were operated. Stevens v. State, 
225 Miss. 48, 82 So. 2d 645 (1955). 

A temporary injunction may issue 
where it appears that intoxicating liquors 
and slot machines were stored and exhib- 
ited at a motor court and cafe in violation 
of statute. McBride v. State, 221 Miss. 
508, 73 So. 2d 154 (1954). 

Where defendant operated a combina- 
tion cafe and dance hall which was de- 
clared to be a public nuisance, there was 
no adequate remedy at law for relief of 
this nuisance and it was within the inher- 
ent power of the chancery court to enjoin 
the operation of the cafe in the manner 
constituting the nuisance. Green v. State 
ex rel. Chatham, 212 Miss. 846, 56 So. 2d 
12 (1952). 

Purpose of Code 1942, § 2646, which 
provides that where intoxicating liquors 
are kept, that place is a common nuisance 
which may be abated by an injunction, can 
only be accomplished by an injunction 
against the person or persons, who may be 
ascertained and adjudged to be responsi- 
ble for that nuisance but the injunction 
does not issue to suppress a business as 
such. Vermillion v. State ex rel. Carman, 
210 Miss. 255, 49 So. 2d 401 (1950). 

It is not enough under Code 1942, 
§ 2646, that the nuisance therein defined 
be found and adjudged to exist, the iden- 
tity of the person or persons responsible 
for the nuisance must also be ascertained 
and adjudicated and to the end, as the 
statute provides, that the nuisance so 
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found to exist may be abated by a writ of 
injunction against the party or parties 
responsible therefor. Vermillion v. State ex 
rel. Carman, 210 Miss. 255, 49 So. 2d 401 
(1950). 

In an action to abate a gambling place 
nuisance a temporary injunction is not 
void because it does not describe the pre- 
mises. Alexander v. State, 210 Miss. 527, 
49 So. 2d 387 (1950), suggestion of error 
sustained, 210 Miss. 517, 49 So. 2d 890 
(1951). 

In a suit to abate a gambling place as a 
nuisance, the chancery court had power to 
issue temporary injunction inasmuch as 
Code 1942, § 1073 specifically provides 
that all rules of evidence and of practice 
and procedure that pertain to courts of 
equity generally in this state may be in- 
voked and applied in any injunction pro- 
cedure thereunder and this evidences a 
legislative intent to grant the court the 
full use of its injunctive powers. Alexander 
v. State, 210 Miss. 527, 49 So. 2d 387 
(1950), suggestion of error sustained, 210 
Miss. 517, 49 So. 2d 890 (1951). 

4. Extent of decree. 

In a padlock proceeding where it ap- 
peared that the defendants could have 



conducted an illegal liquor business in the 
building as well as outside the building, 
the chancellor was not justified in pad- 
locking the building and depriving defen- 
dant of the use thereof for legitimate pur- 
poses. Whittington v. State ex rel. Barlow, 
222 Miss. 94, 75 So. 2d 272 (1954). 

While the court can, under this section 
[Code 1942, § 1073], abate and enjoin the 
prosecution of the business adjudged to be 
a common nuisance, such as selling of 
liquor and gambling, and require offend- 
ers to execute a bond to comply with the 
decree, the court is without power to order 
the padlocking of the buildings, where 
defendants have executed the compliance 
bond. Foreman v. State ex rel. District 
Att'y, 209 Miss. 331, 46 So. 2d 794 (1950). 

This section [Code 1942, § 1073] does 
not authorize the inclusion in a decree, 
enjoining nuisance of a prohibition 
against the removal of any of the personal 
property from the premises, and, the de- 
cree being void in that respect will not 
sustain a conviction of contempt for viola- 
tion thereof. Redding v. State, 184 Miss. 
371, 185 So. 560 (1939). 
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§ 95-3-27. Existing laws and prosecutions not affected. 

This chapter shall be construed as supplementary to and in aid of existing 
statutes in this state relating to the same subject-matter, and not as a repeal 
of the same. 

SOURCES: Codes, Hemingway's 1921 Supp. § 27901; Laws, 1930, § 2880; Laws, 
1942, § 1072; Laws, 1918, ch. 193. 



897 



§ 95-3-29 Torts 

§ 95-3-29. Immunity of certain agricultural operations from 
nuisance actions. 

(1) In any nuisance action, public or private, against an agricultural 
operation, including forestry activity, proof that said agricultural operation, 
including forestry activity, has existed for one (1) year or more is an absolute 
defense to such action, if the conditions or circumstances alleged to constitute 
a nuisance have existed substantially unchanged since the established date of 
operation. 

(2) The following words and phrases as used in this section shall have the 
meanings given them in this section: 

(a) "Agricultural operation" includes, without limitation, any facility for 
the production and processing of crops, or products thereof, livestock, or 
products thereof, farm-raised fish and fish products, livestock products, 
wood, timber or forest products, fowl or plants for breeding or sales and 
poultry or poultry products for commercial or industrial purposes. "Agricul- 
tural operation" also includes the use of farm machinery, equipment, devices, 
chemicals, products for agricultural use, materials and structures designed 
for agricultural use and used in accordance with traditional farm practices. 

(b) "Established date of operation" means the date on which the 
agricultural operation, including forestry activity, commenced operation. If 
the physical facilities of the agricultural operation, including forestry 
activity, are subsequently expanded, the established date of operation for 
each expansion is deemed to be a separate and independent "established 
date of operation" established as of the date of commencement of the 
expanded operation and the commencement of expanded operation shall not 
divest the agricultural operation of a previously established date of opera- 
tion. 

(c) "Forestry activity" means any activity associated with the reforest- 
ing, growing, managing, protecting and harvesting of timber, wood and 
forest products including nongame species. 

(d) "Traditional farm practices" means those accepted customs and 
standards established and followed by similar agricultural operations under 
similar circumstances. 

(3) The provisions of this section shall not be construed to affect any 
provision of the "Mississippi Air and Water Pollution Control Law." 

(4) This section shall not affect actions commenced prior to July 1, 1980. 

SOURCES: Laws, 1980, ch. 374; Laws, 1981, ch. 357, § 1; Laws, 1994, ch. 647, § 2; 
Laws, 2004, ch. 591, § 1, eff from and after July 1, 2004. 

Editor's Note — Section 49-17-7 provides that the words "Mississippi Air and Water 
Pollution Control Commission" wherever they may appear in the laws of the State of 
Mississippi shall be construed to mean the Mississippi Commission on Natural 
Resources. Section 49-2-6, however, provides wherever the term "Mississippi Commis- 
sion on Natural Resources" appears in any law the same shall mean the Mississippi 
Commission on Environmental Quality. 

Amendment Notes — The 2004 amendment, in (2)(a), inserted "or products 
thereof" twice, and "fowl or plants for breeding or sales" in the first sentence, and added 
the second sentence; and added (2)(d). 
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Cross References — Exemption of land used for agricultural purposes from zoning 
regulations, see § 17-1-3. 

Exemption of farm buildings from building codes, see § 19-5-9. 

Animal and poultry by-products disposal or rendering plants, see §§ 41-51-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

United States Bankruptcy Court for the 
Northern District of Mississippi held in 
abeyance its final decision on defendants 
Prestage Farms', motion for summary 
judgment pending briefing by the parties 
because it was unclear whether, under the 
Mississippi Air and Water Pollution Con- 
trol Law, codified in Miss. Code Ann. § 49- 
17-1, et seq., plaintiffs could maintain a 
private cause of action of nuisance; if they 
could, the action was not time barred 
under Miss. Code Ann. § 95-3-29. Moore 
v. Prestage Farms, Inc. (In re Moore), 306 
Bankr. 849 (Bankr. N.D. Miss. 2004). 

A nuisance action against a paper mill 
brought by plaintiffs who lived approxi- 



mately 100 miles downriver from the mill, 
arising from injury allegedly caused by 
the mill's discharge of toxic chemicals into 
the river, was not time-barred by § 95-3- 
29; given the purpose of the statute-to 
prevent homes or businesses from build- 
ing in the vicinity of an established agri- 
cultural operation and then attempting to 
have the agricultural operation penalized 
as a nuisance because of odors, sounds 
and sights traditionally associated with 
such a business-it would not be allowed to 
defeat an action for nuisance on property 
located 100 miles away from the agricul- 
tural operation. Leaf River Forest Prods., 
Inc. v. Ferguson, 662 So. 2d 648 (Miss. 
1995). 



RESEARCH REFERENCES 



ALR. Animal rendering or bone-boiling 
plant or business as nuisance. 17 A.L.R.2d 
1269. 

Stockyard as nuisance. 18 A.L.R.2d 
1033. 

Dairy, creamery, or milk distributing 
plant, as nuisance. 92 A.L.R.2d 974. 

Keeping pigs as nuisance. 2 A.L.R.3d 
931. 

Keeping poultry as nuisance. 2 A.L.R.3d 
965. 

Keeping horses as nuisance. 27 
A.L.R.3d 627. 



"Coming to nuisance" as a defense or 
estoppel. 42 A.L.R.3d 344. 

Animals as attractive nuisance. 64 
A.L.R.3d 1069. 

Keeping bees as nuisance. 88 A.L.R.3d 
992. 

Keeping of domestic animal as consti- 
tuting public or private nuisance. 90 
A.L.R.5th 619. 

Hog breeding, confining, or processing 
facility as constituting nuisance. 93 
A.L.R.5th 621. 
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CHAPTER 5 
Trespass 

Sec. 

95-5-1 through 95-5-9. Repealed. 

95-5-10. Cutting trees without consent of owner. 

95-5-11. Loosening or taking boats and water craft. 

95-5-13. Taking cottonseed sacks. 

95-5-15. Boxing pine trees. 

95-5-17. Repealed. 

95-5-19. Poultry or livestock-killing dog; how dealt with. 

95-5-21. Poultry and livestock killed by dog; owner liable. 

95-5-23. To fences, bars, gates, bridges, buildings. 

95-5-25. By firing woods. 

95-5-27. On lands held by the state. 

95-5-29. Limitation of actions; effect of recovery; claiming less than statutory 
penalty. 

§§ 95-5-1 through 95-5-9. Repealed. 

Repealed by Laws, 1989, ch. 558, § 2, eff from and after July 1, 1989. 

§ 95-5-1. [Codes, Hutchinson's 1848, ch. 12, art. 6(9); 1857, ch. 18, art. 2; 
1871, § 2474; 1880, § 962; 1892, § 4411; 1906, § 4976; Hemingway's 1917, 
§ 3245; 1930, § 3410; 1942, § 1074; Laws, 1950, ch. 312, § 1; 1981, ch. 395, 
§ 1] 

§ 95-5-3. [Codes, Hutchinson's 1848, ch. 12, art. 6(7); 1857, ch. 18, art. 1; 
1871, § 2473; 1880, § 961; 1892, § 4412; 1906, § 4977; Hemingway's 1917, 
§ 3246; 1930, § 3411; 1942, § 1075; Laws, 1924, ch. 167; 1950, ch. 312, § 2; 
1981, ch. 395, § 2] 

§ 95-5-5. [Codes, 1857, ch. 18, art. 3; 1871, § 2475; 1880, § 963; 1892, 
§ 4413; 1906, § 4978; Hemingway's 1917, § 3247; 1930, § 3412; 1942, § 1076] 

§ 95-5-7. [Codes, 1857, ch. 18, art. 4; 1871, § 2476; 1880, § 964; 1892, 
§ 4414; 1906, § 4979; Hemingway's 1917, § 3248; 1930, § 3413; 1942, § 1077] 

§ 95-5-9. [Codes, 1857, ch. 18, art. 5; 1871, § 2477; 1880, § 965; 1892, 
§ 4415; 1906, § 4980; Hemingway's 1917, § 3249; 1930, § 3414; 1942, § 1078] 

Editor's Note — Former § 95-5-1 was entitled: By cutting trees; live oaks. 
Former § 95-5-3 was entitled: By cutting trees; cypress and other trees. 
Former § 95-5-5 was entitled: By cutting trees; ornamental trees. 
Former § 95-5-7 was entitled: By cutting shrubs, bushes and plants. 
Former § 95-5-9 was entitled: By cutting fruit trees. 

RESEARCH REFERENCES 

Practice References. Blackman and Douthwaite, Ronald W. Eades, Jury In- 

Thomas, A Practical Guide to Disputes structions for Personal Injury and Tort 

Between Adjoining Landowners (Matthew Cases (Michie). 

Bender). Munger, What's It Worth? A Guide to 

Damages in Tort Actions (Matthew Current Personal Injury Awards and 

Bender). Settlements, 2003 Edition (Michie). 
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§ 95-5-10. Cutting trees without consent of owner. 

(1) If any person shall cut down, deaden, destroy or take away any tree 
without the consent of the owner of such tree, such person shall pay to the 
owner of such tree a sum equal to double the fair market value of the tree cut 
down, deadened, destroyed or taken away, together with the reasonable cost of 
reforestation, which cost shall not exceed Two Hundred Fifty Dollars ($250.00) 
per acre. The liability for the damages established in this subsection shall be 
absolute and unconditional and the fact that a person cut down, deadened, 
destroyed or took away any tree in good faith or by honest mistake shall not be 
an exception or defense to liability. To establish a right of the owner prima facie 
to recover under the provisions of this subsection, the owner shall only be 
required to show that such timber belonged to such owner, and that such 
timber was cut down, deadened, destroyed or taken away by the defendant, his 
agents or employees, without the consent of such owner. The remedy provided 
for in this section shall be the exclusive remedy for the cutting down, 
deadening, destroying or taking away of trees and shall be in lieu of any other 
compensatory, punitive or exemplary damages for the cutting down, deaden- 
ing, destroying or taking away of trees but shall not limit actions or awards for 
other damages caused by a person. 

(2) If the cutting down, deadening, destruction or taking away of a tree 
without the consent of the owner of such tree be done willfully, or in reckless 
disregard for the rights of the owner of such tree, then in addition to the 
damages provided for in subsection (1) of this section, the person cutting down, 
deadening, destroying or taking away such tree shall pay to the owner as a 
penalty Fifty-five Dollars ($55.00) for every tree so cut down, deadened, 
destroyed or taken away if such tree is seven (7) inches or more in diameter at 
a height of eighteen (18) inches above ground level, or Ten Dollars ($10.00) for 
every such tree so cut down, deadened, destroyed or taken away if such tree is 
less than seven (7) inches in diameter at a height of eighteen (18) inches above 
ground level, as established by a preponderance of the evidence. To establish 
the right of the owner prima facie, to recover under the provisions of this 
subsection, it shall be required of the owner to show that the defendant or his 
agents or employees, acting under the command or consent of their principal, 
willfully and knowingly, in conscious disregard for the rights of the owner, cut 
down, deadened, destroyed or took away such trees. 

(3) All reasonable expert witness fees and attorney's fees shall be assessed 
as court costs in the discretion of the court. 

SOURCES: Laws, 1989, ch. 558, § 1, eff from and after July 1, 1989, and 
applicable to causes of action accruing on or after July 1, 1989. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 


3. 


Life tenants and remaindermen. 


0.5. In general. 


4. 


Co-ownership of property. 


1. Statute of limitations. 


5. 


Damages. 


2. Attorneys' fees. 


6. 


Willfully or in conscious disregard. 
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6.-10. [Reserved for future use]. 

II. UNDER FORMER LAW. 

11. In general. 

12. Construction and application, gener- 

ally. 

13. Effect of verbal permission to cut 

trees. 

14. Possession of and title to land. 

15. — Joint ownership. 

16. —Tax title holder. 

17. Good faith cutting of trees. 

18. Wilfulness or negligence. 

19. Mistake. 

20. Trees between street and sidewalk. 

21. Liability for agent's acts. 

22. Recovery of statutory penalties and 

actual and punitive damages. 

23. Damages. 

I. UNDER CURRENT LAW. 

0.5. In general. 

The person injured was the owner of the 
property from which the trees were cut. 
Flowers v. McCraw, 792 So. 2d 339 (Miss. 
Ct. App. 2001). 

The statute is highly penal and is to be 
applied only in the clearest of cases. 
McCorkle v. LouMiss Timber Co., 760 So. 
2d 845 (Miss. Ct. App. 2000). 

1. Statute of limitations. 

Subsection 2 is subject to the statute of 
limitations provided in § 95-5-29 because 
the subsection involves specific penalties; 
§ 95-5-10(1) is not subject to § 95-5-29, 
but is subject to § 15-1-33 because it is a 
penalty controlled by a one year statute of 
limitation. McCain v. Memphis Hardwood 
Flooring Co., 725 So. 2d 788 (Miss. 1998). 

2. Attorneys' fees. 

In a landowner's action against a lum- 
ber company for trespass and wrongful 
cutting of timber, the trial judge offered no 
reason why the fees of the landowner's 
attorneys were not reasonable, except 
that they did not prevail on all their 
claims; rather, the trial court awarded 
fees in proportion to the damages 
awarded. Such an arbitrary method of 
calculation was an abuse of discretion, 
and the appellate court reversed and re- 
manded the matter. Smith v. Parkerson 
Lumber, Inc., — So. 2d — , 2004 Miss. App. 
LEXIS 326 (Miss. Ct. App. Apr. 20, 2004). 



A contingency fee arrangement does not 
restrict a court's discretion in awarding 
attorneys' fees to an award not greater 
than the percentage of recovery denned by 
the agreement. McCain v. Memphis Hard- 
wood Flooring Co., 725 So. 2d 788 (Miss. 
1998). 

3. Life tenants and remaindermen. 

A life tenant (and those acting under 
authority of the life tenant) may not be 
compelled to respond to the remainder- 
man for the statutory penalties set out in 
the statute; a remainderman's sole rem- 
edy in such a situation is a common law 
action for waste. Twin States Land & 
Timber Co. v. Chapman, 750 So. 2d 567 
(Miss. Ct. App. 1999). 

4. Co-ownership of property. 

Where one of multiple co-owners con- 
sents to the harvesting of timber from a 
parcel of property, such consent bars his or 
her recovery under this section and also 
defeats recovery by the other co-owners; 
however, this does not mean that the 
other tenants are without remedy under 
the common law doctrine of waste for 
their share of the value of the timber cut. 
Fly Timber Co. v. Waldo, 758 So. 2d 1067 
(Miss. Ct. App. 2000). 

5. Damages. 

Miss. Code Ann. § 95-5-10(1) does not 
require that the owner produce evidence 
of market value or reforestation costs. 
Muirhead v. Vaughn, — So. 2d — , 2004 
Miss. App. LEXIS 1 (Miss. Ct. App. Jan. 6, 
2004). 

Where the neighbor cited Miss. Code 
Ann. § 95-5-10 as authority for the argu- 
ment that any person who took a tree 
without the consent of the owner was 
liable in the amount double the fair mar- 
ket value of the tree, the neighbor was not 
entitled to such damages from the owner; 
the neighbor was not the owner of the 
parcel at issue, because the neighbor's 
adverse possession claim under Miss. 
Code Ann. § 15-1-13 failed. Scrivener v. 
Johnson, 861 So. 2d 1057 (Miss. Ct. App. 
2003). 

Although the landowners' attorney was 
remiss in the presentation of evidence 
concerning damages, once the trial court 
was presented with clear evidence that 
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the landowners owned the property and 
that the trees had been cut without their 
consent, the trial court was obliged to 
award damages in some form pursuant to 
Miss. Code Ann. § 95-5-10(1); on remand, 
the trial court was to award damages to 
the landowners and consider whether pu- 
nitive damages and attorney or expert 
fees under § 95-5-10(2), (3) were war- 
ranted. Muirhead v. Vaughn, — So. 2d — , 
2004 Miss. App. LEXIS 1 (Miss. Ct. App. 
Jan. 6, 2004). 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery of a 
female minor where the victim testified 
that defendant asked her to get into a car 
with him and to lie down in the back of the 
car, and asked her if "he was going to get 
him some sex," and when they arrived at a 
hotel room, defendant announced to other 
men there that the victim was there to 
have sex with them. Quarles v. State, 863 
So. 2d 987 (Miss. Ct. App. 2004). 

The fair market value of timber was 
properly determined to be what it would 
sell for while standing in the woods, i.e., 
the amount received from the mill, the 
amount paid to the loggers, plus the 
amount paid to the owners. Cox v. F-S 
Prestress, Inc., — So. 2d — , 1999 Miss. 
App. LEXIS 719 (Miss. Ct. App. July 20, 
1999). 

6. Willfully or in conscious disregard. 

In a landowner's action against a lum- 
ber company for trespass and wrongful 
cutting of timber, the trial court erred in 
denying the landowner's attempts to elicit 
testimony from the landowner's expert 
and from the lumber company's expert 
through cross-examination on whether it 
was reckless to cut timber before deter- 
mining boundary lines, because that tes- 
timony was a crucial part of the evidence 
needed by the jury to determine whether 
the landowner should receive the statu- 
tory penalty under Miss. Code Ann. § 95- 
5-10(2), and the testimony was 
admissible.Thus, reversal and a remand 
for new trial on the issue of penalties was 
necessary. Smith v. Parkerson Lumber, 
Inc., — So. 2d — , 2004 Miss. App. LEXIS 
326 (Miss. Ct. App. Apr. 20, 2004). 

Wood cutters and the neighbor acted in 
reckless disregard, under Miss. Code Ann. 
§ 95-5-10, in cutting the landowners' tim- 



ber, because there was no barrier between 
the properties, and as a result, the neigh- 
bor should have provided a legal descrip- 
tion of the property, and the wood cutter 
should have asked for a survey. Miller v. 
Pannell, 815 So. 2d 1117 (Miss. 2002). 

6.-10. [Reserved for future use]. 

II. UNDER FORMER LAW. 

11. In general. 

Damages recovered under this section 
[Code 1942, § 1075] held excessive. 
Vicksburg Hardwood Co. v. Redditt, 241 
Miss. 330, 130 So. 2d 848 (1961). 

Where the plaintiff had testified that no 
merchantable timber had been cut or re- 
moved by the defendant, and the plain- 
tiff's own estimate as to the damage that 
had been done to his merchantable timber 
on account of the alleged trespasses was 
$250, an award of $500 actual damages 
was not so improper as to require granting 
plaintiff a new trial on the question of 
damages alone. Strawbridge v. Day, 232 
Miss. 42, 98 So. 2d 122 (1957). 

In a suit to recover actual value of trees 
cut on plaintiffs' land without their con- 
sent and statutory penalty for cutting 
such trees, the accuracy of survey made by 
county surveyor, starting at an old recog- 
nized corner but not at a recognized cor- 
ner established by the original govern- 
ment survey, was a question for a jury. 
Kelley v. Welborn, 217 Miss. 16, 63 So. 2d 
413 (1953). 

In a suit to recover the actual value of 
trees cut on plaintiffs' land without their 
consent, and statutory penalty for cutting 
such trees, the burden is upon the plain- 
tiffs to show how many trees of each 
variety were cut before they can recover 
the statutory penalty. Kelley v. Welborn, 
217 Miss. 16, 63 So. 2d 413 (1953). 

Instruction authorizing recovery of stat- 
utory penalty of $15.00 per tree for cutting 
hardwood trees without owner's consent, 
without limiting recovery of such penalty 
to those hardwood trees enumerated in 
the statute was erroneous. Kelley v. 
Welborn, 217 Miss. 16, 63 So. 2d 413 
(1953). 

In an action by landowner for wrongful 
cutting of his standing timber, where the 
owner testified that the timber was worth 
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$1000 and also testified that he received 
some of the timber which he sold for $175, 
he was not entitled to preemptory instruc- 
tion directing the jury to return a verdict 
for actual value of timber in the sum of 
$1000. Hudson v. Landers, 215 Miss. 447, 
61 So. 2d 312 (1952). 

Conflicting evidence as to location of 
area referred to in timber deed reserving 
"all trees around the old home site in 
between present fences which lie in the 
shape of a V," warranted jury in finding 
that the reserved area contended for by 
the plaintiffs was the correct one, in action 
to recover actual damages and statutory 
penalties for cutting such trees under this 
section. Floyd v. Williams, 198 Miss. 350, 
22 So. 2d 365 (1945). 

Trial court did not abuse its discretion 
in not permitting jury to view the pre- 
mises where ornamental trees reserved in 
timber deed had been cut and removed 
from the land, in action to recover actual 
damages and statutory penalties therefor, 
where diagrams, photographs, and testi- 
mony were sufficient to enable the jury to 
understand the respective contentions of 
the parties, notwithstanding that the pho- 
tographs could not accurately disclose the 
number of trees cut and even though the 
plaintiffs joined with the defendant in the 
request for a view. Floyd v. Williams, 198 
Miss. 350, 22 So. 2d 365 (1945). 

The allowance of a statutory penalty for 
trees cut on the land in question was 
improper, where at the time of the cutting 
the land was not designated as a home- 
stead, and the notice not to cut trees upon 
the homestead contained no description of 
such homestead, nor was the homestead 
described in the affidavits prosecuting 
those who cut the trees. Robert G. Bruce 
Co. v. Spears, 187 Miss. 405, 187 So. 756 
(1939). 

In a suit under this section [Code 1942, 
§ 1075] for a statutory penalty plaintiff 
must show that the defendant cut the 
trees and the number of trees so cut. 
Rowan v. Beattie, 130 Miss. 449, 94 So. 
232 (1922). 

Prior to the enactment of ch. 167 laws 
1924 (Code 1942, § 1075), the owner 
could recover either the statutory penalty 
or the value of the trees cut, but not both. 
Roell v. Shields, 124 Miss. 226, 86 So. 763 
(1921). 



The board of levee commissioners can- 
not be sued by a landowner to subject the 
fund procured by them by special taxation 
to the payment of the penalty provided for 
cutting trees on the land of another with- 
out his consent. Lowe v. Board of Levee 
Comm'rs, 19 So. 346 (Miss. 1896). 

A telegraph company having the right of 
way over its line along a public road must 
be governed by its actual width. It cannot 
assume that there is a uniformly legal 
width of thirty feet and that it can cut 
trees anywhere within fifteen feet of the 
center. Clay v. Postal Tel. Co., 70 Miss. 
406, 11 So. 658 (1892). 

If the plaintiff appeal to the circuit court 
from a justice of the peace, he may amend 
by adding to his demand more trees than 
sued for before the justice. McCleary v. 
Anthony, 54 Miss. 708 (1877). 

12. Construction and application, 
generally. 

In an action based on § 95-5-3, a jury 
instruction stating that a person is re- 
quired to take whatever precautions and 
safeguards as are reasonably necessary to 
assure himself or herself that he or she 
has the lawful authority to cut timber 
before he or she engages in the deliberate 
act of cutting or destroying a tree, prop- 
erly stated the standard of care that is 
necessary for that person to claim the 
benefits of a good faith defense when it is 
alleged that he or she cut timber without 
authority on the property of another. 
Berry v. Player, 542 So. 2d 895 (Miss. 
1989). 

A landowner suing to recover statutory 
penalty for destruction of trees must show 
lack of good faith, gross negligence or 
willful misconduct on the part of the de- 
fendant in inflicting damages, but he is 
not further burdened to show with greater 
precision the amount of the damages than 
would be the case in an ordinary damage 
suit. Nichols v. Stacks, 485 So. 2d 1034 
(Miss. 1986). 

A statute such as Code 1942, § 1075, 
creating a cause of action not known to the 
common law and fixing the time (Code 
1942, § 1087) within which an action 
must be commenced thereunder is not a 
statute of limitation, but the right given 
thereby is a conditional one and the com- 
mencement of the action within the time 
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fixed is a condition precedent to any lia- 
bility under the statute. Evans v. 
Broadhead, 233 So. 2d 771 (Miss. 1970). 

Code 1942, § 744 allowing one to bring 
an action within one year after a previous 
action has been defeated for reasons other 
than upon the merits did not apply to that 
portion of the plaintiff's suit which was 
founded on a cause of action created by 
Code 1942, § 1075, and therefore that 
portion of the suit which was founded on 
Code 1942, § 1075 and brought more than 
three years after the alleged destruction 
of trees, although within one year after 
defeat of the action for a reason other than 
upon its merits, was barred by the one- 
year period of limitations contained in 
Code 1942, § 1087. Evans v. Broadhead, 
233 So. 2d 771 (Miss. 1970). 

Where the plaintiff sought damages un- 
der Code 1942, § 1075, but additionally 
sought damages by reason of an alleged 
trespass consisting of items other than the 
specific penalties given by Code 1942, 
§ 1075, the one-year limitation stated in 
Code 1942, § 1087 was not applicable to 
those additional items. Evans v. 
Broadhead, 233 So. 2d 771 (Miss. 1970). 

The cutting of trees necessary to a sur- 
vey which a utility is authorized by stat- 
ute to make for the purpose of locating a 
transmission line does not subject it to the 
penalty prescribed by this section [Code 
1942, § 1075]. Wood v. Mississippi Power 
Co., 245 Miss. 103, 146 So. 2d 546 (1962). 

The statutory remedy for trespass is not 
exclusive insofar as punitive damages are 
concerned. Day v. Hamilton, 237 Miss. 
472, 115 So. 2d 300 (1959). 

This highly penal provision must be 
strictly construed. Lochridge v. Hannon, 
236 Miss. 687, 112 So. 2d 234 (1959). 

The legislature never intended to base a 
recovery of the statutory penalty on a 
mere nonfeasance or omission to dis- 
charge a duty owing to another and this 
section [Code 1942, § 1075] indicates that 
it was intended to apply only to the wrong- 
ful cutting of the trees, or to some affir- 
mative act on the part of the wrongdoer in 
cutting or destroying trees. Ginther v. 
Long, 227 Miss. 885, 87 So. 2d 286 (1956). 

Where the proof showed that the trust- 
ees of the graveyard took possession of the 



property by virtue of a deed, which was 
executed and delivered but which had 
become lost, and they have exercised do- 
minion and control over it ever since, and 
the defendant with full notice of the claim 
went ahead and cut timber, the jury was 
fully warranted in imposing the statutory 
penalty provided for in this section [Code 
1942, § 1075]. C.L. Gray Lumber Co. v. 
Pickard, 220 Miss. 419, 71 So. 2d 211, 41 
A.L.R.2d 920 (1954). 

It does not follow, from the fact that 
under this section [Code 1942, § 1075] 
both actual and punitive damages may be 
recovered against a trespasser, that this 
rule applies under the statute providing 
for the recovery of double rent for a ten- 
ant's holding over (Code 1942, § 947). 
Tepper Bros. v. Buttross, 178 Miss. 659, 
174 So. 556 (1937). 

This section [Code 1942, § 1075] must 
be strictly construed in so far as statutory 
penalty for cutting trees is concerned. 
Murphy v. Seward, 145 Miss. 713, 110 So. 
790 (1926). 

Chapter 167 Laws 1924 (Code 1942, 
§ 1075) cannot be made to apply to a 
transaction taking place before its enact- 
ment. Fleming v. Dunigan Cooperage Co., 
144 Miss. 769, 109 So. 851 (1926). 

This section [Code 1942, § 1075] affixes 
to a tree an arbitrary value without re- 
gard to its intrinsic value and is intended 
to partake both of the punishment for the 
trespass and of a remuneration for the 
tortious act. Ladnier v. Ingram Day Lum- 
ber Co., 123 Miss. 238, 85 So. 196 (1920). 

In order to recover the statutory penal- 
ties the plaintiff must show: (a) that the 
trees were cut on his land; (b) that they 
were cut without his consent; (c) that they 
were cut within twelve months before the 
suit was begun; (d) that they were cut by 
defendant or his agents or employees, 
acting within the scope of their employ- 
ment or by the command or consent of 
their principal; (e) that the cutting was 
done wilfully or recklessly without proper 
precaution to prevent a trespass. Therrell 
v. Ellis, 83 Miss. 494, 35 So. 826 (1904). 

Carrying away a tree already cut or 
fallen is as much within the statute as 
cutting trees. Keystone Lumber & Imp. 
Co. v. McGrath, 21 So. 301 (Miss. 1897). 
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13. Effect of verbal permission to cut 

trees. 

Where it was shown that the defendant 
was acting in good faith and under an oral 
agreement with the owner when he cut 
the storm-damaged timber, the defendant 
was not liable for the statutory penalty. 
Armstrong v. Trawick, 221 Miss. 367, 73 
So. 2d 167 (1954). 

Act which would otherwise be trespass 
on real property may be justified on 
ground of license to use or enter such 
property, if at time of such act license is 
still unrevoked. Sansing v. Thomas, 205 
Miss. 618, 38 So. 2d 706 (1949), error 
overruled, 205 Miss. 631, 39 So. 2d 263 
(1949). 

Act of landowner in pointing out old 
fence line and authorizing defendant to 
cut trees up to that line constitutes license 
to cut trees up to that line and excuses 
and exempts defendant from all liability 
for actual damages and statutory penalty 
for all acts done within scope of license 
and for all trees cut before reaching fence 
line, even though fence line is not true 
property line as shown by later survey. 
Sansing v. Thomas, 205 Miss. 618, 38 So. 
2d 706 (1949), error overruled, 205 Miss. 
631, 39 So. 2d 263 (1949). 

In action of trespass for cutting and 
removing trees, instruction is reversibly 
erroneous which excludes from jury con- 
sideration of license, if any, granted by 
owner of land to defendant, and which 
deprives defendant of consideration by 
jury of this defense to all claims for actual 
value or statutory penalty for cutting 
trees. Sansing v. Thomas, 205 Miss. 618, 
38 So. 2d 706 (1949), error overruled, 205 
Miss. 631, 39 So. 2d 263 (1949). 

Although title to standing timber can be 
conveyed only by writing, yet a party is 
not subject to the penalty imposed in this 
section [Code 1942, § 1075] if he cuts 
timber by verbal permission. Fleming v. 
Dunigan Cooperage Co., 144 Miss. 769, 
109 So. 851 (1926). 

An unwritten verbal license is a good 
defense to an action of trespass. Hicks v. 
Mississippi Lumber Co., 95 Miss. 353, 48 
So. 624 (1909). 

14. Possession of and title to land. 

Possession of land under claim and 
color of title by the plaintiff is sufficient 



title to enable him to recover the statutory 
penalty for cutting trees thereon, but pos- 
session alone is not. Dejarnett v. Haynes, 
23 Miss. 600 (1852); Ware v. Collins, 35 
Miss. 223 (1858); Mhoon v. Greenfield, 52 
Miss. 434 (1876); McCleary v. Anthony, 54 
Miss. 708 (1877). 

A timber company acquired no right of 
possession by a timber deed executed by 
remaindermen while the life tenant still 
lived, and therefore could not maintain a 
suit for the actual value of the timber cut 
or to recover the statutory penalty. Jack- 
son v. State, 314 So. 2d 346 (Miss. 1975). 

In an action involving a controversy 
over the title to land and the right to 
recover the actual value and the statutory 
penalty for the alleged wrongful cutting of 
timber thereon, since complainants' evi- 
dence, together with all the reasonable 
inferences to be deduced therefrom, 
tended to establish their title by adverse 
possession, the court erred in sustaining 
the defendant's motion to dismiss. Coaker 
v. Churchwell, 229 Miss. 369, 90 So. 2d 
849 (1956). 

Where both parties to a suit for the 
recovery of the value of trees alleged to 
have been unlawfully cut and removed 
from land claimed to be the property of the 
plaintiff, and for statutory damages, un- 
dertook to establish title to the land by 
adverse possession, an issue of fact was 
raised, which was properly left with the 
jury. E.L. Bruce Co. v. Edwards, 192 Miss. 
1, 3 So. 2d 846 (1941). 

A plaintiff must either prove title or the 
possession of the land from which the 
trees were cut in a suit for the cutting of 
trees. Houston Bros. v. Lenhart, 136 Miss. 
841, 101 So. 289 (1924). 

A certificate issued to one in possession 
of public land claiming it as a homestead, 
under § 2290 U. S. Revised Statutes (43 
USCS § 162, 9 AFCA title 43 § 162), 
constitutes title sufficient to support an 
action for cutting and removing timber 
from the land. Hiwannee Lumber Co. v. 
McPhearson, 95 Miss. 589, 49 So. 741 
(1909). 

Possession of land with color of title by 
person claiming to be the owner is suffi- 
cient to sustain an action for the statutory 
penalty for cutting trees thereon. Carpen- 
ter v. Savage, 93 Miss. 233, 46 So. 537 
(1908). 
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After the defendant had sold the land to 
plaintiff, but before he had surrendered 
actual possession, he cut trees therefrom 
and is held liable to plaintiff for the stat- 
utory penalty under this section [Code 
1942, § 1075]. Smith v. Forbes, 89 Miss. 
141, 42 So. 382 (1906). 

To maintain trespass or debt for the 
statutory penalty in the commission of 
trespass in the cutting of trees, the plain- 
tiff must have possession or title, and a 
plaintiff could not maintain such an ac- 
tion, where she showed no title in herself, 
because she showed none in the state, 
under which she derivatively claimed, and 
the lands were wild or vacant lands, un- 
occupied and uncleared. Darrill v. Dodds, 
78 Miss. 912, 30 So. 4 (1901). 

Plaintiff in trespass for cutting trees is 
not entitled to recover where he shows 
neither a record, paper title nor a concur- 
rence of possession and claim of owner- 
ship. Gathings v. Miller, 76 Miss. 651, 24 
So. 964 (1899). 

That the defendant was in the adverse 
possession of the land under claim and 
color of title, when he cut the trees, is of 
itself no defense to the demand for the 
statutory penalty. Miller v. Wesson, 58 
Miss. 831 (1881). 

Proof of the record title is sufficient 
without proof of possession, for the recov- 
ery of the statutory penalty, but in the 
absence of proof of the record title, both 
possession and claim of ownership must 
be shown. McCleary v. Anthony, 54 Miss. 
708 (1877). 

15. — Joint ownership. 

In an action for trespass under this 
section [Code 1942, § 1075] plaintiff must 
prove that the cutting was without the 
consent of all the joint owners, as the 
consent of one would bar all. Bollinger- 
Franklin Lumber Co. v. Tullos, 124 Miss. 
855, 87 So. 486 (1921). 

To recover the statutory penalty there 
must be proof of nonconsent of all owners. 
Bollinger-Franklin Lumber Co. v. Tullos, 
124 Miss. 855, 87 So. 486 (1921). 

The right of tenants in common of land 
to sue for the statutory penalty is joint 
and whatever bars one will bar all. Haley 
v. Taylor, 77 Miss. 867, 28 So. 752, 78 Am. 
St. R. 549 (1900). 



The right of tenants in common to sue 
for trespass to land is joint and the quan- 
tum of damages which one may recover is 
the quantum to which each of the others 
will be limited. Haley v. Taylor, 77 Miss. 
867, 28 So. 752, 78 Am. St. R. 549 (1900). 

16. —Tax title holder. 

Claimant to land under a void tax title 
had no interest in the land or the timber 
thereon, and therefore was not entitled to 
statutory penalties for the cutting of cer- 
tain trees. Thompson v. Reed, 199 Miss. 
129, 23 So. 2d 888 (1945). 

Under this section [Code 1942, § 1075] 
the holder of the tax title is not authorized 
to recover the statutory penalty before the 
period of redemption has expired and the 
owner intends to redeem it before the 
expiration of the time. Murphy v. Seward, 
145 Miss. 713, 110 So. 790 (1926). 

The tax title holder who enters on land 
without the delinquent owner's consent 
before expiration of redemption period is a 
trespasser. But a delinquent owner who 
cuts timber on land sold for taxes with a 
bona fide intention to redeem the land is 
not subject to the penalty. Murphy v. 
Seward, 145 Miss. 713, 110 So. 790 (1926). 

17. Good faith cutting of trees. 

Where defendant acted in good faith in 
cutting and removing timber from lands 
under a claim which defendant felt it had 
the legal right to assert, plaintiffs are not 
entitled to recover the statutory penalty 
for which provision is made in § 1075, 
Code of 1942. Wineman v. Shannon Bros. 
Lumber Co., 368 F. Supp. 652 (N.D. Miss. 
1973). 

In an action based on § 95-5-3, a jury 
instruction which provided no definition of 
good faith but merely stated that good 
faith, however it was defined, would be 
defined in an objective, as opposed to a 
subjective, manner, was proper. Berry v. 
Player, 542 So. 2d 895 (Miss. 1989). 

To establish a good faith defense, a 
party must show that, before cutting or 
destroying trees, he took reasonable pre- 
cautions and safeguards to assure himself 
that he had lawful authority to do so. 
Grisham v. Hinton, 490 So. 2d 1201 (Miss. 
1986). 

Aged defendant's sincere belief, predi- 
cated on many years of familiarity with 



907 



§ 95-5-10 



Torts 



the land, that 2 surveyors hired by her 
had mistakenly fixed the boundaries of 
the tract, would not establish a good faith 
defense to an action for cutting trees 
thereon. Grisham v. Hinton, 490 So. 2d 
1201 (Miss. 1986). 

In an action under this section [Code 
1942, § 1075], the burden is on defendant 
to establish good faith. L & A Contracting 
Co. v. Hube, 241 Miss. 710, 133 So. 2d 394 
(1961). 

One from whom it is sought to recover 
the statutory penalty for unlawfully cut- 
ting timber is entitled to go to the jury on 
the issue of good faith where he claimed to 
have been clearing land for a highway 
then being constructed and that he had 
told his men to cut only as directed by the 
highway contractor, although he admitted 
on cross-examination that he did not 
know to whom the property belonged and 
had made no effort to find out, and had not 
gone to the courthouse to inquire about 
the title. Dearman v. Partridge, 239 Miss. 
611, 124 So. 2d 680 (1960). 

"Good faith," as used in this section 
[Code 1942, § 1075] denotes honesty of 
purpose, freedom from intention to de- 
fraud or deprive others of rights or prop- 
erty to which in equity and good con- 
science they are entitled. Strawbridge v. 
Day, 232 Miss. 42, 98 So. 2d 122 (1957). 

While the plaintiff, in order to recover 
the statutory penalty for wrongful cutting 
of timber, is only required to show that the 
timber belonged to him, and that the 
timber was cut by the defendant, his 
agents or employees, without plaintiff's 
consent, the defendant may establish good 
faith as an affirmative defense to plain- 
tiff's claim for the statutory penalty, and 
in making such defense the defendant is 
not required to prove freedom of negli- 
gence, but only that the trespass was not 
wilful, or did not result from wantonness 
or recklessness. Strawbridge v. Day, 232 
Miss. 42, 98 So. 2d 122 (1957). 

Where the defendant's testimony as to 
his own good faith in cutting timber was 
not contradicted, and the plaintiff admit- 
ted that no merchantable timber had been 
cut, the court properly refused to peremp- 
torily instruct for the plaintiff on the ques- 
tion of statutory penalty even though the 
plaintiff had testified that after he had 



warned defendant's workmen not to cross 
his line and deaden any timber on his 
land, some trees on his land had been 
poisoned, but made no showing of the kind 
or how many trees, if any, had been poi- 
soned after the warning. Strawbridge v. 
Day, 232 Miss. 42, 98 So. 2d 122 (1957). 

In an action for actual value and statu- 
tory penalty for wrongful cutting of tim- 
ber, the owner of timber makes out a 
prima facie case out of his right to recover 
the penalty when he shows that he owns 
the timber and that the defendant or his 
representative cut it without his consent 
and if the defendant pleads good faith as 
an affirmative defense, he may then offer 
evidence to that effect. Reynolds v. 
McGehee, 220 Miss. 750, 71 So. 2d 780 
(1954). 

In order to have recovery of the statu- 
tory penalty for cutting trees without 
owner's consent, a good faith is an affir- 
mative defense which must be pleaded 
and established by defendant. Kelley v. 
Welborn, 217 Miss. 16, 63 So. 2d 413 
(1953). 

Purchaser of timber acting in good faith 
is not required to make survey to be 
relieved of statutory penalty for cutting 
over line. Seward v. West, 168 Miss. 376, 
150 So. 364 (1933). 

Evidence of a purchase by defendant of 
the timber from the occupant of the land 
and the latter's declaration at the time of 
his right to sell are admissible on the 
question of good faith in a suit by the 
owner for the statutory penalty. Haley v. 
Taylor, 77 Miss. 867, 28 So. 752, 78 Am. 
St. R. 549 (1900). 

18. Wilfulness or negligence. 

The statutory penalty is recoverable 
only in cases of wilful trespass or of ne- 
glect to take proper care and caution to 
avoid the trespass. Perkins v. Hackleman, 
26 Miss. 41 (1853); Mhoon v. Greenfield, 
52 Miss. 434 (1876); McCleary v. Anthony, 
54 Miss. 708 (1877); Keirn v. Warfield, 60 
Miss. 799 (1883). 

Evidence made out a case of willful, 
wanton and deliberate trespass upon 
plaintiff's property, so as to support a jury 
award of statutory and punitive damages 
pursuant to § 95-5-3, where the over- 
whelming evidence indicated that defen- 
dant's employees went upon plaintiff's 
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land without permission and in violation 
of his express admonition for them not to 
run a seismographic line until he had 
given his permission, that the employees 
went upon the land several times in com- 
plete and willful disregard of those in- 
structions, that they took lines, heavy 
equipment and material for running a line 
approximately one-half mile across the 
property, that two of the employees had 
been arrested and charged with trespass, 
that, subsequently, other employees again 
went upon the land without permission, 
and that they had cut and destroyed 201 
trees, 75 percent of which were of commer- 
cial value. Seismic Petro. Servs., Inc. v. 
Ryan, 450 So. 2d 437 (Miss. 1984). 

Evidence that when the defendants ob- 
tained their timber deed, the grantees 
therein had pointed out to them an old 
fence line as the correct boundary line, 
and defendants had cut only to this line 
until the injunction was served upon 
them, and thereupon defendants notified 
their cutters and other employees not to 
cut any more timber in the area until the 
dispute over the boundary line was set- 
tled, failed to establish the wilful cutting 
of the trees by the defendants, and com- 
plainants were not entitled to the statu- 
tory penalty. Mabry v. Winding, 229 Miss. 
88, 90 So. 2d 175 (1956). 

In an action by landowner for wrongful 
cutting of his standing timber, in absence 
of showing that wilful wrong was commit- 
ted in cutting the timber or that there was 
connection therewith, such gross negli- 
gence or such real indifference, or such 
lack of good faith as to be tantamount to 
wilfulness, the statutory penalty should 
not be allowed. Hudson v. Landers, 215 
Miss. 447, 61 So. 2d 312 (1952). 

Where the testimony shows that tres- 
pass to have been wilful, the statutory 
penalty may be allowed. Odom v. Luehr, 
213 Miss. 782, 57 So. 2d 867 (1952). 

In an action for statutory penalty for 
wrongful cutting of timber and also to 
recover value of trees, evidence that the 
plaintiff notified the defendant in writing 
not to cut the timber and gave him a 
description by metes and bounds of land 
she claimed to own, the defendant disre- 
garding the notice proceeding to cut the 
trees, was sufficient to warrant the jury in 



finding that the cutting was wilful, or 
defendant's negligence so gross, or his 
indifference to the true boundaries so real, 
as to be tantamount to wilfulness. 
Sansing v. Thomas, 211 Miss. 727, 52 So. 
2d 478 (1951). 

In an action for damages for wrongful 
cutting of timber, the statutory penalty 
will be allowed only where the facts are 
well proved and where the testimony 
shows the trespass to have been wilful, or 
the negligence so gross or the indifference 
so real or the lack of good faith so evident, 
as to be tantamount to wilfulness. Pippin 
v. Sims, 211 Miss. 194, 51 So. 2d 272 
(1951). 

Mere recklessness is not enough to jus- 
tify imposition of statutory penalty, but 
rather there must be degree of reckless- 
ness so gross as to constitute wilfulness. 
Howse v. Russell, 210 Miss. 57, 48 So. 2d 
628 (1950), amended in part, 210 Miss. 57, 
49 So. 2d 809 (Miss. 1951). 

Defendant was not guilty of such reck- 
less conduct as to justify imposition of 
statutory penalty where he cut trees on 
land between fence and true dividing line 
which had become plaintiff's by adverse 
possession after survey proposed by defen- 
dant and agreed to by plaintiff had dis- 
closed true line, and where plaintiff had 
not disclosed he would not abide by such 
line. Howse v. Russell, 210 Miss. 57, 48 So. 
2d 628 (1950), amended in part, 210 Miss. 
57, 49 So. 2d 809 (Miss. 1951). 

Infliction of statutory penalty will only 
be allowed where facts are well proved 
and where testimony shows trespass to 
have been wilful, or shows negligence so 
gross, or indifference so real, or lack of 
good faith so evident, as to be tantamount 
to wilfulness. Howse v. Russell, 210 Miss. 
57, 48 So. 2d 628 (1950), amended in part, 
210 Miss. 57, 49 So. 2d 809 (Miss. 1951). 

Where grantor in timber deed reserving 
trees around home site was to mark the 
reserved trees, and did so mark 50 of 
them, but 41 of them were cut by defen- 
dant's employees over grantor's protest 
and according to defendant's instructions, 
finding was justified that the cutting was 
wilfully done without proper precaution to 
prevent trespass. Floyd v. Williams, 198 
Miss. 350, 22 So. 2d 365 (1945). 

The statutory penalty for cutting timber 
on another's property will be allowed only 
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where the facts are well proved, and 
where the testimony shows the trespass to 
have been wilful, or the negligence so 
gross, or the indifference so real, or the 
lack of good faith so evident, as to be 
tantamount to wilfulness. Hays v. Lyon, 
192 Miss. 858, 7 So. 2d 523 (1942). 

Where one of two adjoining owners, 
having blazed a trail beyond the line 
fence, asserting ownership as far as the 
trail, proceeded through his employees to 
cut timber in the disputed area, and his 
agent, when the other owner called his 
attention to the line fence, which was 
being torn down in the work, replied that 
he didn't care a damn about the fence, and 
the next day when the other owner again 
appeared, with authority from his princi- 
pal, told such owner to get back to the 
other side of the blazed trail, a determina- 
tion that the trespasser was liable for the 
statutory penalty was justified. Hays v. 
Lyon, 192 Miss. 858, 7 So. 2d 523 (1942). 

Statutory damages for cutting trees on 
the land of another may be allowed only 
when the proof shows that the cutting was 
wilful, which implies both knowledge and 
intent, or a degree of recklessness so gross 
as to constitute wilfulness. Mere mistake 
or carelessness is not enough. E.L. Bruce 
Co. v. Edwards, 192 Miss. 1, 3 So. 2d 846 
(1941). 

Where, in a suit for the recovery of the 
value of trees alleged to have been unlaw- 
fully cut and removed from land claimed 
to be the property of the plaintiff, and for 
statutory damages, the evidence was un- 
satisfactory as to establishment of title to 
the land itself, and there was sufficient 
justification for claim by either party, and 
the defendant, upon protest by the plain- 
tiff, resumed cutting only after what it 
plausibly considered was a verification by 
survey of the calls of the deed, the plain- 
tiff, upon the jury finding him to be the 
rightful owner, was entitled to recover the 
value of the trees, but not statutory dam- 
ages. E.L. Bruce Co. v. Edwards, 192 Miss. 
1, 3 So. 2d 846 (1941). 

Evidence did not show that purchaser of 
timber cutting over line did so wilfully or 
with such gross negligence or indifference 
or want of good faith as to be tantamount 
to wilfulness so as to be liable for statu- 
tory penalty. Seward v. West, 168 Miss. 
376, 150 So. 364 (1933). 



Statutory penalty for cutting another's 
timber should be allowed only in case of 
culpable fault or omission; "culpable" be- 
ing that which is deserving of moral 
blame. Seward v. West, 168 Miss. 376, 150 
So. 364 (1933). 

Statutory penalty for cutting another's 
timber will be allowed only where facts 
are well proved and where testimony 
shows trespass to have been wilful or 
negligence so gross or indifference so real 
or lack of good faith so evident as to be 
tantamount to wilfulness. Seward v. West, 
168 Miss. 376, 150 So. 364 (1933). 

Vendor of timber held not liable for 
statutory penalty for purchaser's wrong- 
fully cutting over line, where vendor did 
not authorize such cutting and had no 
legal control over cutting. Seward v. West, 
168 Miss. 376, 150 So. 364 (1933). 

An instruction may state that the bur- 
den of proof is on the plaintiff to show that 
defendant cut trees on plaintiff's land 
wilfully or with culpable negligence in 
failing to ascertain the boundaries 
thereof, and this does not contradict plain- 
tiff's instruction that the burden of proof 
was on defendant to show he cut the trees 
by mistake while in the observance of 
reasonable care. Rector v. Shippey, Outzen 
& Co., 93 Miss. 254, 46 So. 408 (1908). 

Where a telephone company had main- 
tained its line and cut out undergrowth 
along it for seven years before plaintiff 
acquired title to the property by descent, 
the telephone company's act in cutting 
away such small growth as interfered 
with the wires thereafter did not consti- 
tute a wilful or malicious cutting for which 
plaintiff could recover statutory penalties. 
Cumberland Tel. & Tel. Co. v. Martin, 93 
Miss. 505, 46 So. 247 (1908). 

The defendant is not liable for statutory 
damages for wilful trespass in cutting 
trees when he does so relying on the 
unauthorized decision of a de facto tribu- 
nal. Lusby v. Kansas City, M. & B.R. Co., 
73 Miss. 360, 19 So. 239 (1896). 

One negligently failing to acquaint him- 
self with the boundary line of his own land 
who employs another, though an indepen- 
dent contractor, to cut trees near the line 
on land which he points out as his own, 
but which turns out to be beyond the line 
on the land of a third person, is a negli- 
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gent co-trespasser and liable for the stat- 
utory penalty. Crisler v. Ott, 72 Miss. 166, 
16 So. 416 (1894). 

A telegraph company is liable if its 
laborers clearing its right of way cut trees 
on adjoining land of another, although 
done contrary to the positive orders of the 
superintendent, if it resulted from the 
negligence of the latter in absenting him- 
self and in trusting the work to ordinary 
laborers without supervision. Clay v. 
Postal Tel. Co., 70 Miss. 406, 11 So. 658 
(1892). 

What is proper care to avoid the tres- 
pass depends upon the facts of each case. 
A person acting in good faith is not re- 
quired to survey the land or resort to 
unusual or troublesome means to ascer- 
tain boundaries not plainly visible, but he 
cannot turn his employees loose in a forest 
with nothing to guide them save an indef- 
inite command to cut trees only on his own 
land. Keirn v. Warfield, 60 Miss. 799 
(1883). 

19. Mistake. 

The statutory penalty is not recoverable 
from one who cut trees in the belief that 
they were included in a sale to him. Loch- 
ridge v. Hannon, 236 Miss. 687, 112 So. 2d 
234 (1959). 

The statutory penalty and punitive 
damages were not allowable for cutting 
trees on complainant's land, where the 
evidence showed that both parties 
claimed title from a common grantor and 
that, while the land was entered and part 
of the trees were cut by defendants after 
they had been informed that the com- 
plainant claimed to own the land, this was 
done under the honest mistake and rea- 
sonable belief that the land belonged to 
one of the defendants. Anderson-Tully Co. 
v. Campbell, 193 Miss. 790, 10 So. 2d 445 
(1942). 

Where defendant's employees in his ab- 
sence ignorantly cut trees on plaintiff's 
land supposing they belonged to defen- 
dant, the defendant will not be liable for 
the statutory penalty. Smith v. Saucier, 40 
So. 328 (Miss. 1906). 

The defendant may defeat a recovery 
under the statute by showing that the 
trees were cut through accident, inadver- 
tence, or mistake, and that reasonable 
care was taken to avoid the same. The 



burden of proving this is upon the defen- 
dant. Keirn v. Warfield, 60 Miss. 799 
(1883). 

But if a party intending to trespass on 
public land through mistake cut down 
trees on the land of another, he is liable to 
the penalty imposed by the statute. Per- 
kins v. Hackleman, 26 Miss. 41 (1853). 

20. Trees between street and side- 

walk. 

Where the removal of shade trees from 
a street is necessary to improve the high- 
way, a municipality may remove such 
trees out of the street without being liable 
for damage, but it will be liable if their 
removal was unnecessary and arbitrary. 
Town of Durant v. Castleberry, 106 Miss. 
699, 64 So. 657 (1914). 

A telephone company cutting trees be- 
tween the street and the sidewalk and 
belonging to the adjacent lot owner is 
liable for damages under this section 
[Code 1942, § 1075] .A plaintiff who is in 
possession of land under color of title is 
entitled to recover the value of the timber 
cut by defendant without authority from 
the owner of the outstanding title and who 
made no claim to the land. Ingram-Day 
Lumber Co. v. Cuevas, 104 Miss. 32, 61 So. 
4, Am. Ann. Cas. 1915D,36 (1913). 

A city is without authority to authorize 
a telephone company or other person to 
damage or destroy trees standing between 
the street and the sidewalk, which trees 
belong to adjacent property owners, but 
compensation will first have to be made to 
the owner. A city may remove trees thus 
situated if they destroy the free use of the 
street, by making compensation. Brahan 
v. Meridian Home Tel. Co., 97 Miss. 326, 
52 So. 485 (1910). 

21. Liability for agent's acts. 

Where defendant's employees in his ab- 
sence ignorantly cut trees on plaintiff's 
land supposing they belonged to defen- 
dant, the defendant will not be liable for 
the statutory penalty. Smith v. Saucier, 40 
So. 328 (Miss. 1906). 

A telegraph company is liable if its 
laborers clearing its right of way cut trees 
on adjoining land of another, although 
done contrary to the positive orders of the 
superintendent, if it resulted from the 
negligence of the latter in absenting him- 
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self and in trusting the work to ordinary 
laborers without supervision. Clay v. 
Postal Tel. Co., 70 Miss. 406, 11 So. 658 
(1892). 

A telegraph company so trespassing will 
be liable although the evidence shows that 
the trees cut were small, not exceeding six 
or eight inches in diameter, and it is error 
to allude to them in instructions as shrubs 
or undergrowth. Clay v. Postal Tel. Co., 70 
Miss. 406, 11 So. 658 (1892). 

A person who is engaged in the con- 
struction of a building which is under the 
supervision of his agent and who instructs 
the agent to get the necessary timber from 
the principal's own land, which is well 
denned, is not liable for the statutory 
penalty for trees wilfully cut on land of 
another by mere laborers employed by the 
agent to get the timber, who were in- 
structed by the agent to cut only on the 
principal's land. Fairchild v. New Orleans 
& N.E.R. Co., 60 Miss. 931, 45 Am. R. 427 
(1883). 

Where a plaintiff proves that he in- 
formed the defendant before the cutting of 
timber, of the location of the plaintiff's 
land, the defendant, in rebuttal of liabil- 
ity, may prove by the same witness that he 
at the same time instructed his choppers 
not to fell trees thereon. McCleary v. An- 
thony, 54 Miss. 708 (1877). 

22. Recovery of statutory penalties 
and actual and punitive dam- 
ages. 

The statutory penalties under § 1075, 
Code 1942, will be denied when the party 
cutting the trees on lands of another was 
acting in good faith and under the belief 
that the lands in question were its own. 
Wineman v. Shannon Bros. Lumber Co., 
368 F. Supp. 652 (N.D. Miss. 1973). 

On cross appeal from a decree of ad- 
verse possession, awarding title to land to 
parties in possession and assessing dam- 
ages for fence and trees destroyed by the 
claimant, the chancellor's statutory pen- 
alty award of $525, or $25 for each of 35 
destroyed trees, was reversed and ren- 
dered to increase that penalty to $1,925, 
pursuant to § 95-5-3, as amended. Eason 
v. Hudson, 498 So. 2d 836 (Miss. 1986). 

Evidence supported punitive damages 
jury award in trespass action against oil 
company which, after minimal title check 



of property in the area, went on land, 
without owner's permission, to conduct 
seismic exploration, and damaged or de- 
stroyed several hundred trees, brought in 
heavy machinery, and made roads in a 
meandering or weaving fashion. Shell Oil 
Co. v. Murrah, 493 So. 2d 1274 (Miss. 
1986). 

Defendants who established their good 
faith and who received no financial benefit 
from the cutting of the timber were not 
liable for statutory damages. Moore v. 
Boutwell, 315 So. 2d 921 (Miss. 1975). 

The statutory penalty provided for by 
Code 1972 § 95-5-3 will be allowed only 
where the facts are well proved and where 
the testimony shows the trespass to have 
been wilful, or the negligence so gross, or 
the indifference so real, or the lack of good 
faith so evident, as to be tantamount to 
wilfulness. Rutland v. Corley, 287 So. 2d 
433 (Miss. 1973). 

This section [Code 1942, § 1076] gives 
no right to recover actual damages for the 
destruction of ornamental trees, but pro- 
vides only a penalty. Urban Renewal 
Agency v. Tackett, 255 So. 2d 904 (Miss. 
1971). 

Compensatory damages may not be 
awarded in an action to recover the stat- 
utory penalty. Wood v. Mississippi Power 
Co., 245 Miss. 103, 146 So. 2d 546 (1962). 

Where plaintiff could have brought suit 
for a statutory penalty and for value of 
timber and for damages, as a single cause 
of action, but elected to sue first in county 
court only for the unpaid balance of actual 
value of timber which the defendant lum- 
ber company had withheld at the time of 
settlement of demand note, the county 
court judgment is res judicata as to any 
other cause of action for timber wrongfully 
cut and hauled away. Duett v. Pine Mfg. 
Co., 209 Miss. 830, 48 So. 2d 490 (1950). 

Where a lumber company advanced 
money to the plaintiff for the purchase of 
tract of timber and it was agreed that the 
plaintiff would cut the timber into logs 
and deliver the logs to the plant where the 
company was to manufacture the logs into 
lumber and pay the plaintiff and the 
plaintiff alleged that the company unlaw- 
fully cut timber and he brought action in 
county court to recover for the cost of 
cutting and removing logs, the plaintiff 



912 



Trespass 



§ 95-5-11 



split his cause of action when he brought 
suit in circuit court for statutory penalty 
for wrongfully cutting logs, for value of 
logs and for other damages to his timber 
tract. Duett v. Pine Mfg. Co., 209 Miss. 
830, 48 So. 2d 490 (1950). 

It was intention of legislature to autho- 
rize bringing of suit for both statutory 
penalty and actual damages, and that 
they together should constitute one cause 
of action which need not be placed in 
separate counts. Duett v. Pine Mfg. Co., 
209 Miss. 830, 48 So. 2d 490 (1950). 

Under this section [Code 1942, § 1075] 
owner can recover both actual damages 
and statutory penalties in a proper case. 
Floyd v. Williams, 198 Miss. 350, 22 So. 2d 
365 (1945). 

Owners were entitled to recover under 
this section [Code 1942, § 1075] both ac- 
tual damages and statutory penalties for 
cutting ornamental trees reserved in a 
timber deed. Floyd v. Williams, 198 Miss. 
350, 22 So. 2d 365 (1945). 

Error in overruling defendant's motion 
requiring plaintiffs to elect whether to 
seek recovery of actual damages or the 
statutory penalties for cutting ornamental 
trees on declaration predicated upon Code 
1942, § 1076, was cured when plaintiffs 
amended their declaration so as to seek 
recovery of both actual damages and stat- 
utory penalties of $15 per tree as autho- 
rized by this section. Floyd v. Williams, 
198 Miss. 350, 22 So. 2d 365 (1945). 

Statutory penalty and actual damages 
for cutting or deadening trees may be 
embraced in same count. A declaration 
alleging actual damages for cutting trees 
at $200.00 and statutory penalty claimed 



at $1800.00 in the same count is not 
subject to demurrer on the ground that 
the actual damages are less than the 
circuit court can take jurisdiction of. 
Fleming v. Dunigan Cooperage Co., 144 
Miss. 769, 109 So. 851 (1926). 

The plaintiff may declare for the statu- 
tory penalty in one count and the actual 
value under another in an action for tres- 
pass under this section [Code 1942, 
§ 1075], and should not be required to 
elect on which he will go to the jury, but is 
entitled to submit his case on both counts. 
Batson-McGehee Co. v. Smith, 134 Miss. 
222, 98 So. 534 (1924). 

In order to recover the statutory penal- 
ties the plaintiff must show: (a) that the 
trees were cut on his land; (b) that they 
were cut without his consent; (c) that they 
were cut within twelve months before the 
suit was begun; (d) that they were cut by 
defendant or his agents or employees, 
acting within the scope of their employ- 
ment or by the command or consent of 
their principal; (e) that the cutting was 
done wilfully or recklessly without proper 
precaution to prevent a trespass. Therrell 
v. Ellis, 83 Miss. 494, 35 So. 826 (1904). 

23. Damages. 

The court properly calculated the fair 
market of timber by adding together the 
amount received from the mill, the 
amount paid to the loggers, and the 
amount paid to the defendants; the court 
rejected the contention that the price paid 
to the defendant was the fair market 
value contemplated by this section. Cox v. 
F-S Prestress, Inc., — So. 2d — , 1999 
Miss. App. LEXIS 479 (Miss. Ct. App. July 
20, 1999). 



RESEARCH REFERENCES 



Am Jur. 75 Am. Jur. 2d, Trespass §§ 1, 
25, 32. 

17 Am. Jur. PI & Pr Forms (Rev), Logs 
and Timber, Forms 94 et seq. (injury to or 
conversion of timber). 



Law Reviews. Ogletree, A primer con- 
cerning industrial timber litigation with 
emphasis upon Mississippi law. 59 Miss. 
L. J. 387, Fall, 1989. 



§ 95-5-11. Loosening or taking boats and water craft. 

Every person who, without the consent of the owner or person in charge, 
shall loosen or take away any boat or water craft, shall pay to the owner 
thereof twenty dollars, over and above the expenses for bringing back such 
boat or water craft. 
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SOURCES: Codes, Hutchinson's 1848, ch. 12, art. 6(6); 1857, ch. 18, art. 6; 1871, 
§ 2478; 1880, § 966; 1892, § 4416; Laws, 1906, § 4981; Hemingway's 1917, 
§ 3250; Laws, 1930, § 3415; Laws, 1942, § 1079. 

§ 95-5-13. Taking cottonseed sacks. 

If a corporation or the agent or employee of a corporation shall deliver or 
cause to be delivered to any other corporation or its agent or employee for 
transportation, or shall receive for such purpose, or shall remove or secrete, 
without the consent of the owner or of his agent, any bag or sack commonly 
known as a cottonseed sack, so marked as to indicate its owner, it or he shall 
pay to the owner twenty-five cents for each bag or sack so delivered or caused 
to be delivered, or received, or removed or secreted. 

SOURCES: Codes, 1892, § 4417; Laws, 1906, § 4982; Hemingway's 1917, § 3251; 
Laws, 1930, § 3416; Laws, 1942, § 1080. 

§ 95-5-15. Boxing pine trees. 

If any person shall box for turpentine, or shall cut or cause to be cut a box 
or boxes in a pine tree on land not his own, without consent of the owner of the 
land or tree, he shall pay to the owner thereof five dollars for each pine tree so 
boxed or cut. 

SOURCES: Codes, 1892, § 4418; Laws, 1906, § 4983; Hemingway's 1917, § 3252; 
Laws, 1930, § 3417; Laws, 1942, § 1081. 

Cross References — Punishment for malicious mischief, see § 97-17-67. 
Criminal penalty for boxing pine trees, see § 97-17-79. 

JUDICIAL DECISIONS 

1. In general. land, box the trees for turpentine, and 

To incur the penalty under this section burn off the brush. Rogers v. Lumber 

[Code 1942, § 1081] for boxing trees, the Mineral Co., 115 Miss. 339, 76 So. 145 

boxing must not only be done without the (1917). 

consent of the owner of the land or of the The owner of trees from which has been 

trees but also wilfully or recklessly, extracted turpentine without his consent 

Ladnier v. Ingram Day Lumber Co., 135 may recover amount of damage inflicted 

Miss. 632, 100 So. 369 (1924). on the trees in the process of extraction or 

A continuing trespass may be enjoined, he may recover the products or their value 

Ladnier v. Ingram Day Lumber Co., 135 or the amount of any actual damage un- 

Miss. 632, 100 So. 369 (1924). necessarily inflicted on the trees. Hines v. 

Tender of damages, which did not in- Imperial Naval Stores Co., 101 Miss. 802, 

elude cost to date, is insufficient although 58 So. 650 (1912). 

plaintiff did not recover more than the A certificate from the register of the 

amount tendered. Louis Cohn & Bros. v. land office of the location of public lands 

Lovell Lumber Co., 135 Miss. 716, 100 So. vests sufficient title in the person to whom 

188 (1924). the certificate is granted to enable him to 

The company owning the standing tim- maintain an action thereon against the 

ber under warranty deed granting only a trespasser, and the certificate is admissi- 

right to ingress and egress to cut down ble as evidence of title. Johnson v. Davis, 

and remove same, could not enter the 91 Miss. 708, 45 So. 979 (1908). 
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Actual possession of the land and own- Naval Stores Co. v. Johnson, 91 Miss. 747, 
ership of the trees entitles plaintiff to 45 So. 465 (1908). 
maintain an action of trespass. Harrison 

§ 95-5-17. Repealed. 

Repealed by Laws, 1983, ch. 374, § 3, eff from and after July 1, 1983. 
[Codes, 1880, §§ 815-817; 1892, § 4419; 1906, § 4984; Hemingway's 1917, 
§ 3253; 1930, § 3418; 1942, § 1082] 

Editor's Note ■ — Former § 95-5-17 was entitled: By sheep-killing dogs and hogs. 

§ 95-5-19. Poultry or livestock-killing dog; how dealt with. 

The owner, or the immediate family, employee or agent of the owner, of any 
poultry or livestock, including cattle, horses, mules, jacks, jennets, sheep, 
goats and hogs, may kill any dog in the act of chasing or killing any such 
poultry or livestock, and any such person shall not be liable therefor to the 
owner of the dog. 

SOURCES: Codes, 1880, §§ 815-817; 1892, § 4420; Laws, 1906, § 4985; Heming- 
way's 1917, § 3254; Laws, 1930, § 3419; Laws, 1942, § 1083; Laws, 1983, ch. 
374, § 1; Laws, 1985, ch. 377, eff from and after July 1, 1985. 

RESEARCH REFERENCES 

Am Jur. 4 Am. Jur. 2d, Animals §§ 91 CJS. 3B C.J.S., Animals §§ 328 et seq. 
et seq. 

§ 95-5-21. Poultry and livestock killed by dog; owner liable. 

If any dog shall kill or injure any poultry or any livestock, including cattle, 
horses, mules, jacks, jennets, sheep, goats and hogs, the owner of the dog shall 
pay to the owner of such poultry or livestock any loss suffered as a result of 
such injury and the value of the poultry or livestock killed and all costs of 
collection, including court costs and reasonable attorney's fees. 

SOURCES: Codes, 1942, § 1083.5; Laws, 1956, ch. 242; Laws, 1983, ch. 374, § 2, 
eff from and after July 1, 1983. 

Cross References — Restitution to owner for malicious injury or death of certain 
animals, see § 97-41-15. 

RESEARCH REFERENCES 

ALR. Who "harbors" or "keeps" dog un- by paralegals or the like as compensable 

der animal liability statute. 64 A.L.R.4th element of award in state court. 73 

963. A.L.R.4th 938. 

Attorneys' fees: cost of services provided 
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§ 95-5-23. To fences, bars, gates, bridges, buildings. 

If any person shall put down any fence or bars, or open any gate, not his 
own, and leave the same down or open, without the permission of the owner, or 
shall in any manner injure or deface any bridge, building, or other structure 
not his own, he shall pay to the owner twenty dollars for every such offense, 
and shall be liable for all damages that may have resulted from such act. 

SOURCES: Codes, Hutchinson's 1847, ch. 12, art. 6(8); 1857, ch. 16, art. 19; 1871, 
§ 1925; 1880, § 989; 1892, § 4422; Laws, 1906, § 4987; Hemingway's 1917, 
§ 3256; Laws, 1930, § 3421; Laws, 1942, § 1085. 

Cross References — Criminal penalty for severing and converting fixtures, see 
§ 97-17-47. 
Punishment for malicious mischief, see § 97-17-67. 

JUDICIAL DECISIONS 

1. In general. fence which the assignee had constructed 

A contract between a railroad and a across the spur track. Illinois Cent. R.R. v. 

milling company, whereby the railroad Sanders, 93 Miss. 107, 46 So. 241 (1908). 

company built a spur track on ground There was a fatal variance between an 

furnished by the milling company and allegation that the defendant tore down a 

connecting with its mill, was binding upon house situated in block eight, and proof 

the assignee of the milling company, and that the house was situated in block nine, 

such assignee could not recover the statu- Martin v. State, 89 Miss. 633, 42 So. 601 

tory penalty under this section [Code (1907) 
1942, § 1085] for the destruction of a 

ATTORNEY GENERAL OPINIONS 

If a surety meets its obligation by hav- from any further obligation, such as insur- 
ing a defendant in court at the appointed ing the defendant pays a fine. Mark, De- 
time, the surety should be discharged cember 23, 1998, A.G. Op. #98-0778. 

RESEARCH REFERENCES 

ALR. Interest on damages for period Doctrine of Equitable Distribution in Mis- 

before judgment for injury to, or deten- sissippi: A Rebuttable Presumption that 

tion, loss, or destruction of, property. 36 Homemaking Services are as Valuable to 

A.L.R.2d 337. the Acquisition of Marital Property as 

Propriety of awarding joint custody of Breadwinning Services. 16 Miss. C. L. 

children. 17 A.L.R.4th 1013. Rev. 479, Spring 1996. 

Law Reviews. Dowd, Defining the 

§ 95-5-25. By firing woods. 

If any person shall set on fire any lands of another, or shall wantonly, 
negligently, or carelessly allow any fire to get into the lands of another, he shall 
be liable to the person injured thereby, not only for the injury to or destruction 
of buildings, fences, and the like, but for the burning and injury of trees, 



916 



Trespass 



§ 95-5-25 



timber, and grass, and damage to the range as well; and shall moreover be 
liable to a penalty of one hundred and fifty dollars in favor of the owner. 

SOURCES: Codes, Hutchinson's 1848, ch. 13, art. 5(2); 1857, ch. 28, art. 1; 1871, 
§ 2741; 1880, § 2816; 1892, § 4423; Laws, 1906, § 4988; Hemingway's 1917, 
§ 3257; Laws, 1930, § 3422; Laws, 1942, § 1086. 

Cross References — Forest fires as nuisance, see § 49-19-25. 

Mississippi Prescribed Burning Act not to limit civil or criminal liability provided for 
in this section, see § 49-19-307. 

Criminal penalty for firing of woods, see § 97-17-13. 

Charging the grand jury, see Miss. Uniform Rules of Circuit and County Court 
Practice, Rule 7.01. 

JUDICIAL DECISIONS 



1. In general. 

2. Acts of agents. 

3. Proof. 

4. Recovery of statutory penalty and 

damages. 

5. Venue. 

1. In general. 

This section [Code 1942, § 1086] is ap- 
plicable to negligence in failing to keep a 
fire from spreading to adjoining lands. 
Wofford v. Johnson, 250 Miss. 1, 164 So. 
2d 458 (1964). 

A property owner setting fire on his own 
premises for a lawful purpose is not liable 
for damages caused by the spread of the 
fire to the property of another, unless he is 
negligent in starting or controlling the 
fire. Wofford v. Johnson, 250 Miss. 1, 164 
So. 2d 458 (1964). 

The measure of diligence required of a 
property owner setting fire on his pre- 
mises for a lawful purpose to prevent its 
spread is ordinary care. Wofford v. John- 
son, 250 Miss. 1, 164 So. 2d 458 (1964). 

2. Acts of agents. 

Where a servant charged with work 
which may be aided by fire, in furtherance 
of his duty, is guilty of negligence either in 
setting a fire or in controlling it thereafter, 
the master is liable for any damage which 
may result by reason of the spread of the 
fire to the property of another. Wofford v. 
Johnson, 250 Miss. 1, 164 So. 2d 458 
(1964). 

Agents of a corporation who set out fire 
which burned plaintiff's property were 
personally liable for negligence. Gloster 



Lumber Co. v. Wilkinson, 118 Miss. 289, 
79 So. 96 (1918). 

3. Proof. 

A property owner damaged by the 
spread of fire lawfully set on the premises 
of another is not required to establish 
negligence in both the setting of the fire 
and the permitting of it to spread, but 
recovery may be had by showing that 
although the defendant acted properly in 
setting the fire, he failed to manage and 
tend it with reasonable prudence and or- 
dinary care appropriate to the circum- 
stances, and as a result thereof the fire 
spread to plaintiff's premises and caused 
damage. Wofford v. Johnson, 250 Miss. 1, 
164 So. 2d 458 (1964). 

In action for damages to plaintiff's trees 
and fence caused by fire which spread to 
plaintiff's land, amount of verdict showed 
that jury assessed the statutory penalty, 
in view of the insufficiency of the evidence 
of actual damage. Gabbert v. Treadaway, 
194 Miss. 435, 13 So. 2d 157 (1943). 

In an action for damages to plaintiff's 
land resulting from a fire alleged to have 
been started by the defendant's servant on 
adjoining land of the defendant and neg- 
ligently permitted to spread to plaintiff's 
land, evidence that there was a more or 
less general custom for farmers in that 
section to burn ditches, fence rows, stalks, 
etc., in preparation for planting, was not 
relevant to the gravamen of the action and 
should have been excluded. Robinson v. 
Turfitt, 192 Miss. 160, 4 So. 2d 884 (1941). 

In tort action for damage by fire plain- 
tiff must show with reasonable certainty 
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that party charged is party actually re- 
sponsible for wrong. McCain v. Wade, 181 
Miss. 664, 180 So. 748 (1938). 

Record held not to show trial court com- 
mitted error in sustaining motion to ex- 
clude plaintiff's evidence and refusing to 
submit case to jury. McCain v. Wade, 181 
Miss. 664, 180 So. 748 (1938). 

4. Recovery of statutory penalty and 
damages. 

In an action to recover damages to trees 
and to a fence, caused by fire spreading to 
plaintiff's land, instruction requiring the 
jury to add the penalty provided by this 
section [Code 1942, § 1086] if any actual 
damage by the fire was found to have 
resulted from defendant's negligence was 
correct in principle. Gabbert v. Treadaway, 
194 Miss. 435, 13 So. 2d 157 (1943). 

Liability for the statutory penalty is not 
limited to cases where the defendant wil- 
fully or wantonly allowed a fire to get onto 
the land of another, but expressly provides 
for the allowance of such penalty if the 
defendant "wantonly, negligently or care- 
lessly" allowed a fire to get onto the land of 
others, and, since it would be necessary 
for the jury to first find that the defen- 
dant's act had been wantonly, negligently 
and carelessly done before it would be 



even entitled to award actual damages, 
the jury should not, having so found, have 
ignored an instruction to add to such 
damages the statutory penalty, and a mo- 
tion to have the judgment include the 
statutory penalty as well as the actual 
damages should have been sustained by 
the court. Wilson v. Yazoo & Miss. v. Ry, 
192 Miss. 424, 6 So. 2d 313 (1942). 

A person damaged by fire negligently 
set out may sue in one action for both 
actual damages and statutory penalty. 
Gloster Lumber Co. v. Wilkinson, 118 
Miss. 289, 79 So. 96 (1918). 

Under this section [Code 1942, § 1086] 
the owner can maintain an action for the 
penalty and damages while his land is 
held under lease to a third person, and he 
cannot be required to elect on which count 
he will stand, whether actual damage or 
statutory penalty, since he can recover on 
both. Gilchrist-Fordney Co. v. Parker, 109 
Miss. 445, 69 So. 290 (1915). 

5. Venue. 

Venue of action for setting fire to grass 
on defendants' land in two counties and 
burning bridge on road in J. county held in 
L. county where defendants resided. Jef- 
ferson Davis County v. Riley, 158 Miss. 
473, 129 So. 324 (1930). 



RESEARCH REFERENCES 



ALR. Liability for spread of fire pur- 
posely and lawfully kindled. 24 A.L.R.2d 
241. 

Liability of one negligently causing fire 
for personal injuries sustained in attempt 
to control fire or to save life or property. 42 
A.L.R.2d 494. 

Liability of property owner for damages 
from spread of accidental fire originating 
on property. 17 A.L.R.5th 547. 

Am Jur. 35 Am. Jur. 2d, Fires §§ 7 et 
seq. 

12 Am. Jur. PI & Pr Forms (Rev), Fires, 
Forms 31, 32, 36, 37 (complaint or decla- 
ration for damages caused by failure to 
tend fire intentionally kindled); Form 38.1 



(complaint, petition, or declaration — al- 
legation — failure to tend fire intention- 
ally kindled — specific acts of negligence); 
Form 42 (instruction to jury on liability 
for spread of fire lawfully kindled); Form 
51, 52 (complaint or declaration for dam- 
ages for loss caused by fire set in violation 
of statute); Form 54 (instruction to jury on 
liability for spread of fire kindled in viola- 
tion of statute). 

CJS. 36A C.J.S., Fires §§ 8 et seq. 

Law Reviews. Ogletree, A primer con- 
cerning industrial timber litigation with 
emphasis upon Mississippi law. 59 Miss. 
L. J. 387, Fall, 1989. 



§ 95-5-27. On lands held by the state. 

All the provisions of this chapter giving a penalty for cutting down, 
deadening, girdling, boxing, destroying, or taking away trees of any kind, 
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Trespass § 95-5-29 

herein mentioned, and regulating the remedy for enforcing the same, shall 
apply when the injury is committed on land belonging to the state, or which is 
held by the state in trust for any purpose. 

SOURCES: Codes, 1892, § 4421; Laws, 1906, § 4986; Hemingway's 1917, § 3255; 
Laws, 1930, § 3420; Laws, 1942, § 1084. 

Cross References — Prohibition against owner of land struck off to state for taxes 
cutting timber from land prior to redemption, see § 27-41-83. 

Duty of land commissioner to protect public lands from trespass, see § 29-1-17. 

Damages for trespass and cutting of timber on public lands, see § 29-1-19. 

Penalty for cutting timber on state forfeited tax lands before purchase price is paid, 
see § 29-1-41. 

Posting of leased sixteenth section or lieu land against trespassers, see § 29-3-54. 

Disposition of funds collected because of trespass on sixteenth section or lieu lands 
located in more than one county or school district, see § 29-3-129. 

Control and development of state forests, see § 55-3-11. 

Bar of tort action against governmental bodies for airport development activities, see 
§ 61-3-83. 

Criminal penalty for cutting and rafting of timber from state lands, see § 97-7-65. 

JUDICIAL DECISIONS 

1. In general. arises under general law of waste. J.T. 

Liability of lessee of sixteenth section Fargason & Son v. Coahoma County, 156 
for cutting timber is that only which Miss. 419, 124 So. 758 (1929). 

§ 95-5-29. Limitation of actions; effect of recovery; claiming 
less than statutory penalty. 

An action for the remedies and penalties provided by Section 95-5-10 may 
be prosecuted in any court of competent jurisdiction within twenty-four (24) 
months from the time the injury was committed and not after. All other actions 
for any specific penalty given by this chapter may be prosecuted in any court 
of competent jurisdiction within twelve (12) months from the time the injury 
was committed, and not after; and a recovery of any penalty herein given shall 
not be a bar to any action for further damages, or to any criminal prosecution 
for any such offense as herein enumerated. A party, if he so elect, may, under 
any of the provisions of this chapter, claim less than the penalty given. 

SOURCES: Codes, Hutchinson's 1848, ch. 57, art. 6(4); 1857, ch. 18, art. 7; 1871, 
§ 2479; 1880, § 968; 1892, § 4424; Laws, 1906, § 4989; Hemingway's 1917, 
§ 3258; Laws, 1930, § 3423; Laws, 1942, § 1087; Laws, 1999, ch. 431, § 1, eff 
from and after passage (approved Mar. 19, 1999.) 

Cross References — Disclaimer and tender of amends in actions for trespass on 
lands, see § 11-7-73. 

Application of general limitations of actions provisions, see § 15-1-1. 

General requirement that action to recover penalty be brought within one year, see 
§ 15-1-33. 
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Torts 



JUDICIAL DECISIONS 



1. In general. 

2. Trespass or destruction of trees. 

1. In general. 

2. Trespass or destruction of trees. 

Subsection (2) § 95-5-10 is subject to 
the statute of limitations provided in 
§ 95-5-29 because the subsection involves 
specific penalties; Subsection (1) § 95-5- 
10 is not subject to § 95-5-29, but is sub- 
ject to § 15-1-33 because it is a penalty 
controlled by a one year statute of limita- 
tion. McCain v. Memphis Hardwood Floor- 
ing Co., 725 So. 2d 788 (Miss. 1998). 

A statute such as Code 1942, § 1075, 
creating a cause of action not known to the 
common law and fixing the time (Code 
1942, § 1087) within which an action 
must be commenced thereunder is not a 
statute of limitation, but the right given 
thereby is a conditional one and the com- 
mencement of the action within the time 
fixed is a condition precedent to any lia- 
bility under the statute. Evans v. 
Broadhead, 233 So. 2d 771 (Miss. 1970). 

Code 1942, § 744 allowing one to bring 
an action within one year after a previous 
action has been defeated for reasons other 
than upon the merits did not apply to that 
portion of the plaintiff's suit which was 
founded on a cause of action created by 
Code 1942, § 1075, and therefore that 
portion of the suit which was founded on 
Code 1942, § 1075 and brought more than 
three years after the alleged destruction 
of trees, although within one year after 
defeat of the action for a reason other than 
upon its merits, was barred by the one- 
year period of limitations contained in 
Code 1942, § 1087. Evans v. Broadhead, 
233 So. 2d 771 (Miss. 1970). 



Where the plaintiff sought damages un- 
der Code 1942, § 1075, but additionally 
sought damages by reason of an alleged 
trespass consisting of items other than the 
specific penalties given by Code 1942, 
§ 1075, the one-year limitation stated in 
Code 1942, § 1087 was not applicable to 
those additional items. Evans v. 
Broadhead, 233 So. 2d 771 (Miss. 1970). 

The statutory remedy for trespass is not 
exclusive insofar as punitive damages are 
concerned. Day v. Hamilton, 237 Miss. 
472, 115 So. 2d 300 (1959). 

Evidence of a trespass committed after 
the filing of the declaration in an action 
for trespass on land is inadmissible. Gulf 
& C.R. Co. v. Hartley, 88 Miss. 674, 41 So. 
382 (1906). 

In order to recover the statutory penal- 
ties the plaintiff must show: (a) that the 
trees were cut on his land; (b) that they 
were cut without his consent; (c) that they 
were cut within twelve months before the 
suit was begun; (d) that they were cut by 
defendant or his agents or employees, 
acting within the scope of their employ- 
ment, or by the command or consent of 
their principal; (e) that the cutting was 
done wilfully or recklessly without proper 
precaution to prevent a trespass. Therrell 
v. Ellis, 83 Miss. 494, 35 So. 826 (1904). 

The statute runs against infants. Miller 
v. Wesson, 58 Miss. 831 (1881). 

The remedy, under the statute, is an 
action of debt, and a count for the value of 
trees cut may be joined with one for the 
statutory penalty Miller v. Wesson, 58 
Miss. 831 (1881). 

The plaintiff's ownership of the trees or 
land may be tried in the action for the 
statutory penalty. Miller v. Wesson, 58 
Miss. 831 (1881). 



RESEARCH REFERENCES 



ALR. Statutes of limitation concerning 
actions of trespass as applicable to actions 



for injury to property not constituting a 
common-law trespass. 15 A.L.R.3d 1228. 
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CHAPTER 7 
Liability Exemption for Donors of Food 

Sec. 

95-7-1. Definitions. 

95-7-3. Donors of apparently wholesome food to charitable or nonprofit institu- 

tions not to be liable; exceptions. 

95-7-5. Charitable or nonprofit organizations not liable as result of distribution 

of donated food. 

95-7-7. Application of chapter. 

95-7-9. Labeling of food. 

95-7-11. Sale of donated food prohibited. 

95-7-13. Regulations. 

§ 95-7-1. Definitions. 

For the purposes of this chapter, the following words shall have the 
following meanings: 

(a) "Apparently wholesome food" shall mean food that is prepared or 
perishable or raw agricultural products which appear to be fit for human 
consumption at the time it is donated. Such food does not include canned 
goods that are leaking, swollen, dented on a seam, or no longer airtight. 

(b) "Charitable or nonprofit organization" shall mean an incorporated or 
unincorporated organization that has been established and is operating for 
religious, charitable, or educational purposes and that does not distribute 
any of its income to its members, directors or officers. 

(c) "Intentional misconduct" shall mean conduct that the person acting 
knows is harmful to the health or well-being of another person. 

(d) "Donate" shall mean to give without requiring anything of monetary 
value from the donee. 

(e) "Person" shall mean an individual, corporation, partnership, orga- 
nization or association. 

SOURCES: Laws, 1983, ch. 534, § 1, erf from and after July 1, 1983. 

Cross References — Sale and inspection of food and drugs generally, see §§ 75-29-1 
et seq. 

§ 95-7-3. Donors of apparently wholesome food to charitable 
or nonprofit institutions not to be liable; exceptions. 

Notwithstanding any other provisions of law, any person who makes a 
good faith donation to a charitable or nonprofit organization of apparently 
wholesome food, shall not be liable for damages in any civil action for any 
injury or death because of the condition of such food unless the injury or death 
is a direct result of the gross negligence, recklessness or intentional miscon- 
duct of the donor. 

SOURCES: Laws, 1983, ch. 534, § 2, eff from and after July 1, 1983. 
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RESEARCH REFERENCES 

ALR. Products liability: sufficiency of and other products intended for ingestion, 
evidence to support product misuse de- 58 A.L.R.4th 7. 
fense in actions concerning food, drugs, 

§ 95-7-5. Charitable or nonprofit organizations not liable as 
result of distribution of donated food. 

Notwithstanding any other provisions of law, a charitable or nonprofit 
organization which in good faith receives and distributes, without charge, food 
which the organization reasonably determines to be apparently wholesome 
shall not be liable for damages in any civil action based on the doctrine of strict 
liability in tort for any injury or death because of the condition of such food. 

SOURCES: Laws, 1983, ch. 534, § 3, err* from and after July 1, 1983. 

RESEARCH REFERENCES 

ALR. Products liability: sufficiency of and other products intended for ingestion, 
evidence to support product misuse de- 58 A.L.R.4th 7. 
fense in actions concerning food, drugs, 

§ 95-7-7. Application of chapter. 

This chapter shall apply to all good faith donations of perishable food or 
raw agricultural products which are not readily marketable because of 
appearance, freshness, grade, surplus supply or other conditions. 

SOURCES: Laws, 1983, ch. 534, § 4, eff from and after July 1, 1983. 

§ 95-7-9. Labeling of food. 

Any charitable or nonprofit organization distributing food pursuant to this 
chapter shall affix a label upon such food or upon the individual container or 
package of such food, or in the dining hall where such prepared foods are 
served, stating that the food is not for resale and stating that pursuant to state 
law this organization shall not be liable in any civil action based on strict 
liability in tort for any injury or death because of the condition of such food. 

SOURCES: Laws, 1983, ch. 534, § 5, eff from and after July 1, 1983. 

§ 95-7-11. Sale of donated food prohibited. 

It shall be unlawful for any person or charitable or nonprofit organization 
receiving food pursuant to this chapter to sell or offer to sell such donated food. 
Any person violating the provisions of this section shall upon conviction be 
guilty of a misdemeanor. 

SOURCES: Laws, 1983, ch. 534, § 6, eff from and after July 1, 1983. 
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§ 95-7-13. Regulations. 



The director of the Mississippi Department of Agriculture and Commerce 
is hereby authorized to promulgate rules and regulations necessary to carry 
out the provisions of this chapter. 

SOURCES: Laws, 1983, ch. 534, § 7, eff from and after July 1, 1983. 

Editor's Note — The reference in this section to the "director" of the Mississippi 
Department of Agriculture and Commerce is probably intended to be to the "commis- 
sioner" of agriculture and commerce, whose office is created by § 69-1-1. 

Cross References — Commissioner of department of agriculture and commerce, see 
§§ 69-1-1 et seq. 
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CHAPTER 9 
Liability Exemption for Volunteers and Sports Officials 

Sec. 

95-9-1. Definitions; liability exemption for volunteers; exceptions. 

95-9-3. Liability exemption for sports officials; definitions; exceptions; applica- 

tion of section. 
95-9-5. Application of chapter. 

§ 95-9-1. Definitions; liability exemption for volunteers; ex- 
ceptions. 

(1) For the purposes of this section, unless the context otherwise requires: 

(a) "Qualified volunteer" means any person who freely provides ser- 
vices, goods or the use of real or personal property or equipment, without any 
compensation or charge to any volunteer agency in connection with a 
volunteer activity. For purposes of this chapter, reimbursement of actual 
expenses, including travel expenses, necessarily incurred in the discharge of 
a member's duties, insurance coverage and workers' compensation coverage 
of volunteers, shall not be considered monetary compensation. 

(b) "Volunteer agency" means any department, institution, community 
volunteer organization or any nonprofit corporation designated 501(c)(3) by 
the United States Internal Revenue Service, except an agency established 
primarily for the recreational benefit of its stockholders or members. 
Volunteer agency shall also include any volunteer firefighter association 
which is eligible to be designated as a nonprofit corporation under 501(c)(3) 
by the United States Internal Revenue Service. 

(c) "Volunteer activity" means any activity within the scope of any 
project, program or other activity regularly sponsored by a volunteer agency 
with the intent to effect a charitable purpose, or other public benefit 
including, but not limited to, fire protection, rescue services, the enhance- 
ment of the cultural, civic, religious, educational, scientific or economic 
resources of the community or equine activity as provided in Sections 
95-11-1 et seq. 

(2) A qualified volunteer shall not be held vicariously liable for the 
negligence of another in connection with or as a consequence of his volunteer 
activities. 

(3) A qualified volunteer who renders assistance to a participant in, or a 
recipient, consumer or user of the services or benefits of a volunteer activity 
shall not be liable for any civil damages for any personal injury or property 
damage caused to a person as a result of any acts or omissions committed in 
good faith except: 

(a) Where the qualified volunteer engages in acts or omissions which 
are intentional, willful, wanton, reckless or grossly negligent; or 

(b) Where the qualified volunteer negligently operates a motor vehicle, 
aircraft, boat or other powered mode of conveyance. 
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§ 95-9-3 



SOURCES: Laws, 1988, ch. 585, § 1; Laws, 1993, ch. 589, § 1; Laws, 1994, ch. 443, 
§ 5, eff from and after July 1, 1994. 

Federal Aspects — For organizations and nonprofit corporations which qualify for 
501(c)(3) designation, see 26 USCS § 501(c)(3). 

ATTORNEY GENERAL OPINIONS 



Volunteer firefighters are protected un- 
der state "Good Samaritan" law. Beech, 
April 10, 1991, AG. Op. #91-0287. 

Depending on particular facts of rela- 
tionship between volunteer firefighters 
and governing body, volunteer firemen 
can, in certain limited circumstances, be 
considered employees for purpose of work- 
ers' compensation; County can contribute 



funds, equipment, training, etc. to munic- 
ipal volunteer fire department which pro- 
vides services in county; however, county 
does not have authority to provide work- 
ers compensation coverage for volunteer 
firefighters for municipality because these 
firefighters are not employees of county. 
Chaffin Sept. 23, 1993, A.G. Op. #93-0510. 



RESEARCH REFERENCES 



ALR. Duty and liability of one who 
voluntarily undertakes to care for injured 
person. 64 A.L.R.2d 1179. 

Rescue doctrine: negligence and con- 
tributory negligence in suit by rescuer 
against rescued person. 4 A.L.R.3d 558. 

Construction of "good Samaritan" stat- 
ute excusing from civil liability one ren- 
dering care in emergency. 39 A.L.R.3d 
222. 

Liability of charitable organization un- 
der respondeat superior doctrine for tort 
of unpaid volunteer. 82 A.L.R.3d 1213. 

Tort immunity of nongovernmental 
charities — modern status. 25 A.L.R.4th 
517. 



Construction and application of "Good 
Samaritan" statutes. 68 A.L.R.4th 294. 

Rescue doctrine: liability of one who 
negligently causes motor vehicle accident 
for injuries to person subsequently at- 
tempting to rescue persons or property. 73 
A.L.R.4th 737. 

Valuing damages in personal injury ac- 
tions awarded for gratuitously rendered 
nursing and medical care. 49 A.L.R.5th 
685. 

Am Jur. 57A Am. Jur. 2d, Negligence 
§§ 208, 209. 



§ 95-9-3. Liability exemption for sports officials; definitions; 
exceptions; application of section. 

(1) Sports officials who officiate athletic contests at any level of competi- 
tion in this state shall not be liable to any person or entity in any civil action 
for injuries or damages claimed to have arisen by virtue of actions or inactions 
related in any manner to officiating duties within the confines of the athletic 
facility at which the athletic contest is played. 

(2) For purposes of this section, sports officials are defined as those 
individuals who serve as referees, umpires, linesmen and those who serve in 
similar capacities but may be known by other titles and are duly registered or 
members of a local, state, regional or national organization which is engaged 
in part in providing education and training to sports officials. 

(3) Nothing in this section shall be deemed to grant the protection set 
forth to sports officials who cause injury or damage to a person or entity by 
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actions or inactions which are intentional, willful, wanton, reckless, malicious 
or grossly negligent. 

(4) The provisions of this section shall apply only to actions the cause of 
which accrued on or after July 1, 1988. 

SOURCES: Laws, 1988, ch. 585, § 2, eff from and after July 1, 1988. 

JUDICIAL DECISIONS 

1. In general. belonged to local organization and na- 
Umpires who officiated over softball tional organization which were both en- 
game in which player was injured by gaged in providing education and training 
thrown bat were statutorily immune from to sports officials. Rolison v. City of Merid- 
liability as "sport officials," where umpires ian, 691 So. 2d 440 (Miss. 1997). 

RESEARCH REFERENCES 

ALR. Duty and liability of one who Tort immunity of nongovernmental 

voluntarily undertakes to care for injured charities — modern status. 25 A.L.R.4th 

person. 64 A.L.R.2d 1179. 517. 

Rescue doctrine: negligence and con- Construction and application of "Good 

tributory negligence in suit by rescuer Samaritan" statutes. 68 A.L.R.4th 294. 

against rescued person. 4 A.L.R.3d 558. Rescue doctrine: liability of one who 

Construction of "good Samaritan" stat- negligently causes motor vehicle accident 

ute excusing from civil liability one ren- for in j uries to person subsequently at- 

dering care in emergency. 39 A.L.R.3d tempting to rescue persons or property. 73 

t • ki + , , , ki ■ f A.L.R.4th 737. 

Liability of charitable organization un- ^ Jm . 5?A ^ Jur 2d N h 

der respondeat superior doctrine for tort &s 9nft 9nQ 

of unpaid volunteer. 82 A.L.R.3d 1213. §§ ZUb ' ^ Uy ' 

§ 95-9-5. Application of chapter. 

Nothing in this chapter shall be construed to limit the liability of a person 
acting outside the scope of the volunteer activity, or as limiting a person's right 
of recovery under provisions required to be contained in an automobile liability 
insurance policy or contract pursuant to Sections 83-11-101 through 83-11-111, 
Mississippi Code of 1972, and the liability of the owner or operator of an 
uninsured motor vehicle shall not be limited as provided in this subsection for 
purpose of recovery under such a provision. 

SOURCES: Laws, 1988, ch. 585, § 3, eff from and after July 1, 1988. 

RESEARCH REFERENCES 

ALR. Construction and application of 
"Good Samaritan" statutes. 68 A.L.R.4th 
294. 
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CHAPTER 11 
Liability Exemption for Equine and Livestock Activities 

Sec. 

95-11-1. Legislative findings and intent. 

95-11-3. Definitions. 

95-11-5. Extent of immunity from liability. 

95-11-7. Posting of warnings. 

§ 95-11-1. Legislative findings and intent. 

The Legislature recognizes that persons who participate in livestock 
shows or equine activities may incur injuries as a result of the risks involved 
in such activities. The Legislature also finds that the state and its citizens 
derive numerous economic and personal benefits from such activities. The 
Legislature finds, determines and declares that this chapter is necessary for 
the immediate preservation of the public peace, health and safety. It is, 
therefore, the intent of the Legislature to encourage livestock shows and 
equine activities by limiting the civil liability of those involved in such 
activities. 

SOURCES: Laws, 1994, ch. 443, § 1; Laws, 2003, ch. 451, § 1, eff from and after 
July 1, 2003. 

Amendment Notes — The 2003 amendment inserted "livestock shows" in the first 
and last sentences preceding "equine activities." 

RESEARCH REFERENCES 

Am Jur. 16A Am. Jur. PI & Pr Forms gation — Innuendo — False charge — 
(Rev), Libel and Slander, Form 70.1 (Alle- Plaintiff's character). 

§ 95-11-3. Definitions. 

As used in this chapter, the following words and phrases shall have the 
meanings ascribed herein unless the context clearly indicates otherwise: 

(a) "Engages in livestock shows or equine activity" means riding, 
training, providing or assisting in providing medical treatment of, driving, or 
being a passenger upon an equine or other livestock, whether mounted or 
unmounted, or any person assisting a participant or show management. The 
term "engages in livestock shows or equine activity" does not include being 
a spectator at a livestock show or equine activity, except in cases where the 
spectator places himself in an unauthorized area and in immediate proxim- 
ity to the livestock show or equine activity. 

(b) "Equine" means a horse, pony, mule, donkey or hinny. 

(c) "Livestock" means equines, cattle, swine, sheep and goats. 

(d) " Livestock shows or equine activity" means: 

(i) Livestock or equine shows, fairs, competitions, performances or 
parades that involve any or all breeds of livestock or equines and any of 
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the equine disciplines, including, but not limited to, dressage, hunter and 
jumper horse shows, grand prix jumping, three-day events, combined 
training, rodeos, driving, pulling, cutting, polo, steeplechasing, English 
and Western performance riding, endurance trail riding, western games 
and hunting. 

(ii) Equine or livestock training or teaching activities, or both. 

(hi) Boarding equines or livestock. 

(iv) Riding, inspecting, or evaluating an equine or livestock belonging 
to another, whether or not the owner has received some monetary 
consideration or other thing of value for the use of the equine or livestock 
or is permitting a perspective purchaser of the equine or livestock to ride, 
inspect or evaluate the equine or livestock. 

(v) Rides, trips, hunts, or other equine or livestock activities of any 
type however informal or impromptu that are sponsored by an equine or 
livestock activity sponsor. 

(vi) Placing or replacing horseshoes on an equine. 

(vii) Examining or administering medical treatment to an equine or 
livestock by a veterinarian. 

(e) "Equine or livestock activity sponsor" means an individual, group, 
club, partnership or corporation, whether or not the sponsor is operating for 
profit or nonprofit, which sponsors, organizes or provides the facilities for an 
equine activity or livestock show, including, but not limited to, pony clubs, 
4-H clubs, hunt clubs, riding clubs, school and college sponsored classes, 
programs, and operators, instructors, and promoters of equine or livestock 
facilities, including, but not limited to, stables, clubhouses, pony ride strings, 
fairs and arenas at which the activity is held. 

(f) "Equine or livestock professional" means a person engaged for 
compensation in: 

(i) Instructing a participant or renting to a participant, an equine or 
livestock for the purpose of riding, driving or being a passenger upon the 
equine. 

(ii) Renting equipment or tack to a participant. 

(iii) Examining or administering medical treatment to an equine or 
livestock as a veterinarian. 

(g) "Inherent risks of equine or livestock activities" means those dan- 
gers or conditions which are an integral part of equine or livestock activities, 
including, but not limited to: 

(i) The propensity of an equine or livestock to behave in ways that 
may result in injury, harm or death to persons on or around them. 

(ii) The unpredictability of an equine's or livestock's reaction to such 
things as sounds, sudden movement and unfamiliar objects, persons or 
other animals. 

(iii) Certain hazards such as surface and subsurface conditions. 

(iv) Collisions with other equines or livestock or objects. 

(v) The potential of a participant to act in a negligent manner that 
may contribute to injury to the participant or others, such as failing to 
maintain control over the animal or not acting within his or her ability. 
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(h) "Participant" means any person, whether amateur or professional, 
who engages in an equine activity or livestock show, whether or not a fee is 
paid to participate in the equine activity or livestock show. 

SOURCES: Laws, 1994, ch. 443, § 2; Laws, 2003, ch. 451, § 2, eff from and after 
July 1, 2003. 

Amendment Notes — The 2003 amendment added present (c) and (d) and 
redesignated former (c) through (g) as present (e) through (h); inserted "or livestock" 
and/or "or other livestock" following "equine" throughout the section; inserted "livestock 
show(s)" preceding "eqine activity" throughout the section; and made minor stylistic 
changes. 

Cross References — Owner or possessor of equine, as defined in this section, 
restricted from bringing it into state or local show or sale facility without infectious 
anemia certificate, see § 69-15-117. 

RESEARCH REFERENCES 

Am Jur. 16A Am. Jur. PI & Pr Forms gation — Innuendo — False charge — 
(Rev), Libel and Slander, Form 70.1 (Alle- Plaintiff's character). 

ATTORNEY GENERAL OPINIONS 

"Equine activity sponsors" as defined activities; however, neither counties nor 

include individuals, groups, clubs, part- municipalities fall within the definition of 

nerships, and corporations which sponsor, an equine activity sponsor under the Act. 

organize, or provide facilities for equine Spell, May 15, 1998, A.G. Op. #98-0213. 

§ 95-11-5. Extent of immunity from liability. 

(1) Except as provided in subsection (2) of this section, an equine or 
livestock activity sponsor, an equine or livestock professional, or any other 
person, which shall include a corporation or partnership, shall not be liable for 
an injury to or the death of a participant resulting from the inherent risks of 
equine activities or livestock shows and, except as provided in subsection (2) of 
this section, a participant's representative shall not make any claim against, or 
recover from an equine or livestock professional, or any other person for injury, 
loss, damage or death of the participant resulting from any of the inherent 
risks of equine activities or livestock shows. 

(2) Nothing in subsection (1) of this section shall prevent or limit the 
liability of an equine or livestock activity sponsor, an equine or livestock 
professional or any other person if the equine or livestock activity sponsor, 
equine or livestock professional or person: 

(a)(i) Provided the equipment or tack and knew or should have known 
that the equipment or tack was faulty, and such equipment or tack was 
faulty to the extent that it did cause the injury. 

(ii) Provided the equine or livestock and failed to make reasonable 
and prudent efforts to determine the ability of the participant to engage 
safely in the equine activity or livestock show and to safely manage the 
particular equine or livestock based on the participant's representations of 
his ability. 
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(b) Owns, leases, rents or otherwise is in lawful possession and control 
of the land or facilities upon which the participant sustained injuries 
because of a dangerous latent condition which was known or should have 
been known to the equine or livestock activity sponsor, equine or livestock 
professional or person, and for which warning signs have not been conspic- 
uously posted. 

(c) Commits an act or omission that constitutes willful or wanton 
disregard for the safety of the participant, and that act or omission caused 
the injury. 

(d) Intentionally injures the participant. 

(3) Nothing in subsection (1) of this section shall prevent or limit the 
liability of an equine or livestock activity sponsor or an equine or livestock 
professional under liability provisions as set forth in products liability laws. 

SOURCES: Laws, 1994, ch. 443, § 3; Laws, 2003, ch. 451, § 3, eff from and after 
July 1, 2003. 

Amendment Notes — The 2003 amendment inserted "or livestock" and/or "or 
livestock shows" throughout the section. 

RESEARCH REFERENCES 

ALR. Liability of owner of horse to Liability for personal injury or death 
person injured or killed when kicked, bit- caused by trespassing or intruding live- 
ten, knocked down, and the like. 85 stock. 49 A.L.R.4th 710. 
A.L.R.2d 1161. Am Jur. 16A Am. Jur. PI & Pr Forms 

Liability for damage to motor vehicle or (R ev ), Libel and Slander, Form 70.1 (Alle- 

injury to person riding therein from colli- ga tion — Innuendo — False charge — 

sion with runaway horse, or horse left Plaintiff's character), 
unattended or untied in street. 49 
A.L.R.4th 653. 



§ 95-11-7. Posting of warnings. 



(1) Every equine or livestock activity sponsor and every equine or live- 
stock professional shall post and maintain signs which contain the warning 
notice specified in subsection (2) of this section. Such signs shall be placed in 
a clearly visible location on or near stables, corrals or arenas where the equine 
or livestock activity sponsor or the equine or livestock professional conducts 
equine activities or livestock shows. The warning notice specified in subsection 
(2) of this section shall appear on the sign in black letters, with each letter to 
be a minimum of one (1) inch in height. Every written contract entered into by 
an equine or livestock professional or by an equine or livestock activity sponsor 
for the providing of professional services, instruction or the rental of equip- 
ment or tack, or an equine or livestock participant, whether or not the contract 
involves equine activities or livestock shows on or off the location or site of the 
equine or livestock activity sponsor's or the equine or livestock professional's 
business, shall contain in clearly readable print the warning notice specified in 
subsection (2) of this section. 
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(2) The signs and contracts described in subsection (1) of this section shall 
contain the following warning notice: 

WARNING: 

Under Mississippi law, an equine or livestock activity sponsor or an equine 
or livestock professional is not liable for an injury to or the death of a 
participant in equine activities or livestock shows resulting from the inherent 
risks of equine activities or livestock shows, pursuant to this chapter. 

(3) Failure to comply with the requirements concerning warning signs 
and notices provided in this section shall prevent an equine or livestock 
activity sponsor or equine or livestock professional from invoking the privi- 
leges of immunity provided by this chapter. 

SOURCES: Laws, 1994, ch. 443, § 4; Laws, 2003, ch. 451, § 4, eff from and after 
July 1, 2003. 



Amendment Notes — The 2003 amendment inserted "or livestock" and/or 
livestock shows" throughout the section. 



or 



RESEARCH REFERENCES 



ALR. Liability of owner of horse to 
person injured or killed when kicked, bit- 
ten, knocked down, and the like. 85 
A.L.R.2d 1161. 

Liability of youth camp, its agents or 
employees, or of scouting leader or orga- 
nization, for injury to child participant in 
program. 88 A.L.R.3d 1236. 



Liability of owner or bailor of horse for 
injury by horse to hirer or bailee thereof. 6 
A.L.R.4th 358. 

Am Jur. 4 Am. Jur. 2d, Animals § 111. 

25 Am. Jur. Proof of Facts 2d 461, Fail- 
ure to Use Due Care in Providing Horses 
for Hire. 
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CHAPTER 13 
Liability Exemption for Noise Pollution by Sport-shooting Ranges 

Sec. 

95-13-1. Definitions; liability exemption for sport-shooting ranges; notice and 

hearing; application of section. 

§ 95-13-1. Definitions; liability exemption for sport-shooting 
ranges; notice and hearing; application of section. 

(1) As used in this section, unless the context otherwise requires: 

(a) "Local unit of government" means a county, municipality or other 
entity of local government; 

(b) "Person" means an individual, proprietorship, partnership, corpora- 
tion, club, or other legal entity; and 

(c) "Sport-shooting range" or "range" means an area designed and 
operated for the use of rifles, shotguns, pistols, silhouettes, skeet, trap, black 
powder or any other similar sport shooting which complies with the 
provisions of subsection (3) of this section. 

(2)(a) Notwithstanding any other provision of law to the contrary, a 
person who operates or uses a sport-shooting range in this state is not 
subject to civil liability or criminal prosecution for noise or noise pollution 
resulting from the operation or use of the range if the range is in compliance 
with all noise control laws, resolutions, ordinances or regulations, issued by 
a local unit of government, that applied to the range and its operation at the 
time the range was constructed and began operation. 

(b) A person who operates or uses a sport-shooting range is not subject 
to an action for nuisance, and a court of the state shall not enjoin the use or 
operation of a range on the basis of noise or noise pollution, if the range is in 
compliance with all noise control laws, resolutions, ordinances or regulations 
issued by a unit of local government that applied to the range and its 
operation at the time the range was constructed and began operation. 

(c) A person who subsequently acquires title to or who owns real 
property adversely affected by the use of property with a permanently 
located and improved range shall not maintain a nuisance action against the 
person who owns the range to restrain, enjoin or impede the use of the range 
where there has not been a substantial change in the nature of the use of the 
range or by a person using the range. 

(d) Rules or regulations adopted by any state department or agency for 
limiting levels of noise in terms of descried level which may occur in the 
outdoor atmosphere shall not apply to a sport-shooting range exempted from 
liability under this section. 

(e) Notwithstanding any other provision of law to the contrary, nothing 
in this section shall be construed to limit civil liability except in the limited 
case of noise pollution. 

(3)(a) In order to qualify for the limitation of liability afforded by this act, 
a sport-shooting range must be located wholly within a tract or parcel of land 
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consisting of not less than three hundred twenty (320) contiguous acres. All 
persons owning property any part of which lies within one thousand (1,000) 
yards of any boundary of the sport-shooting range property shall have 
standing to appear and object to the location of the sport-shooting range at 
a hearing to be conducted by the Industrial Development Authority Board. 

(b) The person seeking to operate the range and secure the limitation of 
liability afforded by this act shall bear the expense of the hearing and other 
costs associated therewith. 

(c) Actual notice shall be afforded to all persons having standing to 
object if the identity and addresses of those persons can be determined by 
examining the property tax records of the county. Actual notice shall be made 
in writing mailed via first class mail, postage prepaid, not less than thirty 
(30) days prior to the date set for the hearing. 

(d) Publication shall be made in a newspaper of general circulation in 
the county once a week for three (3) weeks, the first such publication to be 
made not less than thirty (30) days prior to the date of the hearing. 

(e) Claims of persons who do not appear and object shall be barred as 
provided in this act. 

(f) Notwithstanding any provision of this act to the contrary, the cause 
of action of any person owning property in the vicinity of the proposed range 
and having standing to object prior to the time of the hearing shall not be 
barred by the provisions of this act provided the property owner registers his 
complaint with the board at or before the hearing. 

(4) The provisions of this section shall apply only in a county bordering 
the State of Tennessee wherein U.S. Highway 78 intersects State Highway 7 
and in a county where U.S. Highway 61 and State Highway 4 intersect. 

SOURCES: Laws, 1999, ch. 530, § 1, eff from and after July 1, 1999. 
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ABANDONED CHILDREN. 
Interstate child custody 
proceedings. 

Temporary emergency jurisdiction. 
Abandonment of child, §93-27-204. 

ABATEMENT OF NUISANCES. 
Generally, §§95-3-1 to 95-3-29. 
See NUISANCES. 

ACCIDENT AND HEALTH 

INSURANCE. 
Child support, part of decree, 

§§93-5-23, 93-11-65. 
Divorce proceedings. 

Order of support of children, §93-5-23. 
Paternity proceedings. 

Order of support, §93-9-29. 

ACCOUNTS AND ACCOUNTING. 
Executors and administrators. 

Accounting of administrators 

generally, §§91-7-277 to 91-7-309. 
See EXECUTORS AND 
ADMINISTRATORS. 
County administrator, §91-7-81. 
Sheriff administrator, §91-7-83. 
Temporary administrator, settling of 
accounts, §91-7-59. 
Guardians. 
Adult incompetents, §93-13-121. 
Final settlement, §93-13-77. 
Periodic accounting, §93-13-67. 
Separation of accounts, §93-13-69. 
Vouchers, §§93-13-71, 93-13-73. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

Petition for accounting, §91-20-39. 
Trusts and trustees, §91-9-5. 
Discharge and accounting upon 

resignation of trustee, §91-9-205. 

ACCOUNTS PAYABLE AT DEATH. 
Transfer-on-death security accounts 
generally, §§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 



ACKNOWLEDGMENTS. 
Executors and administrators. 

Successor administrator, 

acknowledgment of prior 
inventory, §91-7-97. 
Paternity. 
Voluntary acknowledgment, §93-9-28. 
Rescission by signatory, §§93-9-9, 
93-9-28. 

ACTIONABLE WORDS, §95 1 1. 

ACTIONS. 
Defamation. 

Generally, §§95-1-1 to 95-1-5. 
See DEFAMATION. 
Executors and administrators. 

Accrual of actions, §91-7-231. 
Administrator appointed to conduct 

litigation, §91-7-61. 
Between administrators, §91-7-247. 
Defense of suit, §91-7-245. 
Foreign administrators, §91-7-259. 
Insolvent estates, §91-7-269. 
Non-abatement of actions, §§91-7-237, 

91-7-241. 
Special pleadings abolished, §91-7-243. 
Survival of action against 

administrator, §91-7-235. 
Survival of action to administrator, 

§91-7-233. 
Temporary administrators, §91-7-57. 
Guardians. 

Bringing on behalf of ward, §93-13-27. 
Nonresident guardians, §93-13-183. 
Husband and wife, actions against 

each other, §93-3-3. 
Jurisdiction. 

See JURISDICTION. 
Marriage. 

Protest against license issuance, 
§93-1-7. 
Nuisance abatement. 

Parties, §95-3-5. 
Parents bringing on behalf of child, 

§93-13-29. 
Trespass, civil, §95-5-29. 

ADMINISTRATION OF ESTATES. 
Executors and administrators 
generally, §§91-7-1 to 91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
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ADMINISTRATION WITH WILL 
ANNEXED, §§91-7-39 to 91-7-49. 

ADOPTION, §§93-17-1 to 93-17-223. 
Best interests of child, §93-17-11. 
Contested adoptions, §93-17-8. 
Interlocutory decree, §93-17-11. 
Re-adoption, §93-17-23. 
Supplemental benefits, §93-17-67. 
Termination of parental rights, 
§93-15-103. 
Birth certificate revision, §93-17-21. 
Child custody, §93-5-23. 

Joint custody, §§93-5-24, 93-11-65. 
Confidentiality of proceedings and 
information, §93-17-25. 
References to names of natural 

parents prohibited, §93-17-29. 
References to original name of child 
prohibited, §93-17-29. 
Confidentiality of records, 
§§93-17-201 to 93-17-223. 
Adoptee requesting information, 
§93-17-215. 
Court disclosure of information, 

§93-17-221. 
Identification and counseling prior 
to release of information, 
§93-17-217. 
Search for birth parent, §93-17-219. 
Affidavit authorizing release of 

records, §93-17-205. 
Birth parent prohibited from 
disclosing identity of other, 
§93-17-223. 
Centralized records file, §93-17-205. 
Definitions, §93-17-203. 
Immunity of employees, §93-17-211. 
Release of nonidentifying information, 

§93-17-207. 
Rules and regulations, §93-17-213. 
Search for birth parents. 
Purposes, §93-17-209. 
Title of provisions, §93-17-201. 
Consent, §93-17-5. 
Contest of adoption, §93-17-8. 
Costs of proceedings, §93-17-19. 
Decree of adoption, §93-17-13. 
Action to set aside. 
Grounds, §93-17-17. 
Limitations period, §93-17-15. 
Eligibility for, §93-17-3. 
Father's rights, §§93-17-5, 93-17-6. 
Petition for determination of rights, 
§93-17-6. 
Home study fee, §93-17-12. 



ADOPTION —Cont'd 

Index of original names kept 

separate, §93-17-31. 
Interlocutory decree, §93-17-11. 
Interstate agreements for protection 
of children, §§93-17-101 to 
93-17-109. 
Development of compacts, §93-17-103. 
Eligibility for Medicaid, §93-17-107. 
Federal aid included in state plan, 

§93-17-109. 
Legislative intent, §93-17-101. 
Requirements for compacts, 

§93-17-105. 
Special needs children, §93-17-107. 
Interstate child custody 
proceedings. 
General provisions, §§93-27-101 to 
93-27-402. 
See INTERSTATE CHILD 

CUSTODY PROCEEDINGS. 
Investigation of adoption petition, 

§93-17-11. 
Legitimation of children, §93-17-1. 
References to illegitimacy prohibited, 
§93-17-27. 
Marital status of parents, references 

to prohibited, §93-17-27. 
Objection of parent, §93-17-7. 
Original birth certificate, §93-17-21. 
Parties to proceedings, §93-17-5. 
Petitions, §93-17-3. 

Court disclosure of confidential 

records, §93-17-221. 
Investigations, §93-17-11. 
Placement in charitable home, 

§93-17-9. 
Placement of child when adoption 

not granted, §93-17-8. 
Re-adoption, §93-17-23. 
Same-gender couples. 

Adoption by prohibited, §93-17-3. 
Supplemental benefits program, 

§§93-17-51 to 93-17-69. 
Termination of parental rights. 
General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 
Unfit parents. 

Termination of rights, §93-17-7. 

ADOPTION CONFIDENTIALITY 
ACT, §§93-17-201 to 93-17-223. 
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ADOPTION SUPPLEMENTAL 

BENEFITS LAW, §§93-17-51 to 

93-17-69. 
Adoption of child in custody of 

state-placing agency, §93-17-69. 
Agreement between adoptive family 

and department, §93-17-61. 
Annual certification, §93-17-61. 
Confidentiality of records, §93-17-63. 
Continuation of Medicaid, §93-17-67. 
Definitions, §93-17-55. 
Eligibility for benefits, §93-17-59. 
Financial resources of adoptive 

parents, §93-17-67. 
Funding of program, §93-17-57. 
Legislative intent, §93-17-53. 
Rules and regulations, §93-17-65. 
Title of provisions, §93-17-51. 

ADULTERY. 

Divorce grounds, §93-5-1. 

ADVANCEMENTS. 
Intestate succession. 

Bringing into hotchpot, §91-1-17. 

AFFIDAVITS. 

Birth parent authority to provide 
adoptee with information, 

§93-17-205. 
Child support. 

Accounting of delinquency, §93-11-103. 
Divorce. 

Accompaniments to complaint, §93-5-7. 
Domestic violence. 

Interstate enforcement of protective 
orders. 
Registration of orders, §93-22-9. 
Executors and administrators. 
Creditors claim, accuracy, §91-7-149. 
Creditors notice filed, §91-7-145. 
Marriage. 

Age of applicants, §93-1-5. 
Wills, probate of. 

Holographic will authentication, 

§91-7-10. 
Military service members, proof of 

death of testator, §91-7-15. 
Subscribing witnesses, §§91-7-9, 

91-7-10. 
Testimony of absent witnesses, 
§91-7-11. 

AFTERBORN HEIRS. 
Wills. 

Interest in estate, §91-5-5. 
Revocation, effect, §91-5-3. 



AFTER HOURS MARRIAGE 

LICENSE ISSUANCE, §93-1-11. 

AGE OF MAJORITY. 

Child care and maintenance orders, 

§§93-5-23, 93-11-65. 
Executors and administrators. 
Letters testamentary, §91-7-37. 
Removal of disability of minority, 

§§93-19-1 to 93-19-15. 

AGRICULTURAL OPERATIONS 

NUISANCE IMMUNITY, §95-3-29. 

AGRICULTURE. 

Nuisances, existence of operations 
for certain period as defense, 

§95-3-29. 

AIRCRAFT. 

Physiological training for certain 
professions. 

Age requirements, §93-19-15. 

ALCOHOL AND DRUG ABUSE. 
Divorce. 

Habitual drug use as grounds, §93-5-1. 
Guardianships for alcoholics, drug 
addicts and prisoners, 
§§93-13-121 to 93-13-135. 
Termination of parental rights. 
Grounds, §93-15-103. 

ALIMONY. 

Executors and administrators. 

Year's support. 

Court apportionment, §91-7-141. 
Set aside from inventory, §91-7-135. 
Family trust preservation act. 
Money for education and support of 
beneficiary, §91-9-505. 
Interstate family support. 
General provisions, §§93-25-1 to 
93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Order in divorce proceeding, 
§93-5-23. 

ANNULMENT OF MARRIAGE, 

§§93-7-1 to 93-7-13. 
Child custody, §93-7-7. 
Complaint, §93-7-9. 
Divorce, §§93-5-1 to 93-5-33. 

See DIVORCE. 
Grounds, §93-7-3. 
Jurisdiction, §93-7-11. 
Legitimacy of children, §93-7-5. 
Report of statistics, §93-7-13. 
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ANNULMENT OF MARRIAGE 

—Cont'd 
Void marriages, §93-7-1. 

ANSWERS. 

Nuisance, action to abate and 
enjoin, §95-3-17. 

APOLOGY FOR DEFAMATORY 

STATEMENT. 
Newspapers and radio or television 

stations given opportunity prior 

to suit, §95-1-5. 

APPEALS. 
Child support. 

License suspension for failure to pay, 
§93-11-157. 
Executors and administrators. 
Grant of letters, appointment of 
temporary administrator, 
§91-7-53. 
Guardian and ward. 

Guardian appointment, §93-13-19. 
Interstate child custody 
proceedings. 
Final order in proceedings, §93-27-314. 
Paternity orders, §93-9-41. 
Probate matters. 

Executors and administrators, 
§91-7-53. 

APPEARANCES. 
Interstate child custody 
proceedings. 

Parties and child, §93-27-210. 
Special appearances, §93-27-109. 
Intestate succession. 
Heirs cited to appear, §91-1-29. 

APPRAISALS AND APPRAISERS. 
Executors and administrators. 

Inventory and appraisal of estate, 
§§91-7-93 to 91-7-139. 
See EXECUTORS AND 
ADMINISTRATORS. 
Temporary administrators, §91-7-55. 

ARCHITECTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

ARRESTS. 
Nuisance abatement. 

Violation of order or injunction, 
§95-3-19. 
Paternity proceedings. 

Failure to provide support ordered, 
§93-9-31. 



ART THERAPISTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

ASSIGNMENTS. 

Family trust preservation act. 

Transfer of beneficiary's interest, 
§91-9-503. 
Fiduciary security transfers. 
Transfer pursuant to assignment, 
§§91-11-7 to 91-11-11. 
Trusts, §91-9-3. 

ASSUMPTION OF RISK. 
Equine activities. 

Limitation of tort immunity, §95-11-5. 

ATHLETIC EVENTS. 
Referees and other officials. 

Tort liability exemption, §§95-9-1 to 
95-9-5. 

ATHLETIC TRAINERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

AT-RISK CHILDREN. 

Child abuse and neglect generally. 

See CHILD ABUSE AND NEGLECT. 

ATTORNEYS AT LAW. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Domestic violence reporting, 

§93-21-23. 
Interstate family support. 

Private counsel authorized, §93-25-43. 

ATTORNEYS' FEES. 
Child custody. 

Allegations of physical or sexual abuse 

of child unfounded, §93-5-23. 
Family violence allegation. 
Unfounded and proof lacking, 
§93-5-24. 
Executors and administrators. 

Allowance of fees, §91-7-281. 
Grandparents' visitation rights, 

§93-16-3. 
Guardians, §93-13-79. 
Interstate child custody 
proceedings. 
Costs, fees and expenses. 
Assessment against respondent, 
§93-27-317. 
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ATTORNEYS' FEES —Cont'd 
Interstate child custody proceedings 

—Cont'd 
Costs, fees and expenses — Cont'd 
Award to prevailing party, 
§93-27-312. 
Interstate family support, §93-25-51. 
Trespass, civil. 

Trees, cutting, §95-5-10. 

AUCTIONS AND AUCTIONEERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 



BANKRUPTCY AND INSOLVENCY. 
Executors and administrators. 

Insolvent estates, §§91-7-261 to 
91-7-275. 

BANKS AND FINANCIAL 

INSTITUTIONS. 
Executors and administrators. 

Accounting presented by, §§91-7-277, 
91-7-291. 
Fiduciary investment in 

FDIC-insured accounts, §91-13-6. 
Guardian and ward. 
Annual accounting by bank, §93-13-67. 
Final settlement, §93-13-77. 

BARBERS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

BATTERED SPOUSES' SHELTERS. 
Domestic violence protective orders. 

Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 

BEQUESTS. 
Trusts and trustees. 

General provisions, §§91-9-1 to 
91-9-511. 
See TRUSTS AND TRUSTEES. 
Wills. 

General provisions, §§91-5-1 to 
91-5-35. 
See WILLS. 



BEST INTERESTS OF CHILD. 
Adoption, §93-17-11. 

Contested adoptions, §93-17-8. 

Interlocutory decree, §93-17-11. 

Re-adoption, §93-17-23. 

Supplemental benefits, §93-17-67. 

Termination of parental rights, 
§93-15-103. 
Child custody, §93-5-23. 

Joint custody, §§93-5-24, 93-11-65. 
Grandparent visitation, §§93-16-3, 

93-16-5. 
Termination of parental rights. 

Adoption, §93-15-103. 

BETTING. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

BIGAMY. 

Divorce grounds, §93-5-1. 

BILL OF COMPLAINT. 
Nuisance abatement, §95-3-7. 
Trustee, removal of, §91-9-303. 

BIRTHING CENTERS. 
Paternity, voluntary 

acknowledgment facilitation, 

§93-9-28. 

BLOOD TESTS. 

Adoption contests, §93-17-8. 

Marriage. 

Required to be free from syphilis, 
§93-1-5. 

BOATS AND OTHER WATERCRAFT. 

Executors and administrators, right 

to sell without item present, 

§91-7-181. 
Loosening and taking away without 

consent of owner, §95-5-11. 
Nuisances, unauthorized gaming 

activities, §95-3-25. 
Trespass, civil. 

Loosening or taking boat, §95-5-11. 

BONA FIDE PURCHASERS. 
Wills. 

Claim to property devised to slayer of 
decedent, §91-5-33. 

BOND ISSUES. 

Principal and income law. 

Inventory or incremental value, 
§91-17-15. 

BONDS, SURETY. 
Child support. 

License suspension for failure to pay, 
appeals, §93-11-157. 
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BONDS, SURETY —Cont'd 
Child support — Cont'd 
Payments past due, §§93-5-23, 
93-11-65. 
Cost bonds. 
Child support. 
License suspension for failure to 
pay, appeals, §93-11-157. 
Marriage license protest, §93-1-17. 
Executors and administrators. 
Administration with will annexed, 
§91-7-41. 
Executor as residuary legatee, 

§91-7-43. 
When bond not required, §91-7-45. 
Administrator, §91-7-67. 
Administrator de bonis non, §91-7-71. 
County administrator, §§91-7-75, 

91-7-77. 
Credit for costs, §91-7-319. 
Devastavit suit, §91-7-313. 
Failure to present account, §91-7-283. 
New bond required, §§91-7-315, 

91-7-317. 
Petition of surety to be relieved, 

§91-7-317. 
Recordation of bonds, §91-7-311. 
Sale of property, bond given to prevent 
sale, §91-7-203. 
Failure to give, §91-7-207. 
Waiver of bond, §91-7-205. 
Guardians, §93-13-17. 
Removal of guardian, §93-13-23. 
Removal of ward and property from 
state, §93-13-63. 
Marriage. 

Protest against license issuance. 
File of cost bond, §93-1-7. 
Marriage license protest, §93-1-17. 
Nuisance abatement. 

Bond to prevent closure of place 
containing nuisance, §95-3-11. 
Nuisance, action to abate and 
enjoin. 
No bond required for issuance of 
injunction, §95-3-9. 
Nuisances, unauthorized gaming 

activities, §95-3-25. 
Paternity proceedings, §§93-9-31 to 
93-9-39. 

BOXING AND WRESTLING 

MATCHES. 
Nuisances, unauthorized gaming 

activities, §95-3-25. 



BOXING PINE TREES WITHOUT 
CONSENT OF OWNER, §95-5-15. 

BREACH OF THE PEACE. 

Words calculated to lead to breach. 

Actionable, §95-1-1. 

BUILDINGS. 

Nuisances, action to abate and 
enjoin, §§95-3-1 to 95-3-29. 
See NUISANCES. 

BURDEN OF PROOF. 
Defamation, §95-1-5. 
Interstate family support. 

Contest of registered order, §93-25-93. 



CANINES. 
Dogs generally. 

See DOGS. 

CAPIAS. 

Interstate family support. 

Duties of responding tribunal, 
§93-25-35. 

CARNIVAL AND CIRCUS 

OPERATORS. 
Pony rides. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

CASINOS. 

Nuisances, unauthorized gaming 
activities, §95-3-25. 

CATTLE. 

Dogs chasing, injuring or killing. 

Liability of dog owner for loss suffered, 

§95-5-21. 
Right to kill dog, §95-5-19. 

CAVEAT AGAINST WILL. 
Devisavit vel non. 

Trial on issue of devisavit vel non, 

§91-7-29. 
Will probate contest, §§91-7-21 to 

91-7-29. 

CEASE AND DESIST ORDERS. 
Injunctions generally. 

See INJUNCTIONS. 

CERTIFIED PUBLIC 
ACCOUNTANTS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
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CESTUI QUE TRUST. 
Intestate succession. 

Trust estates, §91-1-9. 

CHAIN OF CUSTODY. 
Paternity proceedings. 

Blood tests and other tests, §93-9-23. 

CHANCERY COURTS. 
Administration of estates, §§91-7-1 to 
91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
Adoption. 

Petition for release of birth records, 
§93-17-221. 
Chancellors. 

Divorce proceedings, §93-5-17. 
Children and minors. 

Removal of disability of minority. 
Real estate transactions, §93-19-1. 
Clerks of court. 
Adoptions, recordkeeping, §93-17-31. 
Executors and administrators. 
Probate of creditor's claim, 

§91-7-149. 
Wages owed to decedent paid to 
clerk, §91-7-327. 
Guardian appointee when other not 

qualified, §93-13-21. 
Trusts, filing with, §91-9-7. 
Divorce proceedings, §§93-5-1 to 
93-5-33. 
See DIVORCE. 
Guardian and ward. 
Appointment of guardian, §93-13-13. 
General guardians, §93-13-15. 
Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Intestate succession. 
Judgment of distribution, §§91-1-29, 

91-1-31. 
Petition of heir for recognition, 
§91-1-27. 
Jurisdiction. 

Wills, probate, §91-7-1. 
Name changes, §93-17-1. 
Termination of parental rights, 

§§93-15-101 to 93-15-111. 
Trusts and trustees. 
Jurisdiction over resignation of 
trustee, §91-9-211. 
Wills. 
Generally. 
See WILLS. 



CHANGE OF NAME. 
Jurisdiction of chancery court, 

§93-17-1. 
Paternity proceedings. 

Surname of child, §93-9-9. 

CHARITABLE TRUSTS, §§91-9-401 to 

91-9-411. 
Amendment of instrument to avoid 

applicability of certain 

provisions, §91-9-407. 
Applicability of provisions, §91-9-405. 
Distributions to avoid tax, §91-9-403. 
Family trust preservation act, 

§§91-9-501 to 91-9-511. 
Powers of courts and attorney 

general, §91-9-409. 
Prohibited acts, §91-9-401. 
References to federal tax code, 

§91-9-411. 
Removal of trustee, §§91-9-301 to 

91-9-305. 

CHARITIES. 
Donated food. 

Definitions, §95-7-1. 
Distribution by charity or nonprofit 
organization. 
Exempt from liability, §95-7-5. 
Donors exempt from liability, §95-7-3. 
Food chapter applicable to, §95-7-7. 
Labeling of food by charity or 
nonprofit organization. 
Not for resale, no liability, §95-7-9. 
Sale of food by charity or nonprofit 
organization prohibited, §95-7-11. 
Food donations to charitable or 
nonprofit organization. 
Tort liability exemption, §§95-7-1 to 
95-7-13. 

CHILD ABUSE AND NEGLECT. 
Children's trust fund, §§93-21-301 to 

93-21-311. 
Child support. 

Support determination continued to 
investigate, §93-11-65. 
Divorce proceedings. 

Custody determination continued to 
investigate, §93-5-23. 
Domestic violence generally, 
§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 
Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
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CHILD ABUSE AND NEGLECT 

—Cont'd 
Domestic violence shelters, 

§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
Termination of rights of unfit 
parents. 
General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 

CHILD CUSTODY. 
Adoption contest. 

Placement when adoption not granted, 
§93-17-8. 
Annulment of marriage, §93-7-7. 
Attorneys' fees. 

Family violence allegation. 
Unfounded and proof lacking, 
§93-5-24. 
Best interests of child, §93-5-23. 

Joint custody, §§93-5-24, 93-11-65. 
Divorce proceedings. 
Authority to order, §93-5-23. 
Possible custody awards, §93-5-24. 
Domestic violence. 

Parent with history of family violence. 
Custody not in best interest of child, 
§93-5-24. 
Third-party custody. 

Exclusion of natural grandparents, 
§93-5-24. 
Fees for home-studies, §93-17-12. 
Grandparents. 
Third-party custody. 

Exclusion of natural grandparents, 
§93-5-24. 
Grandparents' visitation rights, 

§§93-16-1 to 93-16-7. 
Guardian and ward. 
Award of custody to one parent when 
separated, §93-13-3. 
Interstate child custody 
proceedings. 
General provisions, §§93-27-101 to 
93-27-402. 
See INTERSTATE CHILD 

CUSTODY PROCEEDINGS. 
Joint custody. 

Parent with history of family violence. 
Custody not in best interest of child, 
§93-5-24. 
Types of custody awarded, §93-5-24. 



CHILD CUSTODY —Cont'd 
Maternal custody. 

No presumption in favor of, §93-5-24. 
Presumptions. 

Parent with history of family violence. 
Custody not in best interest of child, 
§93-5-24. 
Records pertaining to child. 
Noncustodial access to, §§93-5-24, 
93-5-26. 
Uniform child custody jurisdiction 
and enforcement act, §§93-27-101 
to 93-27-402. 
See INTERSTATE CHILD CUSTODY 
PROCEEDINGS. 

CHILD CUSTODY JURISDICTION 
AND ENFORCEMENT ACT, 

§§93-27-101 to 93-27-402. 
See INTERSTATE CHILD CUSTODY 
PROCEEDINGS. 

CHILD PLACEMENT. 
Adoption. 

General provisions, §§93-17-1 to 
93-17-223. 
See ADOPTION. 
Interstate agreements for protection of 
children, §§93-17-101 to 
93-17-109. 
Homes for care of children, §93-17-9. 
Termination of parental rights, 
§§93-15-101 to 93-15-111. 

CHILD RAPE. 

Termination of parental rights. 

Grounds, §93-15-103. 

CHILDREN AND MINORS. 
Damages. 

Parental civil liability for malicious 
and willful acts, §93-13-2. 
Divorce. 

Married minors as parties to 
proceedings, §93-5-9. 
Domestic violence generally, 
§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 
Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
Executors and administrators. 
Age requirement, §§91-7-35, 91-7-37. 
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CHILDREN AND MINORS —Cont'd 
Executors and administrators 

—Cont'd 
Letters of administration, eligibility, 

§91-7-65. 
Minor distributees, expenses for 

maintenance, §91-7-143. 
Year's support, §§91-7-135, 91-7-141. 
Gifts to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Guardian and ward, §§93-13-1 to 
93-13-281. 
See GUARDIAN AND WARD. 
Interstate family support. 
Generally, §§93-25-1 to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Minor parents initiating proceedings, 
§93-25-29. 
Intestate succession. 

Reopening of judgment, §91-1-31. 
Letters testamentary, age required 
for granting, §§91-7-35, 91-7-37. 
Marriage. 

Disability of minority removed for 

marital transactions, §93-19-11. 
Removal of disability of minority, 

§93-3-11. 
Underage applicant, §93-1-5. 
Paternity proceedings. 
General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 
Removal of disabilities of minority, 

§§93-19-1 to 93-19-15. 
Simultaneous death of parents, 

§§91-3-1 to 91-3-15. 
Termination of parental rights. 
General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 
Torts. 

Parental civil liability for malicious 
and willful acts, §93-13-2. 
Transfers to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
Trusts and trustees. 

Resignation of trustee, notice to 
parent, §91-9-209. 



CHILDREN BORN OUT OF 

WEDLOCK. 
Liability of father toward child born 
out of wedlock, §93-9-7. 
Deceased father, liability of estate, 

§93-9-13. 
Past due obligations, limitation on, 
§93-9-11. 
Paternity proceedings. 

General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 

CHILDREN'S TRUST FUND, 

§§93-21-301 to 93-21-311. 
Administration, §93-21-307. 
Approval of disbursements, 

§93-21-305. 
Criteria for proposals seeking funds, 

§93-21-311. 
Human services department, 

administration of fund, 

§93-21-307. 
Legislative intent, §93-21-303. 
Preferences for expenditures, 

§93-21-309. 
Sources of money, §93-21-305. 
Title of provisions, §93-21-301. 

CHILDREN'S TRUST FUND ACT OF 
1989, §§93-21-301 to 93-21-311. 

CHILD RESIDENTIAL HOMES. 
Placement after adoption, §93-17-9. 

CHILD SUPPORT. 
Administrative orders for income 

withholding, §93-11-105. 
Arrears. 

Income withholding, §93-11-103. 
Information to consumer reporting 

agency, §93-11-69. 
Judgment for, §93-11-71. 
Security of putative father for, 
§§93-5-23, 93-11-65. 
Conservators. 

Duty for support and maintenance of 
dependents, §93-13-263. 
Divorce proceedings, authority to 

order, §93-5-23. 
Executors and administrators. 
Year's support. 

Court apportionment, §91-7-141. 
Set aside from inventory, §91-7-135. 
Family trust preservation act. 
Money for education and support of 
beneficiary, §91-9-505. 
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CHILD SUPPORT —Cont'd 
Father's obligations generally, 

§93-9-7. 
Determination of paternity, §93-9-9. 
Estate when father deceased, §93-9-13. 
Limitation of past due amounts, 

§93-9-11. 
Order of filiation, §93-9-29. 
Foreign support orders. 
Authority to modify, §93-25-108. 
Voluntary order of withholding, 
§93-12-17. 
Guardian to allow for, §93-13-35. 
When ward has parent, §93-13-37. 
Human services department. 
Income withholding orders. 
Administrative orders, §93-11-105. 
Income withholding orders, 
§§93-11-101 to 93-11-119. 
Administrative orders, §93-11-105. 
Change of circumstances, notice 

required, §93-11-115. 
Construction and interpretation of 

provisions, §93-11-119. 
Definitions, §93-11-101. 
Employer's duties to comply, 

§93-11-111. 
Entry of order, §93-11-103. 
Failure to comply, §93-11-117. 
Foreign orders, §§93-11-116, 93-12-17, 

93-25-108. 
Fraudulent transfers to avoid 

payment, §93-11-118. 
Human services department. 

Administrative orders, §93-11-105. 
Maximum withholding, §93-11-111. 
Modification of order, §93-11-113. 
Past due support to trigger 

withholding, §93-11-103. 
Records of payments, §93-11-115. 
Interstate family support. 
General provisions, §§93-25-1 to 
93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Jurisdiction of court, §93-11-65. 
Jurisdiction over nonresidents, 

§93-11-67. 
Liens. 
Judgment for overdue child support, 
§93-11-71. 
Lotteries. 

Enforcement of judgment for overdue 
support. 
Interception and seizure of 
winnings, §93-11-71. 



CHILD SUPPORT —Cont'd 
Parentage determination. 

Temporary support awarded pending, 
§93-11-65. 
Past due support. 

Income withholding, §93-11-103. 
Information to consumer reporting 

agency, §93-11-69. 
Judgment for, §93-11-71. 
Security of putative father for, 
§§93-5-23, 93-11-65. 
Paternity proceedings. 
Establishment of paternity. 

Limitation on recovery from father, 
§93-9-11. 
General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 
Security of mother for, §93-9-35. 
Remedies to obtain, §93-11-65. 
Social security numbers used to 

locate parents, §93-11-64. 
Suspension of licenses, permits or 
registrations for nonpayment, 
§§93-11-151 to 93-11-163. 
Agreements for payment, §93-11-157. 
Appeal by licensee, §93-11-157. 
Applicability of provisions, §93-11-151. 
Attorney authority to submit 
information, §93-11-155. 
Collection of information on licensee, 

§93-11-155. 
Court orders to suspend licenses, 

§93-11-163. 
Definitions, §93-11-153. 
Governing authority, §93-11-157. 
Interagency agreements, §93-11-159. 
Notification to licensing entity to 
suspend license, §93-11-157. 
Rules and regulations, §93-11-161. 
Temporary support. 
Award pending determination of 
parentage, §93-11-65. 
Termination of obligation. 

Support ordered as part of divorce 
decree, §93-5-23. 
Uniform interstate family support 
act. 
General provisions, §§93-25-1 to 
93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Voluntary child support orders, 
§§93-12-17, 93-12-19. 
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CHILD VISITATION. 
Domestic violence. 

Parent with history of family violence. 
Condition of award of visitation, 
§93-5-24. 
Grandparents' visitation rights, 

§§93-16-1 to 93-16-7. 

CHIROPRACTORS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

CHOICE OF LAW. 
Domestic violence. 

Interstate enforcement of protective 
orders. 
Cumulative nature of remedies, 
§93-22-15. 
Interstate family support. 
Governing law, §93-25-31. 
Registration of orders, §93-25-87. 

CHURCHES. 

Marriage solemnization, §§93-1-17, 
93-1-19. 

CIRCUIT COURTS. 
Clerks. 

Marriage license issuance, §93-1-5. 
Marriage records custodian, §93-1-23. 
Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

CIVIL PROCEDURE. 
Actions. 

Generally. 
See ACTIONS. 

CIVIL TRESPASS, §§95-5-10 to 
95-5-29. 

CLAIMS AGAINST ESTATES. 
Decedents' estates generally. 

See DECEDENTS' ESTATES. 
Executors and administrators, 

§§91-7-145 to 91-7-167. 
See EXECUTORS AND 
ADMINISTRATORS. 

CLERGY. 

Marriage solemnization, §§93-1-17, 
93-1-19. 

CLERKS OF COURT. 

Guardians of incompetent persons. 

Guardian not qualifying, §93-13-129. 



CLOSED HEARINGS. 
Divorce proceedings, §93-5-21. 

CLUBS. 

Operating gaming device. 

Common nuisance, abatement by writ 

of injunction, §95-3-25. 
Pony clubs. 

Tort liability exemption for equine 

activities, §§95-11-1 to 95-11-7. 

COCAINE. 

Controlled substances. 

Abatement of nuisances generally, 
§§95-3-1 to 95-3-29. 
See NUISANCES. 

CODICILS. 

Execution of will or codicil, §91-5-1. 
Holographic writings. 

Authentication by affidavits, §91-7-10. 
Revocation of will by, §91-5-3. 
Wills generally, §§91-5-1 to 91-5-35. 

See WILLS. 

COHABITATION. 

Domestic violence generally, 

§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 

Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
Marriage. 

Noncompliance with license 
requirement. 
Validity of solemnized marriage 
followed by cohabitation, 
§93-1-9. 
Persons divorced for incest, §93-5-29. 

COMMERCIAL DRIVERS' 

LICENSES. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

COMMON-LAW MARRIAGES. 
Post-1956 statutory abolition, 

§93-1-13. 
Pre-1956 validity, §93-1-15. 

COMMUNICABLE DISEASES. 
Marriage. 

Blood test required, §93-1-5. 
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COMPACTS. 
Adoption. 

Interstate agreements for protection of 
children, §§93-17-101 to 
93-17-109. 

COMPLAINTS. 

Annulment of marriage, §93-7-9. 
Divorce, §§93-5-7, 93-5-11. 
Nuisance abatement, §95-3-7. 

COMPROMISE AND SETTLEMENT. 
Executors and administrators. 

Accounting of administrators 

generally, §§91-7-277 to 91-7-309. 
See EXECUTORS AND 
ADMINISTRATORS. 
County administrator, §91-7-81. 
Sheriff administrator, §91-7-83. 
Temporary administrator, settling of 
accounts, §91-7-59. 
Guardians. 
Claims against estate of ward, 
§93-13-59. 
Paternity of child, §93-9-49. 

CONFIDENTIALITY OF 

INFORMATION. 
Adoption and foster placement, 

§93-17-25. 
Adoption confidentiality act, 

§§93-17-201 to 93-17-223. 
See ADOPTION. 
Adoption supplemental benefits, 

§93-17-63. 
Domestic violence reports, §93-21-25. 
Domestic violence shelters. 

Employee adherence to confidentiality 
required for funding, §93-21-107. 
Records, §93-21-109. 
Interstate family support. 

Identifying information of parties, 
§93-25-49. 

CONFLICT OF LAWS. 
Child support. 

License suspension for failure to pay, 
§93-11-157. 
Power of appointment, release, 

§91-15-21. 
Trusts and trustees. 

Resignation of trustee, courts' powers 
not affected, §91-9-213. 

CONFLICTS OF INTEREST. 
Wills. 

Devise to witness, §91-5-9. 

CONSENT. 
Adoption, §93-17-5. 



CONSENT —Cont'd 
Divorce for irreconcilable 
differences. 

Consent to divorce and decision of 
other issues, §93-5-2. 
Interstate family support. 

Continuing exclusive jurisdiction of 

court, §93-25-17. 
Submission to jurisdiction, §93-25-9. 

CONSERVATORS, §§93-13-251 to 

93-13-267. 
Appointment hearing, §93-13-253. 
Evidence presented, §93-13-255. 
Guardian ad litem appointed for 
hearing, §93-13-255. 
Appointment petition, §93-13-251. 
Costs, §93-13-257. 
Discharge or resignation of 
conservator, §93-13-267. 
Executors and administrators. 
Person under legal disability, 

conservator as administrator, 
§91-7-69. 
Limitation of powers of person 
under conservatorship, 
§93-13-261. 
Powers and duties, §93-13-259. 
Restoration of person under 

conservatorship, §93-13-265. 
Support and maintenance of 
dependents, §93-13-263. 

CONTEMPT. 

Child support income withholding. 

Payor failure to comply, §93-11-117. 
Domestic violence. 

Violation of protective order, 
§93-21-21. 
Executors and administrators. 

Failure to present account, §91-7-283. 
Nuisance abatement. 

Violation of order or injunction, 
§95-3-19. 
Paternity proceedings. 

Failure to provide security, §93-9-33. 

CONTEST OF WILL. 
Probate contest, §§91-7-21 to 91-7-29. 
Real property as part of estate, 
probate of will, §91-5-35. 

CONTINUANCES. 
Child custody. 

Allegations of physical or sexual abuse 

of child, §93-5-23. 
Child support. 
Allegations of physical or sexual abuse 

of child, §93-11-65. 
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CONTRACTS. 

Adoption supplemental benefits law. 

Adoptive family and department of 
human services, §93-17-61. 
Equine activities. 

Warnings required for tort immunity, 
§95-11-7. 
Husband and wife. 

Restrictions on contracts between, 
§93-3-7. 
Transfers to minors. 

Claim against property arising from 
contract, §91-20-35. 

CONTROLLED SUBSTANCES. 
Nuisances. 

Abatement generally, §§95-3-1 to 
95-3-29. 
See NUISANCES. 
Definition of nuisance, §95-3-1. 

CONVERSION. 

Executors and administrators. 

Removal of property from state, 
§91-7-257. 

CONVEYANCES. 

Executors and administrators. 

Deeds to convey real property, 
§91-7-223. 
Husband and wife. 

Validity of transfers between, §93-3-9. 

CORPORATIONS. 
Fiduciary security transfers, 

§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Principal and income law. 

Distributions of stock or dividends, 
§91-17-13. 

COSMETOLOGISTS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

COSTS. 

Adoption proceedings, §93-17-19. 

Bonds, surety. 

Generally. 
See BONDS, SURETY. 
Child custody. 
Allegations of physical or sexual abuse 
of child unfounded, §93-5-23. 
Conservator appointment, 
§93-13-257. 



COSTS —Cont'd 
Domestic violence. 

Petition for protection. 
Assessment of costs against abuser, 
§93-21-7. 
Interstate child custody 
proceedings. 
Costs, fees and expenses. 
Assessment against respondent, 

§93-27-317. 
Award to prevailing party, 
§93-27-312. 
Interstate family support, §93-25-51. 
Nuisance abatement, §95-3-13. 
Paternity proceedings. 

Blood and genetic tests, §§93-9-23, 

93-9-25. 
Taxation to defendant, §93-9-45. 
Trespass, civil. 
Trees, cutting, §95-5-10. 

COTTON. 
Seed-cotton. 

Cottonseed sacks, §95-5-13. 
Trespass, civil. 

Taking cottonseed sacks, §95-5-13. 

COTTONSEED. 
Sacks, taking, §95-5-13. 

COUNTIES. 

Executors and administrators. 

County administrator, §§91-7-73 to 
91-7-81. 

COUNTY ATTORNEYS. 
Domestic violence shelters. 

Duties upon receiving report of 
criminal domestic violence, 
§93-21-113. 
Nuisance abatement. 

Enforcement, §95-3-21. 
Paternity prosecutions, §93-9-43. 

COVERTURE. 
Abolished, §93-3-1. 

CREDITORS AND DEBTORS. 
Administration of decedents' estates. 

Application by creditor for sale of 

property, §91-7-195. 
Claims against estate generally, 
§§91-7-145 to 91-7-167. 
See EXECUTORS AND 
ADMINISTRATORS. 
Granting letters of administration to 

creditors, §91-7-63. 
Insolvent estates, §91-7-263. 
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CREDITORS AND DEBTORS 

—Cont'd 
Administration of decedents' estates 

—Cont'd 
Renewal of debts of decedent, 

§91-7-227. 
Sale of personal property to pay debts, 

§§91-7-175 to 91-7-185. 
Sale of real estate to pay debts, 

§§91-7-187 to 91-7-225. 
Sale or settlement of claim, §91-7-229. 
Successor of decedent, payment to for 

debts owed estate, §91-7-322. 
Temporary administrators, payment of 
debts to, §91-7-57. 
Guardian's claims against estate, 

§93-13-59. 
Husband's liability for property and 

income of wife, §93-3-13. 
Intestate succession. 

Exempt property, when liable for debts 
of decedent, §91-1-21. 
Wills. 

Creditor as witness, §91-5-13. 

CRIMES AND OFFENSES. 
Adoption supplemental benefits. 

Disclosures, §93-17-63. 
Child abuse and neglect. 
General provisions. 
See CHILD ABUSE AND 
NEGLECT. 
Domestic violence. 
Shelters. 
Reporting criminal domestic 
violence, §93-21-113. 
Violation of protective order, 
§93-21-21. 
Fines. 

See FINES. 
Interstate agreements for protection 
of children. 
Medicaid claims, §93-17-107. 
Marriage. 

Issuance of license after hours, 

§93-1-11. 
Noncompliant issuance of license, 

§93-1-5. 
Solicitation of marriage ceremony, 
§93-1-25. 
Nuisance abatement. 
Violation of order or injunction, 
§95-3-19. 
Nuisances, unauthorized gaming 
activities. 
Failure to provide surety bond, 
§95-3-25. 



CRIMES AND OFFENSES —Cont'd 
Vandalism. 

See VANDALISM. 

CROPS. 

Executors and administrators, right 

to sell or cultivate, §§91-7-169, 

91-7-171. 
Nuisance action against agricultural 

operation. 
Immunity, §95-3-29. 

CURTESY ABOLISHED, §93-3-5. 

CUTTING TREES WITHOUT 

CONSENT OF OWNER, §95-5-10. 



D 



DAMAGES. 

Child support income withholding. 

Payor failure to comply, §93-11-117. 
Cutting trees without consent of 

owner, §95-5-10. 
Immunity from liability. 
Generally. 
See IMMUNITY. 
Parental liability for property 

damage by minor child, §93-13-2. 
Setting fire to lands of another, 

§95-5-25. 
Trespass, civil. 

Boats, loosening or taking, §95-5-13. 
Boxing pine trees, §95-5-15. 
Burning land or on land of another, 

§95-5-25. 
Gates or fences, opening or leaving 

open, §95-5-23. 
Trees, cutting, §95-5-10. 

DEADBEAT PARENTS. 

Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

DEATH. 

Child subject of paternity 

proceeding, §93-9-75. 
Mother of child, effect on paternity 

proceedings, §§93-9-71, 93-9-73. 
Paternity proceedings. 

Death of child, effect on proceeding, 

§93-9-75. 
Death of mother. 

Dying declarations, §93-9-73. 
Effect on proceeding, §93-9-71. 
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DEATH —Cont'd 
Simultaneous death, §§91-3-1 to 

91-3-15. 
Transfer-on-death security accounts. 

Death of beneficiary, §91-21-21. 
Death of owner, ownership after, 
§91-21-15. 
Transfers to minors. 

Custodian, effect on validity of 

transfer, §91-20-23. 
Custodian, successor, §91-20-37. 
Uniform simultaneous death law, 
§§91-3-1 to 91-3-15. 

DEATHBED WILLS. 

Execution, §91-5-15. 

Summons of interested parties, 

§91-5-17. 
Time for reducing to writing, 

§91-5-19. 

DEBTORS AND CREDITORS. 
Executors and administrators. 

Application by creditor for sale of 

property, §91-7-195. 
Claims against estate generally, 

§§91-7-145 to 91-7-167. 
See EXECUTORS AND 
ADMINISTRATORS. 
Granting letters of administration to 

creditor, §91-7-63. 
Insolvent estates, §91-7-263. 
Notice to file claims, §91-7-145. 
Renewal of debts of decedent, 

§91-7-227. 
Sale of personal property to pay debts, 

§§91-7-175 to 91-7-185. 
Sale of real property to pay debts, 

§§91-7-187 to 91-7-225. 
Sale or settlement of claim, §91-7-229. 
Successor to decedent, payment to for 

debts owed to estate, §91-7-322. 
Temporary administrators, payment 

to, §91-7-57. 
Family trust preservation act. 

Discretionary payments to beneficiary, 

§91-9-507. 
Guardians. 

Claims against estate of ward, 

§93-13-59. 
Husband and wife. 

Liability of husband for property and 

income of wife, §93-3-13. 
Intestate succession. 

Exempt property, when liable for debts 

of decedent, §91-1-21. 



DEBTORS AND CREDITORS 

—Cont'd 
Transfers to minors. 

Debtor transferring for benefit of 
minor, §91-20-15. 
Wills. 

Creditor as witness, §91-5-13. 

DECEDENTS' ESTATES. 

Child support, collection from estate 

of father, §93-9-13. 
Descent and distribution. 

General provisions, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 
Executors and administrators. 
General provisions, §§91-7-1 to 
91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
Fiduciary investments, §§91-13-1 to 

91-13-11. 
Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Gifts to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Powers of appointment. 
Release of powers, §§91-15-1 to 
91-15-21. 
Simultaneous death, §§91-3-1 to 

91-3-15. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Trusts and trustees. 

General provisions, §§91-9-1 to 
91-9-511. 
See TRUSTS AND TRUSTEES. 
Uniform principal and income law. 
General provisions, §§91-17-1 to 
91-17-31. 
See PRINCIPAL AND INCOME 
LAW. 
Uniform simultaneous death law, 
§§91-3-1 to 91-3-15. 
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DECEDENTS' ESTATES —Cont'd 
Uniform transfer-on-death security 
registration act. 

General provisions, §§91-21-1 to 
91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Wills. 

General provisions, §§91-5-1 to 
91-5-35. 
See WILLS. 

DEEDS OF TRUST. 

See MORTGAGES AND DEEDS OF 
TRUST. 

DEFAMATION, §§95-1-1 to 95-1-5. 
Broadcasts by radio or television 
stations, §95-1-3. 

Opportunity for retraction, §95-1-5. 
Insults actionable, §95-1-1. 
Newspapers. 

Opportunity for retraction, §95-1-5. 

DEFENSES. 
Domestic violence. 

Interstate enforcement of protective 
orders. 
Lack of validity as affirmative 
defense, §93-22-5. 
Interstate family support. 

Contest of registered order, §93-25-93. 

DEFINED TERMS. 
Abandoned. 

Interstate child custody proceedings, 
§93-27-102. 
Abuse. 

Domestic violence, §93-21-3. 

Domestic violence shelters, §93-21-101. 
Administrator. 

Executors and administrators, 
§91-7-331. 
Adoptee. 

Adoption confidentiality, §93-17-203. 
Adoption assistance state. 

Interstate protection of children, 
§93-17-103. 
Adult. 

Domestic violence, §93-21-3. 

Transfers to minors, §91-20-3. 
Agency. 

Adoption confidentiality, §93-17-203. 
Agricultural operation. 

Nuisances, §95-3-29. 
Apparently wholesome food. 

Food donations, §95-7-1. 



DEFINED TERMS —Cont'd 
Arrearage. 

Child support income withholding, 
§93-11-101. 
Assets. 

Executors and administrators, 
§91-7-91. 
Assignment. 

Fiduciary security transfers, §91-11-3. 
Beneficiary form. 
Transfer-on-death security accounts, 
§91-21-3. 
Benefit plan. 

Transfers to minors, §91-20-3. 
Birth parent. 

Adoption confidentiality, §93-17-203. 
Broker. 

Transfers to minors, §91-20-3. 
Chancellor in vacation. 

Divorce, §93-5-17. 
Charitable or nonprofit 
organization. 
Food donations, §95-7-1. 
Child. 
Adoption, §93-17-3. 
Adoption supplemental benefits, 

§93-17-55. 
Interstate child custody proceedings, 

§93-27-102. 
Interstate family support, §93-25-3. 
Child custody determination. 
Interstate child custody proceedings, 
§93-27-102. 
Child custody proceedings. 

Interstate child custody proceedings, 
§93-27-102. 
Child support order. 

Interstate family support, §93-25-3. 
Claim. 

Intestate distribution to illegitimate 
children, §91-1-15. 
Claim of beneficial interest. 

Fiduciary security transfers, §91-11-3. 
Clerk of the court. 

Child support income withholding, 
§93-11-101. 
Commencement. 

Interstate child custody proceedings, 
§93-27-102. 
Conservator. 

Transfers to minors, §91-20-3. 
Consumer reporting agency. 

Overdue child support, §93-11-69. 
Corporation. 

Fiduciary security transfers, §91-11-3. 
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DEFINED TERMS —Cont'd 
Court. 

Child support income withholding, 

§93-11-101. 
Domestic violence, §93-21-3. 
Interstate child custody proceedings, 

§93-27-102. 
Transfers to minors, §91-20-3. 
Custodial property. 

Transfers to minors, §91-20-3. 
Custodian. 

Transfers to minors, §91-20-3. 
Dating relationship. 

Domestic violence, §93-21-3. 
Delinquency. 

Child support income withholding, 

§93-11-101. 
Child support, license suspension for 
failure to pay, §93-11-153. 
Devisee. 

Transfer-on-death security accounts, 
§91-21-3. 
Domestic violence shelter, 

§93-21-101. 
Donate. 

Food donations, §95-7-1. 
Donee. 

Release of power of appointment, 
§91-15-3. 
Duty of support. 

Interstate family support, §93-25-3. 
Educational programs. 

Children's trust fund, §93-21-309. 
Employer. 

Child support income withholding, 
§93-11-101. 
Engages in an equine activity. 
Equine activity tort immunity, 
§95-11-3. 
Entity. 

Child support, license suspension for 
failure to pay, §93-11-153. 
Environmental law. 

Trusts and trustees, §91-9-9. 
Equine. 

Equine activity tort immunity, 
§95-11-3. 
Equine activity. 

Equine activity tort immunity, 
§95-11-3. 
Equine activity sponsor. 
Equine activity tort immunity, 
§95-11-3. 
Equine professional. 

Equine activity tort immunity, 
§95-11-3. 



DEFINED TERMS —Cont'd 
Established date of operation. 

Nuisances, §95-3-29. 
Family or household member. 

Domestic violence, §93-21-3. 

Guardian and ward, §93-13-38. 
Fiduciary. 

Fiduciary security transfers, §91-11-3. 
Financial institution. 

Transfers to minors, §91-20-3. 
Foreign protection order. 

Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
Forestry activities. 

Nuisances, §95-3-29. 
Guardian. 

Nonresident guardians, §93-13-187. 
Heirs. 

Transfer-on-death security accounts, 
§91-21-3. 
Home state. 

Interstate child custody proceedings, 
§93-27-102. 

Interstate family support, §93-25-3. 
Illegitimate. 

Intestate distribution to illegitimate 
children, §91-1-15. 
Income. 

Child support income withholding, 
§93-11-101. 

Interstate family support, §93-25-3. 

Principal and income law, §91-17-7. 
Income beneficiary. 

Principal and income law, §91-17-3. 
Income withholding order. 

Interstate family support, §93-25-3. 
Inherent risks of equine activities. 

Equine activity tort immunity, 
§95-11-3. 
Initial determination. 

Interstate child custody proceedings, 
§93-27-102. 
Initiating state. 

Interstate family support, §93-25-3. 
Initiating tribunal. 

Interstate family support, §93-25-3. 
Intentional misconduct. 

Food donations, §95-7-1. 
Inventory value. 

Principal and income law, §91-17-3. 
Issuing court. 

Interstate child custody proceedings, 
§93-27-102. 
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DEFINED TERMS —Cont'd 
Issuing state. 

Interstate child custody proceedings, 
§93-27-102. 

Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 

Interstate family support, §93-25-3. 
Issuing tribunal. 

Interstate family support, §93-25-3. 
Joint custody. 

Divorce, §93-5-24. 
Joint legal custody. 

Divorce, §93-5-24. 
Joint physical custody. 

Divorce, §93-5-24. 
Law. 

Interstate family support, §93-25-3. 
Legal custody. 

Divorce, §93-5-24. 
Legal investment, §91-13-5. 
Legal representative. 

Transfers to minors, §91-20-3. 
License. 

Child support, license suspension for 
failure to pay, §93-11-153. 
Licensed adoption agency. 

Adoption confidentiality, §93-17-203. 
Licensee. 

Child support, license suspension for 
failure to pay, §93-11-153. 
Licensing entity. 

Child support, license suspension for 
failure to pay, §93-11-153. 
Livestock. 

Equine activity tort immunity, 
§95-11-3. 
Livestock or equine activity. 

Equine activity tort immunity, 
§95-11-3. 
Local beneficiaries. 

Removal of trustees, §91-9-301. 
Local unit of government. 

Sport-shooting ranges, §95-13-1. 
Majority of beneficiaries. 

Removal of trustees, §91-9-301. 
Member of the minor's family. 

Transfers to minors, §91-20-3. 
Minors. 

Transfers to minors, §91-20-3. 
Modification. 

Interstate child custody proceedings, 
§93-27-102. 



DEFINED TERMS —Cont'd 
Mutual foreign protection order. 

Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
Natural parents. 

Intestate distribution to illegitimate 
children, §91-1-15. 
Noncustodial parent. 

Overdue child support, §93-11-69. 
Nuisance, §95-3-1. 
Objects. 
Release of power of appointment, 
§91-15-3. 
Obligee. 

Child support income withholding, 

§93-11-101. 
Interstate family support, §93-25-3. 
Obligor. 

Child support income withholding, 

§93-11-101. 
Interstate family support, §93-25-3. 
Order for support. 

Child support income withholding, 

§93-11-101. 
Child support, license suspension for 
failure to pay, §93-11-153. 
Out of compliance with an order for 
support. 
Child support, license suspension for 
failure to pay, §93-11-153. 
Overdue support. 

Overdue child support, §93-11-69. 
Participant. 

Equine activity tort immunity, 
§95-11-3. 
Payor. 

Child support income withholding, 
§93-11-101. 
Person. 

Fiduciary security transfers, §91-11-3. 

Food donations, §95-7-1. 

Interstate child custody proceedings, 

§93-27-102. 
Nuisances, §95-3-1. 
Sport-shooting ranges, §95-13-1. 
Transfer-on-death security accounts, 

§91-21-3. 
Transfers to minors, §91-20-3. 
Person acting as a parent. 

Interstate child custody proceedings, 
§93-27-102. 
Personal representative. 
Transfer-on-death security accounts, 
§91-21-3. 
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DEFINED TERMS —Cont'd 
Personal representative — Cont'd 

Transfers to minors, §91-20-3. 
Petitioner. 

Interstate child custody proceedings, 
§93-27-102. 
Physical custody. 
Divorce, §93-5-24. 

Interstate child custody proceedings, 
§93-27-102. 
Place. 

Nuisances, §95-3-1. 
Power. 

Release of power of appointment, 
§91-15-3. 
Principal. 

Principal and income law, §91-17-7. 
Property. 

Release of power of appointment, 

§91-15-3. 
Transfer-on-death security accounts, 
§91-21-3. 
Protected individual. 
Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
Protection order. 

Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
Prudent man. 

Uniform trustees' powers, §91-9-103. 
Qualified volunteer. 

Tort immunity, §95-9-1. 
Rape crisis center, §93-21-115. 
Record. 

Interstate child custody proceedings, 
§93-27-110. 
Register. 

Interstate family support, §93-25-3. 
Transfer-on-death security accounts, 
§91-21-3. 
Registering entity. 

Transfer-on-death security accounts, 
§91-21-3. 
Registering tribunal. 

Interstate family support, §93-25-3. 
Release. 

Release of power of appointment, 
§91-15-3. 
Remainderman. 

Principal and income law, §91-17-3. 
Remedy. 

Intestate distribution to illegitimate 
children, §91-1-15. 



DEFINED TERMS —Cont'd 
Residence state. 

Interstate protection of children, 
§93-17-103. 
Respondent. 

Interstate child custody proceedings, 

§93-27-102. 
Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
Responding state. 

Interstate family support, §93-25-3. 
Responding tribunal. 

Interstate family support, §93-25-3. 
Security. 
Fiduciary security transfers, §91-11-3. 
Transfer-on-death security accounts, 
§91-21-3. 
Security account. 
Transfer-on-death security accounts, 
§91-21-3. 
Sport-shooting range. 
Liability exemption for noise pollution 
by, §95-13-1. 
Sports officials. 

Tort immunity, §95-9-3. 
Spousal support order. 

Interstate family support, §93-25-3. 
State. 

Interstate child custody proceedings, 

§93-27-102. 
Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
Successor. 
Executors and administrators, 
§91-7-322. 
Support enforcement agency. 

Interstate family support, §93-25-3. 
Support order. 

Interstate family support, §93-25-3. 
Transfer. 

Fiduciary security transfers, §91-11-3. 
Transfers to minors, §91-20-3. 
Transfer agent. 

Fiduciary security transfers, §91-11-3. 
Transferor. 

Transfers to minors, §91-20-3. 
Tribe. 

Interstate child custody proceedings, 
§93-27-102. 
Tribunal. 

Interstate enforcement of domestic 
violence protective orders, 
§93-22-3. 
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DEFINED TERMS —Cont'd 
Tribunal —Cont'd 

Interstate family support, §93-25-3. 
Trust company. 

Transfers to minors, §91-20-3. 
Trustee. 

Family trust preservation act, 
§91-9-501. 

Principal and income law, §91-17-3. 

Resignation and succession, §91-9-201. 

Uniform trustees' powers, §91-9-103. 
Trust instrument. 

Family trust preservation act, 
§91-9-501. 
Trusts. 

Family trust preservation act, 
§91-9-501. 

Removal of trustees, §91-9-301. 

Uniform trustees' powers, §91-9-103. 
Viable relationship. 

Grandparents' visitation rights, 
§93-16-3. 
Volunteer activity. 

Tort immunity, §95-9-1. 
Volunteer agency. 

Tort immunity, §95-9-1. 
Warrant. 

Interstate child custody proceedings, 
§93-27-102. 

DEGREES OF KINDRED. 

Intestate succession, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 

DELINQUENT CHILDREN. 
Parental civil liability for malicious 
and willful acts, §93-13-2. 

DENTISTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Domestic violence reporting, 
§93-21-23. 

DEPENDENT CHILDREN. 
Domestic violence generally, 

§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 

Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 



DEPOSITIONS. 
Interstate child custody 
proceedings. 

Taking testimony in another state, 
§93-27-111. 
Interstate family support. 
Rules of evidence applicable, 
§93-25-57. 
Paternity proceedings. 

Pregnancy of the mother, §93-9-19. 
Wills, probate of. 

Testimony of absent witness, §91-7-11. 

DEPOSITS. 

Fiduciary investment in FDIC or 
FSLIC insured accounts, 

§91-13-6. 

DESCENT AND DISTRIBUTION, 

§§91-1-1 to 91-1-31. 

DESERTION AND NONSUPPORT. 
Divorce grounds, §93-5-1. 
Interstate family support. 

General provisions, §§93-25-1 to 
93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Termination of parental rights. 
General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 

DEVASTAVIT. 

Executors and administrators. 

Suit against surety, §91-7-313. 

DEVTSAVIT VEL NON. 
Will probate contest, §§91-7-21 to 
91-7-29. 

DICE. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

DIETITIANS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

DISABLED PERSONS. 
Adoption supplemental benefits. 

Continuation of benefits, §93-17-67. 

DISCIPLINARY ACTIONS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
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DISCIPLINARY ACTIONS —Cont'd 
Executors and administrators. 

Revocation of administration. 
Grant of letters testamentary, 

§91-7-87. 
Nonresident administrators, 
§91-7-89. 
Professions and occupations. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

DISCOVERY. 

Executors and administrators. 

Inventory withheld or concealed, 
§91-7-103. 
Interstate family support. 

Assistance from tribunal of other 
state, §93-25-61. 

DISCRIMINATION. 
Domestic violence shelters. 

Ineligibility for funding, §93-21-107. 

DISINHERITANCE OF SPOUSE, 

§91-5-27. 

DISTRICT ATTORNEYS. 
Domestic violence shelters. 

Duties upon receiving report of 
criminal domestic violence, 
§93-21-113. 
Nuisance abatement. 

Enforcement, §95-3-21. 
Paternity prosecutions, §93-9-43. 

DISTURBING THE PEACE. 
Words calculated to lead to breach. 

Actionable, §95-1-1. 

DIVORCE, §§93-5-1 to 93-5-33. 
Annulment of marriage, §§93-7-1 to 

93-7-13. 
See ANNULMENT OF MARRIAGE. 
Chancellor in vacation, §93-5-17. 
Children, rendering illegitimate, 

§93-5-25. 
Cohabitation between divorced 

persons, §93-5-29. 
Complaint, §93-5-7. 

Filing, §93-5-11. 
Denial for recrimination of party 

not required, §93-5-3. 
Exclusion of persons from 

courtroom, §93-5-21. 
Grounds, §93-5-1. 
Guardian ad litem for incompetent 

defendant, §93-5-13. 



DIVORCE —Cont'd 
Guardian for insane spouse, 

bringing action, §93-5-15. 
Irreconcilable differences, §93-5-2. 
Award of joint custody preferred, 
§93-5-24. 
Jurisdiction of chancery courts, 

§93-5-5. 
Marital rights cease, §93-5-27. 
Minors bringing or defending 

action, §93-5-9. 
Offended spouse remaining in 

domicile, §93-5-4. 
Open court hearing required, 

§93-5-17. 
Prohibition on re-marriage, §93-5-25. 
Report on statistics of divorces, 

§93-5-33. 
Revocation of divorce decree, 

§93-5-31. 
Witnesses summoned to trial, 

§93-5-19. 

DNA. 

Paternity proceedings. 

Costs of genetic tests, §93-9-25. 
Experts to administer and interpret 

genetic tests, §93-9-23. 
Order to submit to genetic testing, 

§93-9-21. 
Presumption of probability of 

paternity, §93-9-27. 

DOCKETS. 
Adoption. 

References to names of parent and 
child, §93-17-29. 

DOCUMENTARY EVIDENCE. 
Interstate family support. 

Rules of evidence applicable, 
§93-25-57. 

DOGS. 

Killing dog chasing or killing 
livestock or poultry, §95-5-19. 
Liability of owner of dog for loss 

suffered, §95-5-21. 
Right of owner of livestock or poultry 
to kill dog, §95-5-19. 
Trespass by killing livestock, 
poultry, etc. 
Liability for killing dog, §95-5-19. 
Liability of dog owner for damages, 
§95-5-21. 

DOMESTIC RELATIONS. 
Alimony. 

See ALIMONY. 
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DOMESTIC RELATIONS —Cont'd 
Husband and wife. 

See HUSBAND AND WIFE. 
Interstate child custody 
proceedings. 

General provisions, §§93-27-101 to 
93-27-402. 
See INTERSTATE CHILD 

CUSTODY PROCEEDINGS. 
Uniform child custody jurisdiction 
and enforcement act. 
General provisions, §§93-27-101 to 
93-27-402. 
See INTERSTATE CHILD 

CUSTODY PROCEEDINGS. 

DOMESTIC VIOLENCE, §§93-21-1 to 

93-21-29. 
Child custody. 

Parent with history of family violence. 
Custody not in best interest of child, 
§93-5-24. 
Children's trust fund, §§93-21-301 to 

93-21-311. 
Child visitation. 

Parent with history of family violence. 
Condition of award of visitation, 
§93-5-24. 
Consent agreements. 
Protective orders generally, §§93-21-13 
to 93-21-21. 
Counseling or treatment. 
Adult victims of family or domestic 
violence. 
Condition of award of visitation, 
§93-5-24. 
Definitions, §93-21-3. 

Interstate enforcement of protection 
orders, §93-22-3. 
Emergency response, §93-21-28. 
Ex parte proceedings, §93-21-13. 
Full faith and credit. 

Foreign domestic violence orders, 
§93-21-16. 
Immunity. 

Law enforcement activities, §93-21-27. 
Protective orders, §93-22-11. 
Reports of abuse, §93-21-23. 
Jurisdiction over proceedings, 

§93-21-5. 
Law enforcement activities. 
Emergency powers, §93-21-28. 
Immunity, §93-21-27. 
Protective orders, §93-22-7. 



DOMESTIC VIOLENCE —Cont'd 
Protective orders. 

Details of acts restrained. 

Orders to set forth, §§93-21-13, 
93-21-15. 
Duration, §93-21-17. 
Findings of fact. 

Orders to set forth, §§93-21-13, 
93-21-15. 
Foreign orders. 

Full faith and credit, §93-21-16. 
Petition for protection, §93-21-7. 
Contents, §93-21-9. 
Hearings, §93-21-11. 
Relief included, §93-21-15. 
Temporary orders, §93-21-13. 
Violation, §93-21-21. 
Protective orders, uniform 

interstate enforcement, §§93-22-1 
to 93-22-17. 
Agency responsibility, §93-22-9. 
Certified copy of registered order, 

§93-22-9. 
Citation of act, §93-22-1. 
Cumulative nature of remedies, 

§93-22-15. 
Custody and visitation orders, 

§93-22-5. 
Definitions, §93-22-3. 
Filing with multiple registries, 

§93-22-9. 
Judicial enforcement, §93-22-5. 
Law enforcement officers, §§93-22-7, 

93-22-11. 
Mutual foreign protective order, 

§93-22-5. 
Nonjudicial enforcement, §93-22-7. 
Process of registration, §93-22-9. 
Registration and filing, §§93-22-7, 

93-22-9. 
Severability clause, §93-22-17. 
Short title, §93-22-1. 
Transitional provisions, §93-22-13. 
Validity of order, §93-22-5. 
Real property not affected by order, 

§93-21-17. 
Reports of abuse. 

Confidentiality, §93-21-25. 
Immunity for reporting, §93-21-23. 
Shelters, §§93-21-101 to 93-21-117. 
Spousal testimonial privilege not 

applicable, §93-21-19. 
Supplemental nature of provisions, 

§93-21-29. 
Temporary orders, §93-21-11. 
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DOMESTIC VIOLENCE —Cont'd 
Title of provisions, §93-21-1. 

DOMESTIC VIOLENCE SHELTERS, 

§§93-21-101 to 93-21-117. 
Confidentiality of records, 

§93-21-109. 
Definitions, §93-21-101. 
Eligibility for state funding. 
Factors for state to consider, 

§93-21-105. 
Shelter operational requirements, 
§93-21-107. 
Municipal donations, §93-21-115. 
Plea bargaining rights of criminal 

offender, §93-21-113. 
Program establishment, §93-21-103. 
Report of criminal acts of domestic 

violence, §93-21-113. 
Report of statistics, §93-21-111. 
Victims of domestic violence fund, 
§93-21-117. 

DONATIONS. 
Food donations. 

Tort liability exemption, §§95-7-1 to 
95-7-13. 
Tort liability exemption, §§95-7-1 to 
95-7-13. 

DOWER ABOLISHED, §93-3-5. 

DRESSAGE. 

Tort liability for equine activities, 

§§95-11-1 to 95-11-7. 

DRIVERS' LICENSES. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

DRUG ABUSE. 

See ALCOHOL AND DRUG ABUSE. 

DRUGS. 
Nuisances. 

Abatement generally, §§95-3-1 to 
95-3-29. 
See NUISANCES. 
Definition of nuisance, §95-3-1. 



E 



EDITORIALS. 

Newspapers, radio or television. 

Defamatory statement published in or 
uttered, §95-1-5. 



EDUCATIONAL GIFTS. 
Food donations to charitable or 
nonprofit organization. 

Tort liability exemption, §§95-7-1 to 
95-7-13. 
EDUCATIONAL TRUSTS. 
Removal of trustee, §§91-9-301 to 

91-9-305. 
ELECTIONS. 
Candidates. 
Defamatory statements as to 
candidate for public office. 
Correction or retraction prior to suit, 

§95-1-5. 
Liability of radio or television 
station or network, §95-1-3. 
ELECTIVE SHARE OF SPOUSE. 
Amount of share, §91-5-25. 
Devise as bar, §91-5-23. 
No provision for spouse in will, 

§91-5-27. 
Renunciation of will, §91-5-25. 
Separate property, §91-5-29. 
EMANCIPATED MINORS. 
Child support. 
Termination of obligation, §§93-5-23, 
93-11-65. 
Guardianship, termination when 
minor reaches certain age, 
§93-13-75. 
Removal of disability of minority, 
§§93-19-1 to 93-19-15. 
Decree, §93-19-9. 

Eighteen as age of majority, §93-19-13. 
Hearing, §93-19-7. 
Married minors, §93-19-11. 
Petition by minor. 

Defendants to petition, §93-19-3. 
When defendants not necessary, 
§93-19-5. 
Physiological training for certain 

professions, §93-19-15. 
Real property interests, §93-19-1. 
EMBEZZLEMENT. 
Executors and administrators. 

Liability of administrator, §91-7-249. 
ENCUMBRANCES. 
Mortgages and deeds of trusts. 
See MORTGAGES AND DEEDS OF 
TRUST. 
ENGINEERS. 

Child support enforcement. 
Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
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ENVIRONMENTAL QUALITY. 
Trustees, powers regarding 
compliance, §91-9-9. 

EQUINE TORT LIABILITY 

EXEMPTION, §§95-11-1 to 95-11-7. 
Definitions, §95-11-3. 
Legislative intent, §95-11-1. 
Limitation of immunity, §95-11-5. 
Warning sign requirements, §95-11-7. 

EQUITY. 

Jurisdiction of chancery courts. 

Trustee removal, §91-9-305. 

EVIDENCE. 

Conservator appointment hearing, 

§93-13-255. 
Domestic violence. 

Interstate enforcement of protective 
orders. 
Prima facie case for validity, 
§93-22-5. 
Interstate child custody 
proceedings. 
Physical custody of child. 
Burden of proof against custody, 
§93-27-310. 
Taking testimony in another state. 
Electronic transmission of 
documentary evidence, 
§93-27-111. 
Interstate family support. 

Rules of evidence, §93-25-57. 
Nuisance abatement. 
Admissible evidence in abatement 
hearing, §95-3-13. 
Paternity proceedings. 

Death of mother, dying declarations 

admissible, §93-9-73. 
Evidence of paternity, §93-9-9. 
Testimony, sexual intercourse with 
mother, §93-9-21. 
Presumptions. 
General provisions. 
See PRESUMPTIONS. 
Wills. 

Probate as evidence of validity, 
§91-7-27. 

EXECUTION OF INSTRUMENTS. 
Wills, §91-5-1. 

EXECUTORS AND 

ADMINISTRATORS, §§91-7-1 to 

91-7-331. 
Accounting of administrator. 

Attorneys' fees payable, §91-7-281. 



EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Accounting of administrator — Cont'd 
Failure to present and settle, 

§91-7-283. 
Final settlement of account. 
Compensation of administrator, 

§91-7-299. 
Delay by administrator, §91-7-307. 
Falsity of account, claims of, 

§91-7-309. 
Hearing and decree, §91-7-297. 
Heir presenting claim before or after 

settlement, §91-7-303. 
Presentation, §91-7-291. 
Statement of parties, §91-7-293. 
Summons of interested parties, 
§91-7-295. 
Periodic accounting, §91-7-277. 
Temporary administrator, settlement, 

§91-7-59. 
Vouchers for disbursements, §91-7-279. 
Actions. 

Accruing during course of 

administration, §91-7-231. 
Administrator appointed to conduct, 

§91-7-61. 
Between administrators, §91-7-247. 
Defense by any interested party, 

§91-7-245. 
Embezzlement by administrator, 

§91-7-249. 
Foreign administrators, §91-7-259. 
Insolvent estate. 
Actions barred after decree of 

insolvency, §91-7-275. 
Non-abatement of actions against 
administrator, §91-7-273. 
Non-abatement of actions, §§91-7-227, 

91-7-241. 
Special pleading not required, 

§91-7-243. 
Survival of actions against 

administrator, §91-7-235. 
Survival of actions to administrator, 

§91-7-233. 
Time for bringing action against 

administrator, §91-7-239. 
Torts of administrator, §91-7-251. 
Administration with will annexed. 
Bond of administrator, §91-7-41. 

When not required, §91-7-45. 
Duties of administrator, §91-7-47. 
Execution of will by directions, 
§91-7-49. 
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EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Administration with will annexed 

—Cont'd 
Oath of administrator, §91-7-41. 
Procedure for granting, §91-7-39. 
Residuary legatee as administrator, 

§91-7-43. 
Rights of administrator, §91-7-47. 
Application of proceeds, duty of 

payee, §91-7-51. 
Assets of estate. 

Denned, §91-7-91. 
Bank acting in fiduciary capacity as 
executor or administrator. 
Bank or financial institution 

presenting account, §91-7-277. 
Final settlement, §91-7-291. 
Business of decedent, continuation, 

§91-7-173. 
Claims against estate, §§91-7-145 to 
91-7-167. 
Claim of administrator or executor, 

§91-7-163. 
Contest of claims, §91-7-165. 
Discharge of claim, §91-7-161. 
Liens against estate, §91-7-167. 
Limitation of actions, §§91-7-91, 
91-7-151. 
Registration tolls limitations period, 
§91-7-153. 
Notice and identification of creditors, 

§91-7-145. 
Payment of probated debts, §91-7-155. 
Probate of claims, §91-7-149. 
Sale or compromise, §91-7-229. 
Small estates. 
Notice by newspaper not required, 
§91-7-147. 
County administrators, §91-7-73. 
Letters granted to, §91-7-79. 
Oath and bond, §§91-7-75, 91-7-77. 
Vacation of office, §91-7-81. 
Crops, sale or cultivation of, 

§91-7-169. 
Death of administrator. 

Letters de bonis non, §91-7-69. 
Rights of administrator, §91-7-71. 
Debts owing to estate or decedent, 

§§91-7-322 to 91-7-329. 
Definition of "administrator, " 

§91-7-331. 
Descent and distribution. 
General provisions, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 



EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Devastavit against administrator, 

§91-7-313. 
Distribution of estate. 

Claim presented after expiration of 

letters, §91-7-303. 
Custodian for nonappearing parties, 

§91-7-321. 
Surviving spouse, §91-7-305. 
Embezzlement by administrator, 
§91-7-249. 
Suit for devastavit, §91-7-313. 
Encumbrance of real property. 
Hearing and decree, §91-7-215. 
Petition, §91-7-213. 
Renewal of encumbrances on property, 

§91-7-227. 
Sale of land encumbered. 

Surplus or deficiency of proceeds, 
§91-7-217. 
Vacation of encumbrance, §91-7-219. 
Farm lands, cultivation or lease, 

§91-7-171. 
Fiduciary duty of administrator, 

§91-7-253. 
Fiduciary investments, §§91-13-1 to 

91-13-11. 
Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Foreign administrators, actions by, 

§91-7-259. 
Incompetent decedent. 
Acting fiduciary as administrator, 
§91-7-68. 
Insolvent estates. 
Actions barred after decree of 

insolvency, §91-7-275. 
Creditor proceedings, §91-7-263. 
Decree of insolvency after sales, 

§91-7-265. 
Distribution of payments, §91-7-271. 
Evaluation of claims, §91-7-269. 
Non-abatement of actions against 

administrator, §91-7-273. 
Publication of notice to present 
creditor claims, §91-7-267. 
Sale of property, §91-7-261. 
Statement of claims already paid, 
§91-7-269. 
Intestate succession. 

General provisions, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 
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EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Inventory and appraisal. 

Additions to inventory, §91-7-95. 
Administrator to return, §91-7-93. 
Adoption of previous inventory, 

§91-7-97. 
Debts of administrator to be included, 

§91-7-101. 
Demand for perfect inventory, 

§91-7-107. 
Discovery of withheld assets, 

§91-7-103. 
Disinterested parties to make, 

§91-7-109. 
Failure to return, §91-7-105. 

Fine, §91-7-139. 
Joinder of multiple executors and 

administrators, §91-7-99. 
Oath of appraiser, §91-7-115. 
Property exempt from execution, 

§91-7-117. 
Property situated in different counties. 
Form of warrant, §91-7-113. 
Warrants of appraisement, 
§91-7-111. 
Report of final appraisal and 

inventory, §91-7-137. 
Temporary administrator, §91-7-55. 
Time extension for performance, 

§91-7-139. 
Year's support exception, §91-7-135. 
Investment of estate's assets, 

§91-7-253. 
Lease of real property to pay debts, 

§91-7-225. 
Letters de bonis non, §91-7-69. 

Rights of administrator, §91-7-71. 
Letters of administration. 
County administrator, §91-7-79. 
Grant, §91-7-63. 
Ineligibility, §91-7-65. 
Letters testamentary. 
Age of majority, §91-7-37. 
Granting, §91-7-35. 
Liens against estate, §91-7-167. 
Minors, support of. 

Defraying expenses for, §91-7-143. 
Negotiable instruments belonging to 
estate. 
Prohibited actions, §91-7-255. 
Oath of administrator, §91-7-67. 
County administrator, §§91-7-75, 

91-7-77. 
Temporary administrator, §91-7-55. 



EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Oath of appraiser, §91-7-115. 
Perishable property, §91-7-175. 
Powers of appointment. 

Release of powers, §§91-15-1 to 
91-15-21. 
Probate of wills. 
Absent witnesses. 

Affidavit as substitute for 
appearance, §91-7-9. 
Affidavit to authenticate of 

holographic will, §91-7-10. 
Deposition or affidavit of testimony, 
§91-7-11. 
Admission to probate, §91-7-13. 
Compelling production of will, §91-7-5. 
Contest of probated will, §§91-7-21, 
91-7-23. 
Foreign wills, §91-7-33. 
Parties, §91-7-25. 
Execution, proof of, §91-7-7. 
Foreign wills, §91-7-33. 
Grant of letters testamentary, 

§91-7-35. 
Military service members, §91-7-15. 
Parties, §91-7-19. 
Presentation for probate, §91-7-3. 
Probate as evidence of validity, 

§91-7-27. 
Recordation of will, §91-7-31. 
Rejection of ex parte application, 

§91-7-17. 
Testimony written and filed, §91-7-13. 
Trial of issue, §91-7-29. 
Venue, §91-7-1. 
Will devising real property. 
Probate muniments of title, 
§91-5-35. 
Removal of property out of state, 
§91-7-257. 
Suit for devastavit, §91-7-313. 
Resignation or removal of 
administrator. 
Dereliction of duty, §91-7-285. 
Hearing for removal, §91-7-289. 
Location of administrator unknown, 
§91-7-287. 
Letters de bonis non, §91-7-69. 

Rights of administrator, §91-7-71. 
Surrender of trust, §91-7-85. 
Revocation of administration. 
Grant of letters testamentary, 

§91-7-87. 
Nonresident administrators, §91-7-89. 
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EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Sale of personal property. 

Division of estate, sale for, §91-7-301. 
Payment of debts and expenses, 

§91-7-179. 
Private sale of personal property, 

§91-7-177. 
Property not needing to be present, 

§91-7-181. 
Public sale of personal property, 

§91-7-183. 
Report of sales, §91-7-185. 
Sale of real property. 
Creditor petition, §91-7-195. 
Deed of conveyance, administrator 

making, §91-7-223. 
Encumbrance of real property, 

§§91-7-213 to 91-7-227. 
Hearing and decree of sale, §91-7-199. 
Interested parties summoned, 

§91-7-197. 
Lease to pay debts, §91-7-225. 
Mistake in description of land, 

§91-7-201. 
Mortgage lien on proceeds of sale, 

§91-7-209. 
Estoppel, applicability of defense, 
§91-7-211. 
Realty sold before personalty, 

§91-7-187. 
Realty sold to pay mortgage, 

§91-7-189. 
Realty sold when personalty 

insufficient to pay debts, 

§91-7-191. 
Surety bond of administrator, 

§§91-7-205, 91-7-207. 
Surety bond of interested party, 

§91-7-203. 
Title to land, §91-7-221. 
Waste of personalty not a defense, 

§91-7-193. 
Sheriff administrator, §91-7-83. 
Successors to decedent. 
Right to collect debts or receive 

property, §91-7-322. 
Wages owed to decedent, §§91-7-323 to 

91-7-329. 
Surety bonds. 
Administration with will annexed, 

§§91-7-41, 91-7-45. 
Administrator, §91-7-67. 
Administrator required to sell land, 

§§91-7-205, 91-7-207. 



EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Surety bonds — Cont'd 
Claims against, §91-7-311. 
County administrator, §§91-7-75, 

91-7-77. 
Credit for bond on final settlement, 

§91-7-319. 
Forfeit, failure to settle accounts, 

§91-7-283. 
New bond if prior insufficient, 

§91-7-315. 
Party to sale of land, to prevent sale, 

§91-7-203. 
Petition by surety for relief from bond, 

§91-7-317. 
Recordation, §91-7-311. 
Temporary administrator, §91-7-55. 
Taxes. 
Agreements with internal revenue as 
to equitable distribution, 
§91-7-159. 
Payment, §91-7-157. 
Temporary administrators, §91-7-53. 
Compensation, §91-7-59. 
Oath and bond, §91-7-55. 
Powers, §91-7-57. 
Settlement of accounts, §91-7-59. 
Torts of administrator, §91-7-251. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

Transfer authorized by order or will, 

§91-20-11. 
Transfer not authorized by order or 
will, §91-20-13. 
Trusts and trustees. 

General provisions, §§91-9-1 to 
91-9-511. 
See TRUSTS AND TRUSTEES. 
Wages owed decedent, §91-7-323. 
Action to recover, §91-7-325. 
Applicability of provisions, §91-7-329. 
Chancery clerk, distribution of wages 
paid to, §91-7-327. 
Wills. 
Administration with will annexed, 

§§91-7-39 to 91-7-47. 
Execution according to directions, 

§91-7-49. 
General provisions, §§91-5-1 to 
91-5-35. 
See WILLS. 
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EXECUTORS AND 

ADMINISTRATORS —Cont'd 
Year's support. 

Appraiser to exempt from inventory, 

§91-7-135. 
Court apportionment, §91-7-141. 

EX PARTE ORDERS. 

Domestic violence, §93-21-13. 
Nuisance abatement, §95-3-7. 

EXPERT WITNESSES. 
Paternity proceedings. 

Blood and genetic tests, §93-9-23. 
Payment of experts' fees, §93-9-25. 

EXTRADITION. 
Interstate family support. 

Criminal failure to provide support, 
§§93-25-111, 93-25-113. 



FALSE IDENTIFICATION. 
Paternity proceedings. 

False identification of father of child, 
§93-9-37. 

FAMILY COURTS. 

Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

FAMILY TRUST PRESERVATION 

ACT, §§91-9-501 to 91-9-511. 
Applicability of provisions, §91-9-511. 
Creditors' interest in payments, 

§91-9-507. 
Definitions, §91-9-501. 
Discretionary payments, §91-9-507. 
Payment for education and support 

of beneficiary, §91-9-505. 
Settlor as beneficiary, §91-9-509. 
Transfer of beneficiary's interest 

prohibited, §91-9-503. 

FARMS AND FARMING. 
Executors and administrators, right 
to sell or cultivate, §§91-7-169, 
91-7-171. 
Nuisances. 

Existence of operations for certain 
period as defense, §95-3-29. 
Principal and income law. 
Profits from farm or agricultural 
operation, §91-17-17. 



FARO-BANK. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

FDIC. 

Fiduciary investments in insured 
accounts, §91-13-6. 

FEES. 
Adoption. 

Home studies, §93-17-12. 
Adoption records. 

Search for birth parents, §§93-17-209, 
93-17-219. 
Attorneys at law. 

Attorneys' fees generally. 
See ATTORNEYS' FEES. 
Child custody. 

Home studies, §93-17-12. 
Child support. 
Income withholding. 

Payor to receive fee, §93-11-111. 
License suspension for failure to pay. 
Attorneys applying for information, 
§93-11-155. 
Domestic violence. 
Petition for protection. 

Waiver of filing fee for victim, 
§93-21-7. 
Guardian's powers toward real 
property of ward. 
Sale of land or timber, §93-13-51. 
Interstate child custody 
proceedings. 
Costs, fees and expenses. 
Assessment against respondent, 

§93-27-317. 
Award to prevailing party, 
§93-27-312. 
Interstate family support, §93-25-51. 
Marriage. 

Protest against license issuance. 
File of cost bond, §93-1-7. 

FENCES. 

Leaving down or open, §95-5-23. 
Trespass by opening or leaving 
open, §95-5-23. 

FIDELITY BONDS. 
Bonds generally. 

See BONDS, SURETY. 

FIDUCIARIES. 
Environmental compliance. 

Trusts, §91-9-9. 
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FIDUCIARIES —Cont'd 
Investments. 

Fiduciary investments, §§91-13-1 to 
91-13-11. 
See FIDUCIARY INVESTMENTS. 
Powers of appointment. 

Release of powers, §§91-15-1 to 
91-15-21. 
See TRUSTS AND TRUSTEES. 
Secured transactions. 
Fiduciary security transfers, §§91-11-1 
to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Trust and trustees generally. 
See TRUSTS AND TRUSTEES. 

FIDUCIARY INVESTMENTS, 

§§91-13-1 to 91-13-11. 
Applicability of provisions, §91-13-9. 
Courts' powers unaffected, §91-13-7. 
FDIC-insured accounts, §91-13-6. 
Federal obligations, §91-13-8. 
Legal investments, §91-13-5. 
Power to invest, §91-13-1. 
Prudent investor standard, §91-13-3. 
Tennessee Valley Authority bonds, 

§91-13-11. 
Transfers to minors. 

Powers and duties of custodian, 
§91-20-25. 

FIDUCIARY SECURITY 

TRANSFERS, §§91-11-1 to 

91-11-21. 
Construction and interpretation of 

provisions, §91-11-21. 
Definitions, §91-11-3. 
Jurisdiction, §91-11-17. 
Liability of transfer agent, §91-11-13. 
Registration in name of fiduciary, 

§91-11-5. 
Tax liability unaffected, §91-11-19. 
Third party protection, §91-11-15. 
Title of provisions, §91-11-1. 
Transfer pursuant to assignment, 

§91-11-7. 
Claims adverse to transfer, §91-11-11. 
Evidence of appointment, §91-11-9. 

FILIATION ORDER, §93-9 29. 

FINES. 

Adoption supplemental benefits. 

Disclosures, §93-17-63. 
Child support. 

False affidavit of accounting, 
§93-11-103. 



FINES —Cont'd 

Child support income withholding. 

Payor failure to comply, §93-11-117. 
Transfer of assets to avoid payment, 
§93-11-118. 
Domestic violence. 
Violation of protective order, 
§93-21-21. 
Executors and administrators. 
Delay in making final settlement, 
§91-7-307. 
Interstate agreements for protection 
of children. 
Medicaid claims, §93-17-107. 
Marriage. 

Issuance of license after hours, 

§93-1-11. 
Noncompliant issuance of license, 

§93-1-5. 
Solicitation of marriage ceremony, 
§93-1-25. 
Medicaid. 

Interstate agreements for protection of 
children, §93-17-107. 
Nuisance abatement. 
Violation of order or injunction, 
§95-3-19. 
Paternity proceedings. 
False affidavits, §93-9-9. 

FIRES AND FIRE PREVENTION. 
Trespass by burning lands or 
property of another, §95-5-25. 

FIRING LANDS OF ANOTHER, 

§95-5-25. 

FISH AND GAME. 

Nuisances, existence of operations 
for certain period as defense, 

§95-3-29. 

FOOD. 

Tort liability exemptions for donees, 

§§95-7-1 to 95-7-13. 

FOOD DONATIONS. 
Tort liability exemption, §§95-7-1 to 
95-7-13. 
Applicability of provisions, §95-7-7. 
Charitable or nonprofit donors, 

§95-7-5. 
Definitions, §95-7-1. 
Individual donors, §95-7-3. 
Labeling requirements, §95-7-9. 
Rules and regulations, §95-7-13. 
Sale of donated food prohibited, 
§95-7-11. 
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FOOD ESTABLISHMENTS. 
Soup kitchens. 

Tort liability exemption for food 
donations, §§95-7-1 to 95-7-13. 

FOREIGN JUDGMENTS. 
Paternity proceedings, §93-9-30. 

FOREIGN WILLS, §91-7-33. 

FORESTERS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

FOREST FIRES. 
Trespass by burning lands or 
property of another, §95-5-25. 

FORESTS AND FORESTRY. 
Nuisances. 

Existence of operations for certain 
period as defense, §95-3-29. 

FORMS. 

Executors and administrators. 

Warrant to command inventory, 
§91-7-113. 
Transfers to minors. 

Creation of custodial property, 
§91-20-19. 

FOX HUNTING. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

FRAUD AND DECEIT. 
Child support. 

False affidavit of accounting, 
§93-11-103. 
Child support income withholding. 
Transfer of assets to avoid payment, 
§93-11-118. 
False identification of father of 

child, §93-9-37. 
Interstate agreements for protection 
of children. 
Medicaid claims, §93-17-107. 
Interstate family support. 

Contest of registered order, §93-25-93. 
Intestate succession. 

Collateral attack of judgment, 
§91-1-31. 
Wills. 

Contest of probate, running of 
limitations period, §91-7-23. 

FRAUDULENT TRANSFERS. 
Child support income withholding. 

Transfer of assets to avoid payment, 
§93-11-118. 



FRIVOLOUS ACTIONS. 
Nuisance, action to abate or enjoin, 
costs. 

No reasonable grounds or cause for 
citizen to bring action, §95-3-13. 

FSLIC. 

Fiduciary investment in 

FSLIC-insured accounts, 

§91-13-6. 

FULL FAITH AND CREDIT. 
Domestic violence. 

Foreign domestic violence orders, 
§93-21-16. 
Foreign paternity orders, §93-9-30. 
Homosexual marriage, §93-1-1. 
Interstate child custody 
proceedings. 
Child custody determinations, 
§93-27-313. 
Same-sex marriage, §93-1-1. 

FUNDS. 

Children's trust fund, §§93-21-301 to 

93-21-311. 
Victims of domestic violence fund, 

§93-21-117. 



GAMBLING. 

Nuisances, unauthorized gaming 
activities, §95-3-25. 

GAMING. 

Nuisances, unauthorized gaming 
activities, §95-3-25. 

GARNISHMENT. 
Child support. 

Income withholding orders. 
See CHILD SUPPORT. 

GATES. 

Trespass by opening or leaving 
open, §95-5-23. 

GAY MARRIAGE, §93 1-1. 
Annulment, §93-7-1. 

GENERAL REPUTATION OF 

PLACE. 
Nuisance abatement. 

Evidence, §95-3-13. 
Presumptions, §95-3-15. 

GENETICALLY TRANSFERABLE 

DISEASE. 
Adoption confidentiality. 

Notification of existence of illness, 
§93-17-205. 
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GENETIC TESTS FOR PATERNITY, 

§§93-9-21 to 93-9-27. 

GEOLOGISTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

GIFTS. 

Food donations. 

Tort liability exemption, §§95-7-1 to 
95-7-13. 
Transfer-on-death security accounts, 

§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 

GOATS. 

Dogs chasing, injuring or killing. 

Liability of dog owner for loss suffered, 

§95-5-21. 
Right to kill dog, §95-5-19. 

GOOD FAITH. 

Cutting trees without consent of 
owner. 

Not defense to liability for damages, 
§95-5-10. 

GOOD SAMARITANS. 

Volunteers, tort immunity, §95-9-1. 

GOVERNOR. 

Interstate family support. 

Extradition, §§93-25-111, 93-25-113. 

GRANDPARENTS. 
Child custody. 

Third-party custody. 

Exclusion of natural grandparents, 
§93-5-24. 

GRANDPARENTS' VISITATION 
RIGHTS, §§93-16-1 to 93-16-7. 
Applicability of provisions, §93-16-7. 
Jurisdiction to grant, §93-16-1. 
Parties, §93-16-5. 
Petition for, §93-16-3. 

GRAND PRIX JUMPING. 
Equine activity immunity, §§95-11-1 
to 95-11-7. 

GRANTS. 

Children's trust fund, §93-21-309. 

GUARDIAN AD LITEM. 
Adoption contests, §93-17-8. 



GUARDIAN AD LITEM —Cont'd 
Conservator appointment hearing, 

§93-13-255. 
Divorce. 

Defendants under legal disability, 
§93-5-13. 
Termination of parental rights. 

Representation of child, §93-15-107. 

GUARDIAN AND WARD, §§93-13-1 to 

93-13-281. 
Accounting. 

Final settlement, §93-13-77. 
Periodic accounting, §93-13-67. 
Separation of accounts of different 

wards, §93-13-69. 
Vouchers, §§93-13-71, 93-13-73. 
Actions. 

Guardian to bring, §93-13-27. 
Parent of out-of-state minor, 
§93-13-29. 
Alcoholics and drug addicts, 

§§93-13-121 to 93-13-135. 
Allowances for education and 
support of ward, §93-13-35. 
Ward having parent, §93-13-37. 
Appeal from grant of guardianship, 

§93-13-19. 
Armed forces personnel, §93-13-161. 
Attorneys' fees, §93-13-79. 
Bank or financial institution 

presenting accounts, §93-13-67. 
Final settlement, §93-13-77. 
Claims against estate of ward. 

Sale or settlement, §93-13-59. 
Clerk of court as guardian, §93-13-21. 
Compensation of guardian, §93-13-67. 
Conservators, §§93-13-251 to 
93-13-267 
See CONSERVATORS. 
Court appointment of guardian, 
§93-13-13. 
General guardian status, §93-13-15. 
Disposition of property. 

Duties of guardians, §93-13-38. 
Divorce. 

Insane spouse, guardian to bring 
action for, §93-5-13. 
Executors and administrators. 

Person under legal disability, guardian 
as administrator, §91-7-69. 
Incompetent persons, §§93-13-121 to 
93-13-135. 
Appointment generally, §93-13-121. 
Chancery courts, §93-13-127. 
Clerk of court as guardian, §93-13-129. 
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GUARDIAN AND WARD —Cont'd 
Incompetent persons — Cont'd 
Conflict of laws, §93-13-128. 
Habitual drunkards or drug abusers, 
§93-13-131. 
Termination of guardianship, 
§93-13-133. 
Mentally ill, §93-13-111. 
Nonresident wards, §93-13-123. 
Persons not formally adjudged 

incompetent, §93-13-125. 
Powers of guardians, §93-13-127. 
Prisoners, §93-13-135. 
Insolvent estates. 

Duties of guardians, §93-13-38. 
Joinder of parties in suits involving 

wards, §93-13-281. 
Life insurance for ward, §93-13-39. 
Majority of ward, §93-13-75. 
Mentally ill persons, §93-13-111. 
Nonresident guardians, §§93-13-181 
to 93-13-187. 
Actions by guardian, §93-13-183. 
Construction of "guardian," 

§93-13-187. 
Property of ward in state, §93-13-181. 
Removal of property from state, 
§93-13-185. 
Oath, §93-13-17. 
Orphaned children, §93-13-5. 
Parents as guardians, §93-13-1. 

Custody awarded to one parent where 

parents live apart, §93-13-3. 
Property damage caused by child, 
recovery from parent, §93-13-2. 
Powers and duties generally, 

§93-13-38. 
Probate matters. 

Duties of guardians, §93-13-38. 
Property of ward. 

Delivery to guardian, §93-13-31. 
Improvements, §93-13-45. 
Inventory of estate, §93-13-33. 
Investments, §93-13-57. 
Lease of real property, §93-13-41. 
Liens or encumbrances, renewal, 

§93-13-47. 
Powers and duties of guardian 

generally, §93-13-38. 
Sale of land, §93-13-51. 
Sale of personal property, §93-13-53. 
Securities, disposition of, §93-13-55. 
Surplus funds or property, §93-13-57. 
Waste of real estate prohibited, 
§93-13-41. 



GUARDIAN AND WARD —Cont'd 
Purchase of property for ward, 

§93-13-49. 
Registration of claims. 

Duties of guardians, §93-13-38. 
Removal of guardian, §93-13-23. 
Removal of ward or property from 

county, §93-13-61. 
Removal of ward or property from 
state, §93-13-63. 
Seizure of property to be removed, 
§93-13-65. 
Resignation of guardian, §93-13-25. 
Royalties from oil, gas or mineral 

leases, §93-13-43. 
Selection of guardian by ward, 

§93-13-13. 
Small transactions performed 
without guardianship, 
§§93-13-211 to 93-13-219. 
Monetary maximum, §93-13-211. 
Real estate interest of ward sold, 

§§93-13-217, 93-13-219. 
Rent from oil, gas or mineral lease, 

§93-13-213. 
Royalties from oil, gas or mineral 
leases, §93-13-215. 
Surety bond, §93-13-17. 
Removal of guardian by sureties, 
§93-13-23. 
Termination of guardianship, 
§93-13-75. 
Final settlement, §93-13-77. 
Testamentary guardians, §93-13-7. 
Acceptance of guardianship, §93-13-9. 
Powers and duties, §93-13-11. 
Ward with no parents, §93-13-5. 

GUARDIANS. 
Guardian and ward. 

General provisions, §§93-13-1 to 
93-13-281. 
See GUARDIAN AND WARD. 
Incompetent persons. 
Restoration to reason, §93-13-151. 



H 



HABITUAL DRUNKENNESS. 
Divorce grounds, §93-5-1. 
Termination of parental rights. 

Grounds, §93-15-103. 

HALF-BLOOD HEIRS. 
Intestate succession, §91-1-5. 
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HEALTH CARE PROVIDERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

HEALTH INSURANCE. 
Child support. 

Part of decree, §§93-5-23, 93-11-65. 
Divorce proceedings. 

Order of support of children, §93-5-23. 
Paternity proceedings. 

Order of support, §93-9-29. 

HEARING AID DEALERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

HEARSAY EVIDENCE. 
Interstate family support. 

Rules of evidence applicable, 
§93-25-57. 
Paternity proceedings. 

Death of mother, dying declarations 
admissible, §93-9-73. 

HEIRS. 
Decedents' estates. 

See DECEDENTS' ESTATES. 
Executor and administrators. 
General provisions, §§91-7-1 to 
91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Half-blood heirs. 

Rights of inheritance, §91-1-5. 
Intestate succession, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Trusts and trustees. 

General provisions, §§91-9-1 to 
91-9-511. 
See TRUSTS AND TRUSTEES. 



HEIRS —Cont'd 
Unknown heirs. 

Citation in pleadings, §91-1-29. 
Wills. 

General provisions, §§91-5-1 to 
91-5-35. 
See WILLS. 

HOGS, PIGS AND SWINE. 

Dogs chasing, injuring or killing. 

Liability of dog owner for loss suffered, 

§95-5-21. 
Right to kill dog, §95-5-19. 

HOLOGRAPHIC WILLS, §91-5-1. 
Authentication by affidavits, 

§91-7-10. 

HOMELESS SHELTERS. 
Tort liability exemption for food 
donations, §§95-7-1 to 95-7-13. 

HOMESTEAD EXEMPTIONS. 
Executors and administrators. 

Set aside of exempt property from 
inventory, §91-7-117. 
Intestate succession of exempt 
property, §91-1-19. 

HOME STUDIES FOR ADOPTION, 

§93-17-12. 

HOME VISITATION. 
Adoption, §93-17-12. 

HOMICIDE. 

Slayer of decedent not entitled to 

share of estate, §91-1-25. 
Wills. 

Slayer not entitled to take, §91-5-33. 

HOMOSEXUAL MARRIAGE, §§93-1-1, 

93-7-1. 
Adoption by couples of same gender 

prohibited, §93-17-3. 
Annulment, §93-7-1. 

HORSE RACING. 
Nuisances, unauthorized gaming 
activities, §95-3-25. 

HORSES. 

Dogs chasing, injuring or killing. 

Liability of dog owner for loss suffered, 

§95-5-21. 
Right to kill dog, §95-5-19. 
Immunity, equine activities, §§95-11-1 

to 95-11-7. 
Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

HORSE SHOWS. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 
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HOSPITALS. 
Paternity, voluntary 

acknowledgment facilitation, 

§93-9-28. 

HOTCHPOT. 
Intestate succession. 

Advancements to be included, 
§91-1-17. 

HUMAN SERVICES DEPARTMENT. 
Adoption supplemental benefits. 

Adoption of child in custody of state 
placing agency, §93-17-69. 
Child custody. 
Allegations of physical or sexual abuse 
of child, §93-5-23. 
Children's trust fund, 

administration, §93-21-307. 
Child support. 
Allegations of physical or sexual abuse 

of child, §93-11-65. 
Income withholding, entry of order 
enforced by department, 
§93-11-103. 
Administrative orders, §93-11-105. 
Interstate family support. 
Duties of department, §93-25-45. 
Duties of enforcement agencies 

generally, §93-25-39. 
Generally, §§93-25-1 to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Paternity proceedings. 

Form and procedure for voluntary 

acknowledgment, §93-9-28. 
Transfer of venue, §93-9-17. 
Termination of parental rights. 
Grounds, §93-15-103. 

HUNTER HORSE SHOWS. 
Equine activity immunity, §§95-11-1 
to 95-11-7. 

HUNTING. 

Equine activity immunity, §§95-11-1 
to 95-11-7. 

HUSBAND AND WIFE. 

Actions against each other, §93-3-3. 
Contracts. 

Agreements between spouses, §93-3-7. 
Disability resulting from marriage 

abolished, §93-3-1. 
Domestic violence generally, 

§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 



HUSBAND AND WIFE —Cont'd 
Domestic violence protective orders. 

Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
Dower and curtesy abolished, 

§93-3-5. 
Executors and administrators. 
Distribution to surviving spouse, 

§91-7-305. 
Grant of letters of administration, 

§91-7-63. 
Wages owed to decedent paid to, 
§91-7-323. 
Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Intestate succession. 

Spouse's share, §91-1-7. 
Loss of consortium, right of action, 

§93-3-1. 
Marriage, §§93-1-1 to 93-1-25. 

See MARRIAGE. 
Minors married. 

Disability of minority removed, 
§93-3-11. 
Separate property of spouse. 
Effect on devise and elective share, 
§91-5-29. 
Simultaneous death, §§91-3-1 to 

91-3-15. 
Transfers between, §93-3-9. 
Use of income and profits from 

estate of wife, §93-3-13. 
Wills. 

Devise as bar to elective share, 

§91-5-23. 
No provision for spouse in will, 

§91-5-27. 
Renunciation, §91-5-25. 
Separate property, §91-5-29. 

HUSBAND-WIFE PRIVILEGE. 

Domestic violence, §93-21-19. 
Interstate family support act, 

§93-25-57. 



ILLEGITIMATE CHILDREN. 
Adoption, §§93-17-1 to 93-17-223. 
See ADOPTION. 



968 



Index 



ILLEGITIMATE CHILDREN —Cont'd 
Annulment of marriage. 

Legitimization of children, §93-7-5. 
Divorce, effect on legitimacy of 

children, §93-5-25. 
Explicit references to illegitimacy 

not required, §93-9-47. 
Intestate succession, §91-1-15. 
Paternity proceedings. 

General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 

IMMUNITY. 

Adoption records confidentiality. 

Employees and agencies, §93-17-211. 
Agricultural operation nuisance 

immunity, §95-3-29. 
Child support income withholding. 

Compliance of employer, §93-11-103. 
Defamation. 
Radio or television stations and 
networks, §95-1-3. 
Domestic violence. 

Interstate enforcement of protective 
orders. 
State and local governmental 
agencies, §93-22-11. 
Law enforcement, §93-21-27. 
Reports, §93-21-23. 
Equine activities, §§95-11-1 to 95-11-7. 
Equine activity tort immunity, 

§95-11-5. 
Food donations, tort liability 

exemptions, §§95-7-1 to 95-7-13. 
Interstate child custody 
proceedings. 
Limited immunity, §93-27-109. 
Interstate family support. 

Employer compliance with income 
withholding orders, §93-25-73. 
Petitioner's immunity from service, 
§93-25-53. 
Noise pollution by sport-shooting 
ranges. 
Liability exemption, §95-13-1. 
Nuisances. 

Agricultural and forestry activities, 
§95-3-29. 
Sport-shooting ranges. 
Noise pollution by. 

Liability exemption, §95-13-1. 
Sports officials, §§95-9-3, 95-9-5. 
Transfer-on-death security accounts. 
Protection of registering entity, 
§91-21-17. 



IMMUNITY —Cont'd 
Transfers to minors. 

Custodian and minor, when not liable, 
§91-20-35. 
Volunteers, §§95-9-3, 95-9-5. 

IMPOTENCY. 
Annulment of marriage. 

Incurable impotency as grounds, 
§93-7-3. 
Divorce. 

Grounds for, §93-5-1. 

IMPROVEMENTS. 
Guardian's powers toward real 
property of ward, §93-13-45. 

INCEST. 

Annulment grounds, §93-7-1. 
Divorce grounds, §93-5-1. 
Marriages void, §93-1-1. 

INCOME FROM INVESTMENTS OR 

TRUSTS. 
Principal and income law, §§91-17-1 

to 91-17-31. 
See PRINCIPAL AND INCOME LAW. 

INCOME WITHHOLDING ORDERS. 
Child support, §§93-11-101 to 
93-11-119 
See CHILD SUPPORT. 
Interstate family support. 
Enforcement of orders, §§93-25-67 to 
93-25-79 
See INTERSTATE FAMILY 
SUPPORT. 

INCOMPETENT PERSONS. 
Conservators, §§93-13-251 to 
93-13-267. 
See CONSERVATORS. 
Executors and administrators. 
Fiduciary of person under disability. 
Administration of estate, §91-7-68. 
Letters of administration, eligibility, 
§91-7-65. 
Guardians for persons in need of 
mental treatment, §93-13-111. 
Guardianships for alcoholics, drug 
addicts and prisoners, 
§§93-13-121 to 93-13-135. 
Intestate succession. 

Reopening of judgment, §91-1-31. 
Trusts and trustees. 

Resignation of trustee, §91-9-209. 
Wills, petition to probate. 
Signature, §91-5-35. 
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INCURABLE INSANITY. 
Annulment of marriage, §93-7-3. 
Divorce grounds, §93-5-1. 

INDEMNIFICATION. 
Executors and administrators. 

Borrowing against estate to pay 
claims. 
Deficiencies, contribution to make 
up, §91-7-217. 
Paternity proceedings. 

Security required, §§93-9-31 to 
93-9-39. 

INFANTS. 
Children generally. 
See CHILDREN AND MINORS. 

INFERENCES. 
Interstate family support. 

Rules of evidence applicable, 
§93-25-57. 
Trusts and trustees. 

Allocation of expenditures contrary to 

law, §91-17-5. 
Compliance with environmental laws, 

§91-9-9. 

INJUNCTIONS. 
Domestic violence. 

Contents, §93-21-15. 
Duration, §93-21-17. 
Temporary protective orders, 

§93-21-13. 
Violations, §93-21-21. 
Interstate child custody 
proceedings. 
Simultaneous proceedings. 
Exercise of jurisdiction, §93-27-206. 
Nuisance abatement. 
Complainants, §95-3-5. 
Complaint containing petition for, 

§95-3-7. 
Hearing on temporary injunction, 

§95-3-9. 
Issuance of temporary injunction, 

§95-3-11. 
Permanent injunction, §95-3-13. 

INSANITY. 
Divorce. 

Guardian for insane spouse, bringing 
action, §93-5-15. 
Divorce grounds, §93-5-1. 
Incurable insanity. 

Annulment of marriage. 
Grounds for, §93-7-3. 

INSULTS. 

Defamation, actionable words, 

§95-1-1. 



INSULTS —Cont'd 

Words considered actionable, §95-1-1. 

INSURANCE. 

Simultaneous death, distribution of 
proceeds, §91-3-11. 

INTELLECTUAL PROPERTY. 
Principal and income law. 

Receipts from depletable property, 
§91-17-23. 

INTEREST. 
Guardians. 

Excess money or property of ward, 
failure to report, §93-13-55. 

INTERROGATION. 
Witnesses generally. 

See WITNESSES. 

INTERSPOUSAL IMMUNITY, 

§93-3-3. 

INTERSTATE CHILD CUSTODY 
PROCEEDINGS, §§93-27-101 to 
93-27-402. 

Abandonment of child. 

Temporary emergency jurisdiction, 
§93-27-204. 
Adoption proceedings. 

Inapplicability of act, §93-27-103. 
Appearances. 

Limited immunity, §93-27-109. 

Parties and child, §93-27-210. 

Child custody determinations. 

Conclusive as to all decided issues, 

§93-27-106. 
Confirmation of registration order, 

§93-27-305. 
Contest of registration, §93-27-305. 
Denned, §93-27-102. 
Duty to enforce, §93-27-303. 
Enforcement of custody determination, 

§§93-27-307, 93-27-308. 
Enforcement of registered 

determination, §93-27-306. 
Evidentiary effect of, §93-27-106. 
Exclusive, continuing jurisdiction, 

§93-27-202. 
Expedited enforcement of custody 

determination, §93-27-308. 
Foreign countries. 

Recognition and enforcement, 
§93-27-105. 
Full faith and credit, §93-27-313. 
Indian tribes. 
Recognition and enforcement, 
§93-27-104. 



970 



Index 



INTERSTATE CHILD CUSTODY 

PROCEEDINGS —Cont'd 
Child custody determinations 

—Cont'd 
Initial child-custody jurisdiction, 

§93-27-201. 
Jurisdiction to modify determination, 

§93-27-203. 
Opportunity to be heard, §93-27-205. 
Registration process, §93-27-305. 
Remedies to enforce, §§93-27-303, 

93-27-306. 
Temporary emergency jurisdiction, 

§93-27-204. 
Visitation provisions, §93-27-304. 
Child custody proceeding. 
Appearance of parties and child, 

§93-27-210. 
Denned, §93-27-102. 
Expeditious handling, §93-27-107. 
Information to submitted to court, 

§93-27-209. 
Priority of scheduling, §93-27-107. 
Temporary emergency jurisdiction, 

§93-27-204. 
Citation of act, §93-27-101. 
Codification of act, §93-27-402. 
Communication between courts. 
Participation of parties, §93-27-110. 
Record of communications, §93-27-110. 
Conduct of parties. 

Decline to exercise jurisdiction, 

§93-27-208. 
Construction of act. 
Adoption, inapplicability of act, 

§93-27-103. 
Codification, §93-27-402. 
Emergency child medical care, 

inapplicability of act, §93-27-103. 
Indian tribes, application to, 

§93-27-104. 
International application, §93-27-105. 
Prior proceedings and determinations, 

§93-27-402. 
Uniformity of application, §93-27-401. 
Cooperation between courts. 
Preservation of records, §93-27-112. 
Requests to hold evidentiary hearing, 

§93-27-112. 
Costs, fees and expenses. 
Assessment against respondent, 

§93-27-317. 
Award to prevailing party, §93-27-312. 
Definitions, §93-27-102. 



INTERSTATE CHILD CUSTODY 

PROCEEDINGS —Cont'd 
Depositions. 

Taking testimony in another state, 
§93-27-111. 
Emergency child medical care. 
Inapplicability of act, §93-27-103. 
Expedited enforcement of child 
custody determination, 
§93-27-308. 
Former act. 

Prior proceedings and determinations, 
§93-27-402. 
Full faith and credit. 

Child custody determinations, 
§93-27-313. 
Hague convention. 

Enforcement under treaty, §93-27-302. 
Role of prosecutors or public officials, 
§93-27-315. 
Human rights. 

Foreign country custody 
determinations. 
Effect of human rights violations on 
enforcement, §93-27-105. 
Inconvenient forum. 

Exercise of jurisdiction, §93-27-207. 
Initial child-custody jurisdiction, 

§93-27-201. 
Jurisdiction to modify determination, 

§93-27-203. 
Simultaneous proceedings, §93-27-206. 
Initial child-custody jurisdiction. 
Defined, §93-27-201. 
Factual determination, §93-27-201. 
Injunctions. 

Simultaneous proceedings. 
Exercise of jurisdiction, §93-27-206. 
Law enforcement officers. 

Role of, §93-27-316. 
Misconduct of parties. 

Decline to exercise jurisdiction, 
§93-27-208. 
Personal jurisdiction. 

Initial child-custody jurisdiction, 

§93-27-201. 
Notice to person outside state, 

§93-27-108. 
Voluntary submission to jurisdiction, 
§93-27-108. 
Petition and order. 

Service of, §93-27-309. 
Physical custody of child. 
Hearing and order, §93-27-310. 
Issuance of warrant, §93-27-311. 
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INTERSTATE CHILD CUSTODY 

PROCEEDINGS —Cont'd 
Simultaneous proceedings. 

Enforcement of a child custody 
determination, §93-27-307. 

Exercise of jurisdiction, §93-27-206. 
Special appearances, §93-27-109. 
State and local officials. 

Duties of, §§93-27-315, 93-27-316. 
Stays. 

Simultaneous proceedings. 
Exercise of jurisdiction, §93-27-206. 
Temporary emergency jurisdiction, 

§93-27-204. 
Temporary visitation, §93-27-304. 
Title of act, §93-27-101. 
Warrants. 

Physical custody of child, §93-27-311. 

INTERSTATE COMPACTS. 
Adoption. 

Interstate agreements for protection of 
children, §§93-17-101 to 
93-17-109. 

INTERSTATE FAMILY SUPPORT, 

§§93-25-1 to 93-25-117. 
Applicability of provisions, §93-25-27. 
Attorneys employed as private 

counsel, §93-25-43. 
Communication between tribunals, 

§93-25-59. 
Confidentiality of identifying 

information, §93-25-49. 
Construction and interpretation of 

provisions, §93-25-115. 
Costs and fees, §93-25-51. 
Cumulation of remedies, §93-25-7. 
Definitions, §93-25-3. 
Discovery, assistance in obtaining, 

§93-25-61. 
Enforcement of out-of-state orders. 
Contest of income withholding by 

obligee, §93-25-77. 
Duties of enforcement agencies, 

§93-25-39. 
Duty of employer to comply, §93-25-69. 
Penalty for noncompliance, 
§93-25-75. 
Enforcement by support enforcement 

agency, §93-25-79. 
Immunity of employer, §93-25-73. 
Issuance to employer authorized, 

§93-25-67. 
Multiple orders, employer 
establishment of priority, 
§93-25-71. 



INTERSTATE FAMILY SUPPORT 

—Cont'd 
Evidentiary rules, §93-25-57. 
Extradition for criminal failure to 
provide support, §§93-25-111, 
93-25-113. 
Fees and costs, §93-25-51. 
Human services department duties, 

§93-25-45. 
Immunity of petitioner from service, 

§93-25-53. 
Inappropriate tribunal. 

Duty to forward proceeding, §93-25-37. 
Initiating tribunals. 
Duties, §93-25-33. 
Jurisdiction, §93-25-13. 
Nonresidents, §93-25-26. 
Institution of proceedings, §93-25-27. 
Jurisdiction. 

Continuing exclusive jurisdiction, 

§93-25-17. 
Criteria for personal jurisdiction over 

nonresident, §93-25-9. 
Enforcement of orders, §93-25-19. 
Initiation of proceedings, §93-25-13. 
Modification of orders, §93-25-19. 

Spousal support orders, §93-25-26.1. 
Multiple orders issued. 
Determination of which controls, 

§93-25-21. 
Multiple obligees, §93-25-23. 
Nonresidents. 

Personal jurisdiction, §93-25-26. 
Payments for order of another state, 

credit within state, §93-25-25. 
Pending proceedings in another state, 

§93-25-15. 
Personal jurisdiction, §93-25-11. 

Nonresidents, §93-25-26. 
Responding tribunals, §93-25-13. 
Law governing, §93-25-31. 
Minor parents, instituting 
proceedings, §93-25-29. 
Order issuance by responding 

tribunal, §93-25-65. 
Paternity determinations. 
Nonpaternity as defense, §93-25-55. 
Proceedings to determine, §93-25-109. 
Payments. 

Disbursement, §93-25-63. 
Order of another state, credit within 
state, §93-25-25. 
Petitions, §93-25-47. 
Procedural rules, §93-25-57. 
Qualifying tribunals, §93-25-5. 
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INTERSTATE FAMILY SUPPORT 

—Cont'd 
Registered support orders. 

Confirmation of registration, 

§93-25-95. 
Contest of validity or enforcement, 
§93-25-91. 
Defenses, §93-25-93. 
Foreign spousal support orders, 

§93-25-26.1. 
Governing law and limitations period, 

§93-25-87. 
Legal effect of registration, §§93-25-85, 

93-25-99. 
Modification. 

Jurisdiction when parties within 

state, §93-25-107. 
Modification after registration, 

§93-25-101. 
Notice of modification to issuing 

tribunal, §93-25-105. 
Recognition of modified orders from 

another state, §93-25-103. 
Registration as condition precedent, 
§93-25-97. 
Notice of registration, §93-25-89. 
Registration authorized, §93-25-81. 
Registration procedure, §93-25-83. 
Rendition, §§93-25-111, 93-25-113. 
Responding tribunals. 
Duties, §93-25-35. 
Jurisdiction, §93-25-13. 
Severability of provisions, §93-25-117. 
State information agency, §93-25-45. 
State officials and agencies, duties, 

§93-25-41. 
Title of provisions, §93-25-1. 

INTESTATE SUCCESSION, §§91-1-1 

to 91-1-31. 
Advancements included in hotchpot, 

§91-1-17. 
Applicability of provisions, §91-1-1. 
Citation of heirs to appear, §91-1-29. 
Collateral attack of judgment, 

§91-1-31. 
Debts of decedent. 
When exempt property liable, 
§91-1-21. 
Distribution, rules of, §91-1-3. 
Executors and administrators. 
General provisions, §§91-7-1 to 
91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
Half-blood kindred, §91-1-5. 



INTESTATE SUCCESSION —Cont'd 
Homestead exemptions, §91-1-19. 
Illegitimate heirs, §91-1-15. 
Judgment of distribution, §91-1-31. 
Personal property, §91-1-11. 
Petition for recognition as heir, 

§91-1-27. 
Property exempt from execution, 
§91-1-19. 
Liability for debts of decedent, 

§91-1-21. 
Partition prohibited, §91-1-23. 
Publication of notice to heirs, 

§91-1-29. 
Remedy in favor of illegitimate 

heirs, §91-1-15. 
Reopening of judgment, §91-1-31. 
Simultaneous death, §§91-3-1 to 

91-3-15. 
Slayer not to inherit, §91-1-25. 
Spouse's share, §91-1-7. 
Testate decedent leaving portions of 

estate not disposed of, §91-1-13. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Trusts and trustees. 

Distribution of funds, §91-1-9. 
General provisions, §§91-9-1 to 
91-9-511. 
See TRUSTS AND TRUSTEES. 
Uniform simultaneous death law, 
§§91-3-1 to 91-3-15. 

INTOXICATION. 
Divorce. 

Habitual drunkenness as grounds, 
§93-5-1. 

INVENTORY. 

Executors and administrators. 

Inventory and appraisal of estate, 
§§91-7-93 to 91-7-139. 
See EXECUTORS AND 
ADMINISTRATORS. 
Temporary administrators, §91-7-55. 
Guardians. 
Property of ward, §93-13-33. 

INVESTIGATIONS. 
Adoptions, §93-17-11. 

INVESTMENT COMPANIES. 
Principal and income law. 

Distributions, §91-17-13. 
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INVESTMENTS. 

Executors and administrators. 

Prudent investment of funds, 
§91-7-253. 
Fiduciary investments, §§91-13-1 to 

91-13-11. 
Guardians. 

Investment of disposal of property of 
ward, §93-13-57. 
Transfers to minors. 

Powers and duties of custodian, 
§91-20-25. 

IRRECONCILABLE DIFFERENCES. 
Divorce grounds, §93-5-2. 
Award of joint custody preferred, 
§93-5-24. 



JACKASSES. 

Dogs chasing, injuring or killing. 

Liability of dog owner for loss suffered, 

§95-5-21. 
Right to kill dog, §95-5-19. 

JOHN DOE ACTIONS. 
Nuisance, action to abate and 
enjoin. 

Unknown defendants, service by 
publication, §95-3-17. 

JOINDER OF PARTIES. 
Adoption contests, §93-17-8. 
Guardian and ward. 

Joinder in suits involving wards, 

§93-13-281. 
Parties in suits involving wards, 
§93-13-281. 
Interstate child custody 
proceedings. 
Child custody determinations. 

Opportunity of parties to be heard, 
§93-27-205. 

JOINT CUSTODY. 

Adoption, §§93-5-24, 93-11-65. 

Best interests of child, §93-5-24. 

Denned, §93-5-24. 

Types of custody awarded, §93-5-24. 

JOINT TENANTS AND TENANTS IN 

COMMON. 
Simultaneous death of co-tenants, 

§91-3-9. 
Transfer-on-death security accounts. 
Registration by joint tenants, §91-21-5. 



JUDGES. 

Marriage solemnization, §§93-1-17, 
93-1-19. 

JUDGMENTS AND DECREES. 
Children and minors. 

Removal of disability of minority, 
§93-19-9. 
Child support. 

Overdue child support, §93-11-71. 
Divorce. 

Effect of judgment, §93-5-25. 

Revocation of judgment, §93-5-31. 
Executors and administrators. 

Final accounting, §91-7-297. 
Foreign judgments. 

Paternity proceedings, §93-9-30. 
Intestate succession. 

Collateral attack, §91-1-31. 

Entry of judgment, §91-1-29. 

Reopening, §91-1-31. 

JUMPER HORSE SHOWS. 
Equine activity immunity, §§95-11-1 
to 95-11-7. 

JURISDICTION. 
Adoption. 

Grounds to set aside final decree, 
§93-17-17. 
Annulment of marriage, §93-7-11. 
Chancery courts. 

Guardians of incompetent persons, 

§93-13-127. 
Wills, probate, §91-7-1. 
Child support. 

Generally, §93-11-65. 
Nonresident defendants, §93-11-67. 
Divorce. 

Residency requirements for 
jurisdiction, §93-5-5. 
Domestic violence, §93-21-5. 
Fiduciary security transfers, 

§91-11-17. 
Grandparents' visitation rights, 

granting, §93-16-1. 
Interstate family support, §§93-25-9 
to 93-25-25. 
See INTERSTATE FAMILY 
SUPPORT. 
Name changes, §93-17-1. 
Nuisance abatement, §95-3-7. 
Paternity proceedings, §93-9-15. 
Transfers to minors, §91-20-5. 
Trespass, civil, §95-5-29. 
Trusts and trustees. 

Resignation, settlement of account, 
§91-9-209. 
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JURY. 

Paternity proceedings. 

No right to jury trial, §93-9-27. 

JUVENILE OFFENDERS. 
Parental civil liability for malicious 
and willful acts, §93-13-2. 



K 



KENO. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 



LABELS. 

Food donations, tort liability, 

§95-7-9. 

LABOR AND EMPLOYMENT 

RELATIONS. 
Child support income withholding. 

Duties of employer as payor, 
§93-11-111. 
Interstate family support. 

Income withholding orders, §§93-25-67 
to 93-25-79. 

LABORATORIES. 
Paternity proceedings. 

Genetic tests, §93-9-23. 

LANDLORD AND TENANT. 
Nuisance abatement. 

Tenants maintaining nuisance, 
§95-3-23. 

LANDSCAPE ARCHITECTS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

LAND SURVEYORS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

LAPSE OF DEVISE. 
Wills, vested rights of descendants 
of heirs, §91-5-7. 

LAW ENFORCEMENT OFFICERS. 
Domestic violence. 

Emergency powers, §93-21-28. 
Immunity, §93-21-27. 



LAW ENFORCEMENT OFFICERS 

—Cont'd 
Domestic violence — Cont'd 

Interstate enforcement of protective 
orders. 
Immunity from civil and criminal 

liability, §93-22-11. 
Nonjudicial enforcement, §93-22-7. 
Reporting, §93-21-23. 
Interstate child custody 
proceedings. 
Role of law enforcement, §93-27-316. 

LEASES. 

Executors and administrators. 

Payment of debts by leasing real 
property, §91-7-225. 
Guardians. 

Care of real property of ward, 

§93-13-41. 
Natural resources, §93-13-43. 
Husband and wife. 

Validity of transfers between, §93-3-9. 
Nuisance abatement. 

Tenants maintaining nuisance, 
§95-3-23. 

LEGAL DISABILITY. 
Divorce. 

Plaintiffs or defendants under 
disability, §§93-5-13, 93-5-15. 
Minority. 

Marriage as removing disability, 
§93-3-11. 

LEGAL INCOMPETENCY. 
Conservators generally, §§93-13-251 
to 93-13-267. 

See CONSERVATORS. 
Incompetent persons generally. 

See INCOMPETENT PERSONS. 

LEGAL INVESTMENTS. 

Trustee and fiduciary investments, 

§§91-13-1 to 91-13-11. 

LEGITIMATION OF CHILDREN. 
Adoption, §§93-17-1 to 93-17-223. 

See ADOPTION. 
Annulment of marriage, §93-7-5. 
Divorce, effect on legitimacy of 

children, §93-5-25. 
Paternity proceedings. 

General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 

LETTERS OF ADMINISTRATION. 
County administrator, §91-7-79. 
Grant, §91-7-63. 
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LETTERS OF ADMINISTRATION 

—Cont'd 
Ineligibility, §91-7-65. 
Letters de bonis non, §91-7-69. 

Rights of administrator, §91-7-71. 
Nonresidents, revocation of letters, 

§91-7-89. 
Revocation by will, §91-7-87. 

LETTERS TESTAMENTARY. 
Executors and administrators. 

Age of administrator, §91-7-37. 
Generally, §§91-7-1 to 91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
Granting, §91-7-35. 

LEVEES AND LEVEE DISTRICTS. 
Guardians. 

Disposal of surplus money. 
Investment in district bonds, 
§93-13-27. 

LIBEL AND SLANDER, §§95-1-1 to 
95-1-5. 

LICENSES. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Marriage, §§93-1-5 to 93-1-13. 

LIENS. 

Child support. 

Judgment for overdue child support, 
§93-11-71. 
Executors and administrators. 

Creditors' liens, §91-7-167. 
Guardian's powers toward real 
property of ward. 
Renewal of encumbrances, §93-13-47. 
Paternity proceedings. 

Security required upon default, 
§93-9-31. 

LIFE INSURANCE. 

Guardian to pay premiums for ward, 

§93-13-39. 
Simultaneous death, distribution of 

proceeds, §91-3-11. 
Transfers to minors. 

Creation of custodial property, 
§91-20-19. 

LIMITATION OF ACTIONS. 
Adoption. 

Setting aside final decree, §93-17-15. 
Child support. 

Establishment of paternity, §93-9-11. 



LIMITATION OF ACTIONS —Cont'd 
Child support — Cont'd 
Recovery from estate of father, 
§93-9-13. 
Executors and administrators. 
Creditor's claims, §§91-7-91, 91-7-151. 
Registration tolls limitation period, 
§91-7-153. 
New inventory found, time to return, 

§91-7-95. 
Opening and reopening final account, 
§91-7-309. 
Interstate family support. 

Hearing to contest registered order, 
§93-25-91. 
Intestate distribution to illegitimate 
children. 
Adjudication of paternity after death 

of decedent, §91-1-15. 
Claims brought by parents of 

illegitimate children, §91-1-15. 
Intestate succession. 
Collateral attack or reopening of 
judgment, §91-1-31. 
Paternity proceedings. 

Appeal of order, §93-9-41. 
Trespass, civil, §95-5-29. 
Wills. 

Probate contest, §91-7-23. 
Time for spousal renunciation, 
§91-5-25. 

LINESMAN. 

Liability exemption for sports 
officials, §§95-9-3, 95-9-5. 

LIS PENDENS NOTICE. 
Executors and administrators. 

Creditors, duty to file within 
limitations period, §91-7-91. 

LIVE-IN LOVERS. 

Divorced persons cohabiting, 

§93-5-29. 
Persons divorced for incest, §93-5-29. 
Same-sex marriage, §§93-1-1, 93-7-1. 
Adoption by couples of same gender 
prohibited, §93-17-3. 

LIVESTOCK. 
Dogs killing. 

Liability for killing dog, §95-5-19. 
Liability of dog owner for damages, 
§95-5-21. 
Nuisances, existence of operations 
for certain period as defense, 
§95-3-29. 
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LOANS. 

Children's trust fund, §93-21-309. 

Executors and administrators. 

Borrowing against estate to pay 
claims, §§91-7-213 to 91-7-227. 
Mortgages and deeds of trusts. 

See MORTGAGES AND DEEDS OF 
TRUST. 

LOSS OF CONSORTIUM. 
Action recognized, §93-3-1. 

LOST PROPERTY. 
Wills, revocation, §91-5-3. 

LOTTERIES. 
Child support. 

Enforcement of judgment for overdue 
support. 
Interception and seizure of 
winnings, §93-11-71. 

M 

MAIL. 

Child support. 

Nonresident defendants, service by 
mail, §93-11-67. 

MALICIOUS MISCHIEF. 

Vandalism. 

See VANDALISM. 

MARRIAGE, §§93-1-1 to 93-1-25. 
Annulment of marriage, §§93-7-1 to 

93-7-13. 
Clerk of court as custodian of 

records, §93-1-23. 
Cohabitation after marriage without 

license, validity, §93-1-9. 
Domestic violence generally, 
§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 
Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
License. 
Issuance, §93-1-5. 

Hours for, §93-1-11. 
Protest of license, §93-1-7. 
Requirement, §93-1-13. 
Minors. 

Disability of minority removed for 
marital transactions, §93-19-11. 



MARRIAGE —Cont'd 
Solemnization. 

Municipal mayors, §93-1-19. 
Required, §93-1-15. 
Who may solemnize, §93-1-17. 
Solicitation of performance of 

ceremony, §93-1-25. 
Validity. 

Cohabitation after marriage without 

license, §93-1-9. 
License essential, §93-1-13. 
Void marriages, §93-1-1. 
Annulment, §93-7-1. 
Evading provisions by marrying out of 
state, §93-1-3. 

MARRIAGE AND FAMILY 

THERAPISTS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

MEDICAID. 
Adoption. 

Eligibility for medical assistance, 
§93-17-107. 
Adoption supplemental benefits law, 

§§93-17-51 to 93-17-69. 
Interstate agreements for protection 
of children. 
Special needs children, §93-17-107. 

MEDICAL RECORDS. 
Noncustodial parent, access to 

child's records, §§93-5-24, 93-5-26. 

MENTAL ILLNESS. 
Annulment of marriage, §93-7-3. 
Conservators, §§93-13-251 to 
93-13-267. 

See CONSERVATORS. 
Divorce grounds, §93-5-1. 
Guardians for persons in need of 
treatment, §93-13-111. 

Discharge of guardian, §93-13-151. 
Restoration to reason, §93-13-151. 

MENTALLY INCOMPETENT 

PERSONS. 
Conservators, §§93-13-251 to 
93-13-267 
See CONSERVATORS. 

MIDWIVES. 
Paternity, voluntary 

acknowledgment facilitation, 

§93-9-28. 
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MILITARY AFFAIRS. 

Guardian for certain armed forces 

personnel, §93-13-161. 
Prisoners of war. 

Guardian for certain armed forces 
personnel, §93-13-161. 
Wills of service members, §91-5-21. 
Probate, §91-7-15. 

MINERAL LEASES. 
Guardian and ward. 

Royalties from oil, gas or mineral 
leases, §93-13-43. 
Natural resources. 

Royalties from mineral or other leases, 
§91-17-19. 

MINES AND MINERALS. 
Guardians. 

Leases for rights and royalties, 
§93-13-43. 
Guardianships, transactions 
performable without. 
Rent or royalty due to ward, 
§§93-13-213, 93-13-215. 
Principal and income law. 
Royalties from mineral leases, 
§91-17-19. 

MINISTERS. 

Marriage solemnization, §§93-1-17, 
93-1-19. 

MINORS. 
Children generally. 

See CHILDREN AND MINORS. 
Gifts to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Guardian and ward, §§93-13-1 to 
93-13-281 
See GUARDIAN AND WARD. 
Interstate family support. 

Generally, §§93-25-1 to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Paternity proceedings. 

General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 
Termination of parental rights. 
General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 

MISDEMEANORS. 

Adoption supplemental benefits. 

Disclosures, §93-17-63. 



MISDEMEANORS —Cont'd 
Marriage. 

Certificates of marriage. 

Issuance after hours, §93-1-11. 
Issuance of license after hours, 

§93-1-11. 
Noncompliant issuance of license, 

§93-1-5. 
Solicitation of marriage ceremony, 

§93-1-25. 
Protective orders. 
Violation of protective order, 

§93-21-21. 

MISPLACED PROPERTY. 

Wills, revocation, §91-5-3. 

MISSING IN ACTION. 
Guardian for certain armed forces 
personnel, §93-13-161. 

MISSISSIPPI ADOPTION 

CONFIDENTIALITY ACT, 

§§93-17-201 to 93-17-223. 

MISSISSIPPI ADOPTION 

SUPPLEMENTAL BENEFITS 

LAW OF 1979, §§93-17-51 to 
93-17-69. 

MISSISSIPPI UNIFORM LAW ON 
PATERNITY, §§93-9-1 to 93-9-49. 

MISSISSIPPI UNIFORM 

TRANSFERS TO MINORS ACT, 

§§91-20-1 to 91-20-49. 

MISTAKE OR ERROR. 
Cutting trees without consent of 
owner. 

Not defense to liability for damages, 
§95-5-10. 

MONTE. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

MORTGAGES AND DEEDS OF 

TRUST. 
Executors and administrators. 

Lien against estate for payment, 

§91-7-209. 
Estoppel from receipt, §91-7-211. 
Sale of land to pay mortgage, 

§91-7-189. 

MULES. 

Dogs chasing, injuring or killing. 

Liability of dog owner for loss suffered, 
§95-5-21. 



978 



Index 



MULES —Cont'd 

Dogs chasing, injuring or killing 

—Cont'd 
Right to kill dog, §95-5-19. 

MUNICIPAL CORPORATIONS. 
Mayors. 

Marriage solemnization, §93-1-18. 



N 



NAMES. 

Change of name. 
Jurisdiction of chancery court, 
§93-17-1. 
Paternity proceedings, §93-9-9. 

NARCOTICS. 
Nuisances. 

Abatement generally, §§95-3-1 to 
95-3-29 
See NUISANCES. 
Definition of nuisance, §95-3-1. 

NATIVE AMERICANS. 
Interstate child custody 
proceedings. 

Indian tribes, application of act, 
§93-27-104. 
Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

NEGLIGENCE. 

Setting fire to lands of another, 

§95-5-25. 

NEGOTIABLE INSTRUMENTS. 

Executors and administrators. 

Transfer prohibited, §91-7-255. 

NEWSPAPERS. 

Defamation. 

Opportunity to retract or correct, 
§95-1-5. 
Sport-shooting ranges. 

Liability exemption for noise pollution 
by. 
Publication of notice of objection to 
location of range, §95-13-1. 

NOISE. 
Sport-shooting ranges. 

Liability exemption for noise pollution 
by, §95-13-1. 

NONPROFIT CORPORATIONS. 
Domestic violence shelters. 

Requirement of incorporation, 
§93-21-107. 



NONRESIDENT GUARDIANS, 

§§93-13-181 to 93-13-187. 
Adult incompetents, §93-13-123. 

NONRESIDENTS. 
Child support. 

Jurisdiction over, §93-11-67. 
Executors and administrators. 

Revocation of letters of administration, 
§91-7-89. 
Guardians, §§93-13-181 to 93-13-187. 

Adult incompetents, §93-13-123. 
Interstate family support. 
General provisions, §§93-25-1 to 
93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

NOTICE. 
Adoption. 

Determination of best interests of 

child, §93-17-11. 
Search for birth parents by adoptee, 

§93-17-219. 
Search for birth parents by agency, 
§93-17-209. 
Child support. 

License suspension for failure to pay. 
Division notification to entity to 
suspend, §93-11-157. 
Child support income withholding. 
Change of address or other 
circumstances, §93-11-115. 
Conservator appointment hearing, 

§93-13-253. 
Defamation. 

Plaintiff's duty to notify of action, 
§95-1-5. 
Domestic violence. 

Hearing on petition, §93-21-11. 
Executors and administrators. 
Administration with will annexed, 

§91-7-49. 
Administrator appointed for estate of 

incompetent, §91-7-69. 
Creditors. 
Lis pendens filing, §91-7-91. 
Notice to file claims, §91-7-145. 
Small estates, newspaper notice not 
required, §91-7-147. 
Derelict and unknown administrator, 

§91-7-287. 
Insolvent estates, §91-7-269. 
Inventory and appraisal. 

Temporary administrator, §91-7-55. 
Personal property, public sale, 
§91-7-183. 
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NOTICE —Cont'd 

Executors and administrators 

—Cont'd 
Removal of administrator. 
Nonresidents, §91-7-89. 
Surrender of trust, §91-7-85. 
Fiduciary security transfers. 

Adverse claims, §91-11-11. 
Guardian and ward. 
Lease of gas, oil and mineral rights, 
§93-13-43. 
Interstate child custody 
proceedings. 
Child custody determinations. 
Opportunity to be heard, §93-27-205. 
Registration process, §93-27-305. 
Personal jurisdiction. 
Notice to person outside state, 
§93-27-108. 
Interstate family support. 
Modification of registered order, 

§93-25-105. 
Registration of orders, §93-25-89. 
Intestate succession. 

Heirs cited to appear, §91-1-29. 
Marriage. 

Protest of license, §93-1-7. 
Underage applicant, notice to parents, 
§93-1-5. 
Nuisance abatement. 

Hearing on temporary injunction, 
§95-3-9. 
Paternity proceedings. 
Genetic tests, §93-9-23. 
Power of appointment, release, 

§§91-15-13, 91-15-15. 
Sport-shooting ranges. 

Liability exemption for noise pollution 

by. 

Objection to location of range, 
§95-13-1. 
Transfers to minors. 

Resignation of custodian, §91-20-37. 

NUISANCES, §§95-3-1 to 95-3-29. 
Admission or finding of guilt as 

evidence, §95-3-13. 
Agricultural nuisances, §95-3-29. 
Bill of complaint in action to abate, 

§95-3-7. 
Bond not required for injunction to 

issue, §95-3-9. 
Closing of place. 

Closing order, §§95-3-11, 95-3-15. 
Controlled substances. 
Definition of nuisances, §95-3-1. 



NUISANCES —Cont'd 

Costs of action to abate and enjoin, 

§95-3-13. 
Definitions, §95-3-1. 
Dismissal of complaint filed by 

citizen, §95-3-13. 
Enforcement of provisions, §95-3-21. 
Forestry activities, §95-3-29. 
Frivolous grounds or cause. 
Taxing costs against citizen filing 
complaint. 
Finding no reasonable grounds or 
cause for action, §95-3-13. 
Gaming nuisances, §95-3-25. 
General reputation of place. 
Defendants presumed to have 

knowledge, §95-3-15. 
Evidence, §95-3-13. 
Hearing on abatement, §95-3-13. 
Injunctions. 

Bond not required for issuance, 

§95-3-9. 
Complaint containing petition for, 

§95-3-7. 
Hearing on temporary injunction, 

§95-3-9. 
Issuance of temporary injunction, 

§95-3-11. 
Permanent injunction, §95-3-13. 
Service of notice of application, 
§95-3-9. 
Jurisdiction to abate, §95-3-7. 
Lewdness. 

Nuisance defined, §95-3-1. 
Maintaining, §95-3-3. 
Order of abatement, §95-3-15. 
Parties to abatement action, §95-3-5. 
Prostitution. 

Nuisance defined, §95-3-1. 
Restraining order. 

Person restrained from removing or 
interfering with personal property, 
§95-3-7. 
Seizure and sale of property, 

§95-3-15. 
Service of notice of hearing on 

temporary injunction, §95-3-9. 
Single act not nuisance, §95-3-1. 
Summons and process requirements, 

§95-3-17. 
Supplemental nature of provisions, 

§95-3-27. 
Temporary injunctions, §§95-3-7 to 

95-3-11. 
Tenants maintaining nuisance, 
revocation of lease, §95-3-23. 
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NUISANCES —Cont'd 
Unknown defendants. 

Designation in summons and 

complain, service by publication, 
§95-3-17. 
Violation of injunction or order, 
§95-3-19. 

NUNCUPATIVE WILLS. 

Execution, §91-5-15. 

Summons of interested parties, 

§91-5-17. 
Time for reducing to writing, 

§91-5-19. 

NURSERIES. 

Principal and income law. 

Profits from nursery operation, 
§91-17-17. 

NURSES. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Domestic violence reporting, 
§93-21-23. 

NURSING HOME 

ADMINISTRATORS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
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OATHS. 

Executors and administrators. 

Administration with will annexed, 

§91-7-41. 
Administrators, §91-7-67. 
Appraisers, §91-7-115. 
County administrator, §91-7-75. 
Guardians, §93-13-17. 

OCCUPATIONAL THERAPISTS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

OFFENSIVE LANGUAGE. 
Defamation. 

Actionable words, §95-1-1. 

OFF-TRACK BETTING. 
Nuisances. 

Unauthorized gaming activities, 
§95-3-25. 



OIL AND GAS. 
Guardians. 

Rent or royalty due to ward, 
§93-13-43. 
Transactions performed without 
guardianship, §§93-13-213, 
93-13-215. 

OPTOMETRISTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

ORAL WILLS. 

Execution, §91-5-15. 

Summons of interested parties, 

§91-5-17. 
Time for reducing to writing, 

§91-5-19. 

ORDERS. 

Cease and desist orders. 

Injunctions generally. 
See INJUNCTIONS. 
Child support. 
Income withholding orders, 
§§93-11-101 to 93-11-119. 
See CHILD SUPPORT. 
Domestic violence. 

Temporary orders, §§93-21-11, 
93-21-13. 
Injunctions. 

See INJUNCTIONS. 
Nuisance abatement, §95-3-15. 
Paternity and filiation, §93-9-29. 

Surety bond, §93-9-31. 
Show cause orders. 

See SHOW CAUSE ORDERS. 
Transfers to minors. 

Delivery of property to minor, 
§91-20-29. 

ORPHANS. 
Adoption. 

See ADOPTION. 



PARENT AND CHILD. 
Adoption. 

General provisions, §§93-17-1 to 
93-17-223. 
See ADOPTION. 
Child custody. 

See CHILD CUSTODY. 
Child support. 
See CHILD SUPPORT. 
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PARENT AND CHILD —Cont'd 
Divorce. 

Effect on legitimacy of children, 
§93-5-25. 
Domestic violence generally, 
§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 
Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
Guardians of minor child, §§93-13-1 

to 93-13-5. 
Illegitimate children. 
Adoption generally, §§93-17-1 to 
93-17-223. 
See ADOPTION. 
Annulment of marriage. 

Legitimation of children, §93-7-5. 
Divorce, effect on legitimacy, §93-5-25. 
Explicit references to illegitimacy not 

required, §93-9-47. 
Intestate succession, §91-1-15. 
Paternity proceedings, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 
Incest. 

Annulment, §93-7-1. 
Divorce, §93-5-1. 

Marriage prohibited, §§93-1-1, 93-1-3. 
Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 
Intestate succession. 

Generally, §§91-1-1 to 91-1-31. 
See INTESTATE SUCCESSION. 
Natural guardianship of minor 

children, §93-13-1. 
Parental civil liability for malicious 

and willful acts, §93-13-2. 
Paternity proceedings. 

General provisions, §§93-9-1 to 
93-9-75. 
See PATERNITY PROCEEDINGS. 
Simultaneous death of parents, 

§§91-3-1 to 91-3-15. 
Termination of parental rights. 
General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 



PARTIES. 

Adoption contests, §93-17-8. 
Adoption proceedings, §93-17-5. 
Executors and administrators. 

Final accounting, statement of parties, 

§91-7-293. 
Sale of property, summons of parties, 
§91-7-197. 
Grandparents' visitation rights, 

§93-16-5. 
Interstate child custody 
proceedings. 
Appearance of parties and child, 

§93-27-210. 
Child custody determinations. 

Opportunity of parties to be heard, 
§93-27-205. 
Child custody proceedings. 

Information to submitted to court, 
§93-27-209. 
Communication between courts. 

Participation of parties, §93-27-110. 
Conduct of parties. 
Decline to exercise jurisdiction, 
§93-27-208. 
Costs, fees and expenses. 
Assessment against respondent, 

§93-27-317. 
Award to prevailing party, 
§93-27-312. 
Privilege against self-incrimination. 
Adverse inference permissible, 
§93-27-310. 
Nuisance abatement. 

Owners of property, §95-3-17. 
Trusts and trustees. 

Trustee resignation and succession. 
Interested parties to hearing, 
§91-9-203. 
Wills, probate of. 

Contest of probate, §91-7-25. 
Inclusion in petition, §91-7-19. 

PARTITION OF PERSONALTY. 
Intestate succession. 

Exempt property, when partition 
prohibited, §91-1-23. 

PARTITION OF REALTY. 
Intestate succession. 

Exempt property, when partition 
prohibited, §91-1-23. 

PATERNITY PROCEEDINGS, 

§§93-9-1 to 93-9-75. 
Appeal of determination, §93-9-41. 
Applicability of law, §93-9-5. 
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PATERNITY PROCEEDINGS 

—Cont'd 
Applicability of provisions, §93-3-5. 
Bond of father for payment of order, 

§93-9-31. 
Contempt for failure to give, 
§§93-9-33, 93-9-39. 
Child support. 
Establishment. 

Limitation on recovery from father, 
§93-9-11. 
Generally. 

See CHILD SUPPORT. 
Included in order of filiation, §93-9-29. 
Security or mother for, §93-9-35. 
Construction and interpretation of 

provisions, §93-9-3. 
Contempt for failure to give bond, 
§93-9-33. 
Probation as alternative to 
commitment, §93-9-39. 
Costs taxed to defendant, §93-9-45. 
Death of child, effect on proceeding, 

§93-9-75. 
Death of mother. 

Dying declarations admissible, 

§93-9-73. 
Effect on proceedings pending, 
§93-9-71. 
Defense witnesses. 

Testimony, sexual intercourse with 
mother of child, §93-9-21. 
Evidence. 

Dying declaration of mother, §93-9-73. 
Evidence of paternity, §93-9-9. 
Sexual intercourse with mother of 
child, §93-9-21. 
Experts to administer and interpret 

genetic tests, §93-9-23. 
Explicit references to illegitimacy 

not required, §93-9-47. 
False identification of father, 

§93-9-37. 
Father's failure to appear and 

contest, §93-9-9. 
Foreign paternity determinations, 

§93-9-30. 
Genetic tests, §93-9-21. 
Costs, §93-9-25. 
Experts and laboratories appointed by 

court, §93-9-23. 
Presumption of paternity based on 
probability, §93-9-27. 
Institution of proceedings, §93-9-9. 



PATERNITY PROCEEDINGS 

—Cont'd 
Interstate family support. 
Determination of paternity, 

§93-25-109. 
Nonpaternity as defense, §93-25-55. 
Intestate distribution to illegitimate 
children. 
Adjudication of paternity, effect, 
§91-1-15. 
Jurisdiction over actions, §93-9-15. 
Jury trial. 

No right to, §93-9-27. 
Liability of father toward child born 
out of wedlock, §93-9-7. 
Deceased father, liability of estate, 

§93-9-13. 
Past due obligations, limitation on, 
§93-9-11. 
Order of filiation, §93-9-29. 

Surety bond, §93-9-31. 
Prosecuting attorney, §93-9-43. 
Settlement requiring court 

approval, §93-9-49. 
Sexual intercourse with mother. 
Genetic testing of witnesses, §93-9-21. 
Notice of witnesses testifying, 
§93-9-21. 
Support of child by mother, §93-9-35. 
Surname on birth certificate, §93-9-9. 
Temporary child support. 
Award pending determination of 
parentage, §93-11-65. 
Title of provisions, §93-9-1. 
Transfer of action to another 

county, §93-9-17. 
Trial to be commenced after birth of 

child, §93-9-19. 
Venue of actions, §93-9-17. 
Voluntary acknowledgment of 
paternity, §93-9-28. 
Rescission by signatory, §93-9-28. 

PATIENTS' RECORDS. 
Noncustodial parent, access to 

child's records, §§93-5-24, 93-5-26. 

PAYABLE ON DEATH ACCOUNTS, 

§§91-21-1 to 91-21-25. 

PENALTIES. 
Disciplinary actions. 

See DISCIPLINARY ACTIONS. 
Fines. 

See FINES. 

PERFORMANCE BONDS. 
Generally. 

See BONDS, SURETY. 
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PERISHABLE COMMODITIES. 
Executors and administrators, right 
to sell, §§91-7-175, 91-7-179. 

PERJURY. 

False identification of father of 

child, §93-9-37. 
Interstate agreements for protection 

of children. 

Medicaid claims, §93-17-107. 
Paternity. 

False identification of father of child, 
§93-9-37. 

PERMITS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

PERSONAL PROPERTY. 
Children and minors. 

Removal of disability of minority, 
§93-19-13. 
Executors and administrators. 

Debts owed to estate, delivery of 

property as payment, §91-7-322. 
Items not required to be present, 

§91-7-181. 
Private sale, §91-7-177. 
Public sale, §91-7-183. 
Reports of sales, §91-7-185. 
Without order, §91-7-179. 
Guardian and ward. 
Property of ward. 
See GUARDIAN AND WARD. 
Intestate succession, §91-1-11. 

PERSONAL REPRESENTATIVES. 
Executors and administrators. 

General provisions, §§91-7-1 to 
91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 

PER STIRPES DISTRIBUTION OF 
INTESTATE ESTATE, §91-1-3. 

PETITIONS. 
Adoption, §93-17-3. 

Court disclosure of records, 

§93-17-221. 
Investigation, §93-17-11. 
Children and minors. 

Removal of disability of minority, 

§§93-19-3, 93-19-5. 
Transfers to minors. 

Petition for accounting, §91-20-39. 



PETITIONS —Cont'd 
Conservator appointment, 

§93-13-251. 
Domestic violence, relief under 
chapter, §§93-21-7, 93-21-9. 
Hearing on petition, §93-21-11. 
Executors and administrators. 
Discovery of inventory, §91-7-103. 
Encumbrance of real property, 

§91-7-213. 
Inventory, petition to perfect, 

§91-7-107. 
Petition of surety to be relieved, 

§91-7-317. 
Sale of real property, §91-7-195. 
Temporary administrator, 
appointment, §91-7-53. 
Grandparents' visitation rights, 

§93-16-3. 
Incompetent persons. 

Wills, petition to probate, §91-5-35. 
Interstate family support. 
Duties of initiating tribunal, 

§93-25-33. 
Duties of responding tribunal, 

§93-25-35. 
Initiation of proceedings, §93-25-27. 
Issuance of support order, §93-25-65. 
Registration of order, §93-25-83. 
Verification, §93-25-47. 
Intestate succession. 

Recognition of heir, §91-1-27. 
Termination of parental rights. 

Institution of proceedings, §93-15-105. 
Wills, probate of. 

Parties included in petition, §91-7-19. 
Real property as part of estate, 
§91-5-35. 
PETS. 
Dogs. 

See DOGS. 
PHARMACISTS AND PHARMACIES. 
Child support enforcement. 
Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
PHYSICAL THERAPISTS. 
Child support enforcement. 
Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
PHYSICIANS AND SURGEONS. 
Child support enforcement. 
Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
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PHYSICIANS AND SURGEONS 

—Cont'd 
Conservator appointment hearing, 

§93-13-255. 
Domestic violence reporting, 

§93-21-23. 

PINE TREES. 

Boxing without consent of owner, 

§95-5-15. 

PLEA BARGAINING. 
Domestic violence shelters. 

Offenders of criminal domestic 
violence, §93-21-113. 

PLEADINGS. 
Interstate child custody 
proceedings. 

Service of petition and order, 
§93-27-309. 
Petitions. 

See PETITIONS. 
Service of pleadings and other 
papers. 
Generally. 
See SERVICE OF PROCESS. 

POD ACCOUNTS, §§91-21-1 to 

91-21-25. 
Transfer-on-death security accounts 

generally. 

See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 

PODIATRISTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

POLO. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

POLYGRAPH EXAMINERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

PONY CLUBS. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

POULTRY. 
Dogs killing. 

Liability for killing dog, §95-5-19. 
Liability of dog owner for damages, 
§95-5-21. 



POULTRY —Cont'd 
Nuisances, existence of operations 
for certain period as defense, 

§95-3-29. 

PREGNANCY. 

Annulment of marriage. 

Wife pregnant with another man's 

child, §93-7-3. 
Divorce. 

Wife pregnant with another man's 

child, §93-5-1. 

PRESUMPTIONS. 
Child custody. 

Parent with history of family violence. 
Custody not in best interest of child, 
§93-5-24. 
Divorce proceedings. 

Joint custody in best interest of child, 

§93-5-24. 
Maternal custody. 

No presumption in favor of, 
§93-5-24. 
General reputation of place in 
nuisance abatement action. 
Defendants presumed to have 
knowledge, §95-3-15. 
Nuisance abatement. 

Knowledge of nuisance, §95-3-15. 
Ownership of property, §95-3-17. 
Paternity proceedings. 

Blood and genetic test results, 
§93-9-27. 

PRETERMITTED HEIRS. 
Wills. 

Interest in estate, §91-5-5. 
Revocation, effect, §91-5-3. 

PRIESTS. 

Domestic violence reporting, 

§93-21-23. 
Marriage solemnization, §§93-1-17, 
93-1-19. 

PRINCIPAL AND INCOME LAW, 

§§91-17-1 to 91-17-31. 
Applicability of provisions, §91-17-29. 
Beneficiary entitlement to income, 

§91-17-9. 
Bonds, inventory or incremental 

value, §91-17-15. 
Business profits, §91-17-17. 
Charges against income or 

principal, §91-17-27. 
Construction and interpretation, 

§91-17-31. 
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PRINCIPAL AND INCOME LAW 

—Cont'd 
Corporate distributions of stock or 

dividends, §91-17-13. 
Definitions, §91-17-3. 
Depletable property, §91-17-23. 
Farming or agricultural operation, 

§91-17-17. 
Income defined, §91-17-7. 
Income distributed from decedent's 

estate, §91-17-11. 
Investment company distributions, 

§91-17-13. 
Leases of minerals or other natural 

resources, receipts, §91-17-19. 
Principal defined, §91-17-7. 
Receipts required, §91-17-5. 
Timber, §91-17-21. 
Title of provisions, §91-17-1. 
Underproductive property, §91-17-25. 

PRISONERS OF WAR. 
Guardian for certain armed forces 
personnel, §93-13-161. 

PRISONS AND PRISONERS. 
Divorce. 

Incarceration as grounds, §93-5-1. 
Guardianships for incompetent 

persons, §§93-13-121 to 93-13-135. 

PRISON TERMS. 

Adoption supplemental benefits. 

Disclosures, §93-17-63. 
Domestic violence. 
Violation of protective order, 
§93-21-21. 
Interstate agreements for protection 
of children. 
Medicaid claims, §93-17-107. 
Marriage. 

Solicitation of marriage ceremony, 
§93-1-25. 
Nuisance abatement. 

Violation of order or injunction, 
§95-3-19. 
Nuisances, unauthorized gaming 
activities. 
Failure to provide surety bond, 
§95-3-25. 

PRIVATE FOUNDATION TRUSTS, 

§§91-9-401 to 91-9-411. 
Amendment of instrument to avoid 

applicability of certain 

provisions, §91-9-407. 
Applicability of provisions, §91-9-405. 
Distributions to avoid tax, §91-9-403. 



PRIVATE FOUNDATION TRUSTS 

—Cont'd 
Powers of courts and attorney 

general, §91-9-409. 
Prohibited acts, §91-9-401. 
References to federal tax code, 

§91-9-411. 

PRIVILEGE AGAINST 

SELF-INCRIMINATION. 
Interstate family support. 

Rules of evidence applicable, 
§93-25-57. 

PRIVILEGED COMMUNICATIONS. 
Husband-wife privilege. 

Domestic violence cases, §93-21-19. 
Interstate family support, §93-25-57. 

PROBABLE CAUSE. 
Domestic violence. 

Interstate enforcement of protective 
orders. 
Nonjudicial enforcement, §93-22-7. 

PROBATE OF WILLS. 
Administration with will annexed, 

§§91-7-39 to 91-7-49. 
See EXECUTORS AND 
ADMINISTRATORS. 
Generally, §§91-7-1 to 91-7-35. 
See EXECUTORS AND 
ADMINISTRATORS. 

PROBATION. 
Paternity proceedings. 

Failure to give security or bond, 
§93-9-39. 

PROCESS. 
Service of process. 

See SERVICE OF PROCESS. 

PRODUCTS LIABILITY. 
Equine activities. 

Limitation of tort immunity, §95-11-5. 

PROFESSIONAL COUNSELORS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

PROFESSIONS AND 
OCCUPATIONS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

PROPERTY. 
Personal property. 

See PERSONAL PROPERTY. 
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PROPERTY —Cont'd 
Real property. 

See REAL PROPERTY. 

PROSTITUTION. 
Nuisances. 

Abatement generally, §§95-3-1 to 
95-3-29. 
See NUISANCES. 
Definition of nuisance, §95-3-1. 

PROTECTION FROM DOMESTIC 
ABUSE LAW, §§93-21-1 to 
93-21-311. 

PROTECTIVE ORDERS. 
Domestic violence. 

Contents, §93-21-15. 
Details of acts restrained. 

Orders to set forth, §§93-21-13, 
93-21-15. 
Duration, §93-21-17. 
Findings of fact. 

Orders to set forth, §§93-21-13, 
93-21-15. 
Foreign orders. 

Full faith and credit, §93-21-16. 
Temporary protective orders, 

§93-21-13. 
Violations, §93-21-21. 
Injunctions generally. 
See INJUNCTIONS. 

PRUDENT PERSON RULE. 
Executors and administrators as 

fiduciaries, §91-7-253. 
Fiduciary investments, §§91-13-1 to 
91-13-11. 
See FIDUCIARY INVESTMENTS. 
Transfers to minors. 

Powers and duties of custodian, 
§91-20-25. 
Trustees, compliance, §§91-9-9, 
91-9-107. 
Principal and income law, §§91-17-1 to 
91-17-31. 
See PRINCIPAL AND INCOME 
LAW. 

PSYCHOLOGISTS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Domestic violence reporting, 
§93-21-23. 

PUBLICATION. 

Executors and administrators. 

Administration with will annexed, 
§91-7-49. 



PUBLICATION —Cont'd 
Executors and administrators 

—Cont'd 
Administrator appointed for estate of 

incompetent, §91-7-69. 
Creditors. 
Notice to file claims, §91-7-145. 
Small estates, newspaper notice not 
required, §91-7-147. 
Derelict and unknown administrator, 

§91-7-287. 
Insolvent estates, §91-7-269. 
Inventory and appraisal. 
Temporary administrator, §91-7-55. 
Guardian and ward. 

Joinder in suits involving wards, 
§93-13-281. 
Intestate succession. 

Notice to heirs, §91-1-29. 
Nuisance, action to abate and 
enjoin. 
Service on unknown defendants, 
§95-3-17. 
Sport-shooting ranges. 
Liability exemption for noise pollution. 
Notice of objection to location of 
range, §95-13-1. 

PUBLIC FIGURES. 
Defamatory statements by radio or 
television stations or networks, 

§95-1-3. 
Opportunity to correct statements, 
§95-1-5. 

PUBLIC LANDS. 
Trespass, §95-5-27. 

PUBLIC RECORDS. 

See RECORDS. 

PUBLIC TELEVISION. 
Defamation. 

Liability of station or network for 

damages, §95-1-3. 
Opportunity to retract or correct, 

§95-1-5. 



R 



RABBIS. 

Marriage solemnization, §§93-1-17, 
93-1-19. 

RACIAL MINORITIES. 
Annulment of marriage, statistics, 

§93-7-13. 
Divorce statistics, compilation, 

§93-5-33. 
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RADIO. 
Defamation. 

Liability of station or network for 

damages, §95-1-3. 
Opportunity to retract or correct, 

§95-1-5. 

RAPE. 

Termination of parental rights. 

Rape of child as grounds, §93-15-103. 

RAPE CRISIS CENTERS. 
Domestic violence shelters, 

§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 

REAL ESTATE APPRAISERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Licenses. 

Revocation or suspension. 
Child support enforcement, 
§§93-11-151 to 93-11-163. 

REAL ESTATE BROKERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

REAL PROPERTY. 
Children and minors. 

Removal of disability of minority, 
§93-19-1. 
Executors and administrators. 
Sale of real property, §§91-7-187 to 
91-7-225. 
See EXECUTORS AND 
ADMINISTRATORS. 
Guardian and ward. 
Property of ward. 

See GUARDIAN AND WARD. 
Small transaction performed without 
guardian. 
Sales of interest in property, 
§§93-13-217, 93-13-219. 
Intestate succession, rules of 

distribution, §91-1-3. 
Mortgages and deeds of trust. 
See MORTGAGES AND DEEDS OF 
TRUST. 
Trusts and trustees. 
Title to real property. 

Trusts authorized to take, §91-9-2. 
Wills devising. 

Probate of will, §91-5-35. 



RECIPROCAL ENFORCEMENT OF 

SUPPORT. 
Uniform interstate family support 
act, §§93-25-1 to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

RECORDATION OF DOCUMENTS. 
Power of appointment, release, 

§§91-15-15 to 91-15-19. 
Trusts, §91-9-1. 
Wills probated, §91-7-31. 
Foreign wills, §91-7-33. 

RECORDS. 
Adoption. 

Confidentiality act, §§93-17-25, 
93-17-201 to 93-17-223. 
See ADOPTION. 
Child support income withholding. 

Duties of department, §93-11-115. 
Domestic violence shelters. 
Confidentiality, §93-21-109. 
Marriage records, custodian, 

§93-1-23. 
Noncustodial parent, access to 

child's records, §§93-5-24, 93-5-26. 
Transfers to minors. 
Powers and duties of custodian, 
§91-20-25. 

RECRIMINATION. 
Divorce. 

Denial for recrimination of party not 
required, §93-5-3. 

REFEREES. 

Liability exemption for sports 
officials, §§95-9-3, 95-9-5. 

REGISTRATION. 

Executors and administrators. 

Creditor's claim, §§91-7-151, 91-7-153. 
Fiduciary security transfers, 

§91-11-5. 
Interstate child custody 
proceedings. 
Child custody determinations. 
Registration process, §93-27-305. 
Interstate family support. 
Registered orders, §§93-25-81 to 
93-25-107 
See INTERSTATE FAMILY 
SUPPORT. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
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RELATIVES. 

Intestate succession, §§91-1-1 to 
91-1-31. 

See INTESTATE SUCCESSION. 
Marriages void, §93-1-1. 

Annulment, §93-7-1. 

RELEASES. 

Powers of appointment. 
Release of powers, §§91-15-1 to 
91-15-21. 

RELIGIOUS ORGANIZATIONS. 

Food donations to charitable or 

nonprofit organization. 

Tort liability exemption, §§95-7-1 to 
95-7-13. 
Marriage solemnization, §§93-1-17, 
93-1-19. 

RELIGIOUS TRUSTS. 
Removal of trustee, §§91-9-301 to 

91-9-305. 
Trusts generally. 

See TRUSTS AND TRUSTEES. 

REMAINDERMAN. 
Principal and income law. 

Remainderman, denned, §91-17-3. 

REMARRIAGE. 

Divorce prohibiting, §93-5-25. 

REMOVAL OF DISABILITY OF 

MINORITY, §§93-19-1 to 93-19-15. 

RENUNCIATION OF WILL. 
Spouse's elective share, §91-5-25. 

REPORTS. 

Adoption investigations, §93-17-11. 

Annulment of marriage, statistics, 

§93-7-13. 
Children's trust fund, §93-21-307. 
Child support. 

Overdue amounts reported to 
consumer reporting agency, 
§93-11-69. 
Domestic violence, §§93-21-23, 

93-21-25. 
Domestic violence shelters. 
Annual fiscal and statistical reports, 

§93-21-111. 
Criminal acts of domestic violence, 
§93-21-113. 
Executors and administrators. 
Appraisal and inventory, §91-7-137. 
Sale of property, §91-7-185. 
Guardians. 

Excess money or property of ward, 
§93-13-55. 



REPORTS —Cont'd 
Paternity proceedings. 

Genetic tests, §93-9-23. 

REPUTATION. 
Evidence. 

Nuisance, action to abate or enjoin. 
General reputation of place, 
§95-3-13. 
General reputation of place. 

Defendants presumed to have 

knowledge in action to abate or 
enjoin nuisance, §95-3-15. 

Evidence in action to abate or enjoin 
nuisance, §95-3-13. 

RESIDENCE. 
Interstate child custody 
proceedings. 

Initial child-custody jurisdiction. 
Six-month residence, §93-27-201. 

RESIDENCY. 
Adoption. 

Residency requirements, §93-17-3. 
Divorce. 

Residency requirements for 
jurisdiction, §93-5-5. 

RESIDENTIAL BUILDING 

CONTRACTORS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

RES JUDICATA. 
Adoption. 

Termination of unfit parent's rights, 
§93-17-7. 
Intestate succession. 

Collateral attack of judgment, 
§91-1-31. 

RESPIRATORY CARE 
PRACTITIONERS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

RESTRAINING ORDERS. 
Injunctions generally. 

See INJUNCTIONS. 
Protective orders. 

See PROTECTIVE ORDERS. 

RETRACTIONS. 
Defamation. 

Opportunity to make retraction or 
correction, §95-1-5. 
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REVOCATION OF WILL, §91-5-3. 

RIDING CLUBS. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

RIDING STABLES. 
Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

RODEOS. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

ROREDO. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

ROULETTE. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

ROUQUETNOIR. 
Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

ROWLEY-POWELY. 
Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 



S 



SALES. 

Donated food, prohibited, §95-7-11. 

Executors and administrators. 

Sale of estate to pay distributees, 

§91-7-301. 
Sale of personal property, §§91-7-175 

to 91-7-185. 
Sale of real property, §§91-7-187 to 

91-7-225. 
Temporary administrators, §91-7-57. 
Guardian's powers toward personal 

property of ward, §93-13-53. 
Guardian's powers toward real 
property of ward. 
Sale of land or timber, §93-13-51. 

SAME-SEX MARRIAGE, §93-1-1. 
Adoption by couples of same gender 

prohibited, §93-17-3. 
Annulment, §93-7-1. 

SAVINGS BANKS. 
Fiduciaries. 

Investments in FDIC or FSLIC 
insured accounts, §91-13-6. 



SCHOOLS AND EDUCATION. 
Records. 

Access to records. 

Noncustodial parent, §§93-5-24, 
93-5-26. 
SCIENTIFIC EVIDENCE. 
DNA. 

Paternity proceedings, §§93-9-21 to 
93-9-27. 
SEARCHES AND SEIZURES. 
Child support. 
Assets subject to seizure for overdue 
support, §93-11-71. 
Guardians. 
Removal of ward and property from 
state. 
Seizure of property to be removed, 
§93-13-65. 
Nuisance abatement. 

Removal of property, §95-3-15. 
SEARCH FOR BIRTH PARENTS. 
Adoptees, §§93-17-215 to 93-17-221. 
Adoption agencies, §93-17-209. 
SECURED TRANSACTIONS. 
Fiduciary investments, §§91-13-1 to 
91-13-11. 
See FIDUCIARY INVESTMENTS. 
Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
SECURITIES. 

Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Guardians. 
Investment of disposal of property of 
ward, §93-13-55. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

Creation of custodial property, 
§91-20-19. 
SEIZURE OF PROPERTY. 
See SEARCHES AND SEIZURES. 
SELF-DEALING. 

Trust activities prohibited, §91-9-401. 
SELF-INCRIMINATION, PRIVILEGE 

AGAINST. 
Interstate child custody 
proceedings. 
Adverse inference permissible, 
§93-27-310. 
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SELF-INCRIMINATION, PRIVILEGE 

AGAINST —Cont'd 
Interstate family support. 

Rules of evidence applicable, 
§93-25-57. 

SEPARATE PROPERTY OF 

SPOUSE. 
Effect on devise and elective share, 

§91-5-29. 

SERVICE BY PUBLICATION. 
John Doe actions. 

Nuisance, action to abate and enjoin. 
Unknown defendants, §95-3-17. 

SERVICE OF PROCESS. 
Child support. 

Income withholding orders, 

§93-11-103. 
Modification or suspension of order, 

§93-11-113. 
Nonresident defendants, §93-11-67. 
Conservator appointment hearing, 

§93-13-253. 
Domestic violence. 
Interstate enforcement of protective 
orders. 
Service on respondent, §93-22-7. 
Guardian and ward. 
Joinder in suits involving wards, 

§93-13-281. 
Sale of interest in property, 
§93-13-219. 
Interstate child custody 
proceedings. 
Personal jurisdiction. 
Notice to person outside state, 
§93-27-108. 
Petition and order, §93-27-309. 
Nuisance abatement, §95-3-17. 
Hearing on abatement, §95-3-13. 
Notice of hearing on temporary 

injunction, §95-3-9. 
Temporary injunction, §95-3-7. 
Unknown defendants, §95-3-17. 

SETTING FIRE TO LANDS OF 
ANOTHER, §95-5-25. 

SEXUAL BATTERY. 
Termination of parental rights. 

Grounds, §93-15-103. 

SHEEP. 
Dogs killing. 

Liability for killing dog, §95-5-19. 
Liability of dog owner for damages, 
§95-5-21. 



SHELTERS. 

Domestic violence shelters, 

§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 
Homeless shelters. 

Tort liability exemption for food 
donations, §§95-7-1 to 95-7-13. 

SHERIFFS. 

Executors and administrators. 

Sheriff as administrator, §91-7-83. 

SHOOTING RANGES. 
Noise pollution by sport-shooting 
ranges. 

Liability exemption, §95-13-1. 

SHOW CAUSE ORDERS. 
Executors and administrators. 

Administration with will annexed, 

§91-7-39. 
Failure to return inventory, §91-7-105. 
Removal of derelict fiduciary, 

§91-7-285. 
Paternity proceedings. 
The order of filiation, default hearing, 

§93-9-31. 

SIGNATURES. 
Wills. 

Execution, §91-5-1. 

Holographic writings, authentication, 

§91-7-10. 
Petition to probate, §91-5-35. 

SIGNS. 

Equine activities. 

Postings required for tort immunity, 
§95-11-7. 

SIMULTANEOUS DEATH, §§91-3-1 to 

91-3-15. 
Applicability of provisions, §91-3-13. 
Construction and interpretation, 

§91-3-3. 
Death of multiple beneficiaries of 

third party, §91-3-7. 
Insurance proceeds, §91-3-11. 
Joint tenants, §91-3-9. 
Property disposition generally, 

§91-3-5. 
Tenants by the entirety, §91-3-9. 
Title of provisions, §91-3-1. 
Will provisions as superseding, 

§91-3-15. 

SISTERS. 

Guardians and conservators, 

§93-13-38. 
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SISTERS —Cont'd 
Incestuous marriage, §93-1-1. 

SLANDER, §§95-1-1 to 95-1-5. 

SLAYERS OF DECEDENTS. 
Intestate succession, §91-1-25. 
Wills, not to take under, §91-5-33. 

SOCIAL SECURITY NUMBERS. 
Child support. 

License suspension for failure to pay. 
Collection of information from 
licensing entities, §93-11-155. 
Use to locate parents, §93-11-64. 

SOCIAL WORKERS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 
Domestic violence reporting, 
§93-21-23. 

SOLEMNIZATION OF MARRIAGE, 

§§93-1-15 to 93-1-19. 

SOLICITATION. 

Marriage ceremony, §93-1-25. 

SOUP KITCHEN. 
Tort liability exemption for food 
donations, §§95-7-1 to 95-7-13. 

SPECIAL EDUCATION. 
Interstate agreements for protection 
of children. 

Medicaid eligibility, §93-17-107. 

SPEECH PATHOLOGISTS AND 

AUDIOLOGISTS. 
Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

SPLIT-INTEREST TRUSTS, 

§§91-9-401 to 91-9-411. 
Amendment of instrument to avoid 

applicability of certain 

provisions, §91-9-407. 
Applicability of provisions, §91-9-405. 
Distributions to avoid tax, §91-9-403. 
Powers of courts and attorney 

general, §91-9-409. 
Prohibited acts, §91-9-401. 
References to federal tax code, 

§91-9-411. 

SPORTS. 

Referees and other officials. 

Tort liability exemption, §§95-9-1 to 
95-9-5. 



SPORT-SHOOTING RANGES. 
Noise pollution by. 

Liability exemption, §95-13-1. 

SPORTS OFFICIALS. 
Tort liability exemption, §§95-9-1 to 
95-9-5. 

SPOUSAL ABUSE. 
Domestic violence generally, 

§§93-21-1 to 93-21-29. 
See DOMESTIC VIOLENCE. 
Domestic violence protective orders. 
Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 

SPOUSAL PRIVILEGE. 
Domestic violence cases, §93-21-19. 
Interstate child custody 
proceedings. 

Inapplicable of defense, §93-27-310. 
Interstate family support. 

Rules of evidence applicable, 
§93-25-57. 

SPOUSAL SUPPORT. 
Alimony. 

See ALIMONY. 

STABLES. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

STATE DEPARTMENTS AND 

AGENCIES. 
Interstate family support. 

Duties of state officials and agencies, 
§93-25-41. 

STATE FAIR. 

Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

STATISTICS. 

Annulment of marriage, §93-7-13. 

Birth certificates. 

See VITAL STATISTICS. 
Domestic violence shelters. 

Annual reports, §93-21-111. 

STATUTE OF LIMITATIONS. 
Adoption. 

Setting aside final decree, §93-17-15. 
Child support. 

Establishment of paternity, §93-9-11. 
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STATUTE OF LIMITATIONS —Cont'd 
Child support — Cont'd 

Recovery from estate of father, 
§93-9-13. 
Executors and administrators. 
Creditor's claims, §§91-7-91, 91-7-151. 
Registration tolls limitation period, 
§91-7-153. 
New inventory found, time to return, 

§91-7-95. 
Opening and reopening final account, 
§91-7-309. 
Interstate family support. 

Hearing to contest registered order, 
§93-25-91. 
Intestate distribution to illegitimate 
children. 
Adjudication of paternity after death 

of decedent, §91-1-15. 
Claims brought by parents of 
illegitimate, §91-1-15. 
Intestate succession. 
Collateral attack or reopening of 
judgment, §91-1-31. 
Paternity proceedings. 

Appeal of order, §93-9-41. 
Trespass, civil, §95-5-29. 
Wills. 

Probate contest, §91-7-23. 
Time for spousal renunciation, 
§91-5-25. 

STAYS. 

Adoption proceedings. 

Investigation by court, §93-17-11. 
Interstate child custody 
proceedings. 

Not stay pending appeal, §93-27-314. 
Simultaneous proceedings. 

Exercise of jurisdiction, §93-27-206. 
Paternity proceedings. 
Appeal of order, §93-9-41. 

STEEPLECHASING. 
Tort liability exemption for equine 
activities, §§95-11-1 to 95-11-7. 

STOCK AND STOCKHOLDERS. 
Principal and income law. 

Distributions of stock or dividends, 
§91-17-13. 

STRICT LIABILITY. 
Equine activities. 

Limitation of tort immunity, §95-11-5. 

SUMMONS AND PROCESS. 
Adoption. 

Consent not filed, §93-17-5. 



SUMMONS AND PROCESS —Cont'd 
Child support enforcement. 

Nonresident defendants, §93-11-67. 
Executors and administrators. 
Failure to return inventory, summons 

of administrator, §91-7-105. 
Final accounting, §91-7-285. 
Sale of property, summons of parties, 
§91-7-197. 
Guardians for persons in need of 
mental treatment, §93-13-111. 
Guardianships, transactions 
performable without. 
Sale of interest in property, 
§93-13-219. 
Intestate succession. 

Heirs cited to appear, §91-1-29. 
Marriage. 

Protest against license issuance. 
Service of summons, §93-1-7. 
Service of process generally. 
See SERVICE OF PROCESS. 
Wills. 

Parties in interest to oral will, 

§91-5-17. 
Subscribing witnesses, §91-7-7. 

SURVIVAL OF ACTIONS. 
Executors and administrators, 

§§91-7-233, 91-7-235. 
Non-abatement of actions, §§91-7-237, 
91-7-241. 

SURVIVING SPOUSES. 
Elective share. 

Amount of share, §91-5-25. 

Devise as bar, §91-5-23. 

No provision for spouse in will, 

§91-5-27. 
Renunciation of will, §91-5-25. 
Separate property of spouse, §91-5-29. 
Effect on devise and elective share, 
§91-5-29. 
Wills. 

Devise as bar to elective share, 

§91-5-23. 
No provision for spouse in will, 
§§91-5-25 to 91-5-29. 

SYPHILIS. 
Marriage. 

Blood test required, §93-1-5. 



TACK, EQUINE EQUIPMENT. 
Equine activities. 

Limitation of tort immunity, §95-11-5. 
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TAXATION. 

Executors and administrators. 

Agreements with commissioner to 
effect equitable distribution, 
§91-7-159. 
Duty to pay taxes, §91-7-157. 
Trusts set up to avoid taxes, 
§§91-9-401 to 91-9-411. 

TAX-EXEMPT TRUSTS, §§91-9-401 to 
91-9-411. 

TELEVISION. 

Defamation. 

Liability of station or network for 

damages, §95-1-3. 
Opportunity to retract or correct, 

§95-1-5. 

TENANTS BY THE ENTIRETY. 
Simultaneous death of co-tenants, 

§91-3-9. 

TENNESSEE VALLEY AUTHORITY. 
Fiduciaries investing in bonds, 

§91-13-11. 

TERMINATION OF PARENTAL 

RIGHTS, §§93-15-101 to 93-15-111. 
Adoption. 

Determination that parent unfit, 
§93-17-7. 
Allegation of unfitness, §93-17-7. 
Alternatives to termination, 

§93-15-103. 
Best interests of child. 

Adoption, §93-15-103. 
Decree of termination, §93-15-109. 
Grounds, §93-15-103. 

Allegation of unfitness, §93-17-7. 
Guardian ad litem, §93-15-107. 
Institution of proceedings, 

§93-15-105. 
Parties, §93-15-107. 
Placement after termination, 

§93-15-111. 
Title of provisions, §93-15-101. 

TESTAMENTARY DISPOSITIONS. 
Wills. 

General provisions, §§91-5-1 to 
91-5-35. 
See WILLS. 

TESTAMENTARY GUARDIANS, 

§§93-13-7 to 93-13-11. 

THIRD-PARTY CLAIMS. 
Beneficiaries of property 
disposition. 

Simultaneous death of multiple 
beneficiaries, §91-3-7. 



THIRD-PARTY CLAIMS —Cont'd 
Fiduciary security transfers. 

Claims adverse to interest, transfer 
pursuant to assignment, 
§91-11-11. 
Non-liability of third parties, 
§91-11-15. 
Husband and wife. 
Validity of transfers between as to 
third parties, §93-3-9. 
Transfers to minors, §91-20-33. 
Trusts and trustees. 

Protection of third parties, §91-9-115. 
Wills. 

Claim to property devised to slayer of 
decedent, §91-5-33. 

THREE DAY EVENTS. 
Equine activity immunity, §§95-11-1 
to 95-11-7. 

TIMBER. 

See TREES AND TIMBER. 

TIME. 

Executors and administrators. 

Appraisal and inventory, §91-7-139. 

TITLE. 

Executors and administrators. 

Death of decedent before title 
perfected, §91-7-221. 
Transfers to minors. 

Creation of custodial property, 
§91-20-19. 
Wills devising real property. 
Probate as muniments of title, 
§91-5-35. 

TITLE IV-D. 
Child support. 

Income withholding orders, 
§93-11-103. 

TOD SECURITY ACCOUNTS, 

§§91-21-1 to 91-21-25. 

TORTS. 

Boats or other watercraft. 

Loosening and taking away without 
consent of owner, §95-5-11. 
Boxing pine trees without consent 

of owner, §95-5-15. 
Children and minors. 
Parental civil liability for malicious 
and willful acts, §93-13-2. 
Cutting trees without consent of 

owner, §95-5-10. 
Defamation. 
Generally, §§95-1-1 to 95-1-5. 
See DEFAMATION. 
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TORTS —Cont'd 
Equine activities. 

Tort liability exemption, §§95-11-1 to 
95-11-7. 
Executors and administrators. 

Liability of administrator, §91-7-249. 
Food donations. 

Tort liability exemption, §§95-7-1 to 
95-7-13. 
Loss of consortium recognized, 

§93-3-1. 
Nuisances. 

General provisions, §§95-3-1 to 
95-3-29. 
See NUISANCES. 
Setting fire to lands of another, 

§95-5-25. 
Sport-shooting ranges. 
Liability exemption for noise pollution 
by, §95-13-1. 
Sports officials. 
Tort liability exemption, §§95-9-1 to 
95-9-5. 
Transfers to minors. 

Claim against property arising from 
tort, §91-20-35. 
Trespass, §§95-5-10 to 95-5-29. 

See TRESPASS. 
Volunteers. 

Tort liability exemption, §§95-9-1 to 
95-9-5. 

TORTURE. 

Divorce grounds, §93-5-1. 

TRAIL RIDING. 

Equine activity immunity, §§95-11-1 
to 95-11-7. 

TRANSFER OF CASES. 
Paternity proceedings. 

Transfer to another county, §93-9-17. 

TRANSFER-ON-DEATH SECURITY 

ACCOUNTS, §§91-21-1 to 91-21-25. 
Applicability of chapter, §91-21-25. 
Beneficiary designation. 

Evidence of registration in beneficiary 
form, §91-21-9. 
Construction and interpretation of 

chapter, §91-21-23. 
Death of beneficiary, §91-21-21. 
Death of owner, §91-21-15. 

Transfer not testamentary, §91-21-19. 
Definitions, §91-21-3. 
Effect of registration on ownership, 

§91-21-13. 
Joint tenants, registration, §91-21-5. 



TRANSFER-ON-DEATH SECURITY 

ACCOUNTS —Cont'd 
Language to effect registration, 

§91-21-11. 
Registering entity. 

Establishment of terms and conditions 

of registration, §91-21-21. 
Protection from liability, §91-21-17. 
Sole owners, registration, §91-21-5. 
Substitution of beneficiaries, 

§91-21-21. 
Title of provisions, §91-21-1. 
Validity of registration, §91-21-7. 

TRANSFERS TO MINORS, §§91-20-1 

to 91-20-49. 
Accounting of property, §91-20-39. 
Applicability of provisions, §91-20-5. 
Claim against custodial property, 

§91-20-35. 
Construction and interpretation of 

provisions, §91-20-47. 
Death of custodian, effect, §91-20-23. 

Successor, §91-20-37. 
Debtor to minor, transfer by, 

§91-20-15. 
Definitions, §91-20-3. 
Delivery to minor, §91-20-29. 
Age requirements, §91-20-41. 
Executor of will, transfer by, 

§§91-20-11, 91-20-13. 
Exercise of powers, §91-20-27. 
Family trust preservation act, 

§§91-9-501 to 91-9-511. 
See TRUSTS AND TRUSTEES. 
Form of valid transfers, §91-20-19. 
Ineligible custodian, effect, §91-20-23. 
Irrevocable gift or power of 

appointment, §91-20-9. 
Joint custodians prohibited, 

§91-20-21. 
Jurisdiction over, §91-20-5. 
Liability of custodian, §91-20-35. 
Nomination of custodian, §91-20-7. 

Declination, §91-20-37. 
Powers and duties of custodian, 

§91-20-25. 
Prudent person standard applies, 

§91-20-25. 
Receipt from custodian, §91-20-17. 
Reimbursement of custodian's 

expenses, §91-20-31. 
Resignation or removal, successor 

custodians, §91-20-37. 
Rights vested in custodian by 

transfer, §91-20-23. 
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TRANSFERS TO MINORS —Cont'd 
Severability of provisions, §91-20-49. 
Third party protection, §91-20-33. 
Title of provisions, §91-20-1. 
Transfer not covered under prior 

act, §91-20-45. 
Transfer-on-death security accounts, 

§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to more than one minor 

prohibited, §91-20-21. 
Transfer under prior act, §91-20-43. 
Trustee, transfer by, §§91-20-11, 

91-20-13. 

TREES AND TIMBER. 
Boxing pine trees. 

Civil trespass, §95-5-15. 
Cutting trees without consent of 

owner, §95-5-10. 
Nuisances, existence of operations 
for certain period as defense, 
§95-3-29. 
Principal and income law. 
Receipts from taking timber, 
§91-17-21. 
Trespassing to cut, §95-5-10. 

TRESPASS. 

Actions for civil trespass, procedure 

for bringing, §95-5-29. 
Boats or other watercraft, loosening 

or taking, §95-5-11. 
Boxing pine trees, §95-5-15. 
Burning woods or lands of another, 

§95-5-25. 
Civil trespass, §§95-5-10 to 95-5-29. 
Cottonseed sacks, taking, §95-5-13. 
Dog killing livestock or poultry, 
§95-5-19. 
Liability of owner, §95-5-21. 
Fences, gates, etc. 

Opening or leaving open, §95-5-23. 
Public lands. 
Cutting trees on lands of state, 
§95-5-27. 
Trees, cutting without consent, 
§95-5-10. 
Burning woods on land of another, 

§95-5-25. 
Trees on land of state, §95-5-27. 

TRIAL. 
Open court. 

Divorce proceedings, §93-5-17. 



TRIBAL COURTS. 
Interstate family support, §§93-25-1 
to 93-25-117. 
See INTERSTATE FAMILY 
SUPPORT. 

TRUST COMPANIES. 
Transfers to minors. 

Transfer not authorized by order or 
will, §91-20-13. 

TRUSTS AND TRUSTEES, §§91-9-1 to 

91-9-511. 
Accounting of trustee, §91-9-5. 
Assignment of trust, §91-9-3. 
Certificate of trust agreement, filing, 

§91-9-7. 
Charitable trusts, §§91-9-401 to 

91-9-411. 
Consolidation or separation of 
trusts. 
Powers of trustees, §91-9-107. 
Creation of trust, §91-9-1. 
Environmental compliance, powers 

of trustee, §91-9-9. 
Family trust preservation act, 
§§91-9-501 to 91-9-511. 
Applicability of provisions, §91-9-511. 
Definitions, §91-9-501. 
Discretionary payments, §91-9-507. 
Payment for education and support of 

beneficiary, §91-9-505. 
Payments to avoid creditors, 

§91-9-507. 
Settlor as beneficiary, §91-9-509. 
Transfer of beneficiary's interest 
prohibited, §91-9-503. 
Fiduciary investments, §§91-13-1 to 

91-13-11. 
Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Gifts to minors. 
General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Guardians, testamentary 
appointment, §§93-13-7 to 
93-13-11. 
Intestate succession. 

General provisions, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 
Trust estates, §91-1-9. 
Investments, §§91-13-1 to 91-13-11. 
Applicability of provisions, §91-13-9. 
Courts' powers unaffected, §91-13-7. 
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TRUSTS AND TRUSTEES —Cont'd 
Investments — Cont'd 

FDIC-insured accounts, §91-13-6. 
Federal obligations, §91-13-8. 
Legal investments, §91-13-5. 
Power to invest, §91-13-1. 
Prudent investor standard, §91-13-3. 
Tennessee Valley Authority bonds, 
§91-13-11. 
Joint trustees. 

Powers, §91-9-113. 
Powers of appointment. 
Release of powers, §§91-15-1 to 
91-15-21. 
Conflict of laws, §91-15-21. 
Definitions, §91-15-3. 
Donee's right to release, §91-15-5. 
Effecting release, §91-15-7. 
Effect of failure to record, §91-15-19. 
Notice of release by delivery, 

§91-15-13. 
Prior release, §91-15-9. 
Recordation, §§91-15-15, 91-15-17. 
Supplemental nature of provisions, 

§91-15-11. 
Title of provisions, §91-15-1. 
Principal and income law, §§91-17-1 
to 91-17-31. 
See PRINCIPAL AND INCOME LAW. 
Private foundation. 

Trusts, §§91-9-401 to 91-9-411. 
Real property. 
Title to real property. 

Trusts authorized to take, §91-9-2. 
Removal of trustees, §§91-9-301 to 
91-9-305. 
Complaint to remove, §91-9-303. 
Definitions, §91-9-301. 
Equity powers of court, §91-9-305. 
Resignation and succession of 
trustees, §§91-9-201 to 91-9-213. 
Accounting upon discharge, §91-9-205. 
Applicability of provisions, §91-9-201. 
Appointment of successor, §91-9-203. 
Beneficiary under legal disability. 

Notice and participation, §91-9-209. 
Conflict of laws, §91-9-213. 
Jurisdiction to settle accounts, 

§91-9-211. 
Powers of successor, §91-9-207. 
Procedure, §91-9-203. 
Revocation of trust. 

Will devising to, §91-5-11. 
Separation or consolidation of 
trusts. 
Powers of trustees, §91-9-107. 



TRUSTS AND TRUSTEES —Cont'd 
Split-interest trusts, §§91-9-401 to 

91-9-411. 
Termination of trust. 

Powers of trustee, §91-9-107. 
Title to real property. 

Trusts authorized to take, §91-9-2. 
Transfers to minors. 

General provisions, §§91-20-1 to 
91-20-49. 
See TRANSFERS TO MINORS. 
Uniform principal and income law, 
§§91-17-1 to 91-17-31. 
See PRINCIPAL AND INCOME LAW. 
Uniform trustees' powers, §§91-9-9, 
91-9-101 to 91-9-119. 
Applicability of provisions, §91-9-117. 
Construction and interpretation, 

§91-9-119. 
Courts, relief of trustee, §91-9-111. 
Definitions, §91-9-103. 
Joint trustees, §91-9-113. 
Powers set out, §§91-9-9, 91-9-107. 
Prudent person standard, §91-9-107. 
Scope of powers, §91-9-105. 
Third party protection, §91-9-115. 
Title of provisions, §91-9-101. 
Transfer of duties, §91-9-109. 
Vouchers, §91-9-5. 
Wills. 

Devise to existing trust, §91-5-11. 
General provisions, §§91-5-1 to 
91-5-35. 
See WILLS. 

TURPENTINE. 

Boxing pine trees without consent 
of owner, §95-5-15. 



U 



UCCJEA, §§93-27-101 to 93-27-402. 
See INTERSTATE CHILD CUSTODY 
PROCEEDINGS. 

UMPIRES. 

Liability exemption for sports 
officials, §§95-9-3, 95-9-5. 

UNDERAGE MARRIAGES, §93-1-5. 
Minors as divorce parties, §93-5-9. 

UNFIT PARENTS LAW. 
Termination of parental rights. 

General provisions, §§93-15-101 to 
93-15-111. 
See TERMINATION OF PARENTAL 
RIGHTS. 
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UNIFORM ACT FOR 

SIMPLIFICATION OF 
FIDUCIARY SECURITY 
TRANSFERS, §§91-11-1 to 
91-11-21. 

UNIFORM CHILD CUSTODY 
JURISDICTION AND 
ENFORCEMENT ACT. 
General provisions, §§93-27-101 to 
93-27-402. 
See INTERSTATE CHILD CUSTODY 
PROCEEDINGS. 
Short title, §93-27-101. 

UNIFORM INTERSTATE FAMILY 
SUPPORT ACT, §§93-25-1 to 
93-25-117. 

UNIFORM LAW ON PATERNITY, 

§§93-9-1 to 93-9-49. 

UNIFORM PRINCIPAL AND 
INCOME LAW, §§91-17-1 to 
91-17-31. 

UNIFORM SIMULTANEOUS DEATH 
LAW, §§91-3-1 to 91-3-15. 

UNIFORM TRANSFER-ON-DEATH 
SECURITY REGISTRATION 
ACT, §§91-21-1 to 91-21-25. 

UNIFORM TRUSTEES' POWERS, 

§§91-9-101 to 91-9-119. 

UNITED STATES. 
Bond issues. 

Fiduciaries investing in, §91-13-8. 

UNKNOWN DEFENDANTS. 
Nuisance, action to abate and 
enjoin. 

Designation in complaint and 

summons, service by publication, 
§95-3-17. 

UNWED PREGNANCY. 

Explicit references to illegitimacy 

not required, §93-9-47. 
Intestate succession, §91-1-15. 
Liability of father toward child born 
out of wedlock, §93-9-7. 
Deceased father, liability of estate, 

§93-9-13. 
Past due obligations, limitation on, 
§93-9-11. 
Paternity proceedings. 

General provisions, §§93-9-1 to 
93-9-75 
See PATERNITY PROCEEDINGS. 



VANDALISM. 

Bridges, buildings, or other 
structures. 

Liability to owner, §95-5-23. 
Juvenile offenders. 

Parental liability, §93-13-2. 
Parental liability for juvenile 
offenders, §93-13-2. 

VENUE. 

Grandparents' visitation rights, 

§93-16-3. 
Nuisances. 

Action to abate and enjoin, §95-3-7. 
Paternity proceedings, §93-9-17. 
Wills, probate of, §91-7-1. 

VETERINARIANS. 

Child support enforcement. 

Suspension of licenses, permits or 
registrations, §§93-11-151 to 
93-11-163. 

VICARIOUS LIABILITY. 

Volunteers, §95-9-1. 

VICTIMS OF CRIMES. 

Domestic violence protective orders. 

Uniform interstate enforcement act, 
§§93-22-1 to 93-22-17. 
See DOMESTIC VIOLENCE. 
Domestic violence shelters, 
§§93-21-101 to 93-21-117. 
See DOMESTIC VIOLENCE 
SHELTERS. 

VICTIMS OF DOMESTIC VIOLENCE 
FUND, §93-21-117. 

VISITATION. 
Child visitation. 

Grandparents visitation. 
Special procedure in certain actions 
and matters, §§93-16-1 to 
93-16-7. 

VITAL STATISTICS. 
Adoption. 

Confidentiality of adoption records, 
§§93-17-201 to 93-17-223. 
See ADOPTION. 
Birth certificates. 

Revision upon adoption, §93-17-21. 
Surname of child born out of wedlock, 
§93-9-9. 

VOLUNTARY ACKNOWLEDGMENT 
OF PATERNITY, §93-9-28. 

Rescission by signatory, §§93-9-9, 
93-9-28. 
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VOLUNTEERS. 

Tort liability exemption, §§95-9-1 to 
95-9-5. 



W 



WAGERING. 

Operating gaming device. 

Common nuisance, abatement by writ 
of injunction, §95-3-25. 

WAGES. 

Executors and administrators. 

Money owed to decedent, §§91-7-323 to 
91-7-329. 

WARRANTS. 
Interstate child custody 
proceedings. 

Warrant to take physical custody of 
child, §93-27-311. 
Interstate family support, §§93-25-35. 

WASTE OF PROPERTY. 
Executors and administrators. 

Waste of personalty, §91-7-193. 
Guardians. 

Care of real property of ward, 
§93-13-41. 

WIDOWS AND WIDOWERS. 
Intestate succession. 

Spouse's share, §91-1-7. 

WILLS, §§91-5-1 to 91-5-35. 
Administration with will annexed, 

§§91-7-39 to 91-7-49. 
See EXECUTORS AND 
ADMINISTRATORS. 
Afterborn heirs, §§91-5-3, 91-5-5. 
Attestation, §91-5-1. 
Capacity to execute, §91-5-1. 
Codicils. 

Execution, §91-5-1. 
Holographic writings, §91-7-10. 
Revocation by, §91-5-3. 
Contest of will. 
Probate contest, §§91-7-21 to 91-7-29. 
Real property as part of estate, 
probate of will, §91-5-35. 
Creditor as witness, §91-5-13. 
Deathbed, oral wills, §§91-5-15 to 

91-5-19. 
Death of devisee, vested interest in 

heirs, §91-5-7. 
Descent and distribution. 
General provisions, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 



WILLS —Cont'd 

Elective share of spouse, §91-5-25. 
When no provision made by will, 

§91-5-27. 
When spouse owns separate property, 
§91-5-29. 
Executors and administrators. 
General provisions, §§91-7-1 to 
91-7-331. 
See EXECUTORS AND 
ADMINISTRATORS. 
Fiduciary security transfers, 
§§91-11-1 to 91-11-21. 
See FIDUCIARY SECURITY 
TRANSFERS. 
Foreign wills, §91-7-33. 
Guardians, testamentary 
appointment, §§93-13-7 to 
93-13-11. 
Holographic wills, §91-5-1. 
Husband and wife. 

Effect of devise on elective share, 

§91-5-23. 
No provision made, §91-5-27. 
Renunciation of will, §91-5-25. 
Separate property, effect on elective 

share, §91-5-29. 
Simultaneous death, §§91-3-1 to 
91-3-15. 
Intestate distribution of property 

not disposed of, §91-1-13. 
Intestate succession. 

General provisions, §§91-1-1 to 
91-1-31. 
See INTESTATE SUCCESSION. 
Military servicemembers. 

Execution, §91-5-21. 
Murder. 

Slayer not to take under will, 
§91-5-33. 
Nuncupative wills, §91-5-15. 
Appearance of parties in interest, 

§91-5-17. 
Time for reducing to writing, §91-5-19. 
Pretermitted heirs, §§91-5-3, 91-5-5. 
Principal and income from trust 
created by. 
Income earned from administration of 

decedent's estate, §91-17-11. 
Right to income, §91-17-9. 
Probate of wills. 

Devise of real property. 

Probate as muniment of title, 
§91-5-35. 
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WILLS —Cont'd 
Probate of wills — Cont'd 
Generally, §§91-7-1 to 91-7-35. 
See EXECUTORS AND 
ADMINISTRATORS. 
Property not disposed of. 

Intestate succession, §91-1-13. 
Real property in estate, probate of 

will, §91-5-35. 
Renunciation by spouse, §91-5-25. 
Separate property less than certain 
portion of elective share, §91-5-29. 
Revocation, §91-5-3. 
Signature. 

Attestation, §91-5-1. 
Simultaneous death, §§91-3-1 to 
91-3-15. 
Will supersedes provisions, §91-3-15. 
Slayer not to take under will, 

§91-5-33. 
Transfer-on-death security accounts, 
§§91-21-1 to 91-21-25. 
See TRANSFER-ON-DEATH 
SECURITY ACCOUNTS. 
Transfers to minors. 

Transfer authorized by order or will, 

§91-20-11. 
Transfer not authorized by order or 
will, §91-20-13. 
Trust, devise to, §91-5-11. 
Trusts and trustees. 

General provisions, §§91-9-1 to 
91-9-511. 
See TRUSTS AND TRUSTEES. 
Uniform simultaneous death law, 

§§91-3-1 to 91-3-15. 
Vested interest in heirs of devisee to 
prevent lapse, §91-5-7. 



WILLS —Cont'd 
Witnesses, §91-5-1. 
Creditors as, §91-5-13. 
Devise to witness, §91-5-9. 
Oral wills, §91-5-15. 
Probate contest, trial of issue, 

§91-7-29. 
Probate procedures, §§91-7-7 to 
91-7-11. 

WITNESSES. 

Divorce proceedings, §93-5-19. 

Paternity proceedings. 

Defense witness to testify as to sexual 
intercourse with mother of child, 
§93-9-21. 

Genetic tests, interpretation, §93-9-23. 
Wills. 

Creditors of decedent, §91-5-13. 

Devise to witness, §91-5-9. 

Execution generally, §91-5-1. 

Oral wills, §91-5-15. 

Probate, §§91-7-7 to 91-7-11. 

Probate contest, trial of issue, 
§91-7-29. 



YEAR'S ALLOWANCE. 
Executors and administrators. 

Court apportionment, §91-7-141. 
Set aside from inventory, §91-7-135. 

YOUTH COURTS. 

Parental civil liability for malicious 
and willful acts, §93-13-2. 
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